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This is a Key-Numbered Volume 

Each syllabus paragraph in this volume is marked 
with the topic and Key-Number section «=» under 
which the point will eventually appear in the Amer- 
ican Digest System. 

The lawyer is thus led from that syllabus to the exact 
place in the Digests where we, as digest makers, have 
placed the other cases on the same point— !7%i5 is the 
Key'-Numher Annotation. 
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AMENDMENTS TO RULES O^^^'^^^^ 



UNITED STATES CIRCUIT COURT OF APPEALS, NINTH 

CIRCUIT ^ 



Adopted November 1, 1894, and as Amended to June 2, 1916 

23. 
PRINTING RECORDS. 

1. All records, excepting in cases prosecuted under the Act of Feb- 
ruary 13, 1911, shall be printed under the supervision of the clerk 
of this court, and upon the docketing of the cause, he shall cause an 
estimate to be made of the expense of printing the record, and his fee 
for preparing it for the printer and supervising the printing, and shall 
notify file party docketing the case of the amount of the estimate. If 
the amount so estimated is not promptly paid over to the clerk, and 
for want of such payment the record shall not have been printed when 
a case is reached for argument, the case shall be dismissed. 

2. Upon payment of the amount estimated by the clerk, eighty copies 
of the record shall be printed, under his supervision, for the use of 
the court and of counsel. 

3. In cases of appellate jurisdiction the original transcript on file 
shall be taken by the clerk to the printer. But the clerk shall cause 
copies to be made for the printer of such original papers sent up under 
rule 14, section 4, as are necessary to be printed; and the whole of the 
record in cases of original jurisdiction. 

4. In all cases, excepting those prosecuted under said act of Con- 
gress, the clerk of this court shall prepare the record for the printer, 
index the same, supervise the printing and distribute the printed copies 
to the judges and the reporter, and one or more printed copies to the 
counsel for the respective parties. 

5. In cases prosecuted under said act of Congress in which it is 
necessary to print records or other matter under the supervision of 
the clerk of this court, the clerk shall prepare such records or other 
matter for the printer, index the same, supervise the printing and 
distribute the printed copies to the judges and the reporter and one 
or more printed copies to the counsel for the respective parties. 

6. If the expense of printing and supervision shall be less than the 
amount estimated and paid, the clerk shall refund the difference to 
the party paying same. If the expense is greater than the estimate the 
amount of such excess shall be paid to the clerk before he shall file 
the printed record or deliver copies to the parties or their counsel. 

7. In case of reversal, affirmance or dismissal, with costs, the amount 



1 For other rules, see 208 Fed. v, 124 0. O. A. v. 
231 F. (▼) 
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paid for printing the record and of the clerk's fee shall be taxed against 
the party against whom costs are given. 

8. The plaintiff in error or appellant may, upon filing the record in 
this court, file with the clerk a statement of the errors on which he 
intends to rely, and of the parts of the record which he thinks necses- 
sary for the consideration thereof, and forthwith serve on the adverse 
party a copy of such statement. The adverse party, within ten days 
thereafter, may designate, in writing, filed with the clerk, additional 
parts of the record which he thinks material ; and, if he shall not do 
so, he shall be held to have consented to a hearing on the parts desig- 
nated by the plaintiff in error or appellant. If parts of the record 
shall be so designated by cme or both of the parties, or if such parts be 
distinctly designated by stipulation of counsel for the respective par- 
ties, the clerk shall print those parts only; and the court will con- 
sider nothing but those parts of the record, and the errors so stated. 
If at the hearing it shall appear that any material part of the record 
has not been printed, the writ of error or appeal may be dismissed, 
or such other order made as the circumstances may appear to the court 
to require. If the defendant in error or appellee shall have caused 
unnecessary parts of the record to be printed such order as to costs 
may be made as the court shall thinic proper. 

All statements and stipulations filed hereunder shall distinctly and 
accurately refer to the pages of the original certified record as well as 
the documents to be printed or omitted. 

9. At the time of filing the record and docketing the cause counsel 
for the plaintiff in error or appellant in patent cases may furnish the 
clerk with copies of patent office drawings and specifications to be 
used as inserts, and the same, if in proper form and of convenient size, 
shall be used in printing the record. 

10. In all cases prosecuted to this court in which records or other 
matter shall be printed under the supervision of the clerk of this court, 
his fee for preparing the same for the printer, supervising the printing, 
indexing, and distributing the copies, shall be twenty-five cents for 
each printed page of the record and index, as provided by law. 

24.* 
BRIEFS. 

1. The counsel for the plaintiff in error or appellant shall file with 
the clerk of this court, twenty copies of a printed brief, and serve upon 
counsel for the defendant in error or the appellee one copy thereof, at 
least fifteen days before the case is called for argument 

2. This brief shall contain, in order here stated — 

(a) A concise abstract or statement of the case, presenting succinct- 
ly the questions involved, in the manner in which they are raised. 

(b) A specification of the errors relied upon, which, in cases brought 

s NoTB. — Briefs signed by counsel who are not members of the bar of this 
court or fully qualified under the provisions of rule 7| will not be considered 
by the court 

See, al60, subdivision 2 of rule 26w 
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Up by writ of error, shall set out separately and particularly each error 
asserted and intended to be urged ; and in cases brought up by appeal 
the specifications shall state, as particularly as may be, fn what the de- 
cree is alleged to be erroneous. When the error alleged is to the ad- 
mission or to the rejection of evidence, the specification shall quote the 
full substance of the evidence admitted or rejected. When the error 
alleged is to the charge of the court, the specifications shall set out the 
part referred to totidem verbis, whether it be in instructions given or 
in instructions refused* When the error alleged is to a ruling upon 
the report of a master, the specification shall state the exception to the 
report and the action of the court upon it. 

(c) A brief of the argument, exhibiting a clear statement of the 
points of law or fact to be discussed, with a reference to the pages of 
the record and the authorities relied upon in support of each point 
When a statute of a state is cited, so much thereof as may be deemed 
necessary to the decision of the case shall be printed at let^;th. 

3. The counsel for a defendant in error or an appellee shall file with 
the clerk twenty printed copies of his brief and serve upon counsel for 
plaintiff in error or appellant one copy thereof, at least three days be- 
fore the case is called for hearing. His brief shaJl .be of a- like char- 
acter with that required of the plaintiff in error or appellant, except 
that no specification of error shall be required, and no statement of 
the case, unless that presented by the plaintiff in error or appellant is 
controverted. 

4. When there is no assignment of errors, as required by section 997 
of the Revised Statutes, counsel will not be heard, except at the request 
of the court ; and errors not specified according to this rule will be dis- 
regarded ; but the court, at its option, may notice a plain error not as- 
signed or specified. 

5. When, according to this rule, a plaintiff in error or an appella&t is 
in default, the case may be dismissed on motion ; and, when a defend- 
ant in error or an appellee is in default, he will not be heard, except 
on consent of his adversary, and by request of the court. 

6. When no counsel. appears for one of the parties, and no printed 
brief or argument is filed, only one coimsel will be heard for the 
adverse party ; but, if a printed brief or argument is filed, the adverse 
party will be entitled to be heard by two counsel. 



25.» 
ORAL AKQUMBNTS. 

1. The plaintiff in «Tor or appellant in this court shall be entitled to 
open and conclude the argument of the case. But when there are 
cross-appeals they shall be argued together as one case, and the plains 
tiff in the court below shall be entitled to open and conclude the argu^ 
Tnent. 

2. Only two counsel will be heard for each party on the argument 
of a case. 

s See, also, rules 30 and 30. 
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3. One hour on each side will be allowed for the argument, and no 
more, without special leave of the court, granted before the argument 
begins. The time thus allowed may be apportioned between the counsel 
on the same side at their discretion ; provided, always, that a fair open- 
ing of the case shall be made by the party having the opening and clos- 
ing arguments. 

4. Any case entitled to be heard at any term or session of the court 
may be submitted by either or both of the parties on briefs. Consent 
to submit a case on briefs may be filed at any time prior to, or at the 
time the case is reached for hearing. 

26. 

FORM OF PRINTED RECORDS, ARGUMENTS, BRIEFS AND PETITIONS 

FOR REHEARING. 

1. All records printed for the use of the court must be printed on 
unglazed paper, nine and one-quarter inches long and six and one- 
quarter inches wide. The printed page exclusive of any marginal note, 
reference or running head, must be seven inches long and four inches 
wide, excepting in patent cases where counsel furnish to the clerk at 
the time of docketing the cause patent office drawings and specifica- 
tions for insertion. In such cases the margin of the record may be 
sufficiently enlarged to accommodate such drawings and specifications. 
The record must be properly indexed. Pica double-leaded is the only 
mode of composition allowed. 

2. All arguments, briefs, and petitions for rehearing, printed for the 
use of the court, must be printed on unruled white writing paper, nine 
and one-quarter inches long and six and one-quarter inches wide. The 
printed page, exclusive of any marginal note, reference or running 
head, must be seven inches long and four inches wide. Pica double- 
leaded is the only mode of composition allowed. 

35. 
ASSIGNMENT OF CAUSES FOR HEARING. 

1. Thirty days prior to the opening of any calendar session of the 
court, the clerk is directed to assign causes for hearing at the rate of 
One case for the first day of each term or session, and two cases per 
day for each of the ensuing court days of such term or session. Caus- 
es shall be grouped by states, and assignments made, so as to permit 
the hearing of causes from one state before the causes from the next 
state in order shall be called; causes from the Northern district of 
California shall be assigned for hearing last» Any causes entitled by 
la\y to preference in hearing shall be first assigned and take precedence 
over other causes from the same state. 

.2. No change of the day assigned for hearing will be made except 
by order of the covUtt for reasons shown, and no term or session of 
the court will be extended beyond the foot of the calendar as rtiade 
up pursuant to the provisions of this rule. 

3. Ten days before each calendar session of the court the clerk shall 
prepare and cause to be printed a calendar of the causes assigned for 
the approaching session. 
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JUDGES 



OP THB 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OUVBR WENDELL HOLAIBS, Circuit Justice WaAhinston. D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portlaud, Me. 

Hon. PRBDBRIC DODGE, Circuit Judge i Doston, Maes. 

Hon. GEO. H. BINGHAM, Olrottit Judge Coucord, N. H. 

Hon. CLARENCE HALE, District Judge. Maine Portland, Me. 

Hon. JA8. M. MORTON, Jr., District Judge, Massaehusetts Boston. Mass. 

Hon. EDGAR ALDRICH. District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. CHARLBS B. HUOHB8, Circuit Juatlce^ Washington, D. C. 

Hon. ALFRBDO. COXE, Circuit Judge New York. N. Y. 

Hon. HENRY G. WARD, Circuit Judge , New York. N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven. Conn. 

Hon. BDWIN 8. THOMAS, District Judge, Connecticut New Haven, Conn. 

Hon. THOMAS 1. CHATFIELD. District Judge. B. D. New York Brooklyn. N. Y. 

Hon. VAN VECHTEN VEEDER. District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York. N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York. N. Y. 

Hon. JULIUS M. MAYER, District Judge, 8. D. New York New York. N. Y. 

Hon. AUGUSTUS N. HAND, District Judge. 8. D. New York New York, N. Y. 

Hon. JOHN R. HAZBU District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE. District Judge, Vermont St Johnsbttry, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg. Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Philadelphia, Pa. 

Hon. VICTOR B. WOOLLEY. Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton. N. J. 

Hon. TH08. G. HAIGHT, District Judge. New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS. District Judge, New Jersey* Trenton. N. J. 

Hon. J. WHITAKBR THOMPSON, District Judge, B. 1). Pennsylvania... Philadelphia. Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. ?ennsylyania Philadelphia. Pa. 

Hon. CHA8. B. WITMER, District Judge, M. D. Pennsylvania Sunbury; Pa. 

Hon. CHAR LES P . ORR, District Judge, W. D. Pennsylvania Pittsburg. Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

> Resigned June 10, 1916. > Appointed May 15, 1916. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Waahlnston, D. 0. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS. Circuit Judge Marion. S. C. 

Hon. JOHN C. ROSE. District Judge, Maryland Baltimore, Md. 

Hon. HENRY Q. CONNOR, District Judge. B. D. North Carolina Wilson, N. C. 

Hon. JAMES B. BOYD, District Judge. W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. 8. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C Greenville, 8. C. 

Hon. EDMtJND WADDILL, Jr.. District Judge, B. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWBLU District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON O. DAYTON. District Judge, N. D. West Virginia.; Phllippl, W. Va. 

Hon. BENJAMIN F. KELLER. District Judge, 8. D. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. LOUIS D. BRANDBIS, Circuit Justice" Washington, D. C 

Hon. DON A. PARDEE. Circuit Judge AUanta, Oa. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsvUle, Ala. 

Hon. HENRY D. CLAYTON. District Judge. N. and M. D. Alabama.... Montgomery, Ala. 

Hon. WM. I. GRUBB. District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge. 8. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge. N. D. Florida Penaacola. Fla. 

Hon. RHYDON M. CALL. District Judge, 8. D. Florida JackaonYllle. Fla. 

Hon. WILLIAM T. NEWMAN. District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER. District Judge, S. D. Georgia Macon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia Sayannah. Ga. 

Hon. RUFUS E. FOSTER, District Judge, E. D. Louisiana New Orleans. La. 

Hon. ALECK BOARMAN. District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES. District Judge. N. and 8. D. Misslstippl Kosciusko. Miss. 

Hon. GORDON RUSSELL. District Judge. E. D. Texas Sherman. Tex. 

Hon. EDWARD R. MEEK. District Judge. N. D. Texas Dallas. Tex. 

Hon. WALLER T. BURNS, District Judge, B. D. Texas Houston, Tex. 

Hon. THOMAS 8. MAXEY, District Judge. W. D. Texas Austin. Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY. Circuit Justice Washington, D. 0. 

Hon. JOHN W. WARRINGTON. Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN. Circuit Judge Grand Raplds» Mich. 

Hon. ARTHUR G. DBNISON. Circuit Judge Grand Raplds» Mich. 

Hon. ANDREW M. J. COCHRAN. District Judge. E. D. Kentucky MaysvlUe, Ky. 

Hon. WALTER EVANS, District Judge. W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE. District Judge. E. D. Michigan Detroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan.... Grand Rapids. Mich. 

Hon. JOHN M. KILLIT8. District Judge, N. D. Ohio Toledo. Ohio. 

Hon. JOHN H. CLARKE. District Judge. N. D. Ohio ,.. Cleveland. Ohio. 

Hon. JOHN E. SATER. District Judge. 8. D. Ohio Columbus. Ohio. 

Hon. HOWARD C. HOLLISTER. District Judge, 8. D. Ohio Cincinnati. Ohio. 

Hon. EDWARD T. SANFORD, District Judge. E. and M. D. Tennessee.. Knox ville. Tenn. 
Hon. JOHN B. McCALL, District Judge. W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS. Circuit Justice Washington, D. 0. 

Hon. FRANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, 111. 

* Appointed June 1, 1918. 
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Hob. SAMUBL ALSCHlfLJIR, Circuit Jadye Chicago. 111. 

Hon. BVAN A. BVAUB, Circuit Judge « < i Baraboo, Wla. 

Hon. KENB8AW M. LANDIS, District Judge. N. D. Illinois Chicago. 111. 

Hon. QBORGB A. CARPENTER, District Judge. N. D. lUlnoU Chicago, 111. 

Hon. FRANCIS M. WRIGHT. District Judge. B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge. S. D. Illinois Springfield. 111. 

Hon. AL.BBRT B. ANDERSON. District Judge. Indiana Indianapolis. Ind. 

Hon. FERDINAND A. GBIGBR. District Judge. B. D. Wisconsin Milwaukee. Wis. 

Hon. ARTHUR U SANBORN. District Judge, W. D. WUoonain Madison. Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN. Circuit Judge St. Paul. Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER L SMITH. Circuit Judge Council Bluffs, Iowa. 

Hon. JOHN B. GARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBER. District Judge. B. D. Arkansae Little Rock, Ark. 

Hon. P. A. TOUMANS, District Judge. W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS. District Judge. Colorado ..Denver, Colo. 

Hon. HBNR7 THOMAS REED. District Judge, N. D. Iowa Cresco, Iowa. 

Hon. MARTIN J. WADE, District Judge, S. D. Iowa Davenport. Iowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas Citr, Kan. 

Hon. PAGB MORRIS, District Judge. Minnesota Duluth. Minn. 

Hon. WILBUR F. BOOTH, District Judge. Minnesota Minneapolis, Minn. 

Hon. DAVID P. DTER. District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge. Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH. District Judge, Nebraska Omaha, Neb. 

Hon. WM. H. POPE, District Judge. New Mexico Santa F«, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL* District Judge. B. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAU District Judge, W. D. Oklahoma Guthrie. Okl. 

Hon. JAMBS D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne. Wyo. 

NINTH CIRCUIT 

Hon. J06BPH McKBNNA. Circuit Justice .,..,,.. Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge v Portland, Or. 

Hon. BRSKINB M. ROSS. Circuit Judge Loe Angelw, CaL 

Hon. WM. W. MORROW, Circuit Judge San Franclsqo. CaJ. 

Hon. WM. H. HUNT, Giroult Judge Washington, D. C. 

Hon. WM. H. 8AWTBLLB, District Judge, Arizona Tueaon, Ariz. 

Hon. BBNJ. F. BLDDSOB, Dletrlct Judge, 8. D. CaUfornla • Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, B. D. California Loe Angeles, Cal. 

Hon. WM. C. VAN FLEBT, District Judge, N. D. California San Franci«H), CaL 

Hon. MAURICE T. DOOLINO. District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK 8. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. OBO. M. BOURQUIN, District Judge. MonUna Btttta, Mont 

Hon. EDWARD 8. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon PorUond, Or. 

Hon. FRANK H. RUDKIN. District Judge, B. D. Washington Spokane, Wash. 

Hon. BDWARD B. CUSHMAN, DUtriot Judge, W. D. Washington SeatUe. Wasii. 

Hob. JBRBMIAH NBTBRBR, District Judge, W. D. Washington.. «• Seattle Wash. 
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Ackerman Lighterage Co. v. New York (0. 

0. A.) :: 450 
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Adkins, In re (C. C. A.) 8S9 
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American Steel Foundries v. Chicago, R. 

1. & P. R. Co. (D. C.) 1003 
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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



MOOHE V. FOSTER LUMBER CO.* 

(Circuit Court <rf Appeals, Fifth Circuit. March 13, 1916.) 

No. 2832. 

1. Public Lands ^=»178(1)— Transfeb or Headbioht befobe Issuance op Cer- 

tificate. 

An instrument, executed by a colonist entitled to a league and labor of 
land under the laws of the Republic of Texas, purporting to convey one-half 
of the league and labor of land, and authorizing the grantees to locate and 
possess it and the land officers to issue the necessary title papers to the 
grantees, transferred to the grantees the headrlght of the grantor, though 
not then evidenced by a certificate, and not located upon any ^)eclfic pub- 
Uc land. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 579; Dec. 
Dig. <g=>178(l).] 

2. Public Lands ^=»178(1)— Transfeb of Headbiqht bzfobe Issuance of Cer- 

tificate. 

The transfer did not, before location, give the transferee any interest, 
legal or equitable, in the land not then located, but merely gave a right to 
have the grantor locate and patent the lands for their benefit, or to accom- 
plish this in their own name and for their own benefit, and, upon location, 
the right to an interest in the land, either legal or equitable, depending 
upon whether the patent Issued to the original owner of the headrlght, the 
owner and his assigns, or the grantees direct. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. § 579; Dec. 
Dig. «=»178(l).] 

3. Public Lands ^=»178(1)~Tbansiz:b of Headbiqht before Issuance of Cer- 

tificate. 

The right of a grantee under a conveyance by a colonist, entitled under 
the laws of Texas to a league and labor of land, to locate such land or have 
It located by the grantor for his benefit, was not a legal interest in land, 
whether in Texas the common-law distinctions between law and equity 
were then recognized or not, and the grantee named in a subsequent con- 
veyance by the same grantor acquired no greater interest, even though a 
certificate had then been issued ; the land not having been located. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 579; Dec. 
Dig. <S=>178(1).] 

4« Pubuc Lands ^=»178(1)— Transfeb of Headright before Issuance of Cer- 
tificate. 

As between the grantees named In two conveyances by the owner of a 
headrlght under the laws of Texas, those to whom it was first conveyed 

^s»For other cases lee wme topic ft KBT-NUMBER in all Key-Numbered Digests ft Indexes 
231 F. — ^1 ^ Rehearing denied May 20, 1916. 
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In point of time had the prior right, especially where the second grantee wa» 
charged with knowledge of the first conveyance by being a grantee in both 
conveyances. 

[Ed. Note.— -For other cases, see Public Lands, Cent Dig. f 679 ; Dec. 
Dig. «=»178(1).] 

5. LlBOTATION OF ACTIONS ^=»44(1>— ACCBUAL OF IllGHT OF AOTIOW. 

As the conveyance of a league and labor of land which the grantor wa» 
entitled to locate under the laws of Texas vested in the grantee no inter- 
est in the land prior to its location, the making" and recording of a subse- 
quent conveyance by the grftntor was a repudiation of the first convey- 
ance, and gave the grantee claiming imder the first conveyance notice of 
the repudiation, and sufficed to start the running of limitation or to fix 
the time from which the staleness of the claim under the first conveyance 
was to be reckoned; and, while the grantee under the first conveyance 
could have proceeded against the grantors or the grantees under the second 
conveyance, If vested with a legal title, for a specific performance of the 
trust, such right could only be enforced before the claim became stale, dat- 
ing from the second conveyance. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 220, 
223, 224; Dec. Dig. «=>44(1).] 

6. Tbespass to Tbt Titub «=s>25->EQniTABLE DKFENSBa— IjAGHes OB Stale- 

NESS. 

As under the Texas procedure the defendant in trespass to try title may 
interpose an equitable title or defense, a defendant takes this privilege or- 
dinarily given only to those coming into equity, with the burdens incident 
thereto in a court of equity, and all defenses available in equity against 
such equiti^ble title may be set up, and hence the doctrine of laches or 
staleness is available as against an equitable title interposed as a defense 
by a defendant in possession. 

[Ed. Note.~For other cases, see Trespass to Try Title, Cent. Dig. |f 30, 
31 ; Dec. Dig. «8=»26.] 

7. Tbespass to 1?bt Title ^=^25 — Staue Claims — Tbanbfbb of Headbioht. 

Where the transfer of a headright was repudiated by the grantor in 1838 
by making a second conveyance to other parties and no claim was asserted 
under the first conveyance for over 60 years, during all of which period 
there was some assertion of claim under the second conveyance, the claim 
under the first conveyance had become stale. 

[Ed. Note.— For other cases, see Trespass to Try Title, Cent Dig. {§ 30, 
81 ; Dec. Dig. «s>25.} 

8. Tbial ^s»253(3)—In8tbuctioi7s— Equitable Defenses— Laches ob Stale- 

ness. 

Where, in trespass to try title, defendant pleaded an equitable claim or 
title, to defeat which plaintiff relied upon laches or staleness, and the proof 
showed the staleness of the claim, the court should either have entertained 
the defense of staleness and decided it, or submitted the issue to the Jury 
with proper instructions, instead of ignoring such defense in submitting 
the case to the jury. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. { 616 ; Dea Dig. ^=> 
253(3).] 

9. Tbespass to Tbt Title ^s:»11 — Claim of Title undeb Diffebent Souboes. 

In trespass to try title, defendant's claim of an interest in the land un- 
der the same title under which plaintiff claimed did not preclude it from 
also claiming under a different title, if established as the paramount title. 

[Ed. Note.— For other cases, see Trespass to Try Title, Cent Dig. i 14 ; 
Dec. Dig. ®=»11.] 

In Error to the District Court of the United States for the South- 
em District of Texas ; Waller T. Burns, Judge. 

^r»For other cases see ssine topic A KEY-NUMBER In all Key-Numbered Digests ft IndezM 
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Trespass to try title by B. F. Moore against the Foster Lumber 
Company. Judgment for defendant, and plaintiflE brings error. Re- 
versed and remanded. 

W. D. Gordon, of Beaumont, Tex., and D. F. Rowe, of Houston, 
Tex., for plaintiff in error. 

Sam Streetman and Newton C. Abbott, both of Houston, Tex., for 
defendant in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge. This was an action of trespass to try ti- 
tles, brought by plaintiff in error against the defendant iii error, to 
recover A2) acres of land out of the John W. Asbury league and labor 
in Harris county, Tex. The defendant denied plaintiff's title, pleaded 
title in itself, and also adverse possession of the land sued for under 
title and color of title for more than 3 years prior to the institution 
of the suit. The plaintiff replied, to the defendant's assertion of title 
in it, that such title, if it ever existed, was barred by the statute of 
limitation of 10 years, and was a stale claim; and also denied the 
defendant's alleged adverse possession of 3 years. 

Title to the land was originally in the Republic of Texas. One 
John W. Asbury was a colonist in that republic in 1835, and by the 
Constitution of Texas of 1836, by virtue of that fact, became entitled 
to a league and labor of public land in the republic. On July 20, 1837, 
Asbury and wife executed to Isaac Batterson, G. W. Scott, William 
H. Scott, and James S. Holman an instrument, purporting to convey 
to Batterson one-half and to the other grantees the remaining one- 
half of the league and labor of land to which he was entitled as a 
colonist, authorizing the grantees to locate it and enter upon and pos- 
sess it when located, and authorizing the land officers to issue to the 
grantees the necessary title papers. At the time this instrument was 
executed, no certificate had been issued by the Republic of Texas for 
the league and labor of land to Asbury, nor had his claim been lo- 
cated on any specific public land. The instrument was recorded May 
17, 1838. On March 20, 1838, Asbury executed to James S. Holman 
and G. W. Scott an instrument, similarly worded, purporting to con- 
vey to them jointly one-half of the league and labor of land to which 
he was entitled as a colonist. This instrument was recorded March 
21, 1838. On March 20, 1838, a certificate was issued to Asbury by 
the proper land officers of the republic for the league and labor of 
land, to which he was entitled, containhig the legal conditions as to 
pajmients. On September 4, 1839, a receipt was issued to Asbury for 
the required payments. On September 21, 1838, or 1839, the cer- 
tificate was located on the land, a part of which is the land in contro- 
versy, upon a survey purporting to have been made for Asbury, by 
the proper land officers. On the 16th day of January, 1846, a pat- 
ent was issued by the Republic of Texas, presumably to John W. As- 
bury, for the league and labor of land, a part of which is here in con- 
troversy, but whether or not it ran to his assigns is not disclosed by 
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the record. This completes the history of the land so far as the pro- 
ceedings of the land office of the republic relate to it. 

The plaintiff claims as grantee of one of two residuary devisees of 
G. W. Scott. The defendant claims under the other of the two residu- 
ary devisees of G. W. Scott, a claim not hostile to the plaintiff, but 
also claims in hostility to the plaintiff by virtue of quitclaim deeds, 
executed by the two heirs of W. H. Scott, one of the three grantees 
of the first conveyance of the headright made by Asbury in 1837. 
The second conveyance made by Asbury of his headright in 1838 
omitted W. H. Scott's name as a grantee, and conveyed the entire 
half interest to G. W. Scott and Holman. 

The determination of the record title to the land depends upon 
whether W. H. Scott or his heirs or their grantees had any interest 
in the land involved at the time of the institution of the suit; and 
this presents the questions as to whether W. H. Scott's title under 
Asbury's first conveyance of the headright should prevail over that 
of G. W. Scott, acquired by^ Asbury's second conveyance thereof, and, 
if so, whether the W. H. Scott title had, at the time this suit was 
brought, become a stale claim for lack of earlier assertion. Under 
the Texas land laws, the owner of a headright could sell his right by 
verbal or written contract, and in advance of the issue to him of the 
certificate evidencing his right or of the location of tht land. The 
subsequent issuance of the certificate, location of the land, and issu- 
ance of a patent, though in the name of the colonist, inured to the 
benefit of the grantee> for whom the colonist then held the legal title 
to the land located. 

[1,2] It follows that the instrument, executed July 20, 1837, by 
Asbury to W. H. Scott and others was adequate to transfer to the 
grantees the headright of the grantor, though it was not then evi- 
denced by a certificate and was not located upon any specific public 
land. This, however, was only a right to a league and labor of land 
somewhere in the public domain of the Republic of Texas. It is clear 
that before location, neither the original owner of the headright nor 
his transferee could be said to have any interest, either legal or equita- 
ble, in land not then located. A right to select land from the public 
domain is to be distinguished from an interest acquired in specific 
land, when selected. It is manifestly impossible to predicate owner- 
ship, either legal or equitable, in unknown lands, to be segregated from 
the public domain at some future time. The most that can be said of 
a right acquired before location is that it availed to confer an interest, 
upon location, either legal or equitable, depending upon whether pat- 
ent issued to the original owner of the right on the one hand, or to the 
owner and his assigns or the grantee direct on the other hand. 

[3, 4] It seems clear that W. H. Scott, by virtue of the conveyance 
of July 20, 1837, acquired no interest, either legal or equitable, in the 
lands afterward selected, until they were, in fact, located in Septem- 
ber, 1838, or 1839. His only right, theretofore, under the instru- 
ment was either to have Asbury locate and patent lands for his bene- 
fit, or to accomplish this in his own name and for his own benefit. 
This right was not a legal interest in land, whether the Republic of 
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Texas recognized, prior to 1840, the common-law distinctions of law 
and equity or not. So that, on March 20, 1838, when Asbiiry executed 
the second conveyance, which omitted W. H. Scott as one of the gran^ 
tees of his headright, W. H. Scott had no legal interest in the land, 
upon which the certificate might thereafter be located. It is true that 
the grantees, named in the second conveyance of the headright, ac- 
quired no greater interest thereby, since the second conveyance was 
in identical language in legal eflfect, and this would be true whether 
the certificate, which was issued to Asbury the same date, be con- 
strued as having been issued to him before or after the second con- 
veyance was executed by him, for there was no location of the cer- 
tificate at that date, nor until September, 1838, or 1839. Neither W. 
H. Scott nor G. W. Scott acquired any legal or equitable interest in 
the land until it was surveyed in September, 1838, or 1839. As be- 
tween the two grantees, each having received from Asbury the same 
right in his headright, the first to whom it was conveyed in point of 
time would have the prior right, especially where, as in this case, the 
second grantee was charged with loiowledge of the first conveyance, 
by being a grantee in it, as well as in the second. Johnson v. Newman, 
43 Tex. 639. 

If the title depended alone upon the status as of the time immediate- 
ly subsequent to the execution of the second conveyance by Asbury, 
our conclusion would be that the defendant's predecessor in title be- 
came invested with either the legal or equitable title to the land upon 
the subsequent location of the land and issuance of the patent to Ast 
bury, depending upon whether or not the patent ran to his assigns. 

[5] However, the making of the second conveyance by Asbury of 
his headright, omitting W. H. Scott as grantee, is to be held, in the 
light of the decisions of the Texas courts, to have been a repudiation 
of his original transfer to W. H. Scott; no interest in the land itself 
having, at that time, vested in W. H. Scott, so as to make repudiation 
by him legally impossible. The placing of the second conveyance by 
Asbury on record, the day succeeding its execution, was notice to W, 
H. Scott that Asbury had Repudiated any trust relation arising between 
them by virtue of the first conveyance, and sufficed to start the run- 
ning of the statute of limitation or to fix the time from which the 
staleness of the claim under the W. H. Scott title was to be reckoned. 
Abemathy v. Stone, 81 Tex. 433, 16 S. W. 1102; Chamberlain v. 
Boon, 74 Tex. 659, 12 S. W. 727; Johnson v. Newman, 43 Tex. 629. 
In view of this repudiation by Asbury, his subsequent acts in having 
the certificate issued to him, the lands located and the patent issued 
are to be construed as having been done, not in the interest of W. H, 
Scott, but in that of the subsequent grantees of the headright under 
the second conveyance. And while it is true that W. H. Scott could 
have proceeded against Asbury or against the grantees under the sec* 
ond conveyance, if vested with a legal title, for a specific performance 
of the trust he had wrongfully repudiated by making the second con- 
veyance, yet such a right could only be enforced before the claim had 
become stale, dating its inception and accrual from the date of th^ 
repudiation effected by the second conveyance of the headright by 
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Asbtiry. If there was no assertion of the right to enforce the repu- 
diated trust either against Asbury or against his subsequent grantee, 
until the claim had become stale, then, at that time, at least, Asbury 
and his heirs, if the patent ran to him alone, would be considered as 
holding in trust the legal title for his subsequent grantee; or, if it 
ran to him and his assigns, the legal title, from that time on, would 
be in the subsequent grantee of the headright or his privies. Indeed 
it seems to be a rule of property in Texas that the legal title to land 
on which a certificate is located vests, immediately upon location and 
issuance of patent, in the then beneficial owner of the certificate, 
whether he acquired it by verbal or written transfer, and without re- 
spect to the rules governing the technical devolution of legal title. 

[I] It is said, however, that the principle of staleness of claim is 
not available as against one in the position of a defendant in an ac- 
tion of trespass to try titles, who is in possession of the land sued 
for, and who is asking no affirmative relief. However, we are of the 
opinion that the defendant was in the equivalent situation of a holder 
of an equity, asking affirmative relief, thoifgh it was in possession and 
defending. Under the Texas procedure, the defendant is permitted 
to interpose an equitable title or defense, in an action in trespass to 
try titles. At common law the holder of an equitable title was not 
accorded this privilege, but was required to resort to a court of equity 
to establish his equity, and to restrain the suit at law, in which the 
legal title would otherwise have prevailed. The Texas procedure, 
permitting the equitable defense to be interposed in the action at law, 
relieves the defendant of the necessity of resorting to equity for affirm- 
ative relief, its purpose being to avoid circuity of action ; but it cannot 
have been intended to affect the substantive relative rights of the con- 
tending parties. As the defendant in the action of trespass to try ti- 
tles, under the Texas practice, is accorded privileges ordinarily only 
given those who go into equily, it should follow that the defendant 
should receive such privileges only with the burden incident thereto 
in a court of equity, and that all defenses which would be encountered 
in a court of equity in an effort to establish the equitable as against 
the legal title should obtain in a forum which was made the equiva- 
lent of a court of equity, by having conferred upon it jurisdiction to 
entertain equitable titles and defenses. This was, in effect, the hold- 
ing of the Supreme Court of Texas in the case of Robertson v. Du 
Bose, 76 Tex. 8, 13 S. W. 300. That was an action in trespass to try 
titles. The defendant relied upon an equitable title. The plaintiff 
pleaded that the claim based on the defendant's equity was stale. The 
court entertained the counter defense, based on the alleged staleness 
of the asserted equitable title, determining that, as there had been no 
repudiation of the equity by the holder of the legal title, until shortly 
l)efore the defense based on it was interposed, the claim was, in point 
.of fact, not stale. The court said : 

"The objection that the claim of defendant was stale was not a good 
ground for excluding the Instrument from the jury as evidence. The same 
objection was more appropriately raised by the pleadings and by charges re- 
quested by appellant and refused by the court." 
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In overruling the defense of staleness, the court said : 

'There being no repudiation of the trust until this sale, we think the doe^ 
trine of laches, or stale claim, had no application untU then, and even then 
the nature of the transaction was not such as to address itself to tlie favorable 
consideration of a court of equity, to which the pleading and charges under 
consideration are addressed." 

From this it is dear that the doctrine of laches or staleness is avail- 
able, when established by the facts, in an action of trespass to try titles 
in a Texas court, as against an equitable title, interposed as a defense 
to the action. The cases of Cox v. Bray, 28 Tex. 247, and Johnson 
V. Newman, 43 Tex. 639, contain expressions in conflict, but we ad- 
here to the later expression of the court in the case quoted from. 

[7] The evidence in this case showed without conflict a repudiation 
by Asbury, who was the original owner of the headright, of his con- 
veyance of July 20, 1837, to W. H. Scott of an interest in it, accom- 
plished by his second conveyance of March 20, 1838, to G. W. Scott 
and Holman alone. No claim was asserted by W. H. Scott or his 
heirs to the lands from that date until his heirs conveyed to Simpson 
in 1899. Possession was first taken by defendant only a short time 
before this suit was brought. The time in which a claim becomes stale 
in Texas is, by analogy to its statute of limitation, a period of 10 years* 
Chamberlain v. Boon, 74 Tex. 659, 12 S. W. 727. In this case, a 
period of 60 years or more elapsed from the date of repudiation to 
the first assertion of claim by the heirs of the first grantee of the head- 
right. There was at least some assertion of claim under the G. W. 
Scott title during all that period. Upon the undisputed facts in the 
record, we think tfie claim under the W. H. Scott title had become 
stale by the failure to assert it, during this long period of time, before 
possession was. taken or ownership exercised under it. 

[8] In view of the imdisputed character of the proof upon the issue 
of staleness of claim, it seems unimportant to decide whether the de- 
fense of laches, or staleness of claim, interposed in an action of tres- 
pass to try titles, is addressed to the judge as a court of equity, ds 
intimated in the last-quoted excerpt from the case of Robertson v. Du 
Bose, supra, or is to be tried by the jury like other issues of fact. 

In this case the District Judge charged the jury that the title to the 
lands in controversy was in the defendant by virtue of the conveyance 
of an interest in the headright by Asbury to W. H. Scott on July 20, 
1837, unless the jury should find that W. H. Scott subsequently con- 
veyed his interest in the headright to G. W. Scott. The plaintiff ex- 
cepted to this part of the charge, upon the ground, among others, that 
it ignored the defense of staleness of claim as against the claim under 
the conveyance of July 20, 1837, and assigns error here, based on this 
exception. We think the court below should either have entertained 
the defense of staleness of claim itself and decided it, or have submitted 
the issue, presented by it, to the jury, with proper instructions, for 
them to determine. 

[B] As the defendant connected itself with the outstanding title al- 
leged to have been in W. H. Scott and his privies, we do not think 
that it would have been precluded from relying upon that title, by rea- 
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son of Its also claiming an interest through the G. W. Scott title, if the 
former had been established as the paramount title. 

The judgment is reversed, and remanded for further proceedings 
in conformity to this opinion. 



WHEELER et al. v. CITY AND COUNTY OF DENVER et aL* 
(Circuit Court of Appeals, Eighth Circuit February 10, 1916.) 

No. 4286. 

1. Municipal Cobporations ^=»931 — Bond Issues — Validity — Application 

OF Chabtbb. 

Denver Charter, § 264a, as amended in 1910, relative to the purchase 
or construction oil a waterworks system and the issuance of bonds for 
that purpose, provides that nothing In the preceding sections or in the 
charter, except as therein specificaUy provided, shall apply to the ac- 
quisition or operation of a waterworks, and that any provisions of the 
charter In conflict therewith are thereby repealed. Eeldy that the validi- 
ty of bonds issued thereunder must be determined from that section 
alone, especially as the electors knew of existing trouble between the 
municipality and a water company, and In amending the charter legis- 
lated particularly with reference thereto. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. fi 
1944-1947; Dec. Dig. <@=>931.] 

2. Municipal Coepobations <&=>931 — ^Issuance of Bonds — Submission to 

Vote — Opebation and Effect. 

Denver Charter, § 264a, as amended In 1910, created a public utilities 
commission, authorized the creation of an Indebtedness In the sum of 
$8,000,000 to provide a municipal water plant, such Indebtedness to be 
evidenced by bonds, and provided that. If a water company did not 
take advantage of Its provisions as to selling Its system to the city, then 
at a special election to be held as therein^ stated there should be sub- 
mitted to the taxpaylng electors the question of Issuing $8,000,000 In 
bonds for the construction of a new municipal water plant. Held, that 
bonds authorized at such an election are not void because of the fact that 
a complete system of waterworks cannot be constructed for $8,000,000, 
as there Is no provision in the charter prohibiting the Issuance of the 
bonds unless a complete system can be built with the proceeds, and, 
whUe It would be unwise for the commission to start the construction of 
the system under the circumstances without obtaining authority from the 
voters for the Issuance of additional bonds, the courts possess only judi- 
cial power, and may not correct unwise legislation or unwise ofhcial 
action. 
[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
• 19i4r-1947; Dec. Dig. <©=»931.] 

3. Municipal Cobpobations <S=»931 — Issuance of Bonds — Submission to 

Vote — Chabteb Pbovisions. 

Denver Charter, § 264a, as amended May 17, 1910, creates a public 
utilities commission, gives It all the powers of the municipality In the 
matter of constructing, purchasing, condemning, and acquiring a water 
plant or system, authorizes the creation of an Indebtedness In the sum of 
$8,000,000 to provide such system, when authorized by a vote of the tax- 
paying electors, and provides that If a water company, on or before July 
1, 1910, shall place a deed of Its property in escrow, with a direction to 
deliver It to the commission in exchange for $7,000,000 of bonds, the com- 
mission shall file its acceptance, and at a special election to be held on 
the first Tuesday In September, 1910, there shall be submitted the ques- 
tion of Issuing $8,000,000 In bonds for the purchase and repair of such 

^=:>FQr other cases Bee same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
• Rehearing denied May 16, 1916. 
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system, and that if the water company fails to comply therewith there 
shall be submitted at such election the question of issuing such bonds, to 
be sold or used for the construction of a new municipal water plant. A 
subsequent paragraph provides that the commission, immediately upon 
Its election, in case the water company has not accepted the $7,000,000 in 
bonds, shall make a careful investigation of the value of such plant, and 
a careful estimate of the cost of constructing a new water system, and 
may submit an alternative proposition at such election for the issuance 
of bonds in such sum as it may deem advisable for the acquisition or con- 
struction of a water plant In any of the ways within its powers. Heldt 
that it was discretionary with the commission whether it would follow 
this last paragraph, or the preceding one, and its failure to act under the 
last-mentioned paragraph did not invalidate bonds authorized at an elec- 
tion at which the question of issuing $8,000,000 in bonds for the construc- 
tion of a new system was submitted, especially as the time between July 
1st and the date of the election was entirely insufficient for a careful 
investigation of the value of the existing plant and the cost of a new 
system. 

[Ed. Note. — For other cases, see finidpal Corporations, Gent Dig. |§ 
1944-1W7; Dea Dig. <g=>931.] 

4. Municipal Corporations ^=»918(1) — Issuance of Bonds— Submission to 

Vote— Chartbr Provisions. 

As the charter authorized the creation of an indebtedness to provide a 
municipal water plant upon a vote of the taxpaying electors, and provided 
that the question actually submitted should be submitted, the failure 
of the commission to ascertain the probable cost of such system prior 
to the special election did not render the vote nugatory. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. S 
1919; Dea Dig. <@=»918(1).] 

5. Municipal Corporations ^=»918(1) — ^Issuance of Bonds — Subkibsion to 

Vote — Charter Provisions. 

It was sufficient to submit to the taxpaying electors the question which 
the law required to be submitted, and the commission's failure to fix the 
date, form, and maturity of the bonds, as authorized by the charter, 
prior to the special election, did not affect the validity of the bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. % 
1919; Dec. Dig. C=>918(1).] 

6. Municipal Corporations ^=>918(1) — Issuance of Bonds — Submission to 

Vote — Charter Provisions, 

The bonds were not void because of the commission's failure to state 
in the proi)osition submitted to a vote how It proposed to create a sinking 
fund for the payment of the principal and interest on the bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. S 
1919; Dec. Dig. ig=5>918(l).] 

7. Municipal Corporations €=»918(1) — ^Issuance of Bonds — Subkission to 

Vote — Charter Provisions. 

An ordinance of the city of Denver provided for a tax sufficient to 
pay the annual interest on bonds authorized to be issued for the purpose 
of constructing a waterworks and to provide a sinking fund to extinguish 
the principal at maturity, and further provided that when the plant 
should have been constructed so much of the revenoie as was not needed 
for the operation and maintenance of the i^ant should be paid into the 
sinking fund, and that no part of the levy should be utilized in the ex- 
tinguishment of principal and interest until such revenues were exhausted. 
It was contended that the law only authorized the public utilities com- 
mission to provide for a sinking fund to be created out of the net earn- 
ings of the water plant. Beld, that the bonds were not invalid merely 

«s»For other cases see same topic ft KBT-NUMB9R in bH KeyrNumbared D.lsesU 4 Jqde;Kfa 
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because the commission and council made a provision for a sinking fund 
that might not have been necessary. 

[Ed. Note.— -For other cases, see Municipal CJorporations, Cent Dig. § 
1919; Dec. Dig. <@=»918(1).] 

8. Municipal Cobpobations ^=:»920 — Issuance op Bonds — Submission to 

VOTB — CHABTEft PBOVISIONS. 

Denver Charter, § 264a, as amended in 1910, authorizes the creation 
of an indebtedness in the sum of $S,000,000 to provide a municipal water 
plant, such indebtedness to be evidenced by bonds maturing at such 
times as may be prescribed by the public utilities commission, thereby 
created, and provides that such bonds may be called for redemption and 
redeemed by the commission as provided in another section. Held, that 
this provision as to redemption does not deprive the commission of au- 
thority, in determining when the bonds shall mature, to determine that 
they shall be straight 30-year bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §{ 
1930, 1931; Dec Dig. <5=>920.] 

9. Municipal Cobpobations «s»918(1)— Issuance of Bonds — Submission to 

Vote — Chabtbb Pbo visions. 

The failure of the commission to determine whether the bonds were to 
be straight 30-year bonds or call bonds prior to the election, and to in- 
form the taxpayers thereof before the submission to them of the question 
of issuing such bonds» did not invalidate the bonds, as it was sufficient 
to do what the law commanded, and the law did not require that the 
taxpayers be informed whether the bonds would be straight bonds or 
call bonds. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. S 
1919; Dea Dig. <g=»9l8(l).l 

10. Tbial ^=»56 — Reception of Evidence— Cumulative Evidence. 

It was not error to exclude evidence which was merely cumulative, be- 
cause the record already showed the facts desired to be proved. 

[Ed. Note.— For other cases, see Trial, Cent Dig. SI 131. 132; Dec. 
Dig. «=>5e.] 

Appeal from the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Suit by Clara A. Wheeler and anoAer against the City and County 
of Denver and others. From a decree dismissing the bill, complainants 
appeal. Affirmed. 

The bill in this case was filed by appellants. June 21, 1911, in behalf of them- 
selves and all other taxpayers of the city and county of Denver, Colo., similar- 
ly situated, who might come in and contribute to the expenses of the action, 
for the purpose of having $8,000,000 of bonds voted by the taxpaying electors 
of the city and county of Denver on the first Tuesday of September, 1910, de- 
clared null and void, and their issuance by the public utilities commission per- 
petually enjoined. There was a motion made by appellees to dismiss the bill 
on the ground that it did not involve a dispute or controversy properly with- 
in the jurisdiction of the court, for the reason that the parties had been col- 
lusively Joined for the purpose of attempting to create a cause cognizable un- 
der the laws of the United States. The motion was granted. On appeal this 
decision was reversed. Wheeler v. Denver, 229 XJ. S. 342. 33 Sup. Ct. 842, 57 
li. Ed. 1219. 

When the case was remanded a supplemental bill and amendment was filed 
without objection. The case subsequently came on for trial, and counsel for 
appeUees made admissions in open court as follo¥rs: 

''We admit that there was no attempt made by the public utilities oonunis- 
sion to comply wiUi the provisions of article 9 of the charter in existence 
prior to the amendment of section 264a. We insist that section 2d4a super- 

,^s»Fof other oases see same topic A KBT-NUMBER In aU Key-Numbered Dlsests A Indexes 
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seded the proyisions of article 9 which have been alleged In this bill, and that 
all our proceedings and all our acts were tai^en under the express tenus and 
provisions and authority of section 264a. We admit that we did not submit 
at the election in September, 1910, any question, or cause to be submitted any 
question, excepting the question of whether or not the taxpaylng electors 
wished to issue $8,000,000 of bond's for the purpose of constjucting an inde- 
pendent water plant. We admit that there was no special report, or no spe- 
cial investigation, aside from the general investigation, made by the members 
of the utilities commission between the 1st day of July, and the time of the 
enactment of the ordinance calling the special election or prior to the special 
election in September, 1910, in relation to the valuation of the plant of the 
Denver Union Water Company, or in respect to the question of whether oi: 
not an independent plant could be constructed within the limits of the bonds 
provided and authorized by section 264a.'* 

"We further are willing to admit that the utilities commission submitted 
no alternative proposition, but they reported to the election commission that 
there was no alternative proposition to be submitted, and that the vote was 
taken without the submission of an alternative proposition, insisting that the 
question of the submission of an alternative proposition lay entirely within 
the discretion of the public utilities commission. We take the position that 
section 261a covers the entire matter, and we admit that we have at all times 
acted under,, and particularly with reference to the terms and provisions of 
section 264a, 'using that section for the authority of the public utilities com- 
mission, and complying in all respects with the terms of that section, and 
that we have not acted otherwise than under it." 

"That up to the time of the election on the 6th day of September, 1910, 
there was nothing in the minutes or records of the public utilities commission 
showing that they had up to that tilbe made any estimates, or made any plans, 
or made any sur\'eys, or taken any other steps toward ascertaining the cost 
or fixing the costj or adopting the maximum cost, or any cost, of a water 
plant for the dty of Denver." 

Counsel for appellants then called as a witness John R. BYeeoian, a civil 
engineer, whose qualifications to testify were undoubted, and after several 
questions had been asked him which he was not permitted to answer, coun- 
sel made the following offers of proof: 

**We now desire to make an offer of proof and show by the witness now on 
the stand that he has made a careful and exhaustive investigation of the situ- 
ation in the city of Denver and of the available water supplies for the 
use of the city of Denver and its inhabitants for domestic supplies, and 
that his examination has covered a period of several years, beginning in 
1907, and during the present year has brought his investigation down to 
date; that he is familiar, after having made such an investigation, with 
the conditions, and the situation and the cost of the installation of a water 
plant such as would be necessary to furnish and supply the city of Denver 
with water for all uses and purposes for all the inhabitants of the city ; and 
that the cost of such a plant, as Is required by the terms of section 264a, or 
any adequate reasonable plant, would range from a minimum of $15,000,000 
to $20,000,000, depending on whether or not it was deemed advisable to cross 
the range of mountains for the water supply." 

**We offer to prove by the witness now on the stand, further, that he is fa- 
miliar with the present water plant now furnishing water to the city and 
county of Denver, and that the cost of duplicating the present plant would be 
In excess of $16,000,000. 

"And we offer further to prove by this witness now on the stand that the 
value of the present plant — its reasonable present value is approximately $15^- 
000,000." 

"We offer further to prove by this witness now on the stand that that sys- 
tem of waterworks such as is required by section 264a that would be a prop- 
er and satisfactory system cannot be built for $8,000,000." 

**We offer to prove that such a plant could not be built at any time in the 
year 1910, nor at any time subsequent to 1910, nor can it now be built, for 
$8,000,000, or any amount less than $16,000,000." 

"We also offer to prove by the witness now on the stand that upon per- 
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sonal Inveigtlgation there are no available reservoir sites within a reasonable 
distance from the city of Denver that can be utilized for the conservation of 
a water supply for a water plant for the city of Denver that could be built 
for any reasonable amount, such as would be required in a plant to cost $8,- 
000,000." 

"We offer to show that upon a personal Investigation by the witness now 
upon the stand that there are no available reservoir sites at any cost what- 
ever that could be used for a plant to be established for the city and county 
of Denver." 

•*We also offer to prove that it is financially impossible and physically im- 
possible to acquire a water supply of sufficient volume at any point from 
the other side of the range of mountains for use In the city of Denver." 

"We olfer to show by this witness that, upon investigation which he has 
made, it is now impossible for the city and county of Denver to acquire any 
independent water for the use of a water plant for the city and county of 
Denver, or a new water plant for the city and county of Denver, and that 
such waters cannot be obtained from any source other than the water now 
owned by the Denver Union Water Company." 

"And that no water outside of the watershed of the Platte river can be ob- 
tained for the city and county of Denver." 

"And that the water of the Platte — watershed of the Platte river-— has been 
appropriated several times over, and the water cannot now be' obtained ex- 
cept at prohibited cost." 

"We offer to show by the witness that it would cost to exceed $4,500,000 
to place in the city and county of Denver a distributing system for the 
water." 

Counsel then offered to show the same facts by witnesses M. L. Holman 
and George G. Anderson. These offers were all objected to by counsel for 
appellees as Incompetent, Irrelevant, and immaterial. The objections were 
sustained and exception allowed. A. Lincoln Fellows, a member of the pub- 
lic utilities commission and one of the defendants in this case, was called as a 
witness by appellants and asked the following question: "I will ask you if 
there is in the minutes of the public utilities commission any resolution adopt- 
ing any particular plan for the construction of a new and complete water 
system for the city and county of Denver as required by section 264a prior 
to the 6th day of September, 1910." 

The witness was permitted to answer, and he stated: "I do not remember 
any such resolution. I don't think there is one." 

Henry W. McElravy was called as a "witness by counsel for appellants for 
the puri>ose of identifying certain memoranda which he had taken from the 
minutes of the commission. The memoranda were offered to bo introduced 
in connection with the testimony of the witness for the purpose of showing 
that the commission prior to the election on September 6, 1910, had taken no 
action with respect to the investigation of a source of water supply, or made 
any estimate of the cost of acquiring or constructing a water system for the 
city and county. These memoranda on objection were excluded and an ex- 
ception allowed. 

Counsel on each side tlien rested their case, whereupon the court dismissed 
appellant's bill with costs. Tliis appeal is from the judgment dismissing the 
bill. The bill alleged and the answer admitted that on August 3, 1913, the 
public utilities commission passed the following resolution: 

"On motion of Mr. Anderson an advisory committee, consisting of A. Lin- 
coln Fellows, C. P. Allen, and E. C. Van Diest, were appointed to act as an 
engineering committee, under the direction of this commission, for the pur- 
IK)se of making careful study of the present value to the city of the Denver 
Union Water Company's holdings, and of the proi>osed projects for furnish- 
ing water from the western slope for Denver, and the various storage proj- 
ects on the South Platte river and its tributaries, and of making estimates 
of the cost of acquiring or constructing a complete water system for the city 
of Denver, by any of the methods proposed, taking into consideration the 
water supplies available, and to make verbal progress reports from time to 
time as may be desired, and write a final report at the earliest possible date 
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to this committee, and thereafter directed that the services rendered by said 
board be paid by the city and which said payment has been made/' 

The bill further alleged, and the answer admitted, that said board of en- 
gineers reported as follows with respect to a new plant: *'It should be possi- 
ble to construct a new water sjrstem complete, in serviceable operation and 
providing service in five years for $12,750,000." 

Counsel for appellees, Mr. Nye, In answer to a question from the bench 
when this appeal was being argued, admitted that a new water system com- 
plete for the city and county of Denver, could not be constructed for ?S,000,- 
000. The bill alleged: "That a complete water system, such as is required 
bj' the provisions of section 264a, of article 9, cannot now, and could not at 
the time of the adoption of said section, be constructed or completed for said 
sum of $8,000,000, or for any sum less than $12,750,000, and, with any 
adequate water supply, $16,000,000." And this allegation does not seem to 
have been denied by the answer. 

Section 264a of the charter of the city and county of Denver, which au- 
thorized the issuance of the bonds in question, reads as follows: 

Paragraph 1. 

"Section 264a. Nothing in the preceding sections or in this charter, except 
as herein specifically provided, shall apply to the acquisition or operation of 
a waterworks for supplying the city and county of Denver and its inhabitants 
with water for all uses and purposes, but a public utilities commission is 
hereby created, to consist of three members, to have complete (diarge and con- 
trol thereof, and to have and exercise all the powers given to the board of 
public works in chapter IX, as to all public utilities/' 

Paragraph 2. 

"Bxoept as herein provided, each member of said commission shall be 
elected for a term of six years and shall serve until his suooessor is elected 
and qualifies, and his salary shall be four thousand dollars per annum, pay- 
able in equal monthly installments by the treasurer out of the general fund 
upon the warrant of the commission, and Armour O. Anderson, Ejdwin Van 
Cise and A. Lincoln Fellows are hereby elected as the first members of said 
commission to serve, in the order named, from the date of their election to 
June 1, 1912, June 1, 1914, and June 1, 1916, respectively, and until their 
successors are elected and qualify. The names of all candidates hereafter 
nominated for members of said commission shall appear on the official ballot 
without any party designation in connection therewith. Each commissioner 
sliaU give bond in the sum of $10,000 in the manner provided in section 152 of 
the charter." 

Paragraph 3. 

"Said commission shall have power to employ a secretary and such legal 
and technical help as it may deem necessary, and shall, subject to the civil 
service provisions of this charter, hire all other employes, and shall fix and 
pay all salaries and wages and shall fix and collect all rates and charges for 
any service under its control, which rates and charges shall be made as low 
as good service will permit Said commission may adopt reasonable rules 
and regulations, with reference to such service. It shall make an itemized 
monthly statement of all moneys received and paid out by it, a copy of which 
it shall file with the city auditor, and shall daily turn over to the city treas- 
urer, as provided in section 260 the money received by it, said money to be 
paid out by the treasurer only upon the warrant of said commission. Said 
' commission shall have and exercise all the powers of the city and county 
granted in the constitution or named in the charter in the matter of construct- 
ing, purchasing, condemning and purchasing, acquiring, leasing, adding to, 
maintaining, conducting and <H)eratlng a water plant or system for all uses 
and purposes and everything pertaining or deemed necessary or Incidental 
thereto. It shall institute and defend all litigation affecting its duties and 
powers or in relation to its trusts and all expenses thereof shall be paid by 
the treasurer out of the general fund upon the warrant of the commission. 
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and It may also call to its assistance the city attorney or any other d^art- 
ment of the city government." 

Paragraph 4. 

"Except as In this section provided, the city and county shall never purchase 
or acquire or exercise any option, right, privilege or power of purchasing or 
acquiring any water plant or system from any person, persons or corporation 
except upon a vote of the qualified electors first had and obtained authorizing 
the same, and wherever in any ordinance or contract the former city of Den- 
ver was given the right, or the dty and county now has the privilege or power 
to purchase or acquire any water system or plant or to extend any contract 
wltb reference thereto, the term 'city' used In any such ordinance or contract 
shall be taken and held to mean the qualified electors of the dty and coun- 
ty and not otherwise. No plant owned, acquired or constructed by the city 
and county and no water rights owned or acquired by the city and county 
shall ever be sold, leased or otherwise disposed of except upon a vote of the 
qualified electors first had and obtained, and the same shall be under the sole 
control and management of said commission. 

"Any member of said commission may be recalled and his successor named 
at any time in the manner provided by the recall section of this charter. Any 
vacancy shall be filled by the remaining members of the commission and such 
appointee shall serve until the next municipal election and until his succes- 
sor Is elected and qualifies." 

Paragraph 5. 

"Upon a vote of the taxpaylng electors authorizing the same, as herein- 
after provided, the city and county of Denver, shall and it does hereby au- 
thorize the creation of an indebtedness In the sum of eight million dollars to 
provide a municipal water plant or system and everything Inddental or nec- 
essary thereto for supplying the city and county and its inhabitants with 
water for all Uses and purposes, said indebtedness to be evidenced by its 
bonds of the par value o^ eight million dollars. In convenient denominations 
of not more than one thousand dollars each and bearing four and one-half 
per centum Interest per annum of such date and In such form maturing at 
such times as may be prescribed hy said commission. The coundl shall pass 
such ordinances as said commission may deem necessary respecting the Issuance 
of said bonds or to the full exerdse of all the power given it, in the form 
recommended by the commission, and without amendment, and the mayor shall 
sign the same. Said commission shall Issue said bonds only from time to time 
as they are required for actual use or sale, and the mayor shall sign them 
and the derk shall sign and attest them under the seal of the dty and the 
auditor shall register them, with the approval of the president of said com- 
mission Indorsed thereon. No such bonds shall be used or sold at less than 
par, nor sold except after advertisement as in this charter provided for the 
sale of public improvement bonds, and they may be called for redemption and 
redeemed by the commission in like manner as provided In section 314." 

Paragraph 6. 

"If the Denver Union Water Company shall place In escrow with the Con- 
tinental Trust Company of Denver, on or before July 1, 1910, a good and suflB- 
cient deed of conveyance from said water company to the dty and county 
of Denver for all the property of every description included and embraced 
in the appraisement made under Ordinance 163, Series of 1907, free and clear 
of all liens, incumbrances, claims and demands of every kind and character, 
accompanied by a valid surrender and release of any and all rights, claims 
and demands said company or any of its subsidiary, associated or afliliated 
companies may have against the city and county or against any of said 
property, with direction In writing to deliver the same to said commission in 
exchange for seven million dollars of said bonds at par, then the commission 
shall file its acceptance with said trust company and the same shall consti- 
tute a binding contract of purchase. In that event then at a special election 
which the council shall call within sixty days after the adoption of this 
amendment, to be held on the first Tuesday in September, 1910, there shall 
be submitted to the qualified taxpaylng el^ptors the question of issuing the 
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said eigbt million dollars In bonds, of which seven million dollars at par shall 
be delivered to said trust company as aforesaid and the other one million dol- 
lars of bonds, or so much thereof as may be deemed necessary, shall be sold or 
used by the commission to improve, repair and add to the water plant so pur- 
chased. The ballot shall have printed on it the words, *For the issuance of 
eight milliou dollars in bonds for the purchase and repair of the existing 
water plant under the provisions of section 264a of the charter,* and on a 
separate line the words, 'Against the issuance of eight miUlon dollars in bonds 
for the purchase and repair of the existing water plant under the provisions 
of section 2&la of the charter,' with a space opposite each such line in which 
the voter may make his mark indicating his vote.*' 

Paragraph 7. 

"In case the Denver Union Water Company shall fall or refuse to fully 
comply with all th© foregoing provisions as to the things to be done and per- 
formed by it, then at the spedial election aforesaid, in lieu of the foregoing 
question, there shall be submitted to the qualified taxpaying electors on the 
■ballot the question of issuing eight million dollars in bonds to be sold or used 
to construct and put into operation a complete system of water works for 
supplying said city and county and the inhabitants thereof with water for 
all uses and purposes. Said ballot shall have printed on it the words, 'For 
the issuance of eight million dollars in bonds for the construction of a new 
municipal water plant,* and on a separate line the words, 'Against the issu- 
ance of eight million dollars in bonds for the construction of a hew municipal 
water plant,*^ with a space opposite each such line in which the voter may 
make his mark indicating his vote. Such bonds, or so much thereof as the 
oommission may deem necessary, shall be sold or used by it to construct and 
put into operation a complete system of water works for supplying said city 
and county and its inhabitants with water for all uses and purposes, and 
said commission shall forthwith proceed to construct the same.*' 

Paragraph a 

"The said commission shall Immediately upon Its election, in case the Den- 
ver Union Water Company has not accepted the seven million dollars in bonds 
for its plant as aforesaid, proceed to make a careful investigation of the 
value of said plant for the uses and purposes of the city and county of Den- 
ver and its inhabitants, and also proceed to make a careful estimate of the 
^Gost of constructing a complete new water i^st^n for the dty and county of 
Denver and the inhabitants thereof and may submit an alternative bond 
proposition at said special election for the issuance of bonds in such sum as 
it may deem advisable for the acquisition or ccmstruction of a water plant or 
any part thereof by any of the ways within Its powers herein mentioned, and 
the same shall be placed on said ballot in such form as said oommission may 
determine, and it -may also submit any proposition concerning its powers or 
^rust at any municipal election in like manner. If a majority of the votes cast 
thereon shall be in favor of any proposition submitted it shall thereby be 
adopted, and in case alternative propositions are submitted, and each receive a 
majority, then the one receiving the greater affirmative .vote shall be the 
one adopted. Such adoption shall be a sufficient authorization for the issu- 
ance of the bonds thereby provided for and the same, when issued, shall be 
and constitute an indebtedness of the city and county of Denver for the pur- 
poses aforesaid, and the provisions in this section relative to the issue, sale 
and redemption of bonds shall apply thereto. Any provisions of the charter 
in conflict herewith is hereby repealed." 

For the purpose of reference the section has been divided into paragraphs 
numbered from 1 to 8, inclusive. 

It is admitted by the answer to the bill that the public utilities commis- 
sion under and by virtue of the authority conferred by said section 264a, caus- 
ed to be prepared and introduced in the city council for the city and county of 
Denver an ordinance which was duly passed and approved by the mayor of 
J9aid city and county on July 6, 1910, and known as No. 96, Series of 1910, call- 
ing and reanirlng the holding of an election on the first Tuesday of September, 
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1910, for the purpose of submitting to a vote of the qualified electors the ques- 
tion of issuing $8,000,000 in bonds for the construction of a new municipal 
water plant ; that thereafter, In pursuance of said ordinance, on the first Tues- 
day in September, 1910, to wit, on September 6th, in said year, said election 
was held with the result that the issuance of said bonds was approved by a 
majority of the persons voting upon said question. The answer also admitted 
that in all proceedings taken by appellees in respect to the passage of said 
ordinance, the holding of said election, and the authorization of said bond 
issue, they proceeded under the provisions of section 264a, and without regard 
to original article 9 of the existing charter of the city and county of Denver. 
The answer also admitted that the only question submitted to the qualified elec- 
tors at the election held September 6, 1910, was in the following form: "For the 
issuance of eight million dollars in bonds for the construction of a new mu- 
nicipal water plant." "Against the issuance of eight million dollars in bonds 
for the construction of a new municipal water plant" — and that no other ques- 
tion was submitted by the public utilities commission or otherwise. 

It is also conceded that the Denver Union Water Company never at any 
time complied with the provisions of that portion of section 264a, designated as 
paragraph 6 herein. 

Edwin H. Park, of Denver, Colo. (Henry A. Lindsley, of Denver, 
Colo., on the brief), for appellants. 

Clayton C. Dorsey, of Denver, Colo., amicus curiae. 

George L. Nye and James A. Marsh, both of Denver, Colo., for 
appellees. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

CARLAND, Circuit Judge (after stating the facts as above). [1] 
So far as the legality of section 264a as a law is concerned we think 
the objections urged in the bill were all decided adversely to the con- 
tentions of appellants in Denver v. New York Trust Co., 229 U. S. 
123, 33 Sup. Ct. 657, 57 L. Ed. 1101. It was there said: 

"That section 264a was merely an amendment of the charter, and that the 
mode of its submission and adoption was in accord with the applicaDle re- 
strictions of the state Constitution," and "that the amendment supersedes pro 
tanto the original provisions of the charter with which it is not in accord. The 
purpose In adopting it was to introduce something new, to make a change in 
existing provisions, and being adopted conformably to the constitutional and 
charter requirements, the new or changed provisions becamfe at once a part of 
the charter, thereby supplanting or modifying the original provisions to the 
extent of any conflict" 

We also are of the opinion that in view of the language of par- 
agraph 1 of section 264a, and of the general repealing clause at 
the end of the section, that the validity of the bonds in question, so 
far as the questions raised in this case are concerned, must be deter- 
mined from an examination of said section and that alone. We are 
strongly persuaded to adopt this view not only from the language 
used but from a consideration of tlie fact that the electors of the 
city and county of Denver knew of the trouble existing between the 
city and county of Denver, hereinafter called city and county, and 
the Denver Union Water Company, hereinafter called water com- 
pany, and that they legislated particularly with reference thereto and 
specifically said: 
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"Nothing in the preceding sections or In this charter, except as herein 
specifically provided shall apply to the acqaisition or operation of a water- 
works for supplying the city and county of Denver, and its inhabitants with 
water for all uses and purposes." 

{2] The first and important contention of appellants why the bonds 
must be declared void may be stated as follows : The city and coun- 
ty and the public utilities commission, hereinafter called commission, 
are both without power to issue bonds except as specific authority 
may be- conferred in each instance by vote of the qualified taxi^aying 
electors. This authority when conferred must be strictly construed, 
and all reasonable doubt of its existence must be resolved against 
the granting of the power. In the case at bar the qualified taxpaying 
electors authorized the issuance of $8,000,000 in bonds on condi- 
tion that they should suffice to provide a municipal water plant or sys- 
tem, and everything incidental or necessary thereto, or construct and 
put into operation a complete system of waterworks for supplying 
said city and county and the inhabitants thereof with water for al) 
uses and purposes; that the taxpayers have never voted upon the 
question of issuing $8,000,000 in bonds to construct a partial or in- 
completed plant, to finish which and make it usable, would cost a 
much larger sum, and that to hold that they so voted would sanction 
a manifest fraud upon the taxpayers. Therefore the issuance of the 
bonds should be enjoined because upon the record it is admitted that 
a complete system of waterworks cannot now be and never could have 
been constructed for $8,000,000. In the consideration of this con- 
tention we are of the opinion that we must hold on the record before 
us that a complete system of waterworks such as would be required 
to supply the city and county with water, cannot be constructed for 
$8,000,000. 

This court, however, possesses only judicial power. It may not leg- 
islate nor correct merely unwise legislation or unwise official action. 
No one can read section 264a without reaching the conclusion that 
the taxpaying electors understood that $8,000,000 would construct 
and put into operation a complete system of waterworks for supply- 
ing tiie city and county and the inhabitants thereof with water for 
all uses and purposes. Paragraph 8. But are the bonds voted void 
because the amount of bonds authorized will not construct and put 
into operation a complete system of waterworks? What rule of law 
has been violated in the estimate made by the electors as to the amount 
required to construct and put into operation a complete system of wa- 
terworks? What rule of law has been violated conceding the electors 
made a mistake as to the amount required for the purpose mentioned? 
It may be conceded that it would be unwise for the commission to 
start the construction of a waterworks system with only a part of the 
expense authorized. But as has been stated the judicial power can- 
not reach merely unwise official action. 

It would seem to be the duty of the commission or the city and 
county to go back to the electors for authority to issue additional 
bonds; but the judicial power does not extend to compelling the per- 
formance of official duty where a discretion is involved. It is urged 
231 P.— 2 
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as a legal ground for holding the bonds void, that to decide otherwise 
would be to sanction a manifest fraud on the taxpayers. We do not 
intend to sanction a fraud upon any one, nor do we, when we decide 
that the evils complained of on this branch of the case are beyond our 
reach. In order to hold the bonds void for the reason now being 
discussed, we would be compelled to construe section 264a as provid- 
ing either directly or by clear implication that the bonds should not 
be issued or used unless a complete system of waterworks could be 
built for $8,000,000. If this was the idea of the electors it would have 
been an easy matter to have inserted in the section language to the 
3fFect, that in case it was found that $8,000,000 would not construct 
a complete waterworks system that the bonds should not be issued or 
used. No such proviso was so inserted, and we have no authority so 
to do. It certainly cannot be the law that simply because the electors 
authorizing a bond issue have made a mistake as to the amount of 
bonds required to construct any public improvement, that therefore . 
the bonds are void, in the absence of any l^islation or provision that 
they shall be void in case the public improvement shall cost more than 
the amount of bonds authorized. It is rather the exception than 
the rule that public improvements are built within the limit of the 
amount of money appropriated therefor. 

Counsel for appellees cite the case of People ex rel. Murphy v. Kelly, 
76 N. Y. 475, in support of the proposition that even if it is conceded 
that the waterworks system for the city and county cannot be con- 
structed and completed for $8,000,000, that fact would not prevent 
the issuance of the $8,000,000 already voted, and the commencement of 
the waterworks system by the commission. In the case cited the trus- 
tees of the New York and Brooklyn Bridge had made two requests for 
money with which to construct the Brooklyn Bridge, of the mayor and 
comptroller of New York, amounting in the aggregate to $1,000,000. 
These requests were resisted on the ground that the proviso in the 
act of the Legislature of New York of 1875 (Laws 1875, c. 300) pro- 
vided : 

**That the whole amount to be paid by both cities [Brooklyn and New York] 
shall not exceed eight millions of dollars.*' 

It was claimed by the comptroller that the bridge although partially 
constructed could not be completed for the sum of $8,000,000, and as 
the cost was limited by law to $8,000,000 no more money should be paid 
to the trustees. 

The action was one in mandamus to compel the payment of the 
calls made by the trustees of the New York and Brooklyn Bridge. 
The Court of Appeals of New York, by a divided court, decided that 
the limitation of the amount to be paid contained in the proviso above 
mentioned did not prohibit the trustees from proceeding with the 
construction of the bridge, for the reason that if it had been intended 
that the trustees should not enter upon the completion of the bridge 
without first determining whether or not it would cost more than 
$8,000,000, a matter of such controlling importance would have been 
expressed in plain and explicit language. 
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This is along the line of reasoning which we have advanced in ref- 
erence to section 264a. In regard to the Brookljm Bridge Case, how- 
ever, it must be said that at the time the act of 1875 was passed which 
contained the proviso above mentioned and other matters in connection 
with the building of the Brooklyn Bridge, there had already been ex- 
pended upon the bridge about $5,000,000, and there was greater rea- 
son for die court to hold in that case that the Legislature of New 
York did not mean by the proviso above mentioned that the structure 
then partially completed, upon which upwards of $5,000,000 had been 
expended, should be lost and rendered worthless unless the expense 
of its completion could be kept within the sum mentioned. In the case 
at bar the bonds have not been issued and no work has been done as 
we understand it, towards the construction of a complete waterworks 
system, so that the conditions which existed in the Brooklyn Bridge 
Case do not exist here. 

We prefer to place our judgment in overruling the contention now 
under discussion upon the principle that the bonds in question being 
within the limit authorized by the votes of the taxi)ayers, may not be 
held void merely because a complete system o6 waterworks will cost 
more than the amount of the bonds voted, in the absence of some 
express provision or clear implication that the waterworks system 
was not to be constructed unless it could be constructed for $8,000,000. 
Paragraph 7, under which the bonds were voted, provides: 

"Sudi bonds, or bo mncli thereof as tbe commission may deem necessary, 
sball he sold or used, by it to constmct and put into operation a complete 
system of waterworks for supplying said dty and county and its inhabitants 
with water for aU uses and purposes, and said commission shall forthwith pro- 
ceed to construct the same.** 

[3] It is next contended that by virtue of the language of paragraph 
8, section 264a, that the investigation and determination by the com- 
mission of the value of the water company's plant, and die cost of 
ccmstructing a new complete plant, was a condition precedent to be per- 
formed prior to the vote, which authorized the issuance of the bonds, 
and the nonperformance of these duties by the commission rendered 
the bonds so voted void. In regard to this contention, it is manifest 
that the failure of the water company to in any way comply with 
paragraph 6, section 264a, rendered it impossible for the council to 
submit to the qualified taxpaying electors the question of issuing 
$8,000,000 in bonds for the purchase and repair of the waterworks 
of the water company. In this condition of affairs there was submitted 
at a special election called as provided in paragraph 6 the question 
provided in paragraph 7, and as a result thereof the bonds in ques- 
tion were authorized. The question then is, was it lawful to submit 
the question provided for in paragraph 7 at the special election pro- 
vided for in paragraph 6, or was the commission after the water 
company had failed and refused to comply with paragraph 6 confined 
absolutely to the provisions of paragraph 8. 

Section 264a became a law May 17, 1910. By its terms the wa- 
ter company was to place in escrow a good and sufficient deed of con- 
veyance of its waterworks on or before July 1, 1910. A special elec- 
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tion was to be held on the first Tuesday in September, 1910, in case 
the deed of conveyance of the water company should be deposited 
in escrow, as above stated, for the purpose of determining whether 
$8,000,000 in bonds should be issued to purchase and repair the ex- 
isting water plant. This question was not submitted at the special 
election as the water company did not deposit its deed as provided 
in paragraph 6, but under paragraph 7 in lieu of the question stated 
in paragraph 6, the question in paragraph 7 was submitted at said spe- 
cial election. The language of paragraph 7 in regard to the submis- 
sion of the question therein provided for uses the words "shall be 
submitted." Paragraph 8 provides that the commission, in case the 
water company has not accepted $7,000,000 for its plant, as provided 
in paragraph 6, shall proceed to make a careful investigation of the 
value of said plant for the uses and purposes of the city and county, 
and its inhabitants, and also proceed to make a careful estimate of the 
cost of constructing and completing a new waterworks system for the 
city and county and the inhabitants thereof, and that said commission 
may submit an alternative bond proposition at the special election pro- 
vided for in paragraph 6 for the issuance of bonds in such sum as the 
commission may deem it advisable for the acquisition or construction 
of the water plant or any part thereof by any of the ways within its 
powers. 

In the light of what has transpired it would no doubt have been 
better had the commission proceeded under paragraph 8, still it could 
not know before July 1, 1910, whether the Water Company would ac- 
cept $7,000,000 in bonds for its plant, and the time between July 1, 
1910, and September 6, 1910, the date of the special election, would 
in our judgment be entirely insufficient to make a careful investigation 
of the value of the water company's plant, and of the cost of con- 
structing and completing a new water system. Indeed we think that it 
would have been impossible for tlie commission to have performed 
the duties required under paragraph 8 within the time limited. This 
is demonstrated by the time that it took the engineering committee 
subsequently appointed to make an investigation of the cost of con- 
structing a new system of waterworks. 

So far as mere procedure is concerned we think the commission's 
failure to act under paragraph 8 was justified. And we are also of 
the opinion that such failure to act in no wise invalidated the election 
which was actually held. The language of paragraph 7 is mandatory, 
and the question upon which the qualified electors were to vote was 
clearly defined. 

[4] It is further claimed that,. whether the commission was obliged 
to follow paragraph 8 or not the failure to make a careful estimate of 
the cost of constructing a new system of waterworks prior to the 
special election at which $8,000,000 in bonds were authorized ren- 
ders the vote nugatory. 

The case of Carlson v. City of Helena, 39 ^lont. 82, 102 Pac. 39, 
17 Ann. Cas. 1233, is cited by appellants to sustain their contentions 
that the vote by which the taxpaying electors of the city and county of 
Denver authorized the bonds in question was nugatory, because prior 
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to said election the public utilities commission had not ascertained 
that a supply of water could be had, and the probable cost thereof. 
The case cited was brought by Carlson as a taxpayer and resident 
of the city. of Helena, to restrain the issue of $600,000 of bonds of 
the city for the purpose of procuring a water supply and installing a 
system of pipes for its distribution, and $70,000 of bonds for the pur- 
pose of extending one of the sewers of said city. 

The facts bearing upon the point decided in that case which it is 
claimed is an authority in the present case were as follows : On March 
3, 1908, the mayor and city council of the city of Helena determined 
that it was for the best interests of the city to own and control its 
water supply and water system, and that a supply could be obtained 
from McClellan creek, and brought into the city by an expenditure of 
$600,000, and also that a needed extension of the sewer system of the 
city could be effected by an expenditure of $70,000, whereupon the 
mayor and city council of the city enacted an ordinance reciting these 
facts and providing for a submission to the taxpayers of the city of 
the question whether the limit of indebtedness should be extended to 
procure the funds for these purposes. The ordinance provided that 
a special election be held in the city of Helena on the 25th day of April, 
1908, for the purpose of ascertaining the will of the taxpayers to be 
affected thereby, as to whether authority should be given and power 
conferred upon the city council to increase the indebtedness of said 
city, over and above the 3 per cent, limit fixed by law, by the issuance : 
(1) Of water bonds of said city to the amount of $600,000, for the pur- 
pose of securing a water supply for said city from McClellan creek 
and constructing a water system for said city ; (2) of sewer bonds to 
the amount of $70,000 for the purpose of sewer extension. The elec- 
tion was held pursuant to the ordinance and it showed a large majority 
in favor of both bond issues. Thereupon and in pursuance of the au- 
thority given by the electors an ordinance was passed providing for 
the issuance of the bonds. Judgment was entered by the trial court on 
demurrer for Carlson and the city appealed. 

It was contended in the appellate court that the city council had no 
authority to submit to the electors the question whether a particular 
water supply must be obtained, or, if it had, that the question could 
not be submitted in this restricted form until it had first been ascer- 
tained that the particular supply was available and what its cost would 
be. In other words, the contention was that the council was authorized 
to consult the taxpayers generally as to whether it might proceed to 
acquire a supply of water for the city, but that it could not divest itself 
of the discretion vested in it by law as the governing body of the city 
by leaving it to the electors to select a particular supply, namely, from 
the waters of McClellan creek. It was claimed that the objection was 
fundamental because the discretion to procure a particular sjupply was 
vested in the council, and that this discretion could not ordinarily be 
exercised until the council had ascertained that the particular supply 
was available, and that the cost of acquiring and installing it could be 
compassed by the amount of the indebtedness to be incurred. The Su- 
preme Court of Montana sustained this contention. The court said : 
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*1t the council should have first ascertained that the particular supply^ 
could be acquired, and that the cost of it, together with the cost of installment, 
is within the compass of the sum which the city can lawfully expend for 
that purpose, then there could be no possible objection to allowing the voters to- 
speak as to the propriety of securing the particular sui^ly. The council 
would then have exercised the discretion which is vested in it by law. If, 
however, all these matters have not already been determined, the vote be- 
comes nugatory, because the assent given by the voters for the acquisition of 
the particular supply limits the discretion of the council, with the result that 
if it is thereafter found that the contemplated supply cannot be secured, or that 
the cost of installment is beyond the financial capacity of the city or not 
within the compass of the sum secured by the sale of the bonds under the 
extension already voted, the debt incurred can serve no purpose. It appears 
from the complaint that the council has authorized condemnation proceedings 
to acquire the right to the use of the water of McClellan creeli, but that these 
proceedings have not yet been determined. It thus appears, and it is admitted 
by counsel for appellant, that the cost of acquiring the right has not been 
ascertained. If the intention to acquire it should be abandoned for any 
cause hereafter — and it cannot now be surmised what diflSculties may be en- 
countered — the city would have in its treasury the money derived from the 
sale of the bonds, without any use to which the council could devote it The 
orderly course of procedure would be to submit the question generally whether 
the indebtedness, not in excess of a definite amount within the limit, should 
be incurred; then the council would be left free, in case the indebtedness 
should be authorized, to use its discretion in securing one supply or another, 
according as its Judgment would dictate. The discretion of the council in this 
particular is exclusive, and it cannot lawfully divest itself of it by casting it 
upon the voters, with the probably, or even possibly, absurd consequences to 
which we have adverted. 28 Cyc. 277, and cases cited in notes; Dillon on 
Municipal Ck>rporations (4th Ed.) § ©6. Having ascertained that a supply can 
be obtained, the council may then proceed, and under the authority granted by 
the electors to incur the necessary indebtedness, to issue and sell bonds, ac- 
quire any supply which its Judgment may dictate, and have it installed so that 
it may become available. It might, perhaps, be said that the vote upon the 
submission in its restricted form could not be held binding upon the council in 
case it should turn out that the right to the use of the water in McClellan 
creek could not be acquired. This may with equal propriety be answered by 
the statement that the voters were not asked to extend the limit generally for 
water supply purposes, and it cannot be said that assent to incur the indebted- 
ness would have been given if the question had been submitted generally, as 
the statute contemplates. Skinner v. City of Santa Rosa, 107 Cal. 465, 40 Pac. 
742, 29 L. B. A. 512." 

There can be no question in this case that the submission of the 
question voted upon to the qualified taxpaying electors in any way 
interfered with the discretion of the commission or the council of the 
city and county as to where the supply of water should be obtained, so 
the case cited is inapplicable on that point. The case, however, does 
seem to hold that it was necessary for the council of the city of Helena, 
Mont., before it submitted the bond proposition to a vote of the tax- 
payers, to have ascertained whether or not a water supply and water 
system could be obtained and constructed for the sum of $600,000; 
and one of the grounds upon which the court seems to have held the 
bonds void was that the council never did ascertain prior to the vote 
what a water system for the city of Helena would cost. We all must 
admit that that would be the business way of going about the matter, 
but where as in the case at bar the charter authorizes the creation of 
an indebtedness in the sum of $8,000,000 to provide a municipal water 
plant or system and everything incidental or necessary thereto for 
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supplying the city and county and all its inhabitants with water for 
all uses and purposes upon a vote of the taxpaying electors, and the 
charter further provides that the question shall be submitted as pro- 
vided in paras:raph 6 of 264a, we cannot conclude that the mere fail- 
ure of the commission to ascertain the probable cost of a new system 
would render the vote provided by law nugatory. In our judgment 
section 264a left it to the discretion of the commission whether it 
should follow paragraph 7 or paragraph 8. 

[5] It is further contended that the commission failed and neg- 
lected to fix the date, form, and maturity of the $8,000,(XX) of bonds 
prior to the special election of September 6, 1910, and that, therefore, 
the commission has no power to issue the same. It appears that by 
the ordinance eifective January 15, 1914, the council of the city and 
county fixed the form and date of the bonds. They were to bear date 
January 1, 1914, and all the installments of said bonds were to mature 
not later than 30 years from the date of original issue, and all of the 
bonds should absolutely mature and be payable 30 years 'after their 
date. It also appears from the record that while litigation did not 
prevent the commission from fixing the form, date, and maturity of 
the bonds prior to the special election, it did cause the delay to a large 
extent which happened subsequently thereto. 

Paragraph 5 of 264a empowers the commission to fix the date, form, 
and maturity of the bonds without any limitation as to the time it 
should do so. The taxpaying electors must be charged with a knowl- 
edge of this law, and when they voted the bonds they did so charged 
with such, knowledge. The question submitted to the taxpaying elec- 
tors was the question the law required to be submitted to them and 
that was sufficient. 

[8, 7] Section 6 of Ordinance No. 4, Series of 1914, provides for a 
tax upon all taxable property in the city and county sufficient to pay 
the annual interest on said bonds, and to provide a sinking fund to 
extinguish the principal of said bonds at their maturity. 

Secticm 7 of said ordinance provides that when the water plant or 
system shall have been constructed that the revenue derived from the 
operation of said water plant or system, or so much thereof as is not 
actually needed for the operation and maintenance of the said water 
plant or system, shall be paid into the treasury of the said city and 
county for the purpose of creating a sinking fund to extinguish the 
principal and interest of the said bonds within the said period of thirty 
years, and that whenever there is any money so paid into the treasury 
of the city and county from the revenues of the said water plant, then 
and in that event and until said sums of money are exhausted, no part of 
the levy provided for in this connection to be levied upon the taxable 
property of the city and county, shall be utilized in the extinguishment 
of the principal and interest of said bonds. 

It is now contended that the law only authorized the commission 
to provide for a sinking fund to be created out of the net earnings de- 
rived from the operation of the water plant when constructed; and 
sections 258, 261, and 263 of article 9 of the charter are cited in sup- 
port of this contention. We infer from the language of the ordinance 
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that it was the intention of the commission and council to make such 
a provision for a sinking fund as would render it certain that the 
bonds with interest would be paid. The ordinance does provide a 
sinking fund to be paid out of a net revenue arising from the opera- 
tion of the waterworks system ; and it further provides that no part 
of the levy provided for in section 6 to be levied upon taxable property 
of the city and county, shall be used where there is sufficient income 
arising from net revenue. 

It is claimed also that the commission ought to have stated in the 
proposition submitted to the vote of the taxpaying electors how it pro- 
posed to create a sinking fund for the payment of the principal and in- 
terest of the bonds. So far as submitting the proposition to the electors 
is concerned the law did not require it, and we may not say the bonds 
are void, because something was not submitted to the taxpaying elec- 
tors that the law did not provide should be submitted. Nor can we 
hold the bonds invalid merely because the commission and council have 
made a provision for a sinking fund that may not have been necessary. 
Any irregularity in this respect can be easily corrected by the commis- 
sion and council. 

[8, 9] It is also contended that the public utilities commission has 
no authority under section 264a to issue what is termed ''straight, flat, 
30-year bonds," but they were to issue only "call bonds," and that in 
any event it was the mandatory duty of the commission to determine 
whether said bonds were to be straight, flat bonds or call bonds prior 
to the special election. Paragraph 5 of section 264a provides : 

"No such bonds shall be used or sold at less than par, nor sold except after 
advertisement as in this charter provided for the sale of public improvement 
bonds, and they may be called for redemption by the commission in like man- 
ner as provided in section 314." 

It IS conceded that the commission under the grant of power to say 
at what time the bonds should mature would have the right to issue 
straight, flat, 30-year bonds. But it is claimed that the language last 
quoted restricts and limits the power of the commission in some way 
so as to deprive them of their authority to issue straight, flat, 30-year 
bonds. We do not think so, and consider the reasoning to the contrary 
highly technical. It is insisted, however, that in any event it was the 
mandatory duty of the commission to determine whether the bonds 
were to be straight, flat, 30-year bonds or call bonds prior to said elec- 
tion, and to inform the taxpayers thereof. As we have said before 
there are many things that the commission might have done, but we 
think it is enough to require them to do what the law commanded, and 
we find no command in the law for informing the taxpayers of wheth- 
er the bonds would be straight, flat, 30-year bonds or call bonds. 

Very many authorities have been cited by counsel on both sides upon 
the questions raised on this appeal. They have all been examined and 
it would extend this opinion to an unwarranted length to review them 
however briefly. We have found no case where the facts to which the 
law must be applied were the same as in this case. The most serious 
question presented is whether or not the issuance of the bonds should 
be restrained because the sum voted to construct the waterworks sys- 
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tem is not sufficient to construct a complete system of waterworks, on 
the theory that the taxpaying voters would not have authorized the 
issuance of $8,000,000 in bonds to build a waterworks system if they 
had known that the system could not be built for that money. 

[10] After a careful consideration of this question we have con- 
cluded that under the facts in this case the court would not be au- 
thorized to speculate as to what the taxpaying electors would have 
done had they known that $8,000,000 would not construct a complete 
system of waterworks. We are also of the opinion, as before stated, 
that we are not warranted in construing section 264a, so as to prohibit 
the construction of a waterworks system unless said system could be 
built for $8,000,000. It results, therefore, that the court committed 
no error in excluding the testimony offered at the trial, as it was either 
irrelevant and immaterial in itself or because as the record already 
showed the facts desired to be proved, it was merely cumulative. 

Judgment affirmed. 

SMITH et al. v. UNITED STATES.* 

(Circuit Court of Appeals, Ninth Circuit. March 13, 1916.) 

No. 2576. 

!• CONSPIBACT C=3>48— CONSPIBACT TO DEFBAUD UNITED STATES— QUESTIONS 

FOB Jury. 

On a trial for conspiracy to defraud the United States out of a part 
Of the customs duty on imported coal, whether the United States was de- 
frauded In that some of the coal never reached the scales for wel^hlhg, 
and In that It paid drawbacks for coal delivered to steamers entitled to 
claim drawbacks In excess of the quantity actually delivered, and wheth- 
er these results were brought about by a conspiracy between defendants 
held for the jury. 

pSd. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 108-111 ; Dec. 
Dig. «=>48.] 

2. CoNSPiBACY ^=»43(10) — Customs Duties— Fraud— Indictment. 

An Indictment for conspiracy to defraud the United States of customs 
duties on Imported coal, by preventing part of the coal from reaching the 
scales for weighing and by causing the payment of drawbacks for coal In 
excess of the quantity delivered to steamers entitled to claim drawbacks, 
was not sufficient If It merely charged In general terms a conspiracy to 
defraud the United States. 

[Ed. Note.— For other cases, see Conspiracy, Cent. Dig. §§ 86, 97 ; Dec. 
Dig. <e=»43(10).] 

& Cbiminai. Law <e=s>1032(5) — Objections fob Purpose of Review— Indict- 
ment. 

An indictment charged defendants with conspiring to defraud the Unit- 
ed States of duties on coal Imported into the United States by making 
and causing to be made false weights and false returns of weights of 
cargoes and Importations of coal, and made like charges as to coal dis- 
charged Into vessels entitled to claim a drawback. It further charged 
that defendants so manipulated the scales and weights and method of 
weighing thereon that they recorded the weights of coal desired by de- 
fendants, and not the true weight of the coal, and that they caused all 
coal weighed on scales upon whlcn the coal handled by their company 
was weighed to be Incorrectly measured and weighed, to the end and foi 
the purpose that they, under tlie name and guise of such company, should 

^=»For other cases see same topic ft KEY-NUMBER ir all Key-Numbered Digests ft Indexes 
* Rehearing denied May 22. 1916. 
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receive the profit and gain from such Inaccurate and fraudulent weight 
Held that, where no objection was made to the indictment before trial, 
or interposed to the introduction of testimony, and no request was made 
to limit the scope of the charge in the instructions of the court, and de- 
fendants were not misled to their prejudice, the indictment, though gen- 
eral in terms and lacking in particulars, was sufficient. 

[Ed. Note.— For other cases, see Criminal Law, Gent. Dig. f 2627 ; Dec. 
Dig. <3=>1032(5).] 

4. Criminal Law ^=»919(5) — ^Argument of Counsel — Time fob Objections. 

An objection to argument of prosecuting counsel, first called to the at- 
tention of the court by a motion for a new trial, came too late. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2199; Dea 
Dig. <g=3919(5).] 

5. Criminal Law ^=»1156(1)— Appeal— Review—Denial of New Tbiai.. 

wrhile it would seem that an appellate court will review an order deny- 
ing a new trial at least to the extent of determining whether the court 
below refused to receive and consider proper testimony, where the court 
considered all afildavitB presented in support of such a motion, and after 
a fuU hearing denied the motion in the exercise of the discretion vested 
in it by law, and the circumstances did not plainly require an appellate 
court to review and reverse the order, it would not be disturbed. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. § 3067; Dec 
Dig. <S=»1156(1).] 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling^ 
Judge. 

James B. Smith and others were convicted of an offense, and they 
bring error. Affirmed. 

McCutchen, Olney & Willard, Morrison, Dunne & Brobeck, A. P. 
Black, Stanley Moore and Samuel Knight, all of San Francisco, Cal., 
for plaintiffs in error. 

Matt I. Sullivan and Theo. J. Roche, Sp. Asst Attys. Gen., both 
of San Francisco, Cal., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. The indictment in this case was re- 
turned under section 37 of the federal Penal Code of 1909. Act March 
4, 1909, c. 321, 35 Stat. 1096 (Comp. St. 1913, § 10201). The charg- 
ing part of the indictment, omitting mere formal parts and the overt 
acts, reads as follows : 

**That the said defendants, and said divers other persons whose names are 
to said grand Jurors unknown, did plan, confederate, conspire, and agree, un- 
der the guise and name of the said corporation, to wit, Western Fuel Com- 
pany, to defraud the United States out of a large part of the import duties 
on coal imported and brought into the United States by said Western Fuel 
Company by itself and through other persons, firms, and corporations from 
divers foreign countries, ports, and places for said Western Fuel Company, 
and to defraud the United States out of a large portion of the duties due to 
the United States on divers shiploads and cargoes of coal so imported by 
said Western Fuel Company and other persons, firms, and corporations, as 
aforesaid, and coming into the port of San Francisco, by making, and causing 
to be made, false weights and false and fraudulent returns of weights of such 

^ gr^ Fnr other caaea tee same topic & KBY-NUMBER in all Key-Numbered Digests & Indexes 
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<»rgoe8 and importations of coal, and by further fraudulently weighing and 
causing to be weighed, by themselves and by the Pad/lc Mail Steamship Com- 
pany, a corporation, and by other persons and corporations whose names are 
to the grand Jurors aforesaid unknown, and for that reason not herein stated, 
and reported to the United States, the weights of all such importations of 
coal loaded from the bunkers and barges of said Western Fuel Ck>mpany for 
fuel on board vessels propelled by steam, and engaged in trade with foreign 
countries and in trade between the Atlantic and Pacific ports of the United 
States, and which ships or vessels were registered under the laws of the 
United States; and, further, to defraud the United States by making, and 
causing to be made, false returns, weights, and entries of coal shipped and 
loaded aboard the transports of the United States Army Service, and other 
government ships purchasing coal at San Francisco Harbor ; and to that end, 
and for the purpose of carrying out avLdb, conspiracy, combination, and agree- 
ment, to maintain on the docks, wharves, and barges owned, operated, con- 
trolled, and occupied by said Western Fuel Ck>mpany and by the said defend- 
ants at the port of San Francisco, in the state and Northern District of Cal- 
ifornia, scales and weights which were to be, and were, fraudulently ma- 
nipulated by the defendants, to the end that said scales should record the 
weiights of said coal desired by the defendants, and not the true weights of 
the coal placed thereon, and the said defendants did so maniimlate said scales 
and weights and the method of weighing thereon, so that said scales and 
weights did record the weights of coal desired by said defendants, and not 
the true weight of the coal so placed thereon, and to further cause fraudulent 
affidavits and statements to be made by the defendants and by each of them, 
to the olhcers of the government of the United States, and to other persons 
and corporations whose names are to the grand Jurors aforesaid unknown, 
and for that reason not herein stated, and to the Pacific Mail Steamship Com- 
pany, a corporation, organized and existing under and by virtue of the laws 
of the state of New York and engaged in the shipping and transportation of 
freight and passengers, with offices located in the dty and county of San 
Prandsco, and which operated, and still operates, American registered vessels 
engaged in foreign trade and buying coal from said Western Fuel Company for 
the purpose and to the end that said Pacific Mail Steamship should daim from 
the United States a greater rebate on the drawback of coal duties permitted 
where coal is loaded upon American registered vessels engaged in foreign trade 
than the true weight of said coal would permit said Pacific Mail Steamship 
<:k)mpany to claim or was due the said Pacific Mail Steamship Company ; and, 
further, to cause all coal weighed in, on or about the scales upon which the 
coal handled by said Western Fuel Company was weighed, to be incorrectly 
measured and weighed, to the end and for the purpose that the defendants, 
acting under the name and guise of said Western Fuel Company aforesaid, 
should receive the profit and gain to be made by such incorrect and fraudulent 
weight" 

Eight defendants were originally named in the indictment. The de- 
fendant John L. Hov^^ard died during the trial ; the defendants Sid- 
ney V. Smith, Robert Bruce, and Joseph L. Schmitt were acquitted 
by direction of the court ; the defendant Edward J. Smith was found 
not guilty by the jury, and a verdict of guilty was returned against the 
three remaining defendants, James B. Smith, F. C. Mills, and E. H. 
Mayer. To reverse the judgment entered on this verdict the present 
writ of error was sued out. 

The Western Fuel Company was incorporated during the latter 
part of the year 19Q2, and ever since its incorporation has been ex- 
tensively engaged in the business of mining, importing, buying, and 
selling fuel coals. The company owns and operates mines at Nainamo 
and Northfield, British Columbia, but its principal place of business 
has been San Francisco, Cal. The plaintiff in error Smith was vice 
president and general manager of the company^ and exercised a gen- 
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eral supervision over all the business and properties of the company, 
except the mines and mining operations in British Columbia. The 
plaintiff in error Mills was superintendent of the docks at San Fran- 
cisco, and had general supervision over the bunkers and barges, the 
loading and unloading of coal, and over the employes engaged in that 
work. The plaintiff in error Mayer was check clerk. His general 
duties were to take the weights of the coal discharged from the ves- 
sels, in connection with the government weigher, and to superintend 
its distribution to the different bunkers, wharves, and yards. 

[1] The testimony covers the principal activities of the Western 
Fuel Company between April 1, 1906, and December 31, 1912. Be- 
tween these dates, inclusive of foreign coal on hand April 1, 1906, 
the company imported into the United States 2,159,551 tons of coal, 
as shown by the invoice weights, or 2,138,831 tons as shown by the 
outturn or ascertained weights upon which duty was paid to the gov- 
ernment. About 70 per cent, of the coal thus imported came from 
British Columbia, 25 per cent, from Australia, and the remaining 5 
per cent, from Japan. In the case of a majority of these importations 
the ascertained weight was less than the invoice weight. The total 
of these shortages amounted to 26,044 tons. In other instances, how- 
ever, the ascertained weight exceeded the invoice weight. The total 
of these overages was 5,324 tons, leaving a net shortage of 20,720 
tons, or approximately 1 per cent. In other words, on the total im- 
portations between April 1, 1906, and December 31, 1912, the in- 
voice weights were 20,720 tons in excess of the ascertained weight upon 
which the duty was computed and paid. Between the same dates sales 
of foreign coal made from these importations, including a small quan- 
tity of coal destroyed by fire, and the coal on hand December 31, 
1912, amounted to 2,200,827 tons, or 61,996 tons in excess of the 
ascertained weight. Between the same dates a total of 563,759 tons 
ascertained weight was laden on barges from vessels or bunkers for 
delivery to other vessels for fuel purposes. The total tonnage dis- 
charged from these barges was 596,982 tons, or a net overage of 
33,223 tons. Of this overage 22,436 tons was discharged on vessels 
propelled by steam, engaged in trade with foreign countries or in 
trade between Atlantic and Pacific ports of the United States and reg- 
istered under the laws of the United States, which were entitled to a 
drawback of the duties thus paid under the tariff acts of 1907 and 
1909. There may be slight errors in these latter computations, as 
some discrepancies were pointed out during the trial; but it was 
and is practically conceded that the tonnage discharged from these 
barges exceeded the ascertained weight of the coal laden upon them 
by approximately b per cent. 

A word now as to the manner in which coal is discharged from 
vessels and weighed by the government weigher, and as to the dis- 
charge of coal from barges onto other vessels and the mode of weigh- 
ing. The imported coal was discharged at different ports such as 
Oakland, San Diego, and San Francisco; but as th$ greater part 
of the coal was discharged at the Folsom Street docks in San Fran- 
cisco, and as the principal part of the testimony relates to operations 
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there, we will confine ourselves to a brief description of these docks. 
The Folsom Street docks are equipped with two sets of bunkers called 
inshore and offshore bunkers. The tracks upon which the coal cars 
operate are constructed above these bunkers. When the docks were 
taken over by the Western Fuel Company some years ago the tracks 
were planked over so that coal falling from the cars or escaping from 
the hoppers could not fall into the bunkers ; but this permanent plank- 
ing was removed by the Western Fuel Company and temporary plank- 
ing substituted in its place. This temporary planking could be moved 
and replaced by the employes of the company from time to time, but 
for what purpose does not appear. The coal passed from the hoppers 
into cars on these tracks and the cars when loaded were drawn onto 
the scales by electric power and weighed by a government weigher, 
the weights being taken by the weigher and also by a representative 
of the Western Fuel Company, usually the plaintiff in error Mayer. 
As soon as the cars were weighed, they were taken to the different 
bunkers, or to the yards, and unloaded as Mayer might direct. In 
the coaling of the vessels of the Pacific Mail Steamship Company and 
others the coal was laden on barges from the offshore bunkers and 
discharged from the barges into the ship's bunkers by means of 
buckets having a capacity of half a ton or upwards. The govern- 
ment weigher was supposed to weigh 1 bucket in 15, or a round of 
4 buckets in 60, and the remainder of the buckets were then averaged 
up with the buckets thus weighed for the purpose of ascertaining the 
entire quantity of coal discharged into the vessel. The weights taken 
by the government weigher were also taken by a representative of 
the Steamship Company, and upon these weights the drawback was 
paid to such vessels as were entitled to claim a drawback under the 
law. Up to this point there is Httle or no conflict in the testimony. 
It must not be understood, however, that the results obtained are any- 
thing more than approximate. The parties were dealing with a base 
commodity where strictly accurate weights were not taken or re- 
quired. The coal was wet down from time to time to lay the dust, 
or to prevent spontaneous combustion, and was at all times exposed 
to the elements. The difference between the invoice weights and the 
outturn weights indicates but little, in view of the fact that in many 
instances the coal was not actually weighed at the foreign port. In 
a majority of cases the weight was merely estimated by the ship's 
scale, or by the draught of the ship. How accurate this is we do not 
know, but evidently it is only an approximation. The fact that a num- 
ber of tons or a certain percentage was added to the weight thus 
ascertained does not remove the element of uncertainty. It also ap- 
pears that the import coal discharged from vessels was weighed on 
a rising beam. (Df course if the weights were accurately taken, the 
difference between a weight taken on a rising beam and a weight 
taken on an even beam would be slight ; but much would depend on 
the care and skill of the operator. On the other hand, in the dis- 
charge of coal from barges to vessels the shovelers on the barges had 
more time to fill the buckets weighed than those which were not 
weighed by reason of the delay incident to the weighing, and naturally 
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the former would weigh heavier than the latter. If there was nothing 
in the case beyond this, we would have no hesitation in declaring that 
the government failed to make a case for the jury, and it is upon this 
claim that the principal assignment of error is based. For whether 
the discrepancy in the weights was caused by the elements, by flood- 
ing the coal with water, by incompetence or negligence on the part of 
the government weighers, or through the adoption of a faulty system, 
the plaintiffs in error are not answerable criminally unless they took 
some part in bringing these things about. But the testimony did not 
stop here. There was direct and positive testimony tending to show 
that at the Folsom Street docks coal was shoveled into the bunkers 
from the tracks without being weighed; that coal was run from the 
chutes or hoppers into the bunkers without being weighed ; and that 
trainloads of coal were passed over the scales and dumped into the 
bunkers without being weighed — ^all under the express direction of 
the plaintiff in error Mayer. There was further testimony, tending 
to show that Mayer pressed his foot or leg against the scale rod from 
time to time, thus preventing the government weigher from taking 
accurate weights, and that he was cognizant of the existence of a bent 
link between two of the cars, which likewise caused inaccurate weights 
to be taken. There was also testimony tending to show that in dis- 
charging coal from the barges into the vessels of the Pacific Mail 
Steamship Company the buckets weighed were filled to overflowing, 
while the unweighed buckets were little more than two-thirds full. 
There was testimony tending to show that this practice was pursued 
continuously and iminterruptedly ; that instructions to that effect, were 
given on at least one occasion by the plaintiff in error Mills in rela- 
tion to another vessel ; that the books and records kept by Mills fre- 
quently showed a great disparity between the quantity of coal laden 
on the barges and the quantity of coal discharged therefrom; that 
reports showing these discrepancies were made daily to the plaintiff in 
error Smith and to the Western Fuel Company, and that each and 
every one of the plaintiffs in error were fully cognizant of these dis- 
crepancies, and it is not going too far to say that they were equally 
cognizant of the causes that produced them. 

[2] From the foregoing statement it must be apparent that there 
was competent testimony tending to show: First, that the United 
States was actually defrauded, to some extent at least, by reason of 
the fact that a portion of the imported coal never reached the scales, 
was never weighed, and that no duty was paid thereon ; and, second, 
that the United States was actually defrauded, to some extent at least, 
by reason of the fact that it paid drawbacks to steamers entitled to 
claim drawbacks for coal in excess of the quantity actually delivered 
to them. We think it equally manifest that there was sufficient testi- 
mony to warrant the jury in finding that these results were brought 
about by the wrongful concerted action of the plaintiffs in error and 
others, and that a conspiracy existed to that end. But it is claimed 
in this connection that no such frauds and no such conspiracy are 
charged in the indictment. It must be conceded that the charge is 
very general, and we cannot yield our assent to the claim on the part 
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of the government that an indictment in cases such as this need only 
charge in general terms a conspiracy to defraud the United States. 
Keck V. United States, 172 U. S. 434, 19 Sup. Ct. 254, 43 L. Ed. 505. 
[3] The indictment in this case, however, charges that the parties 
accused, planned, confederated, conspired, and agreed together to 
defraud the United States out of a large part of the import duties on 
coal imported and brought into the United States by the Western 
Fuel Company "by making and causing to be made false weights and 
false and fraudulent returns of weights of such cargoes and importa- 
tions of coal," and a like charge is made as to the coal discharged 
from barges into vessels entitled to claim a drawback. It is further 
charged that: 

"The said defendants did so manipulate said scales and weights and method 
of weighing thereon, so that said scales and weights did record the weights 
of coal desired by said defendants, and not the true weight of the coal so placed 
thereon. ♦ ♦ ♦ And, further, to cause all coal, weighed in, on, or about the 
scales upon which the coal handled by said Western Fuel Company was weigh- 
ed, to be incorrectly measured and weighed, to the end and for the purpose 
that the defendants, acting under the name and guise of said Western Fuel 
Company aforesaid, should receive the profit and gain to be made by such in- 
correct and fraudulent weight" 

No objection was made to the indictment before trial ; no objection 
was interposed to the introduction of testimony under the indictment, 
and no request was made to limit the scope of the charge in the in- 
structions of the court. In view of these facts, and of the further 
fact that the plaintiffs in error were not misled to their prejudice, we 
think the charge, though general in terms and entirely lacking in par- 
ticulars, was sufficient. 

[4] Certain rulings of the court, admitting and excluding testi- 
mony, are assigned as error ; but these rulings were all unimportant. 
We observe no error in them ; but, even if the rulings were errone- 
ous, the errors were not of a prejudicial kind. Another assignment is 
based on the argument of counsel to the jury. The language ob- 
jected to was first called to the attention of the court by the motion 
for a new trial. The objection came too late. 

"When the defendant's counsel in a criminal trial falls to at once call the 
attention of the court to remarks by the prosecuting officer which are sup- 
posed to be objectionable, and to request its interposition, and, in case of 
refusal, to note an exception, an assignment of error in regard to them Is un- 
tenable." Crumpton v. United States, 138 U. S. 361, 11 Sup. Ct. 355, 34 L. Ed. 
954. 

'*But here no objection was made and no complaint urged until upon motion 
for a new trial. Nothing is better settled than that the defendant who deems 
himself prejudiced by the language of counsel should promptly and publicly 
object and point out the language deemed improper, and then take exception 
if the trial Judge fail to condemn it. It is too late to predicate error upon 
the refusal of the trial Judge to grant a new trial on account of a complaint 
made only after verdict and upon a motion for a new trial." Lurton, J., in 
Chadwick v. United States, 141 Fed. 226, 246, 72 C. O. A. 343, 364. 

[5] The last error assigned is based on the ruling of the court de- 
nying a motion for a new trial. There is a seeming conflict of author* 
ity on the question as to how far, if at all, such a ruling may be re- 
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viewed on writ of error. Thus in Holder v. United States, ISO U. S. 
91, 14 Sup. Ct. 10, 37 L. Ed. 1010, the court said : 

"It has also been settled, by a long line of decisions ot this courts that the 
denial of a motion for a new trial cannot be assigned for error.'* 

In Wheeler v. United States, 159 U. S. 523, 16 Sup. Ct. 93, 40 L. 
Ed. 244, the court said : 

"Another contention Is that the court erred in overruling the motion for 
a new trial, but such action, as has been repeatedly held, Is not assignable 
as error." 

In Addington v. United States, 165 U. S. 185, 17 Sup. Ct. 288, 41 

L. Ed. 679, the court said : 

**The first 10 assignments of efror are based upon a bill of exceptions, set- 
ting out simply the grounds upon which the accused asked that a new trial be 
granted to him. It Is only necessary to say that the refusal of the court to 
grant a new trial cannot be assigned for error in this court" 

Similar language may be found in many other decisions, both of 
the Supreme Court and of the Circuit Courts of Appeals for the dif- 
ferent circuits. Yet in Mattox v. United States, 146 U. S. 140, 13 
Sup. Ct. 50, 36 L. Ed. 917, the Supreme Court reviewed an order re- 
fusing a new trial because the court below had excluded certain af- 
fidavits, and in passing upon the motion exercised no discretion in 
respect of the matter therein stated. The only distinction between 
that case and the other cases cited is thus pointed out by the Chief 
Justice : 

"The allowance or refusal of a new trial rests in the sound discretion of 
the court to which the application is addressed, and the result cannot be made 
the subject of review by writ of error. Henderson v. Moore, 5 Cranch, 11 [3 
L. Ed. 22] ; Newcomb v. Wood, 97 U. S. 581 [24 L. Ed. 1085] ; but in tlie case 
at bar the District Court excluded the affidavits, and in passing upon the mo- 
tion did not exercise any discretion in respect of the matter stated therein," 

In McDonald v. Pless, 238 U. S. 264, 35 Sup. Ct. 783, 59 L. Ed, 
1300, the court again reviewed an order denying a motion for a new 
trial. In fact that was the only question before the court. The lower 
court had refused to receive affidavits of jurors tending to show that 
their verdict was reached by lot, and its action in so doing was affirm- 
ed by the Supreme Court. It seems to be established, therefore, that 
an appellate court will review such an order, at least to the extent of 
determining whether tlie court below refused to receive and consider 
proper testimony. In the case of United States v. Holt, 218 U. S. 
245, 251, 31 Sup. Ct 2, 5 [54 L. Ed. 1021, 20 Ann. Cas. 1138], the 
court said: 

"We are dealing with a motion for a new trial, the denial of which cannot 
be treated as more than matter of discretion or as ground for reversal, except 
in very plain circumstances indeed. Mattox v. United States, 146 U. S. 140 
[13 Sup. Ct, 50, 36 Ia Ed. 917]. See Holmgren v. United States, 217 U. S. 509 
130 Sup. Ct. 588, 54 L. Ed. 8G1, 19 Ann, Cas. 778]. It would be hard to say 
that this case presented a sulticient exception to the general rule.** 

Perhaps the true distinction is stated by the court in Felton v. Spiro, 
78 Fed. 576, 581, 24 C. C. A. 321, 327, vvliere the court, speaking- 
through Taf t, J., said : 
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"A motioD for a new trial is, of coarse, addressed to the discretion of the 
court, and, if the court exercises its discretion, and either grants or denies 
the motion, its action is not the subject of review. This is so well settled 
that it is unnecessary to cite authorities upon the point. But the motion for a 
new trial is a remedy accorded to a party litigant for the correction by the 
trial court of injustice done by the verdict of a jury. It is one of the most 
important rights which a party to a Jury trial has. It is a right to invoke 
the discretion of the court to decide whether the Injustice of the verdict 
is such that he ought to have an opportunity to take the case before another 
jury. If, now, in exercising this discretion, it is the duty of the court to con- 
sider whether the verdict was against the great weight of the evidence, and 
he refuses to consider the evidence in this light on the ground that he has 
no power or discretion to do so, it is clear to us that he is depriving the party 
making the motion of a substantial right, and that this may be corrected by 
writ of error. In Mattox v. United States, 146 U. S. 140 [13 Sup. Ct. 50, 36 
L. Ed. 017], it was held that, where the trial court excluded affidavits offered 
in support of a motion for a new trial, and in passing upon the motion exer- 
cised no discretion in respect of the matters stated in the affidavits, the ques- 
tion of the admissibility of the affidavits was preserved for the consideration 
of the Supreme Court on writ of error, notwithstanding the general rule that 
the allowance or refusal of a new trial rests in the sound discretion of the 
trial court. This furnishes direct support for the view that the refusal of the 
trial court to consider at all as a ground for new trial that the verdict was 
contrary to the evidence may be assigned for error here.'* 

The motion for a new trial in this case was based largely on the 
ground that certain of the jurors had read numerous articles published 
in two of the San Francisco daily papers during the trial, commenting 
on the case, and an article in an Oakland paper, commenting on a some- 
what similar case in another jurisdiction. Any attempt on our part to 
give even the substance of these publications, covering a period of al- 
most two months, would unduly extend this opinion. Suffice it to say 
that the court below considered all affidavits presented in support of 
the motion, and after a full hearing denied the motion in the exercise 
of the discretion vested in it by law. And, even assuming now that 
this court would review and reverse such an order, "in very plain cir- 
cumstances indeed," as intimated in the Holt Case, no such situation 
is presented. We find no error in the record and the judgment of the 
court below is therefore affirmed. 



EQUITABLE SURETY CO. v. BOARD OF COM'RS OF MUDDY BOTTOM 
SWAMP LAND DIST. NO. 1, TIPPAH COUNTY, MISS. 

(Circuit Court of Appeals, Fifth Oircnit. March 20, 1916.) 

No. 2780. 

L PBiNcrPAL AND Surety <©=s»117— Dischakgb op Sukett— Bkrach op Con- 
tract. 

Where a surety company signed a contractor's bond after receiving 8 
draft of the contract providing that advances should be made only a« 
work progressed, the owner, having made advances contrary to the con 
tract on which the bond was Issued, cannot recover against the surety 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. SS 283- 
285; Dec. Dig. <8=»n7.1 
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2. Pbingipal and Subxtt ^=»162(2)— Actions— Evidengb—^Jubt Question. 

In an action on a contractor's bond, evidence held to raise the questions 
for the jury whether surety relied on the contract In executing b<Hid, and 
whether plaintiff made advances contrary to the terms of the contract 

[EdL Note. — For other <*ases, see Principal and Surety, Gent. Dig. f 443 ; 
Dec. Dig. «=5>162(2).} 

3. PEINCIPAIi AND SURETT ^=»39— DiSCHABGE OF SURETY— MlSBEPBESENTA- 

TIONS. 

A surety on a contractor's bond will be discharged where, through collu- 
sion between the contractor and plaintiff, the contract recited a greater 
consideration than was actually to be paid, which false redtal enhanced 
the risk. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. IS 
82-^85; Dec Dig. €=»39.] 

4. Pbingipal and Subett ^=>162(2) — ^Actions— Bvidencb-iJubt Question. 

In an action on a contractor's additional bond, the question whether 
there was an Increased hazard as to which the surety company was not 
Informed, but of which plaintiff knew, It having been caused by Its un- 
authorized advances to the contractor, held under the evidence for the 
Jury. 

[Ed. Note. — ^For other cases, see Principal and Surety, Cent Dig. f 443 ; 
Dec Dig. €=»162(2).] 

Walker, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
District of Mississippi ; Henry C. Niles, Judge. 

Action by the Board of Commissioners of Muddy Bottom Swamp 
Land District No. 1 of Tippah County, Mississippi, against the Equi- 
table Surety Company and another. There was judgment for plain- 
tiff, and defendant named brings error. Reversed and remanded. 

C. L. Sivley, of Memphis, Tenn., for plaintiff in error. 
Lester G. Fant, of Holly Springs, Miss., and Thomas E. Pegram, of 
Ripley, Miss., for defendant in error. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge. This case comes before this court for 
review of the judgment of the District Court of the Northern Dis- 
trict of Mississippi, in a suit by the board of commissioners of Muddy 
Bottom Swamp Land District No. 1 of Tippah County, Miss., against 
the Delta Drainage Company and the Equitable Surety Company. 
The suit in the District Court, which had been removed from the state 
court, was to recover on the bond executed by the Delta Drainage 
Company, with the Equitable Surety Company as surety, for the faith- 
ful performance by the Delta Drainage Company of a contract made 
by it with the commissioners of the Muddy Bottom Swamp Land Dis- 
trict No. 1, for the digging of a canal through the district for which 
the commissioners were acting. Two bonds were given, and both are 
in suit; one for $5,000, executed on the 15th day of January, 1912, 
and the second for $2,500, executed on the 20th day of May, 1912. 
There was a trial of the case and a verdict and judgment for the 
plaintiff for $7,361.71. It is for errors alleged to have been committed 

^s»For othtr cases see same toplQ A KSY-NUMBER in all Key-Numbered Digests ft Indexes 
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in this trial that the case is brought here by the Equitable Surety Com- 
pany. 

The contract between the Delta Drainage Company and the com- 
missioners is as follows : 

''Whereas, Mnddy Bottom Swamp liand IMstrict No. 1, Tippah Ck>nnty, Mis- 
sissippi, ttirongh its duly authorized commissioners, W. K McBrlde, Chairman, 
W. £. Pegram and W. T. Brumley, is desirous of having a canal cut in and 
for the said district, to be laid out by a dvll engineer, approximately as 
shown by the map of said district, now on file, in the office of the <derk of 
the board of supervisors of the said county ; and whereas, for the said pur- 
pose, the said board of supervisors of the said county has duly issued bonds, 
at the instance of the said district. In the sum of 125,000.00 (twaity-flve thou- 
sand dollars), which bonds have been duly sold and the proceeds thereof now 
In the hands of the said commissioners ; and whereas, the said commissioners. 
In session, in said county, on the 10th day of February, 1912, regularly re- 
warded the Delta Drainage Company of Memphis, Tennessee, a firm composed 
of John W. Buford, owning one-half, Charles B. Bright, owning one-fourth, 
and James M. Bridge, owning one-fourth, the contract of cutting the said 
canal ; and whereas, It is proper for the protection of the parties to this con- 
tract, and Interested in the said work, that contract Is drawn entered into be- 
tween them: Hierefore, it is hereby agreed and solemnly bargained between 
the said Muddy Bottom Swamp Land District, by its said commissioners, here- 
inafter called the first party, and the Delta Drainage Company, hereinafter 
called the second party: 

••First The first party may audit all bills for labor, material, expense, 
freight, rent on machinery, salary and yardage, seeing that no blUs are al- 
lowed, except in instances where said salary, labor, materials, expenses, rents 
on machinery, etc, on requisition from the said company, are actually for the 
use and proper benefit of the said proposed canal, however, the said commis- 
sioners may, at any time decline to honor any requisition, if in their judgment, 
a proper amount of work on the said canal has not been done and completed 
to warrant the issuance thereof. And in no event. Is the aggregate of said 
bills to exceed the sum of $19,500.00, which is the price agreed upon to be paid 
for the service and work to be done by the second party, as hereinafter set 
out; said payments shall not be oftener than once a week. 

"Second. That the first party is to secxu-e and maintain for the second party 
a right of way of the width of fifty feet, the same being twenty-five feet from 
the center of the canal from each direction, during the time that the said work 
of the digging and clearing out of the said canal is progressing ; all expense 
incident to the carrying out of this feature of the contract is to be borne by 
the first party. 

"Third. The second party agrees to so clear the said right of way, as may 
be necessary to cut the said canal ; the timber so cut in the clearing thereof 
is to belong to' the second party, that is, so much of it as Is needful for them 
in the carrying out the work of said canal as fuel, timbers, eta 

"Fourth. Said second party sliall cut and remove, in addition to the clearing 
of the said right of way, to the right and to the left of said canal, the sum 
of one hundred and eighty-three thousand cubic yards of dirt In and from the 
said canal, as is shown by the aforesaid map, at and for the sum of $19,500.00. 
This canal is to be of the size and dimensions as to be determined by th<& civil 
engineer, who will hereafter specify grades, sections, etc. If it is found that 
the said dvil engineer determines that there are more than one hundred and 
eighty-three thousand yards of earth to be removed from the said canal, or the 
commissioners decide that they want the canal larger so as to require more 
than the said one hundred and eighty-three thousand yards removed, it is 
agreed that the party of the second part is to have in addition to the $19,500.00 
the sum of 9% cents per cubic yard, according to the general terms of the 
contract. 

"Fifth. The second party shall pay and be chargeable with all bills for la- 
bor, salaries, madiinery, machinery rent, freight, expenses, estimated yardage 
and all other cost of clearing the right of way and cutting said canal of one 
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hundred and eighty-three thousand cubic yards of dirt, except as a part here- 
tofore set out as chargeable to first party. 

"It is further solemnly agreed and bargained between the parties hereto 
that the remaining portion, if any so remains, of the said $10,500.00, after pay- 
inig out the bills heretofore described, be paid to the Delta Drainage Company, 
upon the completion of the one hundred and eighty-three thousand cubic yards 
and the accei^nce of the said work by the said commissioners. 

"It is further agreed and understood that all reasonable diligence and activ- 
ity must be exerted by the second party to accomplish the proper completion 
of this work, but the second party is to have proper and fair time to do same. 

"And that the second party is to begin the work of digging the said canal 
at the lower, or northern, end of the same, on deposit of the said $19,500.00, 
as hereinbefore mentioned. The second party will furnish, as a part of this 
contract, a contractor's bond in the sum of $5,000.00 for the faithful perform- 
ance of this contract. 

"It is expressly understood that notliing In this contract shall be so con- 
strued as to require the contractors to change the size of the canal, where 
once cut according to engineer's specifications." 

It will be seen from this contract that the commissioners were to 
audit all "bills for labor, material, expense, freight, rent on mgichinery, 
salary, and yardage, seeing that no bills were allowed except in in- 
stances where said salary, labor, materials, expenses, rents on ma- 
chinery, etc., on requisition from the said company, are actually for 
the use and proper benefit of the said proposed canal, however the said 
commissioners may, at any time, decline to honor any requisition, if 
in their judgment, a proper amount of work on the said canal has not 
been done and completed to warrant the issuance thereof." It was 
evidently contemplated that payments should be made by the commis- 
sioners to the drainage company as the work progressed. The amount 
to be received by the drainage company is also stated to be $19,500 if 
the work then contemplated only was done and no new work ordered. 
If there was any new work ordered, the drainage company was to re- 
ceive 914 cents per cubic yard for all earth removed in addition to that 
provided for in the contract and for which the $19,500 was to be in 
full payment. 

Two of the defendant's pleas interposed in this case are as follows : 

"Special Plea No. 1. 
"For a further plea In this behalf, the said Equitable Surety Company avers, 
and will show on the trial of this cause that the ;^,500 alleged to have been 
advanced to the Delta Drainage Company, by plaintiff for the purpose of pur- 
(•haslng a dredge boat, if advanced at all, was done without authority of law, 
and contrary to the statute of the sttite of Mississippi, and the law under 
which the plaintiff so operated, and was not provided for or contemplated by 
the terms of the contract, which plaintiff had with the Delta Drainage Com- 
pany, and was not within the contemplation of the contract that the Equitable 
Surety Company here is sued upon and incurred no obligation upon it as sure- 
ty for the Delta Drainage Company, and was ultra vires, and unlawful, and 
for which the defendant Equitable Surety Company is in no way liable under 
the law, or its contracts as surety, and this it Is ready to verify. 

"Special Plea No. 2. 

"B'or further plea in this behalf, the said Equitable Surety Company, de- 
fendant, will show that $1,500 or more of the alleged cash advanced was never 
in fact advanced to the Delta Drainage Com'pany, by plaintiff, but the item 
came about in this way: The bonds of said district which aggregated about 
iF24,000 were unlawfully and in violation of a positive statute of the state oif 
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Mississippi, tmder which said district was organized, sold for at least $1,600 
below par, and, In order to evade said statute requiring that said bonds shall 
not be sold for less than par, the said plaintiff unlawfully and fraudulently 
charged the Delta Drainage Company with the said difference between the par 
value of the bonds and the actual amount for which they were sold, and that 
the said attempted transaction in so far as it affects the Equitable Surety 
Company is unlawful, fraudulent, and void, and this the said Equitable Sure- 
ty Company is ready to verify." 

The questions made by these pleas were, we think, two of the most 
important ones raised on the trial of the case As to the payment by 
the commissioners to the drainage company of $4,500 before the work 
was commenced, for the purpose of buying a dredging machine, it ap- 
pears that this payment was made on February 27, 1912, apparently 
before any work at all had been done by the dredging company in con- 
structing the canal Plea- No. 2, and the question which runs all 
through the case, is that the drainage company was t© receive only 
$18,000 for the work to be done by it in digging the canal ; whereas, 
it was represented to the Equitable Surety Company that they were to 
receive $19,500, and that they became surety with this understanding. 

On the trial of the case, at the close of all the evidence, the defend- 
ants requested the court to give peremptory instructions to the jury 
in favor of tjie defendants, which motion was overruled by the court. 

After argument by counsel, the court charged the jury. The charge 
seems to have been to read to the jury the plaintiff's declaration, and 
then to say to them, after stating the defendant's plea of "not guilty" : 

"The burden of proof rests on plaintiffs to satisf^r yonr minds by a pre- 
ponderance of the evidence of the troth of every material allegation in this 
declaration. If the plaintiffs have so satisfied your minds, it will be your 
duty to return a verdict for the plaintiff for the amount, I think it is $7,360 
odd doUars. You can make the calculations yourselves. 

"It is claimed on part of the defendants that one of the reasons for not com- 
plying with the contract was that the commissioners so acted as to demoralize 
and injure the employment of their hands, and but for that they would have 
been able to complete the contract. As request for instructions along that 
line has been made, I give you the instruction : *If you should find from the 
proof that the commissioners, the plaintiff in this case, interfered with the 
laborers of the Delta Drainage Company, and so disorganized the labor that 
the manager, C. B. Bright, could not proceed lo carry out his contract, and 
then offered him a consideration to give up and surrender the contract, and 
that on this account and at the suggestion and ijistance of said plaintiff, com- 
missioners, the said defendant. Delta Drainage Coni];)any, did surrender said 
contract and turn the work over to said conunissioners, you should find for 
the defendant.' " 

The court then proceeded: 

•*I also grant this instruction: 'The court instructs -the jury if they find 
from the evidence that commissioners, members of the Muddy Bottom Drain- 
age District No. 1, interfered with the hands or employes and prevented them 
from work by disorganizing the labor so that the prosecution of the work of 
digging the ditch contemplated by the contract introduced in this cause, and 
you are satisfied from the proof that said contract was caused to be breached 
by the acts and conduct of the plaintifte in this cause, then you should find for 
the defendant, Delta Drainage Company.' That is, if these parties interfered 
with them In such way, and the proof satisfied your mind, then they are 
not entitled to recover. That is a question of fact for you to determine. You 
take this case and consider the contract, which will be before you. You take 
this declaration that Ls here and refresh your recoUection as best you can 
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with reference to the testimony of the whole case. You welj^ and consider 
every fact and every circumstance In evidenoe before you and return your 
verdict here Into court." 

Before the jury left the box, the Equitable Surety Company pre- 
sented in writing to the court a number of special requests, which were 
each and every one refused by the court, and to which action of the 
court in refusing to give the special requests so asked, and before the 
jury retired to consider their verdict, the defendant the Equitable 
Surety Company then and there excepted to the action of the court. 

The first of said requests was that the jury be instructed to find for 
the Equitable Surety Company. The second and third requests were 
as follows : 

"(2) I charge you, gentlemen of the Jury, on behalf of the Equitable Surety 
Company, that If you believe from the evidence in this case that, at the time 
6t the application for the ^,000 bond, there was submitted along with It to 
the Equitable Surety C!ompany a draft of the contract, which was afterwards 
executed by the Muddy Bottom Swamp Land District No. 1 the Delta Drain- 
age Company, and according to the terms of the contract the drainage com- 
pany was to receive $19,500, when, in truth, the total amount to be paid was 
$18,000, and this fact was not known to the Equitable Surety Company at the 
time of the execution of the bond sued on, and that the Delta Drainage Com- 
pany was to be charged on said contract with $1,500 representing the differ- 
ence paid for the bonds sold and their par value then, this was a fraud upon 
the Equitable Surety Company and vitiated the contract sued upon, so far as 
the Equitable Surety Company is concerned, and you must find for the de- 
fendant the Equitable Surety Company. 

"(3) I charge you, gentlemen of the jury, that if you believe from the evi- 
dence In this case that the commissioners of the Muddy Bottom Swamp Land 
District No. 1 advanced to the Delta Drainage Company $4,500 as a part of 
the contract price for completing its work before that amount of work had 
been actually done and completed, and for the purpose of enabling the Delta 
Drainage Company to purchase a dredge machine; with which to dig the ditch, 
without the consent of the Equitable Surety Company first had and obtained, 
then such action on l>^alf of the drainage commissioners was without au- 
thority of law and in violation of the contract made with the Delta Drainage 
Company, and releases the Equitable Surety Company from further liability 
on its bond, and it is your duty to find a verdict for the Equitable Surety 
Company." 

The fifth request to charge made by the Equitable Surety Company 
was along the same line as the third request, but stated the matter in 
a different way, as will be seen by the request, which is as follows : 

"(5) I further charge you, gentlemen of the jury, that if you believe from 
the evidence in this case that the commissioners of the Muddy Bottom Swamp 
Land District No. 1 advanced the Delta Drainage Company $7,361.71, or any 
other amount, as a part of the contract price for work done under the con- 
tract with the Delta Drainage Company before a sufficient amount of said 
work had been done and completed to warrant and Justify the payment of 
the said $7^61.71, or any part of the same, then the Equitable Surety Com- 
pany is released from all Uabllity under its bond, and the Jury must find 
for the Equitable Surety Company.*' 

The seventh request to charge was to submit to the jury the ques- 
tion of the liability of the surety company on the second bond for $2,- 
500. This charge is as follows : 

**{7) I further charge you, gentlemen of the Jury, that if you believe from 
the evidence in this case that the facts set forth in the application for the 
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$2,500 bcmd, and filed with the Equitable Surety Company, were snggested by 
Commissioner W. L. McBride, and further that this bond for $2,500 was in- 
tended to coyer money which had already been advanced, and not for the pur- ' 
pose Off carrying out the faithful performance of the contract made, by the 
Delta Drainage Company with the said commissioners* and that the Equitable 
Surety Company had no notice of such purpose and was not informed as to 
the facts, then such action amounted to a fraud upon the Equitable Surety 
Company, and it is the duty of the jury to find in favor of the Equitable 
Surety Company on the $2,600 bond." 

There are three questions thus presented upon which the surety com- 
pany requested instructions -from the court to the jury. The first we 
wish to m'ention, although not considering them in the same order 
in which the requests were made, relates to the advancement by the 
commissioners to the drainage company of $4,500 at the time that it 
was advanced, and whether or not this was in accordance with the 
contract. 

[1, 2] The contention for the surety company is that the terms of 
the contract between the commissioners and the drainage company was 
that payments should be made to the drainage company as the work 
progressed, and that the contract gave them authority to decline to 
honor any requisitions which were not made in this way; that is, to 
pay for work as it was done. This construction of the contract is our 
construction, that is, that the commissioners were only to pay for 
work as it was done and not otherwise, and the surety company had 
a right to rely upon this as an important provision of the contract 
If the commissioners departed from the terms of the contract, and paid 
to the drainage company money in advance of the time that it could 
be required or reasonably expected under the terms of the contract, 
the surety company, it seems to us, was entitled to the third charge 
above referred to and unquestionably to the fifth charge, which left 
to the jury the question of whether a sufficient amoimt of work had 
been done under the contract to justify the payment. 

There was evidence tending to show, without stating it more strong- 
ly, that the representative of the surety company was furnished with 
a draft of the proposed contract between the commissioners and the 
drainage company before the surety company executed the first bond 
for $5,000. The testimony in the case shows that tiiis draft of the 
contract furnished to the surety company's representative who issued 
the surety bond was substantially the contract afterwards entered into, 
and that, while there were a few minor changes, there was no impor- 
tant difference between the draft furnished to the representative of 
the surety company and that finally executed between the parties. 
C. B. Bright, one of the members of the Delta Drainage Company firm, 
in his testimony, said this: 

"Q. VHio did you meet in connection with it before you made the contract? 
A. Mr. W. L. McBride, W. B. Pegram, and W. Y. Brumley, commissioners 
of the Swamp Land District. 

"Q. Is this the same contract exhibited here? A. Yes, sir; I saw it at the 
time I signed it 

"Q. Have you seen it here? A. Yes, sir — I have not examined it. 

"Q. Before going into that, what was necessary for you and your partner 
to do with reference to giving bond» etc, before you finally entered into that 
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contract? A. It was necessary to make application to the bonding company 
for a bond and also submit a draft of the proposed contract. 

"Q. And did you do that? A. We did. • ♦ ♦ 

"Q. After you had submitted the contract, or rather the skeleton of It, was 
it all finished at this time? Was the contract finished at this time? A. Yes, 
sir; it was finished. 

"Q. When? A. On February 10, 1912, J believe it was. 

"Q. And did you execute the bond at that time? A. The bond was executed 
previously to that, in January some time, two or three weeks previous to that 
time. 

*'Q. You mean signed up? A. Yes, sir; it was signed before that date. I 
don*t Just know what date it was, but just before that. 

*'Q. You mean the bond of the Equitable Surety Company? A. Yes, sir. 

"Q. When did you deliver the bond to the commissioners? A. I believe I 
took the bond with me to lUpley and delivered it to Mr. McBride on that 
trip as well as I remember. 

**Q. Did the surety company have a skeleton of the contract before they 
made that bond? A. It is my impression they did. 

**Q. Do you know whether they did or not? A. Mr. Pegram sent a draft 
at it to them — I mean the attorney, and the contract which we signed was 
practically the same thing ; there were some small changes, I think. 

"Q. You say they had a skeleton contract? A. Yes, sir ; it was made out 
prior to that time, for I remember I submitted the draft of it to the agent, J. 
J. Morrison, of the bonding company, at the time I made application for the 
bond. 

**Q. You say you submitted a draft of what the contract would be, the pro- 
posed contract? A. Yes, sir." 

While the testimony of Pegram was not entirely in accord with 
that of Bright, there was certainly enough in Bright*s testimony to 
have justified the court in submitting the matter to the jury as re- 
quested in the special request for instructions which has been referred 
to, relative to the manner in which pa)mients were to be made by the 
commissioners to the drainage company. 

[3] Coming to the request with reference to what is claimed to be a 
misrepresentation as to the contract price, we deem this one of the 
most material matters as to which a request was made. To represent 
to the surety company that they were to receive $19,S(X), when, as a 
matter of fact, they were to receive only $18,000, if the representa- 
tion was made at the instance or witli the knowledge of the drainage 
commissioners, would certainly be such a serious misrepresentation as 
would have authorized the court to submit to the jury the question as 
to whether that increased the hazard and risk of the surety company 
to the extent that it relieved it from liability on the bond. The ap- 
plication for the bond undoubtedly stated $19,500 as the contract price, 
and the contract between the commissioners and the drainage company 
stated $19,500 to be the contract price, and the evidence that this con- 
tract, or a draft of it, was shown to the surety company, is as has been 
stated. We think the surety company was clearly entitled to the 
charge requested on this subject. 

[4] The next question in the case is the liability of the Equitable 
Surety Company on the $2,500 bond, and that question is based on 
the fact that in the application for the bond it was represented to the 
surety company, quoting from the application, that it was for "addi- 
tional excavating on drainage canal," when as a matter of fact the 
whole testimony in the case shows that this bond was required of the 
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drainage company to secure the commissioners against money which 
they had advanced. In his testimony C. B. Bright says that the above 
language, to the effect that the new bond was to cover additional work, 
was put in the application at the request of McBride, one of the com- 
missioners and one of the plaintiffs in this case. This is nowhere de- 
nied, so far as we can see, by McBride or any one else. McBride's 
testimony with reference to. this $2,500 bond is as follows : 

"Q. What was the occasion of the second bond that you required of the 
E}quitable Surety Co.? A. It was for equipment that the Delta Drainage 
Company had to have for the work on the ditch ; on the right of way of the 
canal. 

"Q. What did this equipment consist of? A. Dredge boat, engine, boiler ; all 
necessary equipment for the excavation of the canal. ♦ ♦ ♦ 

**Q. You had two contracts with this company? A. We had an additional 
bond, but one contract. r 

"Q. You made a second bond? A. They owed us more money than the bond 
came to, and we had paid this money out according to the contract. The 
machinery was being repaired, and we had to have more repairs, and we 
asked an additional bond of $2,500. 

*'Q. What time was it made? A. I suppose it was in May. * * * 

"Q. When you got this second bond of $2,500, your first bond was January 
15, 1912, there was nothing in your contract about the $1,500 these parties 
claimed you were charging them on the bond sale? A. No, sir; nothing in 
the contract. 

"Q. The last bond you required them to give? A. We required an addition- 
al bond. 

"Q. For additional work? A No additional work. 

"Q. What was it for? A. To better secure the commissioners. 

"Q. They had breached their contract up to that time? A. No, sir; but 
they had taken up as much or more money as the first bond, and we required 
an additional bond. 

"Q. The $5,000 bond didn't provide for advancing them money? A. We 
didn't advance any money except according to the contract. The additional 
bond was as the first one, to secure the commissioners. No additional work 
was to be done. ♦ ♦ ♦ 

"Q. So when you required this additional bond of $2,500 on May 20th, there 
had never been anything done on cutting the ditch? A. No, sir. Mr. Skinner 
was the first man who tried to run it, who tried to operate the machinery np 
to May 25th, about the time of the completion of the right of way. He tried 
to operate, but failed. 

"Q. He tried to operate but faUed? A. Yes, sir. ♦ ♦ • 

"Q. Then you required this second bond, not for the faithful performance 
of the contract, but to guarantee you against loss of money advanced before 
the work commenced? A. It was for the faithful performance of the contract 
the money that was advanced before the dirt was moved was according to 
the contract, and then we required an additional bond for $2,500 at this 
time — 

**Q. You said it was before the work was started — A. It was for the pur- 
pose of carrying out the contract. 

"Q. You advanced the money before the work was done? A. Before the 
dirt was moved." 

The authorities on the question of increased hazard to surety com- 
panies above that stipulated for in the contract as to which they guar- 
antee faithful performance, when caused by, or with the knowledge 
and consent of, the part}' insured, and also as to misrepresentations 
as to the character of the contract which is to be insured, are abundant. 
Mentioning just a few of these authorities, as to the former, see Shel- 
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ton V. American Surety Co. (C. C.) 127 Fed, 736, affirmed 131 Fed, 
210, 66 C. C. A. 94; Fidelity & Deposit Co. v. Agnew, 152 Fed. 955, 
82 C. C, A. 103; Prairie States Bank v. United States, 164 U. S. 227, 
17 Sup. Ct. 142, 41 L. Ed. 412. And, as to the latter, Brandt on Sure- 
tyship, § 447; 5 Cyc. p. 744. 

Other questions are made in this case which we think it is unneces- 
sary to discuss because of what we have already said. There is a 
question as to whether the surety company received notice, as it should 
have done, of the failure of the Delta Drainage Company to proceed 
properly with the work in carrying out the contract, and also as to the 
rights of the drainage commissioners to sue; but these need not be 
determined for the reason that the judgment of the District Court 
must be reversed and a new trial granted for the reasons we have al- 
ready given. ^ 

Reversed, with direction to the District Court to grant a new trial. 

WALKER, Circuit Judge, dissenting. 



LEHIGH VALLEY COAI. CO. ▼. WASHKO. 
(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

No. 138. 

1. Courts ^=»275 — ^United States Courts — ^Aixboations as to Jusisdicxion. 

On aUegatiODs that plaintiff was a citizen of the United States and a 
resident of New York City, and that defendant was a Pennsylvania corpora* 
tion, an action was properly brought in the southern district of New York. 

[Ed. Note.— For other cases, see Courts, Cent Dig. | 815; Dec Dig. <8=» 
275.] 

2. EviOBNCB ^=:»67(1) — ^Pbbstticftions — Continuance or Fact or Condition. 

Where the testimony showed that plaintiff was born In Austria, she 
would be considered an alien until the contrary was shown. 

[Ed. Note. — ^For other cases, see Evidence, Cent Dig. S 87; Dec. Dig. 
<8=>67(1).] 

3. AxncNs ^=»2 — ^Evidence of Alienage. 

Evidence that an alien was married in Pennsylvania, without showing 
whether the man she married was a citizen or an alien, did not show that 
she had lost her status as an alien. 

[Ed. Note. — For other cases, see AUens, Cent Dig. §S 2, 8; Dec. Dig. 

«=5>2.] 

4. Courts «=»270— United States Courts — ^District in Which Suit Must 

BE Brought. 

An alien can maintain a suit in the federal courts against a citizen 
only in the district of his residence, unless defendant waives his personal 
privilege to be sued only in such district 

[Ed. Note.~For other cases, see Courts, C^nt Dig. S 810; Dec. Dig. 
«=»270.] 
6. Courts «=»276— District in Which Suit Must be Brought — Waiver or 
Objections. 

A defendant, informed when an action is brought that plaintiff is an 
alien suing in the wrong district, may then elect to dismiss the case as 

^s»For oUier cum sm tame topio A KSY-NUMBBB In all Key-Numbered DigesU A Indexes 

Digitized by VjOOQIC 



LEHIGH VALLEY COAL CO. V. WASHKO 43 

being Improperly brou^t; or may waive the objection and proceed to 
trial ; bat, if not then advised that plaintlil is an alien, he waives nothing 
and makes no election by joining Issne on the merits and on the averments 
as to citizenship, and going to trial, and may raise such point at the trial, 
when plaintiff's alienage is first disclosed. 
[Ed. Nota—For other cases^ see Courts, Cent. Dig. S 815; Dec. Dig. 

ft. CouBTS «=»277 — ^United States Cotjbts — Distbict in Which Surr Must, 

BE BBOUGHT — IteTERMlNATIOW OF QUESTIONS. 

Where, in an action brought by an alien in the wrong district, facts 
appear indicating that plaintiff has brought the action in the wrong dis- 
trict, the court may suspend the trial to enable plaintiff to produce wit- 
nesses on the issue as to whether defendant, when it appeared, joined is- 
sue, or went to trial, had knowledge or information that the action was 
being prosecuted in the wrong district 

[Ed. Note. — For other cases, see Courts, Cent Dig, { 818 ; Dec. Dig. «=» 
277.] 

7. CouBTS ^=»276 — DisTBicT IN Which Suit Must be Bbouort — ^Waiveb. 

If defendant, with knowledge or information that plaintiff is an alien 
suing in the wrong district, takes no step to put a stop to the further 
prosecution of the suit, he must be deemed to have waived his right 

[Ed. Not©.— For other cases, see Courts, Cent Dig. § 815; Dec. Dig. 
«=>27e.] 

8. Courts <&=»277 — United States Courts — District in Which Suit Must 

be Bbought — ^Determination of Questions. 

Where, on a trial, facts appear indicating that plaintiff has brought 
the action in the wrong district, the issue of defendant's knowledge there- 
of when it appeared, joined issue, or went to trial, is one which the judge 
may hear and determine, as he would on affidavits, if it were raised be- 
fore the trial. 

[Ed. Note. — ^For otSier cases, see Courts, Cent Dig. § 818; Dec. Dig. 
<S=»277.] 

9. Courts ^=»277 — United States Courts — District in Which Suit Must 
. be Brought— Determination of Questions. 

While the trial judge exercises his judgment in determining this issue, 
there Is no further discretion to be exercised by him ; and If it appears 
that, at the time defendant appeared and prosecuted its defense to the 
merits, it had neither knowledge nor information sufficient to form a be- 
lief that the averments of citizenship and residence were untrue, It is re- 
versible error to refuse to dismiss. 

[Ed. Note. — ^For other cases, see Courts, Cent Dig, { 818 ; Dec Dig. ^=5> 
277.] 

10. Apfeai. and Erbob <&s»185(1) — Rbsebvation ot Gbounds of Review— 
Waiveb ot Ebbobs. 

Where, in an action brought by an alien in the wrong district on aver- 
ments of citizenship and residence in such district it appears at the trial 
that defendant did not know such averments were untrue when it joined 
issue and went to trial on the merits, but the court nevertheless denies a 
motion to dismiss, defendant's right to assign error is not lost by com- 
pleting the triaL 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. H 1166- 
1168, 1170-1176; Dec. Dig. <&=>185(1).] 

11. CouBTS «=»276 — Distbict in Which Action Must bb Brought—Waiveb. 

In an action brought in a district other than that of defendant's resi- 
dence, on averments of plaintiff's citizenship and residence in such dis- 
trict it appeared at the trial that plaintiff was an alien, whereupon de- 
fendant moved to dismiss on the ground that she had failed to estab- 

^s»For other cases sm same topic ft KEY-NUMBER in all Key-Numbered Digests A Indexes 
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lish the Jurisdiction or the court, and had failed to establish the cause of 
action alleged. Held that, by joining the technical objection to the ju- 
risdiction with the motion to dismiss on the merits, and thus asking for 
a decision on the merits before determination of the jurisdictional ques- 
tion, defendant waived the technical objection. 

[Ed. Note. — Por other cases, see Courts, Cent Dig. § 815; Dec. Dig. 
<&=>276.] 

12. Master and Servant ^=»95^ — ^Negligence of Mine Foreman. 

That a mine foreman, appointed under Act Pa. June 2, 1891 (P. L. 176), 
under which the mine foreman is a state officer for whose negligence the 
mine owner is not liable, had something to do with measuriug coal and 
dealing out supplies in addition to his statutory duties, did not make him 
any the less a state officer. 

[Ed. Note. — For other cases, see Master and Servant, CJent. Dig. 8 358; 
Dec. Dig. <S=»95%.] 

13. Master and Servant <@=»118(5) — ^Liability for Injuries — Failure to 
Supply Props. 

There was no failure on the part of a mine owner to provide props, as 
required by Act Pa. June 2, 1891, where, though they were not stacked 
up in the galleries, where they would have interfered with operations, 
there was always a sufficiency of them elsewhere, ready for the mine 
foreman whenever he might« direct their use. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S 209 ; 
Dec. Dig. «&=>118(5).] 

14. Master and Servant «=»118(5) — ^Liability for Injuries— Unsafe Place 

TO Work. 

It could not be Inferred that the roof of a gallery in a mine was unsafe 
when the mine owner finished the constnictlon of the gallery, where It 
stood for two years before an accident 

[Ed. Note — For other cases, see Master and Servant, Cent. Dig. | 209 ; 
Dec. Dig. <S=>118(5).] 

15. Master and Servant ^=»95^ — ^Liability for Injuries — Negligence of 

Mine Foreman. 

Act Pa. June 2, 1891, requires mine owners to place the underground 
workings of their mines under the charge and daily supervision of a mine 
foreman, and requires the mine foreman or some competent person or per- 
sons designated by him to examine all slopes, shafts, etc., at least once 
every day, and every working place in the mine at least once every alter- 
nate day, and to direct every working place to be properly secured by 
props or timber, and the safety thereof to be assured by directing that 
all loose coal or rock shall be pulled down or secured, and that no per- 
son shall be permitted to work in am unsafe place except to make it safe. 
Held, that under the Pennsylvania authorities the mine owner is not re- 
sponsible for the negligence of the mine foreman and his assistants, and 
if they fall to make their dally inspection, or conduct it so carelessly that 
they fall to detect dangerous conditions, the owner is not liable, if be did 
not know they were failing properly to discharge their statutory duty; 
they being state officers. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 358; 
Dec. Dig. €=»95%.] 

1©. Master and Servant ^=»291(9) — Actions for Injuries — Instructions. 
In a mine employe's action for Injuries caused by falling rock, It was 
error to charge that the mere happening of the accident raised a pre- 
sumption of negligence and the burden shifted to defendant, as the falling 
of rock in mines is not unusual or extraordinary, and may happen with- 
out negligence, and the doctrine of res ipsa loquitur applies only where 

^=9 For other cas^s see same topic ft KET-NUMBER In all Key-Numbered Digests ft Indexes 
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the happening is extraordinary, or out of the usnal, so that a presnmp- 
tlon of negligence is warranted. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent. Dig. { 
1140; Dec. Dig. <S=»291(9).] 

In Error to the EHstrict Court of the United States for the Southern 
District of New York. 

Action by Katie Washko, an infant; by Frank Dindl, her guardian 
ad litem, against the Lehigh Valley Coal Company. Judgment for 
plaintiff, and defendant brings error. Reversed. 

This cause comes here upon appeal from a judgment in favor of de- 
fendant in error, who was plaintiff below. Tlie action was brought 
by a widow to recover damages for the death of her husband, who was 
employed by defendant in its mine in Pennsylvania. He was killed on 
December 6, 1912, by the fall of a piece of rock from the roof of the 
gallery in which he was at work hauling water. 

Allan McCuUoh, of New York City (Clifton P. Williamson and 
Edward W. Walker, both of New York City, of counsel), for plaintiff 
in error. 

Rufus M. Overlander, of New York City (Herbert C. Smyth, of 
New York City, of counsel), for defendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The first question raised is one of 
jurisdiction. 

[1-4] The complaint averred that plaintiff was a citizen of the Unit- 
ed States and a resident of the city of New York and that defendant 
was a Pennsylvania corporation and therefore a citizen of Pennsyl- 
vania. Upon these averments the action was properly brought in the 
Southern district of New York. The answer averred that defendant 
had no knowledge or information sufficient to form a belief as to the 
allegations of plaintiff's citizenship and residence and upon this, among 
other issues, the parties went to trial. The testimony introduced by 
plaintiff showed that she was an alien. Plaintiff's counsel disputes 
this statement ; but the testimony shows that she was bom in Austria. 
She was an alien therefore from the time of her birth and we are 
bound to consider her an alien until the contrary is shown. There is 
nothing in the record which shows the contrary ; it is not shown by the 
mere fact that "in 1911 she married in Pennsylvania," without any 
showing whether the man she married was a citizen or an alien. As 
the record discloses that at one time she was an alien and fails to dis- 
close that she at any time thereafter lost that status we must regard her 
as an alien when the action was brought. As an alien she could not 
maintain suit in the federal courts against the citizen defendant except 
in the district of its residence, unless defendant waived its personal 
privilege to be sued only in such district. Whether or not there was 
such waiver in this case is a matter of contention and reference is made 
to the former decision of this court in Lehigh Valley Coal Company 
V. Yensavage, 218 Fed. 547, 134 C. C. A. 275. 

[5] Had the defendant been informed when the action was brought 
that plaintiff was an alien suing in the wrong district, it could then have 
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elected to disrmss the case as being improperly brought or could have 
waived the objection and proceeded to trial. But if not then advised 
that plaintiff was an alien, defendant waived nothing and made no 
election by joining issue on the averments as to citizenship, by filing 
general appearance, by joining issue on the merits and by going to trial. 
When alienage is first disclosed at the trial defendant is entitled to 
raise the point, unembarrassed by the circumstance that plaintiff's false 
averments in the complaint had misled it into going to trial on the 
merits. The Yensavage Case so holds. In the case at bar defendant, 
at the close of plaintiff's testimony, which disclosed her alienage, mov- 
ed to dismiss "on the ground that the plaintiff has failed to establish 
first, the jurisdiction of this court ; the plaintiff has failed to establish 
the cause of action alleged in the complaint, has failed to show any 
negligence on the part of the. defendant." 

[8-8] In the Yensavage Case the majority of the court called atten- 
tion to the proposition that, when facts appeared, which indicated that 
the plaintiff had improperly brought the action in that District Court, 
the court might inquire whether the defendant when it appeared, joined 
issue, or went to trial, did have knowledge or information sufficient to 
form a belief that the action was being prosecuted in the wrong court, 
on which distinct issue plaintiff had the right to be heard if he so de- 
sired. Indeed the court might properly suspend the trial to enable 
plaintiff to produce witnesses on this issue. This is undoubtedly cor- 
rect ; if defendant with such knowledge or information takes no step 
to put a stop to the further prosecution of the suit, he must be deemed 
to have waived his right. Moreover this distinct issue is one which the 
judge himself may hear and determine at the trial, as he would on 
affidavits if it were raised before the trial. It not infrequently hap- 
pens that plaintiff avers that he is a resident of a particular district, 
whereupon the defendant on motion shows conclusively by affidavits 
that the averment is untrue and dismissal follows. 

[8] In the Yensavage opinion, however, there is a phrase which 
should not be broadly interpreted. It is said that the disposition of the 
motion to withdraw the general appearance for the cause stated would 
"rest in the discretion of the court." If this be taken as meaning that 
the trial judge, taking the evidence, exercises his judgment thereon, it 
is correct ; but this court is not to be understood as holding that there 
is any further "discretion" to be be exercised. If it appears by the 
proof that at the time defendant appeared and prosecuted its defense 
on the merits it had neither knowledge nor information sufficient to 
form a belief that plaintiff's averments of citizenship and residence 
were untrue, it is asserting a right which it had never waived, and 
denial by the court of the relief to which that right entitled it would 
be reversible error. 

[10] Upon reflection also we think that it would be unwise practice 
to hold that, when such error is committed and exception duly reserved, 
the right to assign error is lost by thereafter completing the trial. Both 
parties and all their witnesses are in court; the time of court and jury 
has already been given to the controversy; it is to the public interest 
that the whole matter be finally disposed of. Under these circumstanc- 
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€S to compel defendant to dect between insisting on his statutory right 
and the presentation of what may be a meritorious defense, would be 
a harsh and unnecessary practice ; the situation is very different from 
what it would be, when the question of jurisdiction or privilege is pre- 
sented in advance of the trial. Nor is the situation the same as when 
exception to denial of a motion to dismiss on plaintiff's testimony is 
lost because defendant puts in testimony; the right still remains to 
renew the motion on all the testimony while under the practice contend- 
ed for the right to rely upon a privilege which the law gives defendant 
is gone forever. 

[11] The motion made by defendant in the case at bar is substan- 
tially the same as that made in the Yensavage Case; it asked for relief 
both on the technical ground and on the merits. Had it been severed 
and application been made first to withdraw general appearance so as 
to raise the technical objection, the question would have been presented 
whether or not defendant knew of the objection before it went to trial. 
On that point there would be the sworn statement in the answer that 
at that time it did "not have knowledge, or information sufficient to 
form a belief" as to the averment by plaintiff of her citizenship. Op- 
portimity could then have been given to plaintiff to introduce evidence, 
if she could, to show that defendant did have such knowledge or in- 
formation before the trial. The trial could have been suspended, or, if 
necessary, a juror withdrawn, to enable plaintiff thus to maintain her 
action. By asking for a decision on the merits before determination 
of the jurisdictional question defendant, under the Yensavage decision, 
practically waived, with knowledge, the technical objection. 

The action is brought under the Pennsylvania Anthracite Mining 
act of June 2, 1891, P. L. 176 (3 Purdon's Digest, 13tb Edition). The 
following excerpts from that statute, which are found in the briefs, 
are relevant to the subject-matter here discussed. Public policy in 
Pennsylvania has concluded that the mining industry was one to be 
dealt with as a class by itself and has regulated the operations in mines 
to a much ^eater extent than it has those in other industrial plants. 

Article 17, § 8, provides : 

"Sec 8. That for any Injury to person or property oecasipned by any yiola- 
tion of this act or any failure to comply with its provisions by any owner, 
operator, superintendent, mine foreman or fire boss of any coal mine or col- 
liery, a right of action shall accrue to the party injured against said owner 
or* operator for any direct damages he may have sustained thereby; and in 
case of loss of Ufe by reason of such neglect or failure aforesaid, a right of 
action shaU accrue to the widow and lineal heirs of the person whose life 
shall be lost, for like recovery of damages for the Injury they shall have 
sustained.** 

Article 12 contains the following provisions: 

"Bule 1. The owner, operator or superintendent of a mine or colliery shall 
use every precaution to ensure the safety of the workmen in all cases, wheth- 
•er provided for in this act or not, and he shall place the underground work- 
ings thereof, and all that is related to the same, under the charge and daily 
supervision of a competent person who shall be caUed 'mine foreman.' 

*'Bule 2. Whenever a mine foreman cannot personally carry out the provi- 
«ions of this act so far as they pertain to him, the owner, operator or super- 
intendent shall authorize him to employ a sufficient number of competent per- 
sons to act as his assistants, who shaU be subject to his orders." 
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"Rale 12. The mine foreman or his assistants shall visit and examine every 
working place In the mine at least once every alternate day, while the men 
of such place are or should be at work, and shall direct that each and every 
working place is properly secured by props or timber, and that safety in all 
respects is assured by directing that all loose coal or rock shall be pulled 
down or secured, and that no person shall be permitted ta work in an un- 
safe place unless it be for the purpose of making it secure. 

'*Rule 13. The mine foreman, or some other competent person or persons to 
be designated by him, shall examine at least once every day all slopes, shafts, 
main roads, traveling ways, signal apparatus, pulleys and timbering and see 
that they are in safe and efficient working condition." 

"Rule 24. Any miner or other workman who shall discover anything wrong 
with the ventilating current or with the condition of the roof, side, timber or 
roadway, or with any other part of the mine in general, such as would lead 
him to suspect danger to himself or his fellow workmen or to the property of 
his employer, shall immediately report the same to the mine foreman or oth- 
er person, for the time being in charge of that portion of the mine.** 

"Rule 43. Every passageway used by persons in any mine and also used for 
transportation of coal or other material, shall be made of sufficient width to 
permit persons to pass moving cars with safety, but if found impracticable to 
make any passageway of sufficient width, then holes of ample dimensions, 
and not more than one hundred and fifty (150) feet apart, shall be made on 
one side of said passageway. The said passageway and safety holes shall be 
kept free from obstructions and shall be well drained ; the roof and sides of 
the same shall be made secure.*' 

Article 11, § 2, of said act is as follows: 

"Sec. 2. Every workman in want of props, ties, rails or timbers shall no- 
tify the mine foreman or his assistant of the fact at least one day In advance, 
giving the length of the props or timber required; and in case of danger 
from loose roof or sides, he shall not continue to cut or load coal until the 
said props and timber have been properly furnished and the place made se- 
cure.** 

In plaintifFs brief it is stated that : 

"Rule 43 is the rule which plaintiff relies upon as a basis for defendant's 
liability." 

Other sections which need not be quoted refer to "mine foreman" 
and "assistant mine foreman," providing for an examination by state 
authority to ascertain their qualification, certification, etc. 

This act and a similar one, the Bituminous Mining Act (P. L. 1911, 
p. 756), have been frequently construed by the courts of Pennsylvania. 
They reached the conclusion — under the language of the acts they 
could have reached no other — that in many important respects the state 
has taken the conduct of mining operations out of the hands of the 
owners and has placed it in the hands of state officers. As a natural 
corollary it has been held that for injuries which result from the failure 
of these state officers properly to perform their statutory duties the 
owner will not be held liable unless it be shown that he had knowledge 
of the failure of the state officer to perform his duties. Reference to 
these authorities will be found in our opinions in Lehigh Valley Coal 
Company v. Calausky, 222 Fed. 664, 138 C. C. A. 188, and Vagaszki v. 
Consolidated Coal Company, 225 Fed. 913, C. C. A. . 

The rock that fell was 6 or 7 feet long, 4 feet wide and a foot thick 
towards the center, thinning down towards the edges. It was what 
is called a "saddle/* being a peculiar formation of sand slate found in 
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shale or sand rock; around it was soapstone, a solid sand rock roof. 
The under or exposed side of a saddle looks like natural rock, its upper 
side, however, is very smooth, and thus, having no particular bond with 
the sand rock in which it is imbedded, it is liable. to fall out of its place ; 
such fall apparently producing no other derangement of the surround- 
ing parts of the roof from which it falls. When a saddle is found to 
exist in the roof, it is usually supported by a prop. The gallery in 
which the accident occurred was an old one; from time to time 
saddles had fallen ; in various parts of it, to prevent such an occur- 
rence, props had been placed; the props nearest to this saddle were 
distant on one side from 6 to 10 feet and on the other 25 feet. Props 
were only placed when the roof was found bad. As has been indicated, 
the above statute provides for careful and repeated examinations to 
determine the condition from day to day of all galleries and chambers 
where work is being done, so that dangerous places may be detected 
and protected by props. The testimony showed that on every alternate 
day the mine' foreman made such an examination of this gallery ; on 
the days when he did not make the examination the assistant foreman, 
who also testified, examined it. These examinations were made before 
the miners came in. On these examinations the foreman or assistant 
foreman carried a torch, looked carefully at the roof, and tested it by 
striking it with the end of a steel-tipped rod ; such being, as the fore- 
man testified the usual and ordinary method used in all mines. In 
response to a cross-question he said that be never knew of any exam- 
ination being made by boring into the roof ; no evidence that this had 
ever been tried in any mine was introduced. 

[12, 13] There was evidence that the foreman at this mine, in addi- 
tion to his statutory duties, had something to do with measuring the 
coal and dealing out supplies; th^t circumstance did not make him 
any the less a state officer. Something was said in argument about a 
scarcity of props; but there was no testimony to support any theory 
that the owner had failed to provide them. They were not stacked up- 
in the galleries where they would have interfered with operations, but 
there was always a sufficiency of them elsewhere ready for the fore- 
man whenever he might direct their emplacement. 

[14, 15] As to the requirements of rule 43, on which plaintiff relies : 
there is nothing to show that this gallery, when constructed, was not 
of the proper width, with proper passageway and safety holes, free 
from obstructions and well drained, with the roof and sides then se- 
cure. Since the roof at this place had stood for some two years, it 
cannot be inferred that it was unsafe when the owner finished the con- 
struction of the gallery. The constant examination to protect against 
possible changes of conditions which may make a safe place unsafe the 
state intrusts to its own officers, men whom it has examined, whose 
qualifications it approves, and whose competency it certifies to. It 
is the mine foreman of his assistants who, by rule 12, are to examine 
every working place once every alternate day, to direct the removal 
of loose rock or the securing thereof by props or timber. It is to the 
mine foreman, or other person for the time being in charge of that 
portion of the mine (an assistant), that rule 24 requires any miner or 
231 F.— 4 



Digitized by 



Google 



50 281 FEDERAL RBPOBTBB 

other workman who discovers anything wrong with the condition of 
the roof immediately to report. 

We are satisfied that, under the Pennsylvania authorities, the mine 
owner is not to be held .responsible for the negligence of persons whom 
the state has placed in charge of matters which, but for the statute, 
he would have had attended to by persons of his own selection. If the 
state officers failed to make their daily inspection, or conducted it so 
carelessly that they failed to detect dangerous conditions, the owner 
is not to be held liable when there is nothing to show that he knew 
they were failing properly to discharge their statutory duty— and there 
is no such showing here. Golden v. Mt. Jessup Coal Company, 225 
Pa. 164, 73Atl. 1103. 

[18] We are further of the opinion that the jury were improperly 
instructed that the case was one in which the mere happening of the 
event raises a presumption of negligence and the burden shifts to the 
defendant. This doctrine of res ipsa loquitur applies in cases where 
the happening is extraordinary or out of the usual, and therefore a 
presumption of negligence on the part of those in charge is warranted. 
But the falling of rocks in mines, like the explosion of steam boilers, 
is not unusual or extraordinary and may happen without negligence. 
Sweeney v. Erving, 228 U. S. 233, 33 Sup. Ct 416, 57 h. Ed. 815, Ann. 
Cas. 1914D, 905. 

The judgment is reversed. 



HUGHES et aL v. UNITED STATES.* 

(Circuit Court of Appeals, Fifth Circuit March 3, 1916.) 

No. 2703. 

1. Post Office ^=»35 — Pbattdulent Use of the Mails — Schemes to Defrattd. 

Though defendants were physicians, qualified to administer treatment, 
and though they did not promise to administer any treatment without in- 
tending to do so when paid therefor, a scheme to obtain money from pa- 
tients, by furnishing medicine or treatment without regard to the needs 
of the patient for that or any other treatment, or without making such 
diagnosis as would inform them of the patients* needs, was a scheme to 
defraud, within Cilminal Code (Act Cong. March 4, 1909, c 321) § 215, 35 
Stat. 1130 (Comp. St. 1913, § 10385), prohibiting the use of the mails in 
the execution or attempted execution of such a scheme. 

[Ed. Note.— For other cases, see Post Office, Cent Dig, | 65; Dec. 
Dig. «=>35.] 

2. Cbiminal Law «=»824(9), 1066(1) — ^Iwstbuctiows— Necessity of Requests. 

The failure of the court to charge a legal principle, such as the effect 
of circumstantial evidence, was not error, in the absence of a request for 
such instruction, or an exception based on its omission. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. U 1999, 2068, 
2670; Dec. Dig. «=»8a4(9), 1056(1).] 

3. Cbiminal Law ^=»776(2) — Inbteuctions — Good Chabaoteb or Defendants. 

An instruction that, if the Jury believed evidence tending to show the 
good character of defendants, they should give it the same weight and 
consideration as any other fact proved, but that if, from the entire evi- 
dence, including that relating to good character, they believed defendants 

<t=9For other cases tee tam^ topic A KAY-NUMBER in all Key-Numbered Digests & Indexes 
• Rehearing denied May 20. 1916. 



Digitized by 



Google 



HUGHES V. UNITED STATES 61 

guilty beyond a reasonable doubt, then, the evidence of good character 
should not alter or Influence the verdict, was a correct statement of the 
law, and covered everything to which defendants were entitled on that 
subject. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. 1 1844; Dec. 
Dig. ^=5>77e(2).] 

4. Criktnai. Law #=s>649(1) — ^Tbial— Giviwo Time to Examine Chabqe. 

it was not an abuse of discretion to deny defendants* counsel 10 min- 
utes in which to examine the court's written charge, for the purpose of 
framing exceptions or requesting additional instructions, where the charge 
was a written one, and not long, and there were no unusual conditions, 
other than the number of defendants on trial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. |S 1512-1514 ; 
Dec. Dig. <©=>649(1).] 

5. Cbiminal Law ^=>829(1) — Instbuctions Covered bt Those Given. 

Requests instructions, which so far as proper were sufficiently cov- 
ered by the general written charge given by the court, were properly re- 
fused. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. | 2011 ; Dec. 
Dig. t^=»820(l).] 

6. Cbiminal Law <g=>1134(4)— Motion fob New Tbiai^—Deniai/— Review. 

The denial of a new trial is not reviewable by the Circuit Court of Ap- 
peals. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §f 2687, 2653, 
3056,3067-3071; Dec. Dig. i&=>1134(4).] 

7. Post Office ^s»49 — Fbaudulent Use of Mails — Evidence. 

Where, on a trial for using the mails in furtherance of a scheme to 
defraud, and for conspiring to commit such offense, the correspondence be- 
tween defendant and post office inspectors introduced in evidence justi- 
fied an inference of bad faith and fraud, the fact that only fictitious trans- 
actions based on decoy letters written by the inspectors were in evi- 
dence, and that no money was shown to have been received by the de- 
fendants, did not prevent the jury from inferring the existence of the con- 
spiracy and the fraudulent scheme. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. {§ 84-B6; Dec. 
Dig. «=»49.] 

8. Post Ofxtce ^=935 — Fraudulent Use of Mails — ^Evidence. 

Certain defendants, who were physicians, engaged in a scheme to de- 
fraud patients by obtaining money for medicine and treatment without 
regard to the needs of the patients. Defendant B. was an assistant of one 
of the principal defendants at his office, and consulting physician at an- 
other office maintained by such principal defendants. He was connected 
with the principal defendants in an intimate way, and assisted in the 
illegal business they were conducting. Held that, though he was not 
shown to have pensonally conducted any of the correspondence relied 
upon to establish the s(dieme and the use of the mails to accomplish it 
there was sufficient evidence to support a verdict of guilty as against 
him, as the jury were justified in finding that he was connected with 
the principal defendants in the conduct of the enterprise, and that, being 
a physician, he was not ignorant of its guilty character. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. { 55 ; Dec. Dig. 
^=s>35.] 

9. Post Office ^=>40 — Fraudulent Use of Mails — ^Evidence. 

Certain i^ysicians engaged in a scheme to defraud by furnishing medi- 
cine and treatment without regard to the needs of patients, and O. and 
C, who were not physicians, were employed in their office to dictate 
letters, send out form letters, pay employes, keep records, and work in 

4=9For other cases see same topic & KBY-NUMBSR lo aU Key -Numbered Dlsests A Indexes 
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the laboratory. Though they were connected by the evidence with the 
mailing of letters in furtherance of the fraudulent scheme, their connection 
with the scheme was apparently that of paid employes, rather than in- 
dependent or equal participants In the scheme, and, so far as appeared, 
they performed their duties by virtue of their employment and because 
of the salary paid them, and not otherwise. Held, that the evidence was 
consistent with their innocence, and did not support a conviction. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 84r-86; Dec. 
Dig. «e=»49.] 

In Error to the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

Nathan A. Hughes and others were convicted of offenses, and they 
bring error. Reversed and remanded as to two of the defendants, and 
affirmed as to the other defendants. 

Nine defendants were convicted upon one trial of conspiring to vio- 
late section 215 of the Penal Code and of a violation of that section, 
and were sentenced to terms of varying length in the penitentiary. All 
nine defendants sued out writs of error to this court from the judg- 
ment of the court below. After the writs of error were sued out, one 
of the defendants, W. P. Pegram, died, and as to him the writ of er- 
ror is abated. The remaining eight are prosecuting their writs of 
error, and assign error here upon the sufficiency of the indictment, 
upon certain rulings during the progress of the trial, and upon the 
sufficiency of the evidence to convict. 

Guy Graham, H. H. Cooper, and Uvalde Burns, all of Houston, 
Tex., and Norman A. Dodge, of Ft. Worth, Tex., for plaintiffs in 
error. 

John E. Green, Jr., U. S. Atty., and E. P. Phelps, Asst. U. S. Atty., 
both of Houston, Tex. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating tlie facts as above). [1] I. 
The sufficiency of the indictment was tested by a motion to quash 
and also by a demurrer. No ruling upon the motion to quash is shown 
in the record. The demurrer to the indictment was overruled, and 
this ruling of the court is assigned as error by the defendants Nathan 
A. Hughes, A. G. Olsen, T. W. Hughes, and O. F. Bourque. 

The demurrer criticizes the indictment upon the general ground 
that it does not set out an offense against the laws of the United 
States. The indictment contains four counts. The first charges a 
conspiracy against all the defendants to violate section 215 of the 
Penal Code. The remaining three all charge the same defendants 
with the violation of that section. It is contended by the demurring 
defendants that the counts fail to show the devising of a scheme or 
artifice to defraud or for obtaining money or property by means of 
false or fraudulent representations or promises, in that it is not 
charged that the defendants were not qualified to administer the treat- 
ment they promised to administer, nor that they did not, in fact, in- 
tend to administer such treatment, when paid therefor. It is true that 
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the indictment does not aver that defendants were not so qualified, 
nor that they promised with the then intention of not furnishing any 
treatment, though paid for so doing. The scheme relied upon by the 
government is a different one. The fraud is alleged to have consisted 
in soliciting and receiving money from patients, intending to furnish 
medicine or treatment therefor, without regard to the needs of the 
patient for that or any treatment, without making any diagnosis such, 
as would inform them as to the need of the patient for any or for 
what treatment, and with the intent to receive the money, though they 
knew that the patient paying it had no need of any treatment, or of 
the treatment to be furnished in consideratic«i of it, or had purposely 
refrained from informing themselves of his needs in those respects. 
In other words, the indictment charges the defendants with having 
devised a scheme to solicit money from patients for promised treat- 
ment, not intending to furnish treatment in good faith, but only as a 
pretext for securing the patient's money. Whether the treatment or 
medicine furnished was of little or much value intrinsically, in this 
view of the scheme, was of no consequence. We think the scheme 
alleged to have been devised by the defendants was one included within 
and prohibited by section 215 of the Code. 

[2] II. The defendants Allen, Marable, Parian, and Corl assign 
as error that the court failed to charge the jury upon the effect of cir- 
cumstantial evidence and upon other questions of law pertinent to .the 
issue. No exception was taken to the general charge on this or any 
groimd, and no request was made by the defendants of the court to 
charge on any other questions than those covered by it. The court 
cannot be put in error for failing to charge a legal principle, in the 
absence of a request to do so, or exception based on the omission. 
This is the rule in the federal courts. Goldsby v. United States, 160 
U. S. 70-77, 16 Sup, Ct. 216, 40 L. Ed. 343 ; Texas & Pacific Ry. Co. 
v. Volk, 151 U. S. 73-78, 14 Sup. Ct. 239, 38 L. Ed. 78; Encyc. Plead- 
ing & Practice, 266-268. 

[3] III. The defendants Parian, Marable, and Allen assign as er- 
ror the refusal of the cpurt to give a special instruction, requested by 
these defendants, upon the effect of evidence tending to show their 
previous good character. The court denied the charge in the language 
of the request, but charged the jury that, if they believed the evidence 
tending to show the good character of these defendants, they shotdd 
give it the same weight and consideration as any other fact proven in 
the case, but that if, from the entire evidence (including that relating 
to good character), the jury should believe the defendants guilty be- 
yond a reasonable doubt, then the evidence as to good character should 
not alter or influence the verdict. We think this substantially covered 
what the defendants were entitled to. The effect of the charge was 
not that evidence of good character was to be considered only in a 
doubtful case, as was held in the case of Edgington v. United States, 
164 U. S. 361, 17 Sup. Ct. 72, 41 L. Ed. 467, relied upon by defend- 
ants. Its direction was that the jury were to consider it, just as much 
as any other evidence submitted to them, in their inquiry as to whether 
the defendants were guilty beyond a reasonable doubt, but if, after 
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having so considered it, along with the other evidence, they reached 
the conclusion with that degree of certainty that defendants were 
guilty, then the fact of their previous good character, if proven, should 
not avail to change their verdict. This was a correct statement of the 
law. 

[4] IV. Error is assigned upon the refusal of the court below to 
grant defendants' counsel 10 minutes in which to examine the written 
charge for the purpose of framing exceptions to it or making addi- 
tional requests to charge. The charge was a written one, and was not 
long, and there were no unusual conditions attending the request, other 
than the number of defendants on trial, tending to show that its de- 
nial was an abuse of discretion on the part of the court below. Un- 
less we are prepared to say that it is the duty of the judge to grant 
such a request whenever asked, and an abuse of discretion in every 
instance to deny it, we cannot hold in this case that its denial was an 
abuse of discretion. 

V. Certain assignments are based on remarks made by the court 
below to counsel for some of the defendants during the progress of 
the trial. We have examined the assignments, and do not think preju- 
dicial error is shown by the record to have been caused by the remarks 
excepted to. 

[5] VI. The defendant Bourque, and the defendants T. W. Hughes, 
N, A. Hughes, and A. G. Olsen, requested specific instructions shown 
in the second bill of exceptions, which were not given by the court 
below. We think these instructions, so far as proper, were sufficiently 
covered by the general written charge given by the court. 

[6] VII. Error is assigned upon the action of the court in denying 
defendants a new trial. This action of the trial court is not review- 
able in this court. 

[7] VIII. Each of the defendants requested the court to direct a 
verdict in his favor, which the court in each instance declined to do, 
and error is assigned upon its refusal. The contention of the defend- 
ants is that there was not sufficient evidence to connect the defendants 
with the conspiracy, or with the violations of section 215, charged in 
the indictment. The defendants N. A. Hughes, T. W. Hughes, August 
Marable, J. F. Allen, and Edward Parian are shown by the govern- 
ment's evidence to have been physicians and principals in the business 
that was being conducted at tiie two locations mentioned as the seats 
of the conspiracy, and the jury were authorized to infer from the 
evidence that these defendants were responsible during the period 
covered by the years 1912 and 1913 for whatever was t^ing done on 
the premises at each location, and that they shared or were to share in 
the profits of the transactions, knowing their actual character. It was 
also open to the jury to infer from the evidence that the purpose of 
the business that was being conducted during the period mentioned, 
at those places, was not the bona fide treatment of disease, but a scheme 
to secure money from patients, with no purpose to treat them in good 
faith as promised, but merely as a pretext for taking the money so- 
licited. The correspondence between the inspectors and the defendants, 
introduced in evidence, was of a character, which justified the jury- 
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in drawing the inference of bad faith and fraud, if they saw fit. The 
fact that only fictitious transactions, based on decoy letters written by 
inspectors, were in evidence, and that no money is shown to have 
been received by the defendants, did not prevent the jury from in- 
ferring the existence of the conspiracy charged in the first count or 
the fraudulent scheme charged in the remaining three. We think 
there was no error in submitting the cases of these defendants to the 
jury. 

[8] The evidence as to the connection of the other living defend- 
ants, Bourque, Olsen, and Corl, who are prosecuting writs of error, 
is somewhat different. The defendant Bourque is shown to have 
been engaged as the assistant of the defendant Dr. J, F. Allen, at 
602% Main street, in the city of Houston, and as consulting physician 
at the other office of the defendants at 304% Main street in the same 
city. He was at the latter address first, and it was at this address 
that the principal defendants, other than Allen, were in charge. The 
employes at the former address are shown to have been sent by the 
defendant N. A. Hughes, who employed them, to the latter address, 
to work for the defendants there engaged, among whom was Bourque. 
It seems clear that Bourque had been connected with each location, 
and with all the principal defendants, in an intimate way, and had 
assisted in the illegal business the evidence tends to show they were 
conducting. Bourque being himself a physician, the jury were au- 
thorized to infer that he could not have been associated with the prin- 
cipal defendants in the conduct of the enterprise, as shown by the 
record, without having become acquainted with its illegitimate char- 
acter. While the evidence tends to show that he was only an assist- 
ant of the defendant Allen at the office at 602% Main street, it also 
tends to show that he was a consulting physician at the other location, 
and so acted in an equal rather than in a subordinate capacity. He 
is not shown to have personally conducted any of the correspondence, 
which the government relied upon to establish the alleged fraudulent 
scheme, and the use of the mails to accomplish it; but, if the jury 
were satisfied of the existence of a conspiracy between the principal 
defendants and himself to commit the fraud, it was not necessary for 
the government to show his participation in the correspondence. We 
conclude that there was sufficient evidence to justify the jury in find- 
ing that he was connected with the principal defendants in the con- 
duct of the enterprise, which was the basis of the prosecution, and 
that his being a physician precluded the inference that he was ignorant 
of its guilty character. If he participated in it in any way with knowl- 
edge of its character, he would be guilty of the offenses charged. We 
cannot say that the jury were not justified in reaching the conclusion 
of his guilt. 

[9] The remaining defendants, Olsen and Corl, were not physicians. 
The record shows that they occupied the office of the principal de- 
fendants by virtue of an employment by them. The duties performed 
by Corl were to dictate letters, send out form letters, pay the employes 
off, keep the records, and work in the laboratory. Olsen performed 
similar duties ; but the evidence as to his dictation of letters and send- 
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ing out form letters is less convincing as against him. The evidence 
tends to show that they were both employes of the principal defend- 
ants, and that they, in turn, exercised some control over the porters 
and stenographers, who were employed by the principal defendants. 
There is as much evidence in the record to connect Olsen and Corl 
with the business, so far as the mailing of letters is concerned, as there 
is against any of the defendants. The distinction which differentiates 
them is that what was done by Olsen and Corl seems to have been 
done in their capacity of paid employes, rather than as independent 
or equal participants in the scheme. Their connection with it, so far 
as appears from the record, only differs from that of the government's 
witnesses, who were stenographers and porters of the principal defend- 
ants, in degree, and not in kind. They were all paid employes of the 
principal defendants, vested with more or less authority, and charged 
with differing duties, but still, so far as the record shows, all perform- 
ing their duties by virtue of their employment and because of the 
salary paid them, and not because of being principals and beneficiaries 
in the conspiracy. It cannot be contended that the evidence of the 
government witnesses is self -incriminating; and yet it serves to con- 
nect them with what the defendants did at the places and during the 
period of the conspiracy, to at least the same approximate degree, as 
does that relied upon by the government to convict the defendants 
Olsen and Corl. Like the government witnesses, Olsen and Corl were 
not physicians ; their relation to the other defendants, so far as ap- 
pears from the record, was nothing more than that of paid employes ; 
their service in the laboratory is not shown to have materially dif- 
fered from that of the government witnesses who were porters. 

If the admitted connection of the government witnesses with the 
business is consistent with their innocence, as of course it is, then it 
would seem that the connection of the defendants Olsen and Corl with 
it should be held to be equally consistent with their innocence. The 
substance of the proof against them is their presence in the offices of 
the principal defendants, their employment by them, and the perform- 
ance of the duties of their employment. This could only avail to con- 
nect them with the conspiracy, if it implies ^ guilty knowledge of the 
character of the business in which they hdd assisted. Such an im- 
plication would equally serve to convict the government witnesses, who 
were admittedly in the offices of the defendants and performing du- 
ties in the conduct of the business by virtue of a similar employment. 
In view of the facts that the record shows the defendants Olsen and 
Corl to have been laymen and employes, and not physicians or employ- 
ers, we do not think their guilt is established, from the facts set out 
in the record, beyond a reasonable doubt. As employes merely, it is 
consistent that they did not share in spoils of the alleged conspiracy, 
except in the way of paid wages. As laymen it is consistent that they 
acquired no knowledge of the illegal character of the business, through 
their contact with it. The distinction between these two defendants 
and the remaining defendants lies in the fact that they are not shown 
to have acted in doing what they did in their own interest and for 
their own benefit, but as agents of the otlier defendants, and are not 
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shown to have had the medical knowledge that would have authorized 
the jury to infer that what, they did as agents they did with that con- 
sciousness of wrongdoing which would be essential to make them co- 
conspirators with the other defendants. 

As to the defendants N. A. Hughes, T. W. Hughes, August Marable, 
J. F. Allen, Edward Parian, and O. F. Bourque, the judgment of the 
District Court is affirmed. As to the defendants A. G. Olsen and J. 
E. Corl, the judgment of the District Court is reversed and remanded. 



ORETSCH V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit March 24, 1916.) 

No. 2003. 

1. Bakkrtjptct <8s»493— Cbiminal Offenses— '^Concealment" of Pkopebtt. 

"Concealment" of property by a bankrupt from bis trustee, either by con- " 
version of the property or by secretly retaining it, is a positive act com- 
mitted at some time or other with respect to a physical thing, and wher- 
ever that act Is done there alone the court has Jurisdiction of the offense. 

[Kd. Note. — For other cases, see Bankruptcy, Cent Dig. § 910; Dec. 
Di«. <S=»493. 

For other definitions, see Words and Phrases, First and Second Series, 
Concealment] 

2. Bankbuptct ^=>485— Criminal Offenses— Concealment of Property- 

Omission FBOM Schedule. 

Since the criminal offense of fraudulently concealing property from 
the trustee in bankruptcy, prescribed by Banlcr. Act July 1, 1898, c. 541, 
I 29b, cl. 1, 30 Stat 554 (Comp. St 1913, § 9613). is in the same subsec- 
tion with clause 2, which prescribes the offense of making a false oath 
or account in relation to any proceeding in bankruptcy, it must be pre- 
sumed that they refer to dlfferait offenses, and that the mere omission 
of property from the schedule is not a concealment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §{ 906, 908; 
Dec. Dig. i®=»4S5.] 

3. Bankruptcy ®=»49a— Criminal Offenses— Concealment of Property- 

Venue. 

Where the testimony fails to show that any property concealed by a 
bankrupt from his trustee was ever in the district in which the voluntary 
petition in bankruptcy was filed, the offense was not committed there, and 
a prosecution for the offense in that district deprived the bankrupt of his 
right under Const Amend, art 6, to be tried by a Jury of the district in 
which the offense was committed, though that court had acquired Juris- 
diction over him and his estate, wherever situated, for all purposes of 
bankruptcy, under Bankr. Act, | 5c. (Comp. St 1913, § 9589). 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. { 910; Dec Dig. 
<8=>493.] 

Buffingtoa, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Mark J. Gretsch was convicted of fraudulently concealing property 
from his trustee in bankruptcy, and he brings error. Reversed. 

^s»For other cases see same topic A KBY-NUMBBR in all Key-Numbered Digests & Indexes 
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Elgin L. McBumey, of New York City, for plaintiff in error. 
J. Warren Davis, U. S. Atty., of Trenton, N. J. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The defendant (plaintiff in error) was 
tried and convicted in the District of New Jersey for a criminal vio- 
lation of the Bankruptcy Act. By this writ he raises the question, 
whether his constitutional ri^ht to a trial by a jury in the district 
wherein the crime was committed, has been invaded. 

It appears in the testimony that Bimbaum and the defendant Gretsch 
formed a partnership in the jewelry business in February, 1914, which 
ended in bankruptcy in August of the same year. Their salesrooms 
were in the City of New York. The amount of capital contributed 
by Bimbaum was inconsiderable, and whether any capital was con- 
tributed by Gretsch was a controverted question. By statements of 
their financial condition to trade associations, falsely made by Bim- 
baum at the instigation or with the acquiescence of Gretsch, the firm 
secured credit and purchased jewelry, principally diamonds, in large 
quantities and of considerable value. When the partnership ended in 
bankruptcy there was a discrepancy of about $20,000 between the 
value of goods purchased and receipts from goods sold. Jewelry in 
that amount had vanished. When the petition was filed, Bimbaum 
and Gretsch had in their safe in New York only $1,400 worth of 
jewelry. This likewise disappeared. 

Birnbaum was a resident of the State of New Jersey, and Gretsch 
of the State of New York. They filed a voluntary petition in bank- 
ruptcy in the District Court of the United States for the District of 
New Jersey. In due course they were adjudged bankrupt. It then 
became their duty to disclose and turn over their property to their 
trustee. They neither delivered their property to their trustee nor 
included it in their schedule. Thereupon an indictment was found 
under section 29b, ol. 1, of the Bankruptcy Act of 1898, charging 
them with having knowingly and fraudulently concealed from their 
trustee property belonging to the bankrupt estate, and laying the 
offense in the District of New Jersey. Bimbaum pleaded guilty; 
Gretsch stood trial and was convicted. The principal witnesses at 
the trial were the defendants themselves. Each charged the other 
with guilt of the crime for which they were jointly indicted. It is 
not necessary to recite their testimony. It is enough to say that the 
testimony of whichever one is believed, supported by the corroborating 
circumstances, was sufficient for a jury to find, that in the formation 
of the partnership and the conduct of the business, the partners jointly 
pursued a scheme to defraud their creditors, and each separately pur- 
sued a plan to defraud the other, with the result that from $10,0(X) to 
$20,000 of partnership property was withheld and fraudulently con- 
cealed from the trustee in bankruptcy. 

There is no question that the goods were concealed. The question is, 
whether they were concealed within the territorial jurisdiction of the 
court that tried the defendant, and whether the defendant's constitu- 
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tional right to a trial by a jury of the district wherein the crime was 
committed, was invaded. Article VI, Constitution of the United 
States. 

The undisputed facts upon which this question is raised and argued 
arc: The defendant was indicted and tried for concealing property in 
the District of New Jersey, when the property alleged to have been 
concealed had never been in that district ; the defendant knowingly and 
fraudulently omitted to include the property in his schedules and failed 
to surrender it to his trustee in bankruptcy. 

When Gretsch submitted himself to the bankruptcy jurisdiction of 
the District Court in the district in which his partner Bimbaum was 
resident, that court unquestionably acquired jurisdiction of him and 
of his estate wheresoever situated, for all purposes of bankruptcy. 
Bankruptcy Act of 1898, § 5c; In re Murray (D. C.) 96 Fed. 600; 
In re Blair (D. C.) 99 Fed. 76. The government, however, goes fur- 
ther and maintains that the jurisdiction of the District Court thus ac- 
quired over Gretsch in bankruptcy extends to him and embraces his 
criminal offenses against the Bankruptcy Act wheresoever committed, 
and that the physical concealment in a district of New York of prop- 
erty which had never been in the District of New Jersey was an 
offense committed within the jurisdiction of the District Court for the 
District of New Jersey. 

At the trial, the main controversy centered on the physical conceal- 
ment of the property that disappeared from the defendant's safe in 
New York, less regard being given to the very considerable amount of 
property that otherwise disappeared. On review, there developed two 
theories as to what constitutes fraudulent concealment of property 
from a trustee. The first contemplated concealment of property by 
physical conversion ; the other merely by a failure to reveal. We feel 
that without other circumstances neither constitutes fraudulent con- 
cealment, though either may be evidence of it. 

[1] The physical conve;*sion of bankrupt assets may be evidence, 
and perhaps the best evidence, of the concealment of such property. 
Concealment of property, however, may be accomplished without con- 
version. Secretly retaining property already in possession, and with- 
holding it from the trustee under circumstances indicating an inten- 
tion to defraud and conceal, may amount to concealment within the 
meaning of the statute. But whether property be concealed by con- 
version or retention, it must be at hand. Concealment is a positive 
act committed at some time or other with respect to a physical thing. 
It must, therefore, be done somewhere, and wherever done in violation 
of the statute, there and- there alone has the court jurisdiction of the 
offense. 

[2] Against the theory of conversion, it is urged that property is 
concealed within the meaning of the statute when the bankrupt omits 
it from his schedule. We are slow to believe that the mere omission 
to reveal constitutes concealment. When property is innocently omit- 
ted from a schedule, as by mistake or inadvertence, the courts are 
prompt to allow amendments. In re McKee (D. C.) 165 Fed. 269; 
In re Bean (D. C.) 100 Fed. 262; In re Eaton (D. C.) 110 Fed. 731 ; 
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In re Irwin (D. C.) 177 Fed. 284. When an omission from a schedule 
is purposely and fraudulently made, the verification of such a false 
schedule constitutes a criminal offense in itself. Section 29b, cl. 2* 
provides the offense of making "a false oath or account in, or in rela- 
tion to, any proceeding in bankruptcy." In re Eaton (D. C) 110 Fed. 
731 ; In re Royal (D. C.) 112 Fed. 135. As the false oath to a schedule 
from which property is fraudulently omitted is a criminal offense 
described by clause 2 of section 29b of the Bankruptcy Act, and as 
the criminal offense of concealing property from a trustee is prescribed 
by clause 1 of the same sub-section, we are of opinion that the twa 
offenses separately described do not constitute the same substantive 
crime. As the two subjects in their nature are susceptible of clear 
distinction, their treatment in separate clauses of the statute would 
indicate that they are not the same. While omission of property from 
a schedule may be evidence of a fraudulent intent to conceal, we do 
not think that such omission in itself constitutes concealment of prop- 
erty. 

[3] As we are of opinion that the defendant's failure to reveal his 
property by his schedule does not alone constitute the crime of con- 
cealing property from a trustee, and as the testimony nowhere discloses 
tliat any of the goods charged to have been concealed were ever in 
the District of New Jersey, we are irresistibly driven to the conclu- 
sion that the government did not prove the material averment of the 
indictment that the property of the bankrupt defendant was concealed 
by him from his trustee in the District of New Jersey. We therefore 
find that the defendant was deprived of his constitutional right to a 
trial by a jury of the district wherein the crime was committed, and 
that the judgment against him should be reversed. 

While Birnbaum pleaded guilty, and Gretsch, upon trial, was found 
guilty, of the crime charged, the constitutional right of each was alike 
invaded by indictment in a district in which the crime was not com- 
mitted. Although the judgment entered upon Birnbaum's plea of 
guilty is not before us, we venture to suggest to the District Court 
that a suspension of Bimbaum's sentence and a disposition of the 
indictment against him, in harmony with the views expressed in this 
opinion, would tend to uniformity in the administration of justice. 

The judgment is reversed. 

BUFFINGTON, Circuit Judge (dissenting). I am constrained to 
record a dissent in this case. 

Gretsch, the plaintiff in error, was a resident of New York state 
and a lawyer of many years practice. When* he and his partner, Birn- 
baum, went into bankruptcy, Gretsch advised their petition be filed 
in New Jersey. The two men met in New Jersey, prepared their sched- 
ules, signed them there and filed their voluntary petition in the District 
Court of the District of New Jersey. In their schedules, no return 
was made of some twenty-odd thousand dollars worth of jewelry which 
both men, when subsequently indicted, conceded had disappeared. 

Schedule B, prescribed by the Supreme Court in pursuance of stat- 
utory power, requires a "statement of all property of a bankrupt," and 



Digitized by 



Google 



OH£T80H V. UNITED STATES 61 

subdivision (2) requires a listing of amount and location of stock in 
trade. It contemplates, not only a listing of all the goods, but a dis- 
closure of where Uiey can be found. For example, item B (1) provides 
for a return of "machinery, fixtures, apparatus and tools used in busi- 
ness, with the place where each is situated, viz.," and item B (2) for 
"goods or personal property of any other description, with the place 
where each is situated, viz," 

That the schedules contemplated a listing of all the bankrupts' prop- 
erty, no matter where situate, is shown by the provision that "all real 
and personal property belonging to the bankrupt shall be appraised," 
etc. The act further provides that the trustee is vested by operation 
of law with the title of the bankrupt "to a// * * * property, which 
prior to the filing of the petition he could by any means have trans- 
ferred or which might have been levied upon and sold under judicial 
process against him." Moreover, as the court is granted jurisdiction 
to "cause the estates of bankrupts .to be collected, reduced to money 
and distributed," and to that end it is empowered to "enforce obedi- 
ence by bankrupts * * * to all lawfcul orders, by fine or impris- 
onment," etc., and further to "arraign, try, and punish bankrupts 
* * * for violation of this act, in accordance with the laws of pro- 
cedure of the United States, now in force, or such as may be hereafter 
enacted, regulating trials for the alleged violation of laws of the 
United States," it follows that the New Jersey District Court could, had 
it known the facts, have compelled these bankrupts by attachment and 
imprisonment to have delivered to the trustee their undisclosed prop- 
erty, no matter where it was located. Their violation of law lay in 
the fact that their property was concealed, not in the method or means 
by which such concealment was effected. It is manifest therefore that 
by making a false disclosure, an affirmative act, and by failing, a 
negative omission, to return all' their property in their schedules, 
Gretsch and Birnbaum laid the ground for charging them with the 
statutory crime of having "concealed while a bankrupt, or after his dis- 
charge, from his trustee any of the property belonging to his estate in 
bankruptcy." But it is contended that inasmuch as no part of their 
personal property was ever in New Jersey no crime was committed 
in New Jersey, and therefore the conviction of Gretsch in this case 
must be reversed because he was denied his constitutional right : 

That **the trial of all crimes, except in cases ot Impeachment, shall be by 
jury, and that such trial shall be held in the state where the said crimes shall 
have been committed." 

In view of the fact that Gretsch was himself a lawyer, that he was 
defended by competent counsel, that he pleaded to the indictment and 
chanced an acquittal without mooting this question in the court below, 
we are not impressed with his later contention that he was really de- 
nied any privilege which he prized as a constitutional shield. But, 
treating the question as a timely assertion of constitutional right, it 
has seemed to us that the concealment, which it is conceded was made, 
was criminally made in New Jersey. In determining that fact due 
regard must be given to the acts of Gretsch himself, done in New Jer- 
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sey. That the crime of concealment was committed somewhere is 
clear. The question is : Where did Gretsch commit it? Certainly not 
before filing the petition in bankruptcy. Assuming he had spirited his 
goods out of sight in New York with a view to going into bankruptcy, 
it is clear that such overt acts would not of themselves, and prior to 
bankruptcy, have constituted the statutory crime of bankruptcy con- 
cealment When did the intent to conceal rise to the level of crime? 
A crime has been defined in Bouvier's Law Dictionary as : 

"An act committed or omitted in violation of a public law either forbidding 
or commanding it*' 

When Gretsch therefore went to New Jersey and filed the petition in 
bankruptcy, and then and there made and placed on record attested 
statements which concealed the vital fact that he then had in his posses- 
sion $20,000 worth of property which under the law he should have de- 
scribed, located, and surrendered to the trustee, his prior criminal 
thought became a criminal deed, because he then and there violated 
the bankrupt law in not disclosing and scheduling his property. As- 
suredly failure to disclose what one by law should disclose is conceal- 
ment. 

Concealment is a continuing, persistent act, not an isolated, com- 
pleted one, for, as said by the Supreme Court in Re Snow, 120 U. S. 
286, 7 Sup. Ct 562, 30 L. Ed. 658: 

"A distinction is laid down in adjudiged cases and in text-writers between an 
offense continuous in its character, like tlie one at bar, and a case where the 
statute is aimed at an ofTense that can be conmiltted uno icto." 

Unless concealment lasts, it ceases to be concealment. If Gretsch 
had hidden his diamonds in New York, and then gone to New Jersey 
and disclosed their location in the bankruptcy proceedings, however 
guilty the prior act in New York was in purpose, the subseqijent act 
of terminating the concealment by a disclosure in the New Jersey pro- 
ceeding left no foundation on which to base the statutory crime. On 
the other hand, having concealed the goods in New York, and gone to 
New Jersey and there carried out a guilty purpose by there preparing 
and filing papers invoking the benefit of a law whose discharge was 
based on the disclosure and surrender of all his property, does not the 
conclusion inevitably follow that the guilty purpose, formed in New 
York, merged into a criminal act in New Jersey, and thus bring the case 
within the provisions of R. S. § 731, of which the Supreme Court in 
Burton v. United States, 202 U. S. 344, 26 Sup. Ct. 688, SO L. Ed. 
1057, 6 Ann. Cas. 392, said : 

"The petitioner relies cm those proTisiona of the Constitution of the United 
States which declare that in all criminal prosecutions the accused shall have 
the Tight to be tried by an impartial jury of the state and district wherein the 
crime shall have been committed. Article 3, { 2; Amendments, art 6. But 
the right thereby secured is not a right to be tried in the district where the 
accused resides, or even in the district in which he is personally ai the time 
of committing the crime, but in the district 'wherein the crime shall have 
been committed.' • ♦ ♦ When a crime is committed partly in one district 
and partly in another, it must, in order to prevent an absolute failure of jus- 
tice, be tried in either district, or in that one which the Legislature may des- 
ignate; and Congress has accordingly provided that, *when any offense against 
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the United States is begun in one Judicial district and completed in any other, 
it shall be deemed to have been committed in either, and may be dealt with, 
inquired of, tried, determined, and punished in either district, in the same 
manner as if it had been actually and wholly committed therein.' Rev. Stat. 
I 731." 

Gretsch's acts or omissions, subsequent to the bankruptcy, in contin- 
uing to secrete the goods do not constitute new additional crimes for 
which he could be indicted. They are merely evidential of the prior 
crime of concealment. They can all be given in evidence, not as proof 
of new crimes, but to show the single, statutory concealment which 
the bankrupt law makes a crime. The location of the goods, the means 
or method of concealment, are evidential and incidental; the fact of 
concealment is the all-important and controlling thing. The bankrupt 
law does not make a separate crime out of every concealment. If it 
did, a bankrupt could be indicted for every article he had concealed 
in different places, in different ways, and at different times. He could 
be indicted for perjury, also, as many different times as there are 
different articles or lots of articles to which his one false oath applied. 
If he filed a petition in one district, and had property in half a dozen 
other states which he was concealing, surely he could not be convicted 
in each of these several states for each of these several concealments. 
Yet it seems to logically follow that if Gretsch cannot be prosecuted 
for concealment in New Jersey, because his goods were in New York, 
it must be held he could be prosecuted in New York ; and if such be 
the law it logically follows that a bankrupt could be prosecuted in 
every one of several other states where he had goods concealed. But 
as said by Lord Mansfield in Crepps v. Durden, Cowper, 640 : 

"Repeated offenses are not the object which the Jjeglslature had in view in 
making the statute, but simply to punish a man for eserdsin^r his ordinary 
trade and calling on a Sunday." 

We think the impracticable results of such a holding give support 
to the view that concealment is a single crime, and not a series of 
crimes ; that when a bankrupt has elected in what district to have his 
estate administered, and then seeks to defeat the due administration 
of his estate in that district, by a concealment of his goods, that the 
law will r^;ard the jurisdiction in which he chose to make conceal- 
ment practically effective as the place where the crime of concealment 
localized, and that the bankrupt is denied no constitutional shield in 
so holding. For it will be apparent that cases can arise in these fraud- 
ulent concealment cases where, unless by a false return in his schedules, 
a dishonest bankrupt localizes the crime of concealment, he never will, 
nor indeed can, localize it elsewhere. If Gretsch's firm, for example, 
had held accounts for diamonds sold in New York, and they did not 
disclose those accounts in their schedules filed in the New Jersey dis- 
trict, if their failure to disclose such account in New Jersey was not 
a concealment, no conviction could ever be had, for the concealment 
would not localize elsewhere. 

Historically the constitutional provision was to stop the practice 
in vogue before our independence of carrying men from their own 
neighborhood and trying them for crimes in places where they had 



Digitized by 



Googk 



64 231 FEDBKAL RBPORTBR 

never committed crimes, and where they were not known. In this 
case, on the contrary, the evidence is that Gretsch advised the bank- 
ruptcy be brought in New Jersey because "nobody knows me over 
there.*' To invoke this great constitutional shield on behalf of an ex- 
perienced lawyer, who deliberately chose a neighboring state as a place 
to procure a fraudulent discharge, and who did not invoke such shield 
when he was tried by calling it to the trial court's attention, is well- 
nigh an answer to his contention. While we find no case in which the 
express question here involved was raised and decided, reference shows 
that the views expressed above are in harmony with adjudged cases. 
In Kern v. United States, 169 Fed. 617, 95 C. C. A. 145, the Circuit 
Court of Appeals of the Sixth Circuit sustained a conviction both for 
fraudulent concealment and also for making a false oath in a bank- 
ruptcy proceeding, where the facts were substantially like the present 
case. It was there said: 

"Moreover, his schedule being Indefinite, It would point to no more assets 
that in aid of It he should actually discover to the trustee, or» at least, to 
only so much as the trustee would be lllcely to discover. And, if he had form- 
ed the purpose to conceal the other assets from the trustee, his veriflcation 
of the schedule was a falsehood. The very puriwse of it was to show what 
his assets were and the whole of them. ♦ ♦ • goon after the commence- 
ment of the bankruptcy proceedings the bankrupt fled to Canada, picking up, 
as there was evidence tending to ^ow, some of his undisclosed assets in oth- 
er states on his way, and from Canada endeavored to gather in more. • ♦ • 
After he returned from Canada, the bankrupt by leave of the court filed an 
amended schedule of assets, which included tliose he is charged with having 
concealed; and counsel argues that this related back to his original schedule, 
and operated as an atonement, which, being made while tJie proceedings were 
yet in progress, redeemed his fault, so that in the end nothing was concealed 
from the trustee. But we are unable to agree that it would have such an 
effect The offenses of false swearing and concealment, when once commit- 
ted, could not be retrieved by right and lawful conduct and the doing of tilings 
'meet for repentence,* however they might affect the judgment of the court 
in imposing sentence." 

From this it will be seen that the court in effect held that conceal- 
ment occurred when the schedules were filed, and this was in accord 
with Seigel v. Cartel, 164 Fed. 691, 90 C. C. A. 512, where, on a peti- 
tion for discharge, it was said : 

"Not having scheduled or surrendered the property to the trustee, the con- 
cealment of the proceeds, within the provisions of the statute, is presumed." 

The question of jurisdiction was discussed in the late case of Lamar 

V. United States, 240 U. S. 60, 36 Sup. Ct. 255, 60 L. Ed. , where 

the court said : 

"It reasonably may be inferred from the evidence that the defendant was 
tried in the right state and district in fact ♦ ♦ ♦ The personation was by 
telephone to a person In New York (Southern District), and it might be found 
that the speaker also was in the Southern District; but, if not, at all events 
the personation took effect there. Burton v. United States, 202 U. S. 334, 26 
Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 392. These objections are frivolous, 
and the others have been shown to be unfounded.'* 

Admittedly the crime of concealment was committed somewhere, and 
reason, analogy, and the practical administration of the bankrupt law 
point to the New Jersey court, where the concealment was made ef- 
fective, as the place where it should be tried. 
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GLASS V. UNITED STATES. 

(Circuit Coart of Appeals, Third Circuit. March 25, 1916.) 

No. 2061. 

i. Bankeuptct ^=5>49o — Offenses — Admissibility of Evidence — Conceal- 
ment OF Pbopebtt. 

In a prosecution against a bankrupt for fraudulently concealing prop- 
erty from his trustee, evidence that defendant, shortly before the peti- 
tion was filed against him, removed his books and disposed of a large part 
of his goods, which were then In the district in which the bankruptcy 
proceedings were subsequently filed and the prosecution Instituted, was 
properly admitted, not as proof of the completed act of concealment, but 
as evidence of a plan or scheme from which an Inference of subsequent 
concealment could be drawn. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 912; Dec. 
Dig. «=»495.] 

2. Bankbuptct ^=>485 — Offenses — "Concealment of Pbopebtt." 

Bankr. Act July 1, 1898, c 541, § 1, cl. 22, 30 Stat 544 (Comp. St 1913, 
§ 9585), which defines concealment to Include secrete, falsify, and muti- 
late, contemplates by "concealment of property'* a continuous concealment 
in cases where the property was physically converted and concealed be- 
fore bankruptcy and remains secreted and concealed thereafter. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 906, 908; 
Dec Dig. «=»485. 

For other definitions, see Words and Phrases, First and Second Series, 
Concealment.] 

8. Bankbuptct ^=»485 — Offenses — Concealment of Pbopebtt — Constbuc- 
tion of Statute. 

The construction of continuous concealment of property in civil cases 
under Bankr. Act, § 14b (Comp. St 1913, § 9598), applies to the conceal- 
ment under the criminal section, 29b (section 9613). 

[Ed. Note.—For other cases, see Bankruptcy, Cent Dig. §§ 906, 908; 
Dec. Dig. <S=»485.] 

4. Cbiminal Law ^=»741(1) — Questions fob Jubt — Htpothesis of Innocence. 

While the evidence must exclude every reasonable hypothesis of guilt, 

where the reasonableness of the only hypothesis of innocence propounded 

presents a question on which men of ordinary intelligence may differ, it 

is for the Jury. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §S 1705, 1713, 
1727, 1728; Dec. Dig. <S=»741(1).] 

6w Cbiminal Law ^=>S29(9) — Requested Chabges — Chabge Albeadt Given. 
Where the court had properly charged the Jury on the presumption of 
innocence and the necessity of proof of guilt beyond a reasonable doubt, 
there was no error in refusing a requested charge that if there are a 
number of theories fairly deducible from the evidence which are compati- 
ble with guilt and a single theory fairly compatible with innocence, the 
Juiy must adopt the theory compatible with Innocence. 

[Ed. Note.— For other cases, see Criminal Law, Ont Dig. § 2011; 
Dec. Dig. <@=>829(9).] 

6u Cbiminal Law ^=:»1044 — Appeal — Questions Pbesented— -Sufficienct of 
Evidence. 

Appellate courts need not consider the question whether there was sub- 
stantial evidence to sustain a conviction, in the absence of a request for 
an instructed verdict and an exception to its denial. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 2672, 2674, 
2675 ; Dec. Dig. <g=>1014.] 

^s»For other cases see same topic 6 KEY-NUMBBR In all Key-Numbered Digests ft Itidezes 
231 F.— 5 
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In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Isidore Glass was convicted of fraudulently concealing property 
from his trustee in bankruptcy, and he brings error. Affirmed. 

I. F. Goldenhorn, of Jersey City, N. J., for plaintiff! in error. 
J. Warren Davis, U. S. Atty., of Trenton, N. J. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. The plaintiff in error (defendant be- 
low) was tried and convicted upon an indictment charging him with 
"the offense of having knowingly and fraudulently concealed while 
a bankrupt, * * * from his trustee * * * property belonging to 
his estate in bankruptcy." Section 29b, Bankruptcy Act of 1898. 

The defendant was a merchant, having a store in Passaic, another 
in Paterson, New Jersey, and warerooms in Brooklyn, New York. 
The latter were used for the storage of goods bought in New York 
and afterward shipped to Passaic, whence they were re-shipped (at 
times in original packages) to the warerooms in Brooklyn, and thence 
disposed of. The testimony discloses that in July or August, 1912, the 
defendant was in financial difficulty. He represented to his creditors 
that he was solvent, and that his assets were about $15,000 in excess 
of his liabilities. He succeeded in quieting his creditors until August 
30th, when they made an examination of his merchandise and books 
at his Passaic and Paterson stores, and found that his previous repre- 
sentations were false, in that he had overstated his assets and under- 
stated his liabilities. Being" confronted with his insolvency and under 
threat of bankruptcy proceedings, the next night he removed his books 
to his dwelling, and the larger portion of his goods from the Passaic 
store to rooms which he had recently rented in Paterson, and two 
days later loaded them on trucks and moved them to New York. An 
involuntary petition in bankruptcy was filed against him on September 
6th, and in due course a trustee was appointed. Neither the mer- 
chandise nor the books of the defendant so removed, were delivered 
to the trustee. 

[1, 2] The defendant claims that large sales and the payment of his 
debts with the proceeds, explain the removal of the goods and the dis- 
parity between assets found by the trustee and assets which he but 
recently had. The trial court admitted testimony touching the con- 
duct of the defendant in removing his books and in disposing of his 
goods during a brief period immediately prior to the date of bank- 
ruptcy, upon the ground that such testimony had a probative bearing 
on tlieir subsequent disappearance. Much of this testimony con- 
sisted of statements made by the defendant to his creditors, and acts 
done by him and his agents in secreting his books and in removing 
merchandise from place to place, before bankruptcy proceedings were 
instituted. The defendant complains that in admitting this testimony 
the court erred, because from its very nature, the offense of conceal- 
ing property from a trustee can only be committed after bankruptcy 
proceedings have been instituted and a trustee appointed. Therefore, 
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evidence of prior conduct was irrelevant The defendant urges this 
contention upon the theory that concealment within the meaning of 
the act must at all times be a physical act in the nature of manual con- 
version, begim and completed after bankruptcy, and therefore to be 
proved only by acts done after bankruptcy. This contention is without 
merit. The testimony was admitted, as stated by the court, not in 
proof of the completed act of concealment, but as evidence of a plan 
or a scheme from which inference of subsequent concealment and of 
fraudulent intent to conceal might reasonably be drawn. "Conceal" 
is defined by the act to include "secrete, falsify and mutilate" (section 
1, clause 22), and by concealment of property, the act contemplates a 
continuous concealment in instances where property is physically con- 
verted and concealed before bankruptcy and remains secreted and 
concealed after bankruptcy. In re Cramer (D. C.) 175 Fed. 879; 
In re James, 181 Fed. 476, 104 C. C. A. 224. As evidence of acts 
committed before bankruptcy is admissible in proof of concealment 
then begun and thereafter completed, so evidence of acts before bank- 
ruptcy is admissible in proof of fraudulent intent with which con- 
cealment is completed after bankruptcy. Seigel v. Cartel, 164 Fed. 
691, 90 C. C. A. 512. 

The case of Gretsch v. United States, 231 Fed. 57, C. C. A. , 

recently decided by this court, is distinguishable from this case upon 
the facts and in the point of decision. In that case, the property 
alleged to have been concealed had never been in the district in which- 
the offense was laid and the defendant tried. The question was 
whether the offense of concealing property from a trustee in bankruptcy 
could be committed in a district when the property had never been 
in the district, and therefore whether the defendant's constitutional 
right of trial in the district in which the crime was committed, had 
been invaded. In the case now before us, all of the property alleged 
to have been concealed was before bankruptcy in the district in which 
the defendant was tried, and for aught the testimony shows, some 
of it may now be there. The question here is, whether testimony 
of facts indicating concealment of property before bankruptcy is ad- 
missible in proof of its concealment, continued and completed, after 
bankruptcy. 

[3] The construction of continuous concealment has been declared 
by the courts principally in cases arising on applications for discharge 
under section 14b of the act. 2 Loveland on Bankruptcy, § 651, and 
cases cited. The construction applies with equal force to concealment 
of property under criminal section 29b. Each section deals with the 
same thing, though in different ways, and with different objects. The 
main difference in the provisions is in the proofs required in pro- 
ceeding under them, and this is the difference that always maintains 
between proof required in civil and criminal actions. We find no 
error in the court's rulings, reviewed under the third, seventh, eighth, 
ninth and tenth assignments of error. 

[4] The court was asked by the defendant to charge that: 

"If there are any number of theories ftiirly deducible from the evidence 
which are compatible with guilt, and a single theory fairly compatible with 
innooence, the Jury must adopt the theory of innocence." 
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We are asked to find that the court erred in refusing to give this 
instruction to the jury, and we are also asked to apply the principle 
of this instruction in determining whether the verdict was against 
the weight of the evidence. 

The defendant has not indicated the source of this proposition. 
We imagine that it was intended to embody the principle of the rule, 
that, to justify conviction of crime, the evidence must be such as to 
exclude every reasonable hypothesis but that of guilt. Isbell v. United 

States (C. C. A. 8th Circuit) 227 Fed. 788, C. C. A. , and cases 

cited. While such a rule is recognized, the question is always present 
— ^by whom is it to be applied ? In some cases no doubt by the court, 
but certainly not in such a case as this, ''where the reasonableness of 
the only hypothesis of innocence propounded presents at least a ques- 
tion upon which men of ordinary intelligence might honestly differ." 
Hart V. United States (C. C. A. 3d Circuit) 84 Fed. 799, 804. 28 C. 
C. A. 612. The trial court was therefore right in leaving the jury to 
determine whether the defense that the goods were sold before bank- 
ruptcy and the proceeds applied to the payment of the defendant's debts, 
was reasonable or not. The jury found that it was unreasonable, there- 
by destroying the "single theory fairly compatible with innocence." 
As we find nothing in tihe evidence that warrants the supposition that 
the jury was mistaken, we see nothing in the case to which the in- 
struction could be applied, either by the jury or by this court. 
• [B] In submitting the case, the court gave the customary and 
proper instruction with respect to the presumption of the defendant's 
innocence and the necessity of proof of guilt beyond a reasonable 
doubt.' As this instruction met the requirements of the case, we find 
no error in the court's refusal to give the additional instruction either 
in the language or the principle of the prayer. This disposes of the 
fifth and sixth assignments of error. 

[6] The remaining five assignments of error do not command our 
consideration, because in the matters to which they refer, no motions 
were made, or, if made, no exceptions were noted. Upon two of 
these assignments, however, the defendant based his main argument 
for reversal, namely, the error of the trial court in refusing to direct 
a verdict for the defendant, and that the verdict rendered was not 
supported by the evidence. It is a general rule that appellate courts 
will not consider the question whether there was substantial evidence 
to sustain a verdict, in the absence of a motion or request for an in- 
structed verdict by the defeated party at the close of the trial, and 
an exception to its denial. Fielder v. United States, 227 Fed. 832, 833, 

C. C. A. , and cases cited. There was no such motion, request 

or exception in this case. Nevertheless this is a criminal case, in- 
volving the liberty of the defendant. We have therefore been disposed 
to avail ourselves of our rule, under which we may notice a plain 
error not assigned, and consider this aspect of the case as if properly 
before us. We have given the case very full and very serious consid- 
eration, and find that the verdict was amply supported by the evi- 
dence, and that the court did not err in failing to instruct the jury to 
render a verdict of acquittal. 

The judgment below is affirmed. 
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OLMSTED-STBVENSON CO. v. MILLER.* 

In re MILLER. 

(Circuit Court of Appeals. Ninth Circuit March 6, 1916.) 

No. 262a 

1. Bankruptcy ^=^46 — ^Petition to Revise — ^Review of Questions of Fact. 

On a petition to revise proceedings in bankruptcy, the court is neither 
required nor permitted to review the testimony. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 929; Dec. 
Dig. <S=>446.] 

2. Bankbttftcy ^s»396<5) — ^Pbopebty Exempt — Gbowino Cbops. 

A crop growing when the petition was filed upon a homestead held by 
the bankrupt under the laws of the United States, upon which final proof 
had .not been ntade, was exempt, as when an order is made setting aside a 
homestead to a bankrupt, whether it be exempt under the laws of the 
state or the laws of the United States, the order of necessity carries with 
it all growing and unmatured crops. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. { 668; Dec. 
Dig. <J=>396(5).] 

3. Courts ^=s>366(19) — Federal Court — State Law — Exemptions of Bank- 

bupt. 

Whether a crop growing on a homestead held by the bankrupt under 
the laws of the United States, upon which final proof had not been made, 
was exempt, was a question of local law, controlled by the laws of the 
state, as construed by its highest court 

[Ed. Note.— For other cases, see Courts, Cent. Dig. { 957; Dec. Dig. 
«=s>366(19).] 

Gilbert, Circuit Judge, diss^tlng. 

Petition for Revision of Proceedings of the District Court of the 
United States for the District of Montana; George M. Bourquin, 
Judge. 

In the matter of R. S. Miller, bankrupt. An order of the referee, 
requiring the bankrupt to file a supplemental schedule, was reversed 
by the District Court (221 Fed. 690), and the Olmsted-Stevenson 
Company files a petition to revise. Judgment affirmed. 

John B. Clayberg, of San Francisco, Cal., for petitioner. 
Lewis P. Forestell, of San Francisco, Cal., and Rodgers & Rodgers, 
of Anaconda, Mont., for respondent. 

Before GILBERT and MORROW, Circuit Judges, and RUDKIN, 
District Judge. 

RUDKIN, District Judg:e. On the Sth day of February, 1914, the 
respondent. Miller, filed his voluntary petition in bankruptcy in the 
court below, accompanied by the usual schedules of his debts, assets, 
and property. At the time of filing the petition the bankrupt was in 
possession of a homestead held by him under the laws of the United 
States, upon which final proof had not been made. A crop of wheat 
growing on this homestead was not included in the schedules filed. An 
order of adjudication followed the filing of the voluntary petition, 
and this in turn was followed by an order of discharge some two 
months later. On the 28th day of Oct ober, 1914, the petitioner, Olm- 

^=»For otber cases see same topic A KEY-NUMBER In all Key-Nuxnbered Digests & Indexes 
* Rehearing denied May 8» 1916. 
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sted-Stevenson Company, a creditor of the bankrupt, filed a petition 
with the referee in bankruptcy, setting forth the failure of the bank- 
rupt to include the growing crop in his schedule, and praying that the 
case might be reopened and the bankrupt required to file a supple- 
mental schedule containing the omitted property. An order to show 
cause was made on the filing of this petition, and upon a hearing be- 
fore the referee an order was made granting the prayer of the petition 
and requiring the bankrupt to file a supplemental schedule. The order 
itself is not in the record, but we gather from the opinion of the ref- 
eree that it was to the effect that the bankrupt should account to the 
trustee for the value of the crop less certain offsets not material here. 
A petition was then filed with the court below to review the order 
of the referee in that behalf, and upon a hearing in the District Court 
the order of the referee was reversed. The present petition was there- 
upon filed in this court for a revision of the order of the District 
Court. 

[1] It appears from the record that the court below reversed the 
order of the referee on two grounds : ^a) Because the growing crop 
was exempt and did not pass to the trustee; and (b) because the 
trustee was estopped by his conduct from claiming the crop. The first 
question is one of law arising on the pleadings in the bankruptcy court ; 
but the question of estoppel is. one of fact, which can only be deter- 
mined by a reference to the testimony. There was no finding by the 
referee or the court below on that issue ; there was no agreed state- 
ment of facts ; and if this court is to determine the question at all, it 
must do so from a consideration of the testimony taken before the 
referee. But in a proceeding of this kind we are neither required nor 
permitted to review the testimony. In re Richards, 96 Fed. 935, 37 
C. C. A. 634; In re Boston Dry Goods Co., 125 Fed 226 60 C. C A. 
118; In re Taft, 133 Fed. 511, 66 C. C. A. 385 ; In re PettingiU & Co., 
137 Fed. 840, 70 C. C A. 338; Steiner v. Marshall, 140 Fed. 710, 72 
C. C. A. 103; In re Roadarmour, 177 Fed. 379, 100 C. C. A. 611; 
Hall V. Reynolds, 224 Fed. 103, 139 C. C. A. 659 

[2, 3] For this reason the petition to dismiss interposed in this court 
should perhaps be granted ; but in any event we agree with the con- 
clusion of the court below on the merits of the question involved. 
When an order is made setting aside a homestead to a bankrupt, 
whether the homestead be exempt under the laws of the state or un- 
der the laws of the United States, the order of necessity carries with it 
all growing and unmatured crops. The homestead is allowed to the 
debtor in order that he may support himself and his family, not as 
a mere shelter from the elements ; and if he is not entitled to use and 
retain the growing crops, well may he ask why is the homestead set 
apart at all. Let us now view the subject in the light of the author- 
ities. The question, of course, is one of local law, to be determined 
by reference to the laws of the state as construed by its highest court. 
Our attention has not been called to any decision of the Supreme Court 
of Montana, but a number of federal cases are cited where the ques- 
tion has been decided adversely to the homestead claimant. 

In Re Coffman (D. C.) 93 Fed. 422, it was held that crops growing 



Digitized by 



Google 



OLM8TED-8TEVENSON GO. V. MILLEB 71 

on a homestead set apart under the laws of the state of Texas at the 
time of an adjudication in bankruptcy are not exempt, and must be 
surrendered to the trustee in bankruptcy. This decision, however, is 
clearly in conflict with the repeated decisions of tlie highest court of 
that state. Alexander v. Holt, 59 Tex. 205; Parker v. Hale (Tex. 
Civ. App.; 78 S. W. 555 ; Staggs v. Piland, 31 Tex. Civ. App. 245, 
71 S. W. 762; Moore v. Graham, 29 Tex. Civ. App. 235, 69 S. W. 
200. In re Daubner (D. C.) 96 Fed. 805, from the District of Oregon, 
and In re Hoag (D. C.) 97 Fed. 543, from the Western District of 
Wisconsin, are based largely on the decision in the Coffman Case, and 
not upon decisions of the local courts. 

In Re Sullivan, 148 Fed. 815, 78 C. C. A. 505, from the District of 
Iowa, the court held that ripe corn standing in the field on a home- 
stead was not exempt. Whether the court intended to distinguish be- 
tween ripe com and other growing crops does not appear from the 
opinion ; but in any event the decision seems to be opposed to the deci- 
sion of the Supreme Court of the state of Iowa in Morgan v. Rountree, 
88 Iowa, 249, 55 N. W. 65, 45 Am. St. Rep. 234. In the latter case it 
was held that moneys due for rent of a homestead are exempt from 
execution, and in referring to certain cases relating to growing crops 
the court said : 

"It is clear that such crops are not exempt under statutes exempting per- 
sonal property, unless specified therein. Such crops, if exempt, must, in the 
absence of such specifications, be so under the law exempting the homestead. 
The reasoning in these cases seems to us to lose sight of the spirit and pur- 
pose of the law exempting homesteads. The conflict in the cases is explained, 
in part at least, by the differences in the statutes of these states. It will be ob- 
served, however, that in none of them is it held that crops, while growing up- 
on the homestead, are not exempt. To answer the question certified, we must 
ascertain the letter and spirit of our statute exempting homesteads. It is cer- 
tainly the spirit and purpose to exempt, not only the homestead, but also the 
use thereof, for without the use the exemption would be valuelesa It is not 
simply as a place of shelter, a place in whfth to live, that homesteads are ex- 
empt, but also as a means of making a living, as Is shown by the exemption of 
one-half an acre in town, 40 acres in the countr>% and the shop or building, 
when situated on the exempt premises, in which the head of the family car- 
ries on his business. The use of the hon>estead, as well as the homestead it- 
self, is unquestionably exempt so long as Uie homestead character is main- 
tained. When the homestead is terminated, by abandonment or otherwise, the 
exemption ceases; but in this case it was not terminated. 'We think it is in 
harmony with the evident spirit and purpose of our statute to hold that the 
head of a family owning a homestead has the right to hold as exempt, not only 
the homestead and its use, but also crops or money which he may derive from 
its use whUe the property continues to be his homestead. If the homestead is 
terminated by abandonment or otherwise, the exemption ceases. To hold that 
the owner of a homestead can only hold as exempt such proceeds of its use 
as the industry of himself or family has produced would tN9 in many cases to 
deny the benefits of such exemption entirely.*' 

And in concluding its opinion the court said : 

"We are clearly of the opinion that proceeds derived from the use of 
the homestead while it remained such are exempt to the head of a family." 

The court in the Sullivan Case disposed of the decision of the state 
court by saying that so much of the opinion as related to growing crops 
was obiter. With this conclusion we are unable to agree. The state 
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court was discussing the nature of the homestead, with all its inci- 
dents, and, while only the question of rents was there involved, yet 
the rents and products of a homestead are so closely related that what 
is said of 'the one is of necessity applicable to the other. 

In re Friedrich (D. C.) 199 Fed. 193, from the District of Minne- 
sota, was based on the ruling in the Sullivan Case from the same cir- 
cuit, in the absence of any controlling decision by the Supreme Court 
of the state. 

The courts which hold that growing crops are not exempt lose sight 
of the objects and purposes of homestead laws, and the reasons for 
their decisions are by no means conclusive. These reasons are, first, 
that growing crops may be sold or mortgaged ; and, second, that the 
exemption statutes do not specifically exempt them. But the power 
of alienation is incident to the ownership of all property, exempt or 
nonexempt. The homesteader may dispose of his homestead, and of 
his other exempt property as well; he may dispose of his household 
furniture, and even of his clothing; but it does not follow from this 
that a sheriff or trustee in bankruptcy may seize them. Growing crops 
are not specifically exempted by statute ; but neither are growing trees, 
fences, or buildings. They are each and all exempt, however, in our 
opinion, by necessary implication. A growing crop will pass by a sale 
of the land, unless expressly reserved, and, as already stated, an order 
setting aside a homestead is equivalent to a sale or other transfer. The 
reason for the exemption of crof>s growing on a homestead, given by 
the Court of Civil Appeals of Texas in Moore v. Graham, supra, is, 
in our opinion, unanswerable: 

•*The occupation by the head of a family of a homestead for agriculture Is 
for the purpose of realizing therefrom something to support himself and fam- 
ily, rather than to employ it as a mere place wherein to shelter him and them 
from the winter's cold or summer's heat. If the exemption extended to him 
does not include an ungathered cjop, whether matured or not, It is of no bene- 
fit to the owner. In such an event he and his wife and children would only 
have the privilege of standing in the house or yard, and seeing an officer in- 
vade their field, and take possession of, by virtue of an attachment or execu- 
tion, the crops growing or standing thereon, and appropriate the fruits of 
their toll, without any benefit from what the law was Intended to secure 
them.** 

We see no distinction between crops growing on a homestead claim 
existing under the federal statutes and crops growing on a homestead 
set apart by state laws. Perhaps the reason for upholding the exemp- 
tion in the former case would be stronger than in the latter; but in 
either case to set aside a homestead to an unfortunate debtor in the 
spring, and permit a trustee in bankruptcy to invade it in the fall and 
carry away the crops, is to keep the word of promise to the ear and 
break it to the hope. 

The judgment of the court below is affirmed. 

GILBERT, Circuit Judge (dissenting). Section 6 of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 [Comp. St. 1913, § 
9590]) provides that the act shall not affect the allowance to bank- 
rupts of the exemptions prescribed by the state laws in force at the 
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time of filing the petition; and section 70a (section 9654) provides 
that the trustee of the bankrupt's estate shall be vested by operation 
of law with the title of the bankrupt as of the date when he was ad- 
judged a bankrupt, "except in so far as it is to property which is ex- 
empt," to all property which prior to fiHng the petition "he could 
have by any means transferred," etc. The property here involved 
could have been transferred, for it is settled by the statutes and deci- 
sions of Montana that the owner may mortgage a growing crop. 
Brande v. Babcock Hardware Co., 35 Mont. 256, 88 Pac. 949, 119 Am. 
St. Rep. 858. And being transferable under the laws of the state of 
Montana, it passed to the trustee, unless it was property which was 
exempt. 

It is not contended that it was exempt under the laws of Montana, 
but it is said that it is" exempt for the reason that it was a crop pro- 
duced upon land which the bankrupt held as a homestead entry un- 
der the public land laws of the United States. It may be conceded 
that growing crops on such a hromestead claim are not subject to ex- 
ecution ; but the test question here is not whether the crops were sub- 
ject to execution, but whether they could have been transferred by 
the voluntary act of the owner. That they could have been so trans- 
ferred is not questioned. And it is not denied that in every case in 
which the right of the trustee in bankruptcy to growing crops on the 
homestead land of the bankrupt has been called in question in the fed- 
eral courts the right has been sustained. In Re Coffman (D. C.) 93 
Fed. 422, it was held that a bankrupt cannot claim as exempt prop- 
erty a crop of cotton growing on his homestead at the time of the 
adjudication in bankruptcy, although an execution could not have 
been levied upon the property before its severance. The court said : 

"But in a case of voluntary bankruptcy, where the bankrupt comes for- 
ward and tenders all of his property subject to execution, to he applied rat- 
ably on his debts. In order that he may reap the benefits of the Bankruptcy 
Act, the question may well be asked: Does he not, by his act, extend an 
invitation and give warrant to the trustee to come upon his homestead and 
gather that which belongs to his creditors?" 

In re Daubner (D. C.) 96 Fed. 805, was a case in which the grow- 
ing crop of the bankrupt was upon land acquired by the latter under 
the United States Homestead Law (Act Cong. May 20, 1862, c. 75, 
12 Stat. 392). The court held that the crop passed to the trustee. 
The court said : 

"€pon a sale of the land the growing crops, unless reserved, would pass to 
the purchaser ; but they are capable of reservation and of mortgage and sale 
by the owner of the land, and when such owner voluntarily goes into bank- 
ruptcy he must be held to intend that such of his property and rights as are 
the subject of disposition by him, and are not expressly exempt, shall vest in 
the trustee for the benefit of creditors. Such crops are the fruits of the bank- 
rupt's industry, or of his investment of money, or both." 

So in Re Hoag (D. C.) 97 Fed. 543, it was held that the bank- 
rupt may not claim as exempt crops growing on his homestead at 
the time of filing his petition in bankruptcy. In Re Sullivan, 148 Fed. 
815, 78 C. C. A. 505, the Circuit Court of Appeals for the Eighth Cir- 
cuit affirmed the District Court for the Northern District of Iowa in 
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holding that corn standing in the field on the homestead of the bank- 
rupt, which had fully matured at the date of the bankruptcy, is not 
exempt under the homestead exemption statute of Iowa. In Re Fried- 
rich (D. C.) 199 Fed. 193, the ruling of In re Sullivan was followed. 

But it is held by the majority of this court that those decisions are 
all to be disregarded, for the reason, it is said, that in two of them 
the courts erroneously construed the decisions of the state courts, 
which they professed to follow, that the decision in Re Coffman was 
in conflict with the decisions of the Supreme Court of Texas in Alex- 
ander V. Holt, 59 Tex. 205, Parker v. Hale (Tex. Civ. App.) 78 S. 
W. 555, Staggs v. Piland, 31 Tex. Civ. App. 245, 71 S. W. 762, and 
Moore v. Graham, 29 Tex. Civ. App. 235, 69 S. W. 200. All of those 
cases except the first were decided after the decision in Re Coffman. 
In Texas, as in some other states, a distinction has been made be- 
tween crops growing on a homestead and crops which have been 
gathered and severed from the soil; and it is held that the former 
take the character of the land as to exemption, but that the latter do 
not. The decisions so cited from Texas sustain that rule. It is a mis- 
take to say that In re Coflfman is in conflict with them. In that case 
the court held that, where the homestead laws of the state do not in- 
clude growing crops, the bankrupt cannot claim as exempt property 
the crop growing on his homestead at the time of the adjudication in 
bankruptcy, although an execution could not have been levied upon 
such crop before its severance, and that if, after the appointment of 
the trustee, the bankrupt gathers and removes the crop, he must sur- 
render the same or the proceeds of the sale to the trustee. The court 
in that case cited the decisions of the Supreme Court of Texas to sus- 
tain the conclusion so reached. 

So it is said that the decision of the Circuit Court of Appeals for 
the Eighth Circuit in Re Sullivan is in conflict with the decision of 
the Supreme Court of Iowa in Morgan & Hunter v. Rountree, 88 
Iowa, 249, 55 N. W. 65, 45 Am. St. Rep. 234. But the Circuit Court 
of Appeals carefully considered and distinguished Morgan & Hunter 
V. Rountree. That was a case in which the Supreme Court of Iowa 
had held that the homestead law of that state created an estate which 
the owner thereof may enjoy, and that, if he cannot conveniently re- 
side on the homestead, he may lease it and enjoy the rent reserved 
with like immunity from claims of creditors as would attach to the es- 
tate itself. The Circuit Court of Appeals held that the Supreme 
Court of Iowa, in construing the state statute of exemption, had not 
decided that the crops growing on an exempt homestead are for that 
reason alone exempt from liability to creditors of the owner of the 
homestead. 

Many of the reported cases on the subject of exemptions of crops 
raised upon homesteads are controlled by the provisions of the state 
statutes whereby the homesteads are created. All of those statutes 
recognize that the occupation of homestead land is for the purpose of 
realizing therefrom something to support the claimant and his fam- 
ily, and in some states express exemption is made of all produce, 
rents, or profits arising from the homestead land, and in most states 



Digitized by 



Google 



OLMSTED-BTBYBNSON OO. V. MILLER 75 

provisions are made for the protection of the rights of the homestead 
claimants. Generally speaking, the right preserved is the right to en- 
joy a home and the land on which it is situated from liability to forced 
sale to pay the debts of the owner, with certain restraints upon his 
right of alienation, but with the power to waive, abandon, or ter- 
minate the right. 

The possessory right to land under such state statutes diflfers widely 
from the right of the settler upon a homestead under the public land 
laws of the United States. That right is subject to no limitation or 
restraint, except that the lands acquired by homestead entry shall not 
in any event become liable for the satisfaction of any debt contracted 
prior to the issuing of the patent therefor. The homestead involved 
in the present case is of the latter class. The right of the claimant 
to the products of the land is not affected by any provision of a 
state statute, and, of course, it cannot be aflfected by any decision of 
the courts of the state in which the land lies. The question here is 
purely one of the effect of the laws of the United States. Under those 
laws no right of the bankrupt in the land of the homestead claim 
passed to the trustee. But the right to the growing crops was sub- 
ject to transfer by the bankrupt at the time when the petition in bank- 
ruptcy was filed. It was property which he could have "transferred," 
as provided in section 70a. As was said by Judge Sanf ord in Re Bur- 
nett & Co. (D. C.) 201 Fed. 162: 

"The mere fact that the property could not have been levied upon and sold 
at the date of the adjudication would not prevent the bankrupt's title from 
passing to the trustee, if it were property which the bankrupt could by any 
means have transferred." 

The decisions of the federal courts, so far as they have considered 
the question here involved, sustain the doctrine which may be thus 
expressed : When a homestead entryman voluntarily files his petition 
in bankruptcy and asks the court to declare him a bankrupt, and to 
accept his estate, and to discharge him from his liability to creditors, 
the trustee becomes vested of all the bankrupt's transferable prop- 
erty, except that which is exempt under the law of the state ; that if 
a portion of the bankrupt's property is a growing crop, which his la- 
bor and money have produced upon a homestead, which he holds un- 
der the laws of the United States, and such growing crop is not ex- 
empt under the law of the state, he should be held to surrender with 
it to the trustee the right to enter upon the land, if necessary to re- 
move the crop therefrom ; and that where, as here, the bankrupt has 
harvested the crop, he should be required, as was ordered by the ref- 
eree in the case at bar, to surrender the same or the proceeds thereof 
to the trustee, reserving to himself the cost and expense of raising and 
harvesting the crop. 
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OLMSTED-STEVENSON CO. V. LANGDORF.* 

In re LANGDORF. 

(Circuit Court of Appeals, Ninth Circuit March 6, 1916.) 

No. 2627. 

Petition for Revision of a Certain Order of the District Court of the United 
States for the District of Montana, In Bankruptcy; George M. Bourquin, 
Judge. 

In the matter of S. A. Langdorf, bankrupt On petition by the Olmsted- 
Stevenson Company for revision, under Bankr. Act July 1, 1888, c. 541, § 24b, 
30 Stat 553 (Comp. St 1913, §• 9608), of an order in matter of law. Affirmed. 

John B. Clayberg, of San Francisco, Cal., for petitioner. 
L. P. Forestell, of San Francisco, Cal., and Rodgers & Rodgers, of Anaconda, 
Mont., for respondent 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

PER CURIAM. Affirmed, in accordance with the stipulation of counsel for 
the respective parties, filed August 23, 1915, providing that the above-entitled 
matter shall abide the decision of this court as rendered in the matter of Olm- 
sted -Stevenson Co., a Corporation, Petitioner, v. R. S. Miller, Bankrupt, Re- 
spondent, in the Matter of R. S. Miller, a Bankrupt (No. 2628) 231 Fed. 69, 

C. C. A. — , and in accordahce with the decision this day rendered by this 
court in the latter matter. 



CLYDE S. S. CO. ▼. WHALEY et aL 

(Circuit Court of Appeals, Fourth Circuit February 2, 1916.) 

No. 1367. 

1. AliTEBATION OF INSTBUMKNTS ^=»3 — EFFECT 01^— "MaTEBIAL ALTEBATIOIT.*' 

Where plaintiff's agent stored goods with warehousemen, who Issued 
receipts in the name of the agent not knowing that plaintiff was the real 
party in interest, the substitution of the name of plaintiff and erasure of 
the agent's name from the receipts was a "material alteration," which, 
if made by a party in interest, would render the instrument void, despite 
the rule that the substitution of one name for another is immaterial, 
when the name of the real party intended is inserted. 

[Ed. Note. — For other cases, see Alteration of Instruments, Cent Dig. 
H 5-15; Dec. Dig. <g=»3. 

For other definitions, see Words and Phrases, First and Second Series, 
Material Alteration.] 

2. Altebation of Instbukents «=s>11(2) — Effect — ^Altebation bt Stbangeb. 

A material change in a written instrument avoids it against one party, 
only when it is made by the other party or with his consent, and an al- 
teration by a stranger, or by an agent without authority, is only a spolia^ 
tion, not affecting the instrument's validity. 

[Ed. Note. — ^For other cases, see Alteration of Instruments, Cent Dig. 
S§ 61-66, 68-71; Dec. Dig. <g=»ll(2).] 

3. Alteration of Instruments ^=»11(2) — ^Authority of Agent. 

A steamship company directed its agent to store goods with defendants, 
who were warehousemen. Defendants issued the receipts to the agent 
held, that for the agent to erase its name and Insert that of its princi- 
pal, the steamship company, was not an alteration preventing the compa- 
ny as an undisclosed prlnclpcQ from enforchig the contract, for an agent 
of a party to the instrument, not authorized to change it, is deemed a 

QssFor other casea see same topic A KBT-NUMBBR in all Key-Numbered Digests ft Indexes 
• Rehearing denied May 8, 1916. 
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Stranger, and the agent, because autborlzed to store the goods, was not 
^npowered to change the receipts. 

[Ed. Note. — For other cases, see Alteration of Instruments, Cent Dig. 
|§ 61-66, 68-71; Dec Dig. €!=f>ll(2).] 

4. WAREnousE&acN €=»25(5) — Liability. 

Civ. Code S. C. 1902, §§ 1719-1721, respectively provide that warehouse- 
men shall not transfer or remove goods. for which a receipt has been given 
without the written assent of the persons holding the receipt, that ware- 
bouse receipts may be transferred by Indorsement and delivery, but that 
those provisions forbidding delivery of property except on surrender and 
cancellation of the original receipt or the Indorsement of delivery there- 
on, in case of partial delivery, shall not apply to property replevied or 
removed by operation of law. The agent of a steamship company stored 
its property with defendant warehousemen, and they Issued a receipt In 
the name of the agent Thereafter the agent, having erased Its name and 
Inserted that of its principal, directed the warehousemen to deliver to It a 
portion of the goods. Held that, as the original receipt was not produced 
and canceled, nor was delivery Indorsed thereon, the warehousemen were 
liable to the principal for delivery to the agent 

[B«d. Note. — For other cases, see War^ousemen, Cent Dig. §i 42-45; 
Dec Dig. <9=»25(5).] 

In Error to the District Court of the United States for the East- 
em District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Action by the Clyde Steamship Company against W. B. Whaley and 
others. There was a judgment for defendants, and plaintiff brings er- 
ror. Reversed. 

J. P. K. Bryan, of Charleston, S. C, for plaintiff in error. 

Huger Sinkler and Nathaniel B. Barnwell, both of Charleston, S. 
C. (Whaley, Barnwell & Grimball, Mitchell & Smith, and Nathans & 
Sinkler, all of Charleston, S. C, on the brief), for defendants in er- 
ror. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The Clyde Steamship Company brought 
this action to recover $3,592.52, the value of 38 bales of burlaps stored 
with W. B. Whaley and A. Hasell Heyward, doing business as ware- 
housemen under the name of Boyce's Wharf. By consent the cause 
was tried without a jury. The District Judge found that the plaintiff 
should recover nothing, and that the defendant should recover $391.50, 
its undenied counterclaim for storage. Judgment was entered accord- 
ingly, and the cause comes here on error assigned in the rejection of the 
plaintiff's claim. 

The facts are not in dispute. In November, 1907, the Clyde Steam- 
ship Company held 251 bales of burlaps in Charleston under bill of 
lading calling for delivery to the order of the consignor. The ship- 
ment was intended for the Goldsmith Manufacturing Company, and 
was to be delivered to that company on presentation of the bills of lad- 
ing duly endorsed. The Steamship Company, being pressed for room 
on its wharf, asked the Goldsmith Company to arrange for it the stor- 
age of the burlaps at some other wharf pending the presentation of 

^=»For other cum mo lam* topic & KET-KUMBBR 1b all Key-Numbered Dleests ft Indezee 
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the bills of lading. Accordingly the Goldsmith Company arranged to 
store the goods with Whaley and Hey ward on Boyce's Wharf; and 
the Steamship Company had the goods delivered there. The agency 
of the Goldsmith Company was not disclosed to Whaley and Heyward, 
and they issued warehouse receipts for 277 bales of burlaps in the 
name of the Goldsmith Company as if it were the owner of the en- 
tire lot. Afterwards the Goldsmith Company in accounting with the 
Steamship Company admitted that it had received and stored for the 
Steamship Company on Boyce's Wharf 251 bales of burlaps, and turned 
over the warehouse receipts for that number of bales, from which it 
had erased its own name and written in the place of it the Clyde 
Steamship Company. On the same day it gave a written order to 
Boyce's Wharf directing that 229 bales— 22 bales short of the 251 
bales — ^be held for the order of the Steamship Company, and the re- 
maining 48 bales of the 277 bales for its own order. Whaley and Hey- 
ward knew nothing of the alteration of the receipts or their delivery 
to the Steamship Company ; but they delivered to the Steamship Com- 
pany the 229 bales according to the written order of the Goldsmith 
Company. On the other hand, the Steamship Company took the re- 
ceipts for the 251 bales from the Goldsmith Company, supposing that 
the alteration had been made before their delivery to the Goldsmith 
Company. At the trial the plaintiff relied on the receipts, and proof 
of the agency of the Goldsmith Company as evidence of its right to 
recover the value of 22 bales, the difference between 251 bales called 
for by the receipts turned over to it by tlie Goldsmith Company and 
229 bales, the number received by it from Boyce's' Wharf. The Dis- 
trict Judge held that the erasure of- one name and the substitution of 
the other was a material alteration, which annulled the receipts, and 
that therefore no recovery could be based on them. 

[1] The rule is too well settled for serious discussion that the era- 
sure of the name of the payee or obligee in a written instrument and 
the insertion of the name of another person is a material alteration, 
and that such an alteration when made by a party in interest will 
render the instrument void. The rule is founded upon the public ne- 
cessity that written instruments should be kept inviolate, and upon the 
principle that the writing as made by both parties binds and not that 
which one of the parties has attempted to substitute. Steele v. Spencer, 

1 Pet. 552, 7 L. Ed. 259; Ann. Cas. 1913C, 180, note; 10 Am. Dec. 267, 
note ; 86 Am. St. Rep. 80, note ; 35 L. R. A. 464, note ; 1 R. C. h. 973 ; 

2 Corpus Juris, 1214; Sanders v. Bagwell, 32 S. C. 238, 10 S. E. 946, 
7 L. R. A. 743; White v. Harris, 69 S. C. 65, 48 S. E. 41, 104 Am. 
St. Rep. 791. A limitation of the rule is that the substitution of one 
name for another is not a material alteration, where it amounts to 
nothing more than inserting the real name of the party intended. Such 
a change does not alter the instrument, for the person intended, though 
incorrectly named, could be shown by parol. Mouchet v. Cason & 
Hill, 1 Brev. (S. C.) 307; Hanrick v. Patrick, 119 U. S. 156, 7 Sup. 
Ct. 147, 30 L. Ed. 396; 22 Ann. Cas. 1045, note. Manifestly the era- 
sure of the name "Goldsmith Manufacturing Company" and the sub- 
stitution of the name "Clyde Steamship Company" was a material 
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alteration ; it was not the mere giving of the real name of the party in- 
tended, for Whaley and Heyward did not know the Steamship Com- 
pany in the transaction. 

[2, 3] There is, however, another rule as well established as that 
just stated. A material change in a written instrument avoids it 
against one party only when it is made by the other party or with his 
consent, and a change made by a stranger (that is, one who has lio legal 
interest in the instrument) without authority from the party in interest 
is only a spoliation, not affecting its validity. An agent of a party 
to the instrument not authorized to change it is in this sense a stranger 
without legal interest, and a change made by such agent does not 
destroy the paper, but leaves it a valid contract binding according to 
its original form. Flinn & Hart v. Brown, 6 S. C. 229; Equitable 
Mfg. Co. V. Allen, 76 Vt. 22, 56 Atl. 87, 104 Am. St. Rep. 915 ; Langen- 
berger v. Kroeger, 48 Cal. 147, 17 Am. Rep. 418; Burgess v. Blake 
(Ala.) 86 Am. St. Rep. 103, note; White Sewing Machine Co. v. 
Dakin, 86 Mich. 581, 49 N. W. 583, 13 L. R. A. 313; Gleason v. 
Hamilton, 138 N. Y. 353, 34 N. E. 203, 21 L. R. A. 210; Vander- 
ford v. Farmers' & M. N. Bank, 105 Md. 164, 66 Atl. 47, 10 L. R. 
A. (N. S.) 129; 2 Corpus Juris, 1336; Kingan & Co. v. Silvers et al., 
13 Ind. App. 80, 37 N. E. 413 ; Tulane University v. O'Connor et al., 
192 Mass. 428, 78 N. E. 494. The alteration of the agent does not 
destroy the instrument, even when the other contracting party makes 
the obligation to the agent in his own name supposing him to be the 
principal. In that case, in the absence of fraudulent concealment on 
his part, the principal, being the real party in interest, has the right 
to enforce the contract in its original form upon proof that the nominal 
payee or obligee was his agent. 

In Hunt V. Gray, 35 N. J. Law, 227, 10 Am. Rep. 232, John T. Hunt 
sold a horse for George Hunt and took the note of the purchaser to 
himself as payee without disclosing his agency. He altered the note 
without the consent of George Hunt. In holding that the alteration 
did not annul the paper. Chief Justice Beasley said : 

•*Tlie alteration of this note was not the act of the plaintiff, because the per- 
son who made it was not his agent for that purposa These were the facts: 
John T. Hunt was tlie agent who sold the plaintiff's horse for him ; In that 
transaction he took * ♦ ♦ it to the bank and had it discounted, the pro- 
ceeds going to the plaintiff. From these circumstances an authority to alter 
this note cannot be inferred. It was not an act that properly appertained to 
the transaction to which the agency related. It could not have been within 
the contemplation of either the principal or the agent, at the time of the cre- 
ation of the agency. Consequently, the act must be regarded as though done 
by a stranger, without the concurrence, express or implied, of the plaintiff." 

The rule is thus well stated in Spreng v. Juni, 109 Minn. 85, 122 
N. W. 1015, 18 Ann. Cas. 222: 

**The owner of a promissory note, in which a third party is named as payee, 
may maintain an action upon it, without indorsement, upon proof of such 
ownership by evidence other than the note. Oassidy v. Faribault First Na- 
tional Bank, 30 Minn. 86, 14 N. W. 363. Again, a change in a written con- 
tract by a stranger thereto is not an alteration, but a spoliation, which does 
not a^oid it, and the obligee may enforce it in its original form, as if no 
change had been made. If the change is made by an agent having no author- 
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ity wtilch includes the making of snch change, it does not avoid the contract, 
unless ratified by the principal. 3 Page on Contracts, 1514, 1515; Ames t. 
Brown, ^2 Minn. 257." 

The reason of the rule that a change made by an agent, who had 
authority to take the paper, but not to alter it, does not destroy it, is 
well iHustrated by the case now under consideration. To reduce the 
matter to its simplest form, let it be assumed that the goods are still 
in the possession of Boyce's Wharf. The Steamship Company owned 
the goods. The agency of Goldsmith Company was limited to the 
storage and taking the receipts. The receipts in whatever form taken, 
being for the goods of the Steamship Company were also the prop- 
erty of the Steamship Company, and it could recover upon them upon 
proof that the Goldsmith Company was their agent in storing the goods 
and taking the receipts. Would the fact that the Goldsmith Company 
altered the receipts without authority from the Steamship Company 
make them of no effect? It seems plain on principle and under the 
authorities cited that the question must receive a negative answer. 
The authority of an agent to destroy by alteration a paper taken on 
behalf of his principal is not to be presumed, and there was no evi- 
dence of authority to alter. On the contrary, the fact was that the 
Steamship Company took the receipts without knowledge of an altera- 
tion after delivery, supposing that its own name had been inserted be- 
fore delivery of the receipts. 

Under the circumstances we cannot resist the conclusion that the 
unauthorized change made in the receipts by the agent was a mere 
spoliation ; that they were valid instruments in the hands of the Clyde 
Steamship Company, and the Steamship Company would be entitled 
to recover on them upon proof of the agency of the Goldsmith Com- 
pany if the goods were still in the hands of the warehousemen. 

[4] This brings us to the question whether the warehousemen are 
protected from the plaintiff's claim by delivery to the Goldsmith Com- 
pany, because they had received the goods from the Goldsmith Com- 
pany and delivered them to that company without notice of the Steam- 
ship Company's interest. We express no opinion as to what would be 
the rights of the parties imder the common law or the rules of equity, 
because the question is answered by the statutes of South Carolina 
in force at the date of these transactions. 

Section 1719, Code of 1902, prohibits warehousemen from trans- 
ferring or removing beyond their control goods held on storage for 
which a receipt has been given without the written assent of the per- 
son or persons holding such receipt. 

Section 1720 provides that warehouse receipts — 

"may be transferred by indorsement and delivery thereof, to the purchaser or 
pledgee, signed by the person to whom the receipt was originally given, or by 
an endorsee of such receipt; and any person to whom the same may be so 
transferred shall be deemed and taken to be the owner of the goods, wares 
and merchandise therein specified, so far as to give validity to any pledge, lien 
or transfer made or created by such person or persons ; but no property shall 
be delivered except on surrender and cancellation of said original receipt or 
the endorsement of such deUvery thereon In case of partial deUvery. The as- 
signment of warehoose receipts which shall have the words *Not Negotiable' 
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plainly written or stamped on the face thereof shall not be effective until re- 
corded on the books of the warehousemen issuing them." 

Section 1721 provides: 

"So much of the preceding sections 1719 and 1720 as forbids the delivery of 
property except on surrender and cancellation of the original receipt or the 
endorsement of such delivery thereon, in the case of partial delivery, shall not 
apply to property replevied or removed by operation of law." 

Other sections of the statute make the delivery of goods by a ware- 
houseman without surrender or cancellation of the receipts a criminal 
offense, and give a right of action against the warehouseman in favor 
of any person sustaining damages either immediate or consequential 
by reason of such violation of the statute. 

The provision of the statute that goods in storage should not be de- 
livered except on surrender and cancellation of the receipt, or indorse- 
ment thereon in case of partial delivery, was as much a part of the con- 
tract as if it had been written in the receipts by the warehousemen. 
Hence the Steamship Company, which rightfully acquired and held the 
receipts as its own property, was authorized to rely on this provision 
of the law as a part of the contract. Indeed we cannot doubt that one 
of the purposes of the law was to meet just such, conditions as have 
here arisen. Business men as a rule must deliver their goods to ware- 
housemen through agents. But the owner is in a degree protected 
against fraud and mistake of his agent in having the receipt made out 
in his own name, by the statute which forbids the warehousemen to 
deliver the goods to the depositor or any other person without the 
production of the receipt and due entry of the delivery. If he de* 
livers without the production of the receipt it is at his own risk. 
The statute is also a beneficent protection to the warehouseman against 
claimants who do not present the receipts. 

Even as to bills of lading which do not fall under the statutes above 
cited, Chief Justice Mclver said for the Court in National Bank of 
Chester v. Atlanta & Charlotte Air Line Railway Company, 25 S. C. 
224: 

**[t is true that a carrier may safely deliver goods intrusted to him for 
transportation to the person rightfully, entitled to receive them, even without 
the production of the bill of lading, but In such a case he takes upon himself 
the burden of showing that the delivery was to the proper person, and this 
he must show as a matter of defense ; for when it is once shown that he has 
delivered the goods to one not holding the bill of lading, a prima facie case is 
made out against him, which can only be rebutted by showing that although 
he made the delivery without the production of the bill of lading, yet he has 
in fact deUvered to the very person who, according to the terms of the bill of 
lading, was entitled to receive the goods. In other words, the bUl of lading in 
his contract by which he agrees to deliver the goods entrusted to him for trans- 
portation to the person named therein or to his order ; and if he delivers them 
to any one else and loss ensues to the person entitled to receive the goods, he 
becomes liable." 

The Supreme Court of the United States has laid down the rule as 
to warehouse receipts that the obligation of the warehouseman is 
"not to deliver without a surrender of the receipts." "The duty of 
the warehouseman is performed when he gets the property into his 
own possession before he issues the receipt, and transfers that posses^ 
231 F.— « 
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sion when demanded to the lawful holder of the receipt" Insurance 
Co. V. Kiger, 103 U. S. 352, 26 L. Ed. 433. Under a statute prohibit- 
ing a warehouseman from transferring or removing beyond his im- 
mediate control goods for which a receipt has been given without the 
written consent of the holder and the production of the receipt, the 
Court of Appeals of Kentucky held that no one could obtain the prop- 
erty except the holder of the receipt and that the warehouseman could 
assert no claim or set-ofF against the holder unless the receipt shows 
such right to exist Cochran v. Ripy, 13 Bush, 495. 

It is regrettable that the loss must fall on the warehousemen who 
delivered the goods in good faith to the person who deposited them 
and to whom they issued the receipts. But the conclusion cannot 
be escaped that the loss was due to the violation by the warehousemen 
of an express provision of the statute upon the observance of which 
the Steamship Company as the lawful holder of the receipts had a 
right to rely for its protection. 

Reversed. 



SHUMPERT V. NATIONAL STATE BANK OF COLUMBIxV et al. 

In re LION FURNITURE CO. 

(Circuit CJourt of Appeals, Fourth CJlrcult. February 2, 1916.) 

No. 1389. 

1. Corporations ^=»477(1) — Mortoaoes ~ Consideration — Mortoaoes to 

Stockholders. 

A corporation and its sole stockholders conveyed all of its assets to A. 
and W.. who Indorsed on the conveyance a transfer of the assets to the 
corporation. The stockholders also transferred the stock to A. and W., 
and new certificates were issued in their names and assigned to the former 
stockholders as security. A. and W. paid the former stockholders $7,000 
in cash, and they and the corporation made notes for $22,500, to secure 
which a chattel mortgage was executed by the corporation. The corpora- 
tion was indebted to a bank, and the former stockholders made a new 
note to the bank, and assigned the notes and mortgage and stock cer- 
tificates as security. Payments were subsequently made on the notes and 
mortgage, part of which were paid to the bank, and part, with the permis- 
sion of the bank, to the former stockholders. Held, that the transaction 
was in effect a sale by the stockholders of their Interest in the corpora- 
tion and a mortga^ by the corporation of its assets to provide for pay- 
ment of Its debts, and payment to the former stockholders of the agreed 
value of their interest and the mortgage was good as security in the hands 
of the bank to the extent of the balance due on its debt, since, when the 
former stockholders took up the corporation's note, substituting their 
own, they became creditors of the corporation, and the mortgage to the 
extent of the debt was good In their hands, or the hands of their assignee. 

[Ed, Note. — FOr other cases, see Corporations, Cent. Dig. §§ 1859, 1865- 
1868; Dec. Dig. «==>477(1).3 

2. Corporations ^=»478— Mortgages— Validity—Estoppel. 

The consent or permission of the bank to the payment of money by the 
corporation to the former stockholders in no way affected the bank's 
rights, as It was under no duty to subsequent creditors to enforce payment 
of its security, and had no authority to prohibit the corporation from pay- 
ing money to the former stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 1871; Dec. 
Dig. €=>478.] 
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8. Corporations ^=»00(1) — Iia>EBT£DNES8 — Absuhiko Debts of Stock- 
holders. 

As a general rule a corporation cannot legally bind itself to pay the 
purchase price of stock sold by a stockholder to a third person, and thl& 
principle is embraced in the inhibition of Ck)nst S. G. art. 9, § 10, and 
Civ. Code 1912, | 2889, against the issuance of stocks or bonds save for 
labor, money, or property, and against all fictitious increase of stocks or 
Indebtedness. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig, § 444; Dec. 
Dig. <©=>99(1).] 

4. Corporations «=s>99(l) — Indebtedness — Assuming Debts or Stock- 

holders. 

Other stockholders and existing creditors, unless they have waived the 
rule or estopped themselves from asserting it, are always entitled to the 
protection of the rule that a corporation cannot bind itself to pay the pur- 
- chase money of stock sold by a stockholder to a third person. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig. § 444; Dec. 
Dig. «=>99(1).] 

5. Corporations ^s>477(3) — Indebtedness — Assuming Debts of Stock- 

holders. 

As stockholders are the equitable owners of corporate property when 
outstanding debts have been paid, and can by merely formal legal pro- 
ceedings sell the property, transfer the legal title and divide the proceeds 
of the sale, they may in equity bind the corporation by a sale or mortgage 
for their own benefit as individuals as against themselves and all others 
subsequently becoming creditors or stockholders, with full notice of the 
conveyance or mortgage and the purpose for which it was given. 

[E3d. Note. — For other cases, see Corporations, Cent Dig. | 1858 ; Dec. 
Dig. «=»477(3).] 

6. Corporations <S=»542(3) — Indebtedness — Assuming Debts of Stock- 

holders. 

Subsequent creditors of a corporation may attack a mortgage executed 
by a corporation to secure a stockholder for the purchase money of hi» 
stock, unless he has notice by record or otherwise, not only of the existence 
of the mortgage, but of the purpose for which it was given, as the law 
authorizes those dealing with a corporation to assume that the corporate 
assets are kept for corporate purposes, and that the proceeds of a cor- 
porate mortgage have been paid into the treasury of the corporation. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig. § 2156; Dec. 
Dig. <g=»542(3).] 

7. Corporations <@=»547(4) — Indebtedness — Assuming Debts of Stock- 

holders. 

A corporation and Its sole stockholders executed a joint bill of sale of all 
of its assets for a recited consideration of $29,500 to W. and A., who indors- 
ed on the conveyance a transfer of the assets to the corporation. The stock- 
holders also transferred their stock to W. and A., and new certificates 
were issued in their names and assigned to the former stockholders as 
security. A. and W. paid ?7,000 of the consideration in cash, and they 
and the corporation made notes for $22,500, secured by a chattel mortgage 
of the corporation, attached to which was evidence that its execution 
was authorized by A. and W. as directors and sole stockholders. The bills 
of sale and mortgage were duly recorded. Held, that subsequent creditors 
were put on notice that the mortgage was executed as part of the pur- 
chase by W. and A. of the stock in the corporation, and could not attack 
the validity of the mortgage. 

[£d. Note. — For other cases, see Corporations, Cent Dig. § 2181 ; Dec. 
Dig. «=>547(4).] 
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Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Charieston, in Bankruptcy; Hen- 
ry A. Middleton Smith, Judge. 

In the matter of the Lion Furniture Company, bankrupt An order 
of the referee, denying a petition of J. C. Shumpert, trustee, to set 
aside notes and a mortgage in favor of the National State Bank of 
Columbia and others, was approved and confirmed by the District 
Court, and the trustee appeals. Affirmed. 

Hunter A. Gibbes, of Columbia, S! C, for appellant. 
W. M. Shand, of Columbia, S. C. (Shand, Benet, Shand & Mc- 
Cowan, of Columbia, S. C, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The Lion Furniture Company, a corpo- 
ration of South Carolina, was adjudicated a bankrupt on a voluntary 
petition March 18, 1915. The following transactions took place on 
June 6, 1912: 

E. G. Cook and H. K. Cook, sole stockholders of the company, 'and 
the company itself, through E. G. Cook and H. K. Cook, its officers, 
executed to Jules N. Winsten and M. B. Abrams a conveyance of all 
of the stock in trade and other assets of the corporation. The con- 
sideration mentioned in the conveyance was $29,500. Indorsed on this 
paper was a transfer or assignment, signed by Winsten and Abrams, of 
all the assets back to the corporation for "valuable" consideration. The 
Cooks transferred and assigned all of the capital stock of the corpora- 
tion, of the par value of $10,000, to Winsten and Abrams. The cer- 
tificates of stock were canceled and new certificates issued in the name 
of Jules N. Winsten and M. B. Abrams, and these new certificates 
were then assigned in blank to the Cooks. Abrams and Winsten paid 
to E. G. Cook and H. K. Cook $7,000 in cash as part consideration 
for the property transferred to them; and they and the corporation 
made notes for the remainder of the purchase price, $22,500, payable 
to the Cooks. A chattel mortgage was executed by the corporation 
through Winsten and Abrams, its officers, and Winsten and Abrams as 
individuals in favor of the Cooks for the purpose of securing the pay- 
ment of the notes, aggregating $22,500. The mortgage recites that 
the $22,500 is a debt of the corporation. It purports to convey all of 
the assets of the corporation as security for the notes. Attached to 
the mortgage is evidence of the fact that the execution of it was au- 
thorized by the directors, Abrams and Winsten, and by Abrams and 
Winsten, the sole stockholders. Both the conveyance and the mort- 
gage were duly recorded in the office of the clerk of court for Richland 
county. When these papers were executed the corporation was in- 
debted to the National State Bank of Columbia in the sum of $9,700, 
which was made up of $6,700 old indebtedness of the company, and 
$3,000 borrowed to aid in paying oS mercantile creditors at the time 
of the transfer to Winsten and Abrams. 

Shortly after June 6, 1912, the Cooks made a new note to the bank 
for the $9,700 and assigned to the bank the notes and mortgage f or 
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$22^500 and certificates for the entire capital stock as security. The 
corporation's notes for $9,700 were then canceled. The Cooks used 
the $7,000 paid them in cash in paying all the other debts of the cor- 
poration existing on June 6, 1912. The corporation continued in busi- 
ness under the control and management of Winsten and Abrams, the 
sole directors and stockholders. Between June 6, 1912, and the adju- 
dication in bankruptcy the corporation made payments out of its as- 
sets on the notes and mortgage, aggregating $15,270.31. With the per- 
mission of the bank, part of this .money was paid direct to the Cooks ; 
the balance was paid to the bank and credited on the note of the 
Cooks which the bank held. The bank continued to hold as security 
the notes and mortgage executed by the corporation. The Cooks now 
claim that there is owing by the corporation on the notes and mort- 
gage the sum of $9,856. The amount due the bank on the note of 
the Cooks secured by the assignment of the notes and mortgage of 
the corporation is $5,774.82. The assets of the corporation arising 
from a sale made under the order of the court amount to a little over 
$8,304. This money is held by the trustee pending the determination 
of the question as to the validity of the mortgage and notes. 

[1] The transaction was in effect a sale by the stockholders of their 
interest in the corporation, represented by their stock, and a mortgage 
by the corporation of its assets to provide for (1) the payment of the 
corporate debts, and (2) the payment to the outgoing stockholders of 
the agreed value of their interest in the corporate assets after the 
payment of the debts. It seems clear that the mortgage of the corpo- 
ration was valid in the hands of the Cooks and in the hands of the 
bank, their assignee, to the extent of the balance due on the debt to the 
bank. That debt was admittedly a debt of the corporation ; and when 
the Cooks took it up by substituting their own notes in consideration of 
the note and mortgage given to them by the Furniture Company, they 
became creditors of the corporation and were entitled to hold the 
mortgage executed to them at least to the extent of the debt of the 
corporation which they had settled with the bank. This being so, it 
is evident that the mortgage was good as a security in the hands of the 
bank, the assignee of the Cooks, to the extent of the balance due on 
its debt, which the Cooks had settled by a substitution of their own 
notes with the Furniture Company's mortgage as security. 

[2] We do not see that the consent or permission of the bank to the 
payment of money by the corporation to the Cooks, who claimed the 
corporate notes subject to the security of the bank's debt, could affect 
the bank's rights. The bank was not in control of the Furniture Com- 
pany; and it was under no duty to subsequent creditors to enforce 
the payment of its security. It had no authority to prohibit the cor- 
poration from paying money to the Cooks. No legal detriment can 
be allowed to result to the bank from not objecting to that which it 
had no power to prevent. It had a right to hold its security without 
enforcement as long as it saw fit. The mortgage therefore is good in 
the hands of the baiJc as security for its debt. 

After the payment of the balance due the bank, there will be a sur- 
plus in the haiids of the trustee; and the question of difficulty is 
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whether this should be paid to the Cooks, as holders of the remainder 
of the mortgage debt, or be distributed among the creditors generally. 
[3-5] The Constitution of South Carolina provides: 

"Stock or bonds shall not be Issued by any corporation save for labor done, 
or money or property actually received or subscribed; and all fictitious in- 
crease of stock or Indebtedness shall be void." Section 10, article 9. 

The statute law of the state contains the same provision with slight 
verbal variances. Code of 1912, § 2889. 

It is elementary that the legal • title to corporate property is 
in the corporation, and not its stockholders, and that as a gen- 
eral rule a corporation cannot legally bind itself to pay the pur- 
chase mioney of stock sold by a stockholder to a third person. 
This principle is embraced in the Constitution and statutory in- 
hibition above quoted. The application of the principle depends, 
however, upon the position of those who invoke it. Other stockhold- 
ers and existing creditors are always entitled to the protection of the 
rule unless they have waived it or estopped themselves from asserting 
it. But when all outstanding debts have been paid, the stockholders 
are the equitable owners of the corporate property. They could by 
merely formal legal proceedings sell the property, transfer the legal 
title, and divide the proceeds of the sale ; and it seems to follow that 
they may in equity bind the corporation by a sale or a mortgage for 
their own benefit as individuals as against themselves and all others 
who subsequently become creditors or stockholders with full notice 
of the conveyance or mortgage and the purpose for which it was given. 
This is the conclusion of the courts of Maryland and Alabama in well- 
considered opinions. Swift v. Smith, 65 Md. 428, 5 Atl. 534, 57 Am. 
Rep. 336; First National Bank of Gadsen v. Winchester, 119 Ala. 
168, 24 South. 351, 72 Am. St. Rep. 904. 

[6] Nevertheless subsequent creditors may invoke the protection 
of the general principle that a mortgage executed by a corporation to 
secure a stockholder for the purchase money of his stock, unless as 
a subsequent creditor he has notice by record or otherwise, not only 
of the existence of the mortgage, but of the purpose for which it was 
given. Notice of a mortgage is not notice that the proceeds have been 
applied to other than corporate purposes. On the contrary, the law 
authorizes all who deal with a corporation to assume that all of the 
corporate assets are kept for corporate purposes ; that the proceeds 
of a corporate mortgage have been paid into the treasury of the corpo- 
ration. If the proceeds have not been paid to the corporation by the 
mortgagee, but diverted to other purposes, then it follows that the 
mortgage in the hands of the mortgagee cannot be enforced as against 
a subsequent creditor without notice of the diversion of the proceeds 
of the mortgage. In a case like this the Circuit Court of Appeals of 
the Seventh Circuit thus well states the principle: 

'*But it is said that the creditors represented by the trustee in this case had 
knowledge of the existence of the mortgage, and must therefore have extended 
their credit with notice of the facts. The contention clearly embodies a non 
sequitur. Knowledge of the presence on the records of the mortgage does not 
imply notice that out of the capital or assets of the corporation the share^ 
holders were payii^ their individual debts. The mortgage <m file, so far as 
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the creditors knew, may have been executed for corporate purposes^ its avails 
remaining somewhere among corporate assets." In re Haas, 131 Fed. 232, 
65 C. C. A. 218. 

[7] The joint bill of sale of the Lion Furniture Company and the 
Cooks, as its only shareholders, to Abrams and Winsten for $29,500, 
the bill of sale of Abrams and Winsten back to the Lion Furniture 
Company, and the mortgage from the Lion Furniture Company and 
Abrams and Winsten to the Cooks to secure 52 notes, aggregating 
$22,500 were sufficient on their face, when taken together, to put the 
public on notice of the nature of the transaction. As we have endeav- 
ored to show, those who credited the company with this notice of the 
mortgage and the purpose for which it was given are not in a position ' 
to attadc its validity. 

Affirmed, 



In re SOUTHERN ARIZONA SMELTING CO. * 

MARTIN V. FREEMAN. 

(CJlrcuit Court of Appeals, Ninth Circuit March 20, 1916.) 

No. 2697. 

1. Bankbuptct ^=s>61 — ^Adjudication — Voluntaet Bankbuptct — "Bank- 

rupt" — "PEB80N." 

Bankruptcy Act July 1, 1898, c. 541, § 1 (1), 90 Stat. 544 (Comp. St 1913, 
{ 9585), defines a "person'' against whom a petition has been filed as in- 
cluding a person who has filed a voluntary petition, and declares (4) that 
the term ''bankrupt" shall Include a person against whom an involun- 
tary petition has been filed or who has filed a voluntary petition or who 
has been adjudged a bankrupt, and (19) that the term "persons" shall 
include corporations. Section 3 (5) declares that for one to admit in 
writing his inability to pay his debts and willingness to be adjudged a 
bankrupt constitutes an act of bankruptcy. A corporation filed a volun- 
tary petition in bankruptcy reciting its inability to pay its indebtedness 
and that it had exhausted its ability to borrow money to procure funds for 
the care and preservation of its property and declared its willingness to 
be adjudged a bankrupt and surrender its property for the benefit of credi- 
tors. Held that, as the filing of the i)etition constituted an act of bank- 
ruptcy, a creditor could not, though a question of jurisdiction may be 
always inquired, into, attack an adjudication of bankruptcy on the ground 
tibat the corporation was not actually insolvent; for, unless a dismissal 
of the petition is sought, the averments of insolvency are not issuable. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 49; Dea 
Dig. «©=>51. 

For other definitions, see Words and Phrases, First and Second Series, 
Bankrupt, Person.] 

2. Bankbuptct ^=s>51 — ^Adjudication — Tibib fob Making. 

Under Bankruptcy Act, § 59a (section 9643), declaring that any qualified 
person may file a petition to be adjudged a voluntary bankrupt, the court 
may, immediately upon the filing of a voluntary petition, adjudicate 
the petitioner a bankrupt 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. { 49; Dec. 
Dig. «&=»51.] 

3. Bankruptcy ^=>200(3) — Liens — ^Voluntary Bankruptcy. 

Where, within four months after the property of a corporation was at- 
tached, it was adjudged a bankrupt on its voluntary petition, the lien of 

^s>For otlier cases see same topic A KEY-NUMBER in aU Key-Numbered DiseeU A Indexes 
* Rehearing denied May 8, 1916. 
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the attaching creditors is vacated ; Bankruptcy Act, t ^^ (section 9651)^ 
declaring that all levies, Judgments, or attachments obtained against an 
insolvent at any time within four months prior to the filing of a petition 
in bankruptcy shall be null and void. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. f§ 296-3(K); 
Dec. Dig. «=>200(3).] 

4. Bankruptcy ^=5>199 — ^Actions — Evidence. 

Where an attachment lien was rendered ineffective as an incumbrance 
on adjudication of bankruptcy, inquiry as to the bankrupt's insolvency at 
the time the attachment was levied is immaterial. 

[Ed. Note. — For other cases* see Bankruptcy, Dea Dig. ^s>199.] 

Petition to Revise in Matter of Law an Order of the District Court 
of the United States for the District of Arizona; Wm. H. Sawtelle, 
Judge. 

In the matter of the bankruptcy of the Southern Arizona Smelting 
Company, a corporation. Petition by M. P. Freeman, as trustee of 
the estate of the bankrupt, against John H. Martin, as trustee of the es- 
tate of the Imperial Copper Company, a corporation, bankrupt. There 
was an order in favor of petitioner, and John H. Martin petitions for 
revision. Order affirmed. 

Francis M. Hartman and Edwin F. Jones, both of Tucson, Ariz., 
for petitioner. 

Ellinwood & Ross, of Bisbee, Ariz., and Selim M. Franklin, of 
Tucson, Ariz., for respondent. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. John H. Martin, as trustee in bankruptcy 
of the Imperial Copper Company, a corporation, bankrupt, asks re- 
view of an order of the District Court for the District of Arizona 
made in the matter of the Southern Arizona Smelting Company, a 
corporation, bankrupt. 

The Imperial Copper Company was adjudged a bankrupt upon an 
involuntary petition on July 25, 1911. Upon August 21, 1911, M. 
P. Freeman was elected trustee in bankruptcy of the Imperial Cop- 
per Company; but about July 2, 1914, he resigned, and Martin, the 
petitioner herein, was elected to succeed him. When the Imperial 
Copper Company was adjudged a bankrupt, it was a creditor of the 
Southern Arizona Smelting Company in the sum of $28,887.71. On 
January 23, 1912, Freeman, as trustee of the copper company, brought 
action in the territorial court in Arizona against the Southern Arizona 
Smelting Company to recover upon this debt. About June 17, 1914, 
upon application of certain creditors of the copper company, the Dis- 
trict Court directed that the trustee should cause an attachment to 
issue in the action then pending before it, and that a levy should be 
made upon the property of the smelting company. Thereafter, on 
September 29, 1914, and within four months of the date of the levy 
of the attachment referred to, the Southern Arizona Smelting Com- 
pany filed its voluntary petition in bankruptcy in the United States 
District Court for the District of Arizona, and upon the same day 
was adjudicated a bankrupt; and on October 31, 1914, M. P. Free- 

^=:»For other cases see same topic A KEY-NUMBER In all Key-Numbered Digests it Indexes 
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man was elected as trustee in bankruptcy of the smelting company. 
Thereafter, about March 18, 1915, Freeman as trustee in bankruptcy 
of the smelting company petitioned the United States District Court 
for an order to show cause, directed against Martin as trustee of the 
Imperial Copper Company, why the attachment lien heretofore re- 
ferred to should not be held to be null and void, and why injunction 
should not issue enjoining Martin as trustee from further prosecuting 
such attachment proceeding, and alleging in the petition, among other 
things, that at the time of the levy of the writ of attachment the 
Southern Arizona Smelting Company was, and at all times since had 
been, insolvent. Martin, as trustee in bankruptcy of the Imperial 
Copper Company, answered the petition of Freeman and denied that 
the Arizona Smelting Company was insolvent at the time of the 
levy of the attachment or at the time of the filing of the voluntary 
petition in bankruptcy by the smelting company, or at any time, and 
alleged, among other things, that at the time of the levy of the writ 
of attachment and of the filing of the voluntary petition in bank- 
ruptcy and at all times the smelting company was solvent with ample 
property to pay its debts ; that many of the alleged debts due by the 
Arizona Smelting Company were not legal and could not be proved 
or allowed in the bankruptcy proceedings. He prayed that the court 
would hear evidence upon the question of the insolvency of the Ari- 
zona Smelting Company at the time of the levy of the attachment and 
of the filing of the petition in voluntary bankruptcy. The court ruled 
that the attachment was null, and that the property affected thereby 
should be released, and restrained Martin as trustee of the Imperial 
Copper Company, bankrupt, from prosecuting the action to recover 
the debt in the state court. 

[ 1 ] The substance of the assignments of error is : That the court 
ought not to have held that the adjudication of bankruptcy of the 
Arizona Smelting Company upon the voluntary petition filed by it 
within four months of the levy of the writ of attachment dissolved 
the attachment lien without regard to the question of solvency or in- 
solvency at the time of the levy of the attachment or at the time the 
adjudication in bankruptcy was made. 

Petitioner, through his counsel, concedes that if an involuntary pe- 
tition in bankruptcy had been filed against the Arizona Smelting 
Company within four months from the time of the levy of the writ of 
attachment, and that if the attaching creditor, the trustee of the Impe- 
rial Copper Company, had not appeared in the bankruptcy proceedings 
and resisted the adjudication, such adjudication would have been res 
adjudicata against petitioner as to the insolvency of the smeltinj^ com- 
pany. But he asks the court to distinj2:uish between the consequences 
of such a concession and those 4o follow in this case, because, here, 
the bankruptcy adjudication was had upon a voluntary petition, with- 
out notice to petitioner or other creditors. 

Section 1 of the Bankruptcy Act of 1898 explicitly gives us the def- 
initions of words and phrases used in the act which control. Among 
them are these: 

••(1) *A person against whom a petition has been filed* shall include a per- 
son who has filed a voluntary petition ; • ♦ • (4) 'bankrupt' shall include 
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a person agalDst whom an involuntary pecition * • ^ has been filed, or 
who has filed a voluntary petition, or who has been adjudged a bankrupt; 
(19) 'persons' shall Include corporations, except where otherwise specified." 

Section 3, providing what shall constitute acts of bankruptcy, in- 
cludes as an act having: 

"(5) Admitted in writing his inability to pay his debts and his willingness 
to be adjudged a bankrupt on that ground." 

The act of bankruptcy upon which voluntary bankruptcy is based 
is the written admission contained in the petition itself that the pe- 
titioner is unable to pay its debts and is willing to be adjudged a bank- 
rupt on that ground. 

The averments of the petition establish those facts so far as a de- 
cree of bankruptcy is concerned, and the corporation has committed 
an act of bankruptcy in filing the petition. These facts are not is- 
suable, nor is notice necessary unless dismissal is sought. Hanover 
National Bank v. Moyses, 186 U. S. 181, 22 Sup. Ct. 857, 46 L. Ed. 
1113. In that case Chief Justice Fuller quoted Judge Lowell, in Re 
Fowler, 1 Low. 161, Fed. Cas. No. 4,998, holding that the voluntary 
petitioner niight be in fact fraudulent and able and unwilling to pay 
his debts, but that the law "takes him at his word and makes effectual 
provision, not only by civil but even by criminal process to effectuate 
his alleged intent of giving up all his property." Jurisdiction may 
always be inquired into, but adjudication usually follows as matter of 
course and brings the bankrupt's property into the custody of the 
court; it is only after adjudication that the law requires that notice 
be given by publication and by mail of the first meeting of creditors 
and of each of the various subsequent steps in administration. 

The petition of the Arizona Smelting Company to be adjudged 
a bankrupt, upon which adjudication was had, sets forth in full the 
resolution of the board of directors reciting that their company was 
then largely indebted and wholly unable to pay any of its indebted- 
ness, all of which was long overdue, that it was involved in litigation 
and without funds with which to pay the necessary expense thereof, 
that it had "exhausted its ability to borrow money to procure funds 
for the care and preservation of its property," and declared that it 
was willing to be adjudged a bankrupt under the laws of the United 
States, and to surrender all of its property for the benefit of its 
creditors. 

[2,3] We regard the averments of the petition as clearly showing 
commercial insolvency, and under section 59a of the Bankruptcy Act 
the court had authority to act upon the petition as soon as it was filed 
and to make the adjudication. In re Guanacevi Tunnel Co., 201 Fed. 
317, 119 C. C. A. 554. This being so, what was the effect of the peti- 
tion and adjudication upon the lien acquired by the attachment of the 
property of the smelting company within four months prior to the 
filing of the petition? By section 67f of the Bankruptcy Act it is 
provided that all levies, attachments or other liens obtained through 
legal proceedings against a person who is insolvent, at any time with- 
in four months prior to the filing of a petition in bankruptcy against 
him, shall be deemed null and void in case he is adjudged a bankrupt. 
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and the property affected by the levy, attachment, or other lien shall 
be wholly discharged and released from the same and shall pass to 
the trustee as a part of the estate of the bankrupt, imless the court 
shall order that the right under such levy or attachment or other lien 
shall be preserved for the benefit of the estate. 

The Supreme Court, in First Nat. Bank v. Staake, 202 U. S. 141, 
26 Sup. Ct. 580, SO L. Ed. 967, holding that attachments were annulled 
by the filing of a petition in bankruptcy within four months after the 
attachments were levied, said that to what extent liens obtained by 
prior judicial proceedings should be recognized was a matter wholly 
within the discretion of Congress. That was not a voluntary bank- 
ruptcy, but in giving the meaning of section 67 of the act no distinc- 
tions were made between the attitude of one adjudged a bankrupt in 
involuntary proceedings and one who voluntarily seeks adjudication. 
We think there should be none when it is kept in mind that it was the 
intention of Congress to prevent creditors of a bankrupt from gain- 
ing preferences over other creditors through legal proceedings had 
within four months prior to the filing of the petition. As held by the 
court in Re Kenney, 105 Fed. 897, 45 C. C. A. 113, the property of 
the bankrupt is "safeguarded" against all such proceedings. Metcalf v. 
Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122. This purpose 
might often not be carried out if the debtor could by voluntary pro- 
ceedings legalize transactions which would be nullified upon invol- 
untary proceedings. Strong confirmation of the view that one who 
has filed a voluntary petition is in no better position than one who 
is declared a bankrupt involuntarily is found in the provisions of the 
first section of the act, heretofore quoted, that " *a person against whom 
a petition has been filed* shall include a person who has filed a volun- 
tary petition." The Court of Appeals of the Seventh Circuit, in Rich- 
ard's Case, 96 Fed. 935, 37 C. C. A. 634, had the question here in- 
volved under examination and construed section 67f as applicable to 
all cases where a voluntary petition is filed where such provisions are 
pertinent. Judge Brown, in Re Vaughan (D. C.) 97 Fed. 560, also 
ruled to like effect, and well reasoned that the relation of the execution 
creditor to other creditors, to tlie bankrupt, and to his estate, is the 
same where levy is made in voluntary as in involuntary proceedings, 
and that the preference obtained by the creditor if the levy is not 
annulled operates to the harm of other creditors and so violates the 
policy of the act just as much in the one instance as in the otlier. 

[4] In the case of Stone-Ordean-Wells Co. v. Mark, 227 Fed. 975, 

C. C. A. , decided since the cases above cited, the Court of 

Appeals of the Eighth Circuit has held that as the statute 67f , supra, 
only avoids liens obtained against an insolvent, the insolvency of 
the person at the time the lien is acquired is an indispensable condi- 
tion of the existence and of the exercise of the power to avoid in 
summary proceedings one of the liens specified. That was a case of 
involuntary bankruptcy. However, for reasons already indicated, un- 
der such a state of facts as is here presented there appears to be no 
substantial reason for construing the statute as distinguishing between 
voluntary and involuntary proceedings. We therefore believe that by 
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filing the petition and by the adjudication in bankruptcy the lien of 
the attachment levied within four months prior to the adjudication 
upon the property of the smelting company was by operation of law 
dissolved, and that the rule established by this court in Cook v. Robin- 
son, 194 Fed. 785, 114 C. C. A. 505, is sound. It follows that, as was 
there held, the lien being ineffective as an incumbrance upon Ae prop- 
erty of the bankrupt, inquiry as to the insolvency of the bankrupt at 
the time the attachment was levied was wholly irrelevant and imma- 
terial. Collier on Bankruptcy, p. 96 et seq. 
The order of the District Court is affirmed. 



BROWN et aL v. FLETCHER, 

(Circuit Court of Appeals, Second Circuit March 14, 1916.) 

No. 229. 

1. Pbocess ^=s>83 — Manner of Service — ^New Yobk Statute. 

The provision of Code Civ. Proc. N. Y. | 2524, requiring the maUing of 
citations from the Surrogate's Court, where the person to be served is with- 
out the state, applies only where service is made by publication, and not 
personally. 

[Ed. Note. — For other cases, see Process, Dec Dig. ^=>83.] 

2. Courts ^=»493(2) — Prioettt op Jurisdiction — Federal and State Courts. 

A federal court cannot be deprived of Jurisdiction of a suit to establish 
rights against a testamentary trustee by a subsequent decree of a Surro- 
gate's Court settling the accounts of the trustee and directing him to pay 
the trust fund to another person, in which proceeding the complainants In 
the suit, while made parties, did not appear. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 1347 ; Dec Dig. 
<8=s>493(2).] 

3. Equity ^=:»94 — Parties — Suit to Enforce Trust. 

To a suit to establish a claim against a testamentary trustee, by an 
assignee of the beneficiary who repudiates the assignment, such beneficiary 
is an indispensable party. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §i 246, 252; Dec. 
Dig. <g=»94.3 

4. Appeal and Error ^=s>1201(7) — ^Reversal — ^Amendments — Brinqino in 

New Parties. 

Where a District Court erroneously held on demurrer to a bill that a 
certain person was not a necessary party, on reversal of the final decree 
in the case complainant is entitled to amend the bill by making such per^ 
son a party. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. {§ 4677, 
4G80, 4683 ; Dec. Dig. «g=>1201(7).3 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by John A. S. Brown and Frank E. Schermerhorii, 
trustee, against Austin B. Fletcher, as testamentary trustee of Conrad 
M. Braker, Decree for defendant, and complainants appeal. Re- 
versed. 

^=:>For other cases IM same topic A KEY-NUMBER in all Key-Numbered Digests & Indexes 
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See, also, 206 Fed. 461, 124 C. C. A. 367, and 237 U. S. 583, 3& 
Sup. Ct. 750, 59 L. Ed. 1128. 

Monroe Buckley, of Philadelphia, Pa., for appellants. 
W. P. S. Melvin, of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The complainants in this case seek to re- 
cover from the defendant, as substituted testamentary trustee under 
the will of Conrad Braker, trustee, a trust fund of ^$10,000 left by 
him to his son, C. M. Braker, which they claim by virtue of various 
assignments beginning with an assignment from C. M. Braker. It was 
heretofore considered by us m 206 Fed. 462, 124 C. C. A. 367, the bill 
being dismissed without prejudice on the ground that the Circuit 
Court had no jurisdiction because, although the complainants were 
citizens of Pennsylvania, several of the assignors in their line of title, 
as well as the defendants, were citizens of New York. The Supreme 
Court, upon certiorari, reversed the decree on the ground that the 
cause of action, being a claim to recover an interest in a trust estate, 
was not a chose in action within section 24 of the Judicial Code (Act 
March 3; 1911, c. 231, 36 Stat. 1091 [Comp. St. 1913, § 991]). Brown 
V. Fletcher, 237 U. S. 583, 35 Sup. Ct. 750, 59 L. Ed. 1128. This 
decision followed a previous case in 235 U. S. 589, 35 Sup. Ct. 154, 
59 L. Ed. 374, arising out of controversies between the same parties 
as to other interests in the saqie estate. The citizenship of the plain- 
tiifs' assignors therefore became immaterial, and the cause was re- 
manded to this court "to proceed to its duty of hearing and deciding 
the case conformably to law." 

Notwithstanding what we heretofore said, we think the opinion 
of the Supreme Court requires us now to hold that the Circuit Court 
had jurisdiction in equity. The bill was filed October 4, 1911, in the 
then Circuit Court, and November 20, 1912, the defendant was allowed 
to amend his answer by setting up the decree of the Surrogate's Court 
of the County of New York settling his account as testamentary trus- 
tee and ordering him to pay over the fund in his hands to C. M. Braker. 
March 6, 1912, the defendant's demurrer, upon the ground, among 
others, that C. M. Braker was a necessary party, was overruled. 

[1] The defendant thereafter began a proceeding for a settlement 
of his accounts as testamentary trustee in the Surrogate's Court. The 
order for service of the citation which was returnable May 14, 1912, 
was dated March 21st and personal service was made in Philadelphia 
on the complainant Schermerhorn April 10th and on the complainant 
Brown April 12th, all in conformity with the provisions of sections 
2524 and 2525 of the New York Code of Civil Procedure. The com- 
plainants objected to the service as invalid on the ground that the 
citation should also have been mailed, but we think that the require- 
ment of mailing only applies when the service is by publication. When 
it is personal, mailing is wholly unnecessary. Kennedy v. Arthur, 11 
N. Y. Supp. 661 ; Sabin v. Kendrick, 2 App. Div. 96, 37 N. Y. Supp. 
524; McCully v. Heller, 66 How. Prac. (N. Y.) 468. Nor do we 
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think there is any merit in the further objection that the decree was 
not final because the Surrogate granted a temporary stay. 

[2] The District Judge dismissed the bill on the ground that the 
decree of the Surrogate's Court was res judicata of the question in- 
volved in the federal court. In other words, he held that, the Sur- 
rogate's Court having in a proceeding in rem, with both the complain- 
ants and the defendant before it, ordered the defendant to pay the fund 
to C. M. Braker, the District Court could not order him to pay it 
to the complainants. We did not pass upon this question in our for- 
mer opinion, because we reversed the decree of the District Court with- 
out prejudice for the jurisdictional reason above pointed out. 

The decree of the Surrogate's Court is certainly an adjudication 
between the same parties upon the same subject-matter. But the com- 
plainants say that the Surrogate's Court had no jurisdiction to dispose 
of the complainants' rights because they had been first submitted to 
the federal court. Of course, if the complainants had appeared and 
taken part in the proceedings in the Surrogate's Court, they could not, 
after the decree against them, have asked the federal court to go on 
and dispose of the controversy anew. Mitchell v. First National Bank, 
180 U. S. 471, 21 Sup. Ct. 418, 45 L. Ed. 627. But it is the settled 
law of the federal courts that the court which first takes cognizance 
of a cause of action shall have exclusive jurisdiction until it has finally 
disposed of it. The defendant by going into the Surrogate's Court 
could not defeat or impair the jurisdiction of the federal court, which 
had already attached, or deprive the complainants of their right as 
citizens of another state to submit their interests to the federal court. 
Sharon v. Terry (C. C.) 36 Fed. 337, 355 ; Wallace v. McConnell, 13 
•Pet. 143, 151, 10 L. Ed. 95; Taylor v. Taintor, 16 Wall. 366, 370, 21 
L. Ed. 287; Harkrader v. Wadley, 172 U. S. 148, 164, 19 Sup. Ct. 
119, 43 L.Ed. 399. 

In Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 
867, the bill was not filed in the Circuit Court until after the adminis- 
trator's account had been approved and confirmed by the orphans' 
court and only one day before the day fixed for distribution, yet the 
Circuit Court was held to have jurisdiction to establish the rights of 
citizens of other states in the fund to be distributed. It was pointed 
out, however, that while it is the right of citizens of other states to 
resort to the federal courts to establish their claims against executors, 
administrators, and trustees of decedents, the federal court could not 
go beyond this to administer the estate or disturb in any way the pos- 
session of the state court. We do not think the decree of the Surro- 
gate's Court is res judicata, or that it in any way impairs the jurisdic- 
tion of the District Court in this case to pass upon the question of the 
complainants' rights, which have been submitted to it. 

The defendant also set up as a defense in bar the judgment of the 
Supreme Court of the state of New York in a prior suit brought by 
C. M. Braker against Fletcher, as trustee, and Rabe, his assignee, 
assignor to the New York Finance Company and the New York 
Finance Company, asking that the assignment from him to Rabe be 
canceled as void for usury and that the trustee be required to pay over 
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the trust fund in his hands to C. M. Braker. The complainants were 
not parties. The moneys coming to the Finance Company from this 
source were assigned to them as collateral to secure the Finance Com- 
pany's note for $10,000. They liad a lien which by the terms of the 
collateral note they could realize by sale in case of default in payment 
of the note. The note not having been paid, they put up the collateral 
at auction ; no one being present but a straw buyer, who bought the 
same in for $2,000 and at once assigned it to the complainants for 
$2,000, no money at all passing. It is enough to say, in answer to the 
defendant's criticism of this proceeding, that the New York Finance 
Company takes no exception to it. The state court adjudicated C. M. 
Broker's assignment to Rabe to be void for usury, ordered it to be 
canceled, and directed Fletcher as trustee to pay over the trust fund to 
him. The defendant contends that the complainants were purchasers 
pendente lite and as much bound by the judgment as if they had been 
parties. But they obtained their lien before the suit was brought and 
cannot be regarded as purchasers pendente lite. We do not think that 
this judgment is a defense. 

[3] We. remain of the opinion that C. M. Braker is a party in whose 
absence the court cannot adjudicate the case. Regarded merely as an 
assignor he would not be so because of having parted with his interest, 
but he claims that the assignment was void because of usury and re- 
pudiates it. The cestui as well as the trustee should be a party when 
the claim sought to be enforced is consistent with the validity of the 
trust. Rogers v. Rogers, 3 Paige (N. Y.) 379; Vetterlein v. Barnes, 
124 U. S. 172, 8 Sup. Ct. 441, 31 L. Ed. 400. See, also, Williams v. 
Bankhead, 19 Wall. 563, 22 L. Ed. 184; Land Co. v. Elkins (C. C.) 20 
Fed. 545 ; Hubbard v. Manhattan Co., 87 Fed. 51, 30 C. C. A. 520. 

[4] As the District Court held upon demurrer that he was not a 
necessary party, the complainants have not heretofore had any reason 
to amend their bill and should now be given an opportunity to do so. 
House V. Mullen, 22 Wall. 42, 22 L. Ed. 838; Waterman v. Bank, 215 
U. S. 33, 47, 30 Sup. Ct. 10, 54 L. Ed. 80. 

The decree is reversed, and the court below directed to permit the 
complainants to amend their bill, so as to make C. M. Braker a party 
defendant, and upon their failing to bring him in to dismiss the bill 
without prejudice. 

Order as to Mandate. 

PER CURIAM. As we reversed the decree of the District Court, 
which was in favor of the appellees on the merits, the mandate will 
give the appellants costs of this court. It will also direct the court 
below to dismiss the bill without prejudice if the appellants do not 
bring in Conrad Morris Braker as a party defendant within a time to 
be fixed by it. 
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ORBAIi et al. v. GALLUP et aL 

(Circuit Court of Appeals, Fifth Circuit. March 21, 1916. On Petition for 
Rehearing, April 18, 1916.) 

No. 2813. 

1. EviDBNCE ^=»208(4) — ADinssioNS — ^Pleading in Fobmeb Suit — Sigkatubb. 

In trespass to try title, defendant's answer in a prior equity suit which 
was unsigned and unverified by either defendant or his attorney, was in- 
admissible on objection calling the court's attention to such facts. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. § 716; Dec. Dig. 
<8=s>208(4).] 

2. Tbial ^=>84(4) — Objection to Evidence — ^Sitfficienct. 

In trespass to try title, the objection to defendant's answer in a prior 
equity suit, when offered e^'ldence, that it was improper and incompetent 
as impeaching evidence or for any other purpose was. sufildent to call the 
court's attention to the fact that the answer was unsigned and unsworn 
to by defendant or his counsel. 

[Ed. Note. — For other cases, see Trial, Cent Dig. { 217; Dec. Dig. 
€=>84(4).] 

3. TBiAL <$=>139(1) — Weight of Evidence — Question fob Jubt. 

In trespass to try title, defendant's answer in a prior equity suit, ad- 
mitted in evidence against him, could not support a peremptory charge 
for the plaintiffs, since the weight of evidence is for the Jury. 

[Ed. Note.— f\)r other cases, see Trial, Cent Dig. §§ 332, 333, 338-341 ; 
Dec. Dig. <g=>139(l).] 

Pardee, Circuit Judge* dissenting. 

On Petition for Rehearing. 

4. Tbial ^=^143 — Conflicting Evidence — Question fob Jubt. 

An issue as to which the evidence is conflicting is for the jury. 
[Ed. Note.— For other cases, see Trial, Cent Dig. §{ 342, 343 ; Dec. Dig. 
«»143.] 

^5. Estoppel ^=:»119 — ^Defense — ^Pbiob Inconsistent Claih — Question fob 
Jury. 

In trespass to try title, whether defendant had previously made a claim 
inconsistent with his defense held f6r the Jury under proper instructiona 

[Kd. Note.— For other cases, see Estoppel, Cent Dig. | 309; Dec Dijs. 
<e=»119.] 

In Error to the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Trespass to try title by D. L. Gallup and others against Griffin 
Creal and others. To review a jud^n^ent for plaintiffs, defendants 
bring error. Reversed, with directions to grant new trial. 

Oliver J. Todd, of Beaumont, Tex., for plaintiffs in error. 
Ballinger Mills, of Galveston, Tex., for defendants in error. 

Before PARDEE and WALKER, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. This case was "trespass to try title" 
under the laws of Texas and the contest was over 160 acres of land 
in Tyler county, in the Eastern judicial district of Texas. 

.C=»For other cases see same topic & KEY-NUMBEP In all Key-Numbered Digefita & Indexes 
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The plaintiffs brought suit against the defendants for 640 acres of 
land, and the defendants disclaimed all the survey of land described 
in plaintiffs' petition except 160 acres, which was claimed by the de- 
fendant Monroe Reese, and held by his tenant, Griffin Creal, under 
the 10-year statute of limitation of the state of Texas. The plaintiffs' 
reply to this claim of defendants of 160 acres under the 10-year stat- 
ute of limitation was that the defendant Reese had claimed to have 
acquired title by possession and the 10-year statute of limitation to 
160 other acres of land adjoining the land in question. The 160 acres 
of land now in dispute is part of section 21, while the land as to which 
plaintiffs set up that defendants had made an additional and prior 
claim was in section 6. 

To show that the defendant in error Monroe Reese had made a 
claim to 160 acres of land in section 6, the plaintiffs offered in evi- 
dence an answer alleged to have been made by the defendant Reese 
in an intervention by the Houston Oil Company, against Monroe 
Reese, in the case of Maryland Trust Company v. Kirby Lumber 
Co. et al. (no opinion). In this alleged answer of Monroe Reese he 
asserted a claim, under the statute of limitation of 10 years, to 160 
acres of land in section 6, but the same was not signed by him or by 
his attorney, nor was the affidavit appended to the answer signed by 
him or by his counsel, or sworn to by him, though the blanks for 
such signatures and attestation appear in the instrument. 

Counsel for the plaintiffs, in offering in evidence in this case the 
answer of the defendant in the former case, made this statement : 

•The purpose of the evidence Is to show that the defendant In this case has 
been elnfming IW acres of land off of section No. 6, which adjoins the land 
sued for In this case, and the Improvement on which he is suing to base his 
claim of limitation in this case was partly on section 6 and partly on section 
21, involved in this case, and it is our contention under the authorities that 
he, having asserted claim to the land out of section 6, is precluded from as- 
serting a claim to land out of section 21.'* 

The court, having considered this evidence and the objections 
thereto, then and there overruled such objections, and received the 
instrument in evidence over the objection of the defendants, to which 
action of the court the defendants then and there excepted, and ten- 
dered their bill of exceptions thereto, which was made a part of the 
record. 

Counsel for plaintiffs in error in their brief referring to this an- 
swer of Reese in the equity case say : 

"It does appear, however, that It was duly filed as his answer to the inter- 
vention filed against him, that he based his defense thereon, and that it was 
considered by the master and the court In passing upon such defense to the in- 
tervention. It will also be noted that no objection was raised by the plaintiffs 
In error to the admission of the answer on the ground tliat it was unsfened 
or unsworn to; and, having been admitted without such an objection being 
raised to it, it is in the case for all purposes as fully as if it had been signed 
and sworn to." 

In addition to the fact that the record states, as above, that this 
pleading was objected to and the objection overruled, it appears that 
it was specifically objected to on the ground that it was improper and 
incompetent as impeaching evidence or for any other purpose. 
231 F.— 7 
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There was other evidence in the case, part of which was the testi- 
mony of Monroe Reese, the defendant, and much of Reese's testimony 
was contradictory of the statements made in the paper which pur- 
ports to be his answer in the other case. Part of Reese's testimony, 
as stated in the record, is as follows : 

*^hat with reference to the land sued for on section 6, he never did claim 
anything on section G until he bought the title ; that he thinks he bought It 
about 1894 ; that he never claimed any limitation of section 6 through his own 
possession ; that he claimed under the ones he bought from ; that he did not 
claim In said suit that he had been on section 6 after he bought It long enough 
to mature a title ; that he does not know how long the parties he bought from 
had been In possession ; that they were there when he moved to the country. 

**On cross-examination the witness testifies that he did not claim title to 
section 6 under his own possession ; that there might have been a Judgment 
rendered against him In 1898 ; that he thinks he bought the land on section 
6 in 1894 ; that he bought It whenever the deed shows ; that he don't know 
where the deed Is ; that he Is not sure whether It was In 1894 or not, and don't 
think It was; that he bought the place before the Judgment was rendered 
against him on section 6; that Texas & Louisiana Lumber Company got a 
Judgment against him, but he don't remember when it was; that he never 
bought the land on section 6 until he got that title; that he thinks it was 
bought in 1900 ; that the people he bought the claim of this land from were 
not defendants to the suit in 1908, that he knows of ; that when he was sued 
in 1908, they got Judgment against him, but he had never bought it at that 
time; that he claimed in the Houston Oil Company suit, in which Judgment 
was rendered against him in 1909, under the possession of his vendors, that he 
could not tell how long his vendors had been living there, but that they were 
living there when he came there, and that he moved there in 1892; that in 
the Houston Oil Company suit in 1909 he set up that he had bought the title 
from his vendors ; that he claimed the title through the possession of his ven- 
dors ; that he claimed it through their possession ; that he set up in his an- 
swer that he claimed under their possession; that is, under the possession 
of the parties he bought it from." 

The court directed a verdict in favor of the plaintiffs, and such ver- 
dict was returned and judgment entered thereon against the defend- 
ants and in favor of the plaintiffs for the 160 acres of land in section 
21. In the court's instructions to the jury, after discussing the law 
somewhat with reference to the 10-year statute of limitation in Texas, 
he proceeded in this way: 

"It is in evidence in this case that on the 11th day of January, 1900, in a 
suit pending in the United States Circuit Court for the Southern District of 
Texas, at Houston, the defendant being a defendant in tlie liticration to which 
I refer, appeared before that court by counsel and filed an answer, in which he 
alleged, among other things, the following facts : 

" The defendants show to the court : That they have never asserted any 
claim or title in any manner, nor have they trespassed upon any other lands 
described in said pleadings except the land alleged, set out, and fully described, 
which land is described as follows: Part of tlie E. F. Jones survey in Tyler 
county, Tex., being 150 acres of said Jones survey surveyed for Eliza Oglesby, 
and about 16 miles south, 30 degrees west, from Woodville ; beginning at the 
S. W. comer of said Jones survey, a stake, a pine bears 38 degrees B. 3 
varas; thence W. 950 varas to Jones S. W. corner, a stake, pine bears 38 de- 
grees E. 3 varas ; thence N. 950 varas to Jones N. W. corner, a pine bears 35 
degrees west 8 varas ; thence E. 950 varas, Jones N. E. comer, a stake ; thence 
S. 950 varas to the place of beginning. That the defendants and those under 
whom they claim have resided on said land continuously for more than 30 
years, asserting an open, exclusive, and adverse possession thereof, occupying, 
using, and enjoying the same and claiming the same adversely to all others, 
and they here now plead under the statute of 10 years' limitutlon, and pray 
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judgment for said land, and for costs* and tbat this complaint' be dismissed 
and for general relief.* " 

"In other words, gentlemen, that answer shows that the defendant In this 
case, at the time the answer was filed, asserted that he had adverse and peace- 
able possession of 160 acres on what is here called 'section No. 6,' so that the 
real question, as the court views it, is as to whether, under the terms of the 
law, be can hold peaceable and adverse possession so as to mature his title 
under the 10-year statute of limitation, and at tlie same tlDie be asserting a 
peaceable and adverse possession of 160 acres on section No. 21. I believe the 
solution of the proportion is found in section 5676 of the Revised Statutes of 
the state of Texas, in which the language I have already quoted occurs, and in 
this connection I will read it again : *Xhe peaceable and adverse possession con- 
templated in the preceding article, as against the person having rl^ht of ac- 
tion, shall be construed to embrace not more than one hundred and sixty acres, 
indnding the improvements on the number of acres actually inclosed should 
the same exceed one hundred and sixty acres/ 

"Now, the preceding article is the article which permits a citizen of this 
state to establish his claim against the owner of the record title to 160 acres 
of land by mere occupancy of it in sudh manner as to make his octoupancy peace- 
able and adverse possession for the full period of 10 years, so that the facts 
in this case would show that at the time this answer was filed the defendant 
was asserting his peaceable and adverse possession under the 10-year statute 
of limitation to 160 acres of land on section No. 6, and. if so in the view which 
the court has of the law, he could not, at the same time, hold peaceable and 
adverse possession of section No. 21, because the law itself provides in its 
terms that the peaceable and adverse possession which can and will mature a 
title imder the 10-year statute of limitations cannot embrace more than 160 
acres ; and, having asserted the peaceable and adverse possession to 160 acres 
on section No. 6, he would be forbidden by the terms of the statute from assert- 
ing peaceable and adverse posseission to 160 acres on section No. 21. The court, 
having this view of the matter, feels constrained, under the facts in the case, 
to instruct a verdict in favor of the plaintiffs." 

It is perfectly evident from this that the peremptory instruction of 
the court in favor of the plaintiffs was based on this purported an- 
swer of Reese in the matter of the intervention of the Houston Oil 
Company, in the case of Maryland Trust Company v. Kirby Lumber 
Company. 

[1-3] We think this peremptory instruction of the court was er- 
roneous for two reasons : First, we think that so far as it was based 
upon the statements made in what purported to be Reese's answer in 
the equity case, it was based upon a paper which was inadmissible in 
evidence if objected to, and that the record shows such a character 
of objection to the paper as must have called the court's attention to 
the fact that it was unsigned and unsworn to by Reese or by his coun- 
sel; and, second, even assuming that it was admissible in evidence, 
it could only go to the jury to have such weight as they saw proper 
to give it, in view of its character and all the other evidence in the 
case. As shown above, Reese was claiming all along that the rights 
he had to the land in section 6 were obtained by purchase, from per- 
sons who had themselves perfected a title by 10 years' possession un- 
der the Texas law. He swore that he never undertook to establish 
any right to those lands in section 6 by virtue of his own possession, 
but his rights were those obtained by others prior to his purchase 
of the land. We think that in any view of this case, the defendant 
was entitled to have it submitted to the jury under proper instruc- 
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tions, and that the case made, when same was submitted to the jury, 

was not such as to justify peremptory instructions for the plaintiffs. 

The case must be reversed^ with direction to grant a new trial 

PARDEE, Circuit Judge (dissenting). In my opinion this case 
was properly ruled and decided in the trial court, and I concur with 
the trial judge in his ruling and disposition of the same. His con- 
clusions are fully supported by the Supreme Court of Texas in Snow 
V. Starr, 75 Tex. 411-420, 12 S. W. 673. and by the Civil Court 
of Appeals in Titel v. Garland, 85 S. W. 466. 

The proceedings of the United States Circuit Court for the South- 
ern District of Texas in Maryland Trust Company v. Kirby Lumber 
Company et al., where Reese was made a party, were properly ad- 
mitted in evidence, and the judgment there rendered is conclusive be- 
tween the parties as to the matters therein decided. As Reese was 
a party defendant and entered no disclaimer, and the answer he filed 
in that case was evidently received by the court as sufficient and was 
passed upon in the decision, it is wholly immaterial, in my judgment, 
as to whether the said answer was signed by counsel or sworn to by 
any party. 

In that case on an occupancy and possession which was partly on 
section 21 and section 6 adjoining he did claim a title to 160 acres 
on section 6 under the 10-year statute of limitations, and now in this 
case on the same occupancy and possession he is claiming 160 acres 
under the 10-year statute on section 21. This is indisputable, and un- 
der the authorities above quoted he can have no right to recover in 
his present action. 

On Petition for Rehearing. 

PER CURIAM. The argument submitted in support of a petition 
for rehearing in this case indicates such a misapprehension of what 
was said in the foregoing opinion that we supplement what was there 
said with this statement : 

[4, 5] The unsigned and unverified instrument, showing on its face 
that it was prepared for use as a plea in a former suit for the recovery 
of land other than that now sued for, brought by one not a party to 
this suit against a defendant in this suit, was not, in and by itself, 
evidence that such defendant in the former suit made a claim which 
is inconsistent with the defense which he set up in this suit, as there 
is nothing on the face of that instrument to show that it was the act 
of the defendant, or was adopted, acquiesced in, or ratified by him. 
Delaware County v. Diebold Safe & Lock Co., 133 U. S. 473, 10 Sup. 
Ct. 399, 33 L. Ed. 674; Charlie's Transfer Co. v. W. B. Leedy & Co., 
9 Ala. App. 652, 64 South. 205 ; Buzard v. McAnulty, 77 Tex. 438. 
14 S. W. 138 ; 1 Greenleaf on Evidence, § 186. It is only in connec- 
tion with other evidence which was offered and admitted that that in- 
strument acquired any tendency to prove that the defendant previously 
made such inconsistent claim. The evidence on the issue as to his 
having made such claim was not free from conflict, with the result 
that the issue was one for the jury to pass on. As shown by the charge 
given, the court ruled as a matter of law to the effect that the un- 
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sworn and unsigned instrument, standing by itself, and without re- 
gard to other evidence adduced, conclusively established that the de- 
fendant made a defense in the former suit which was inconsistent with 
the one which he sets up in this suit. We were, and are, of the opinion 
that this ruling was erroneous, and that the evidence on the issue as 
to the previous making by the defendant of a claim which was incon- 
sistent with the defense he sets up in this suit should have been sub- 
mitted to the jury under proper instructions. 
The petition for a rehearing is denied. 



THE BYLANDS. 

(Circuit Ck>urt of Appeals, Fifth Circuit. March 3, 1916. Rehearing denied 

April 19, 1916.) 

No. 2827. 

ADinRAi^TT «=>106--AppEiijL— Parties. 

Where Joint and several decrees were entered against the claimant of a 
libeled vessel and the surety on its bond for release, an appeal cannot be 
maintained by the claimant without the joinder of the surety or a summons 
and severance. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 721-724 ; Dec. 
Dig. iS=>106.] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Emory Speer, Judge. 

Suits in admiralty by Busch & Jolles, Incorporated, and other li- 
belants, against the steamship Bylands (Joseph F. Wilson & Co., 
claimants) and others. From the decrees in the consolidated cause, 
claimants appeal. Appeal dismissed. 

William R. Leaken, of Savannah, Ga., and George Denegre, Victor 
Leovy, and Henry H. Chaffe, all of New Orleans, La., for appellants. 

Samuel Adams and A. Pratt Adams, both of Savannah, Ga., for 
appellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. In the months of July and August, 1914, the 
steamship Bylands, under charter from Jacksonville, Fla., to carry 
general cargo to Antwerp, Rotterdam, Bremen, or Hamburg, one or 
two ports, proceeded to Jacksonville, where, under the directions of 
charterers, she loaded 1,5/5 tons of phosphate destined for Hamburg, 
and from there according to orders proceeded to Savannah, Ga., 
where she completed her cargo with naval stores, logs, etc., also 
destined to Hamburg, completing her loading August 6th. On Au- 
gust 14th, by reason of declaration of war between Great Britain and 
Germany, the master, under instructions from owners, canceled the 
voyage, notifying shippers and charterers. Thereupon Busch & 
Jolles, incorporated under the laws of the state of New York, filed 
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its libel in rem against the steamship Bylands and the South At- 
lantic Steamship Line, agent and charterer, in personam, to recover 
for goods shipped, damages, and prepaid freight. The ship was seized 
and monition published, and on the same day the Standard Naval 
Stores Company, instead of intervening, also filed an independent 
libel in rem against the steamship Bylands and against the South At- 
lantic Steamship Line in personam, also to recover prepaid freight and 
damages, and thereon admiralty warrant was issued and monition 
published, and the South Atlantic Steamship Line, charterer and ship 
agent, filed its independent libel against the steamship Bylands prac- 
tically for an accounting. 

The steamship Bylands was claimed by Spink, master, under the 
libel of Busch & Jolles, and again under the libel of the Standard 
Naval Stores Company, and again under the libel of the South At- 
lantic Steamship Line, for Josq)h F. Wilson & Co., owners, and on 
giving deposit bonds in favor of each libelant, with the National 
Surety Company of New York as surety on each bond, the ship was 
released. , 

Thereafter the several libels and cross-libels, etc., were put at is- 
sue. Whereupon the court, on the 18th day of February, 1915, neces- 
sarily consolidated the several causes, to wit, the Standard Naval 
Stores Company against the steamship Bylands, and the South At- 
lantic Steamship Line against the steamship Bylands," with the cause 
of Busch & Jolles against the steamship Bylands, and ordered the 
-case to proceed as a consolidated cause under the title thereafter of 
Busch & Jolles v. The Steamship Bylands. Afterwards the case came 
to trial, and on hearing the evidence the court, on March 4, 1915, ren- 
dered the following decree : 

"The above causes having been consoUdated under decree of this court and 
having been heard together, and after considering the testimony offered in the 
said cause, and the pleadings of the parties: It is therefore considered, or- 
dered, and decreed as follows: 

**1. That Busch & Jolles, Incorporated, libelant, do recover Jointly and 
severally from the South Atlantic Steamship Line in personam, and in rem 
against the steamship Bylands, her tackle, apparel, engines, boilers, and fur- 
niture, and against Jos. F. Wilson & Co., owners and claimants, as principals, 
and National Surety Company of New York, surety, on the bond of the said 
owners of the said steamship Bylands, claimants in said case, the sum of twen- 
ty-flve hundred and forty-nine dollars and nine cents ($2,549.09) with inter- 
est at seven per cent. (7%) per annum from August 1, 1914, until payment 
thereof, together with the costs, in said case of Busch & Jolles, Incorporated, 
against the said South Atlantic Steamship Line and steamship Bylands, her 
tackle, apparel, engines, etc., and the further sum of eighteen dollars against 
the said steamship Bylands, her engines, boilers, tackle, etc., and against 
the said owners, Jos. F. Wilson & Co., of said steamship, claimants in said 
case, and against the said surety on the bond of the said claimants and own- 
ers, Jos. F. Wilson & Co., in said case. 

"2. It is further ordered and decreed that the Standard Naval Stores Com- 
pany do recover Jointly and severally from the South Atlantic Steamship Line 
In personam, and in rem against the said steamship Bylands, her engines, 
boilers, etc., and against Jos. F. Wilson & Co., owners and claimants, as princi- 
pals, and against the National Surety Company of New York, surety on the 
bond of said owners and claimants in said case of Standard Naval Stores 
Company, libelants, against the South Atlantic Steamship Line and the steam- 
ship Bylands, her engines, etc., the sum of sixteen hundred and twenty-five 
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doUars and fifty-nine cents ($1,625.59), with interest at seven per cent. (7%> 
per annnm from July 27, 1914, until payment thereof, together with costs of 
court in said case of Standard Naval Stores (Company, Libelant, v. South At- 
lantic Steamship I^ine and steamship Bylands. 

"3. It is further decreedj as between the South Atlantic Steamship Line, 
libelants, and the steamship Bylands; her engines, boilers, etc., that the said 
South Atlantic Steamship Line shall recover of the said steamship Bylands, 
her tackle, etc., and the owners and claimants, Jos. F. Wilson & Co., princi- 
pals, and the National Surety Ck>mpany of New Tork, surety, the sum of one 
thousand one himdred and three doUars and sixty-eight cents ($1,103.68), with 
interest at seven per cent. (7%) per annum from August 1, 1914, until paid, to- 
gether with costs in said case of South Atlantic Steamship Go. v. Steamship 
Bylands, etc., said sum representing the balance due said South Atlantic 
Steamship Line on account of disbursements and earnings, after deducting 
certain prepaid freight money received by the said South Atlantic Steamship 
JAne on account of the said steamship Bylands. 

**4. It is further decreed that, should the said South Atlantic Steamship 
Line, being a Joint and several respondent in the decrees given in paragraphs 
1 and 2 of this decree, within twenty days from this date pay over to the libel- 
ant, Busch & Jolles, the amount decreed In the first paragraph of this decree, 
and to the Standard Naval Stores Company, libelant, the amount decreed to it 
in the second paragraph of this decree, such amounts paid shall be added to the 
amount decreed to the South Atlantic Steamship Line in paragraph 3 of this 
decree, and shall be recovered as against the steamship Bylands,* her tackle, 
etc., and Joseph F. Wilson & O)., principals, and National Sur^ Company 
of New York, surety, on her bond, so that in the event of such pajrment by the 
South Atlantic Steamship line to the said libelants Busch & Jolles, Incorpor- 
ated, and Standard Naval Stores Company, as set forth in this paragraph 4, 
the said South Atlantic Steamship Line shall recover of the said steamship 
Bylands, as above set out, the amount of five thousand two hundred and seven- 
ty-eight dollars and thirty-six cents ($5,278.36), together with the interest to 
be calculated as herein set forth. 

•*5. It is further decreed that, should the said steamship Bylands, her tackle, 
etc., against whom Judgments have been rendered in paragraphs 1 and 2 of 
this decree Jointly and severally with the South Atlantic Steamship Company, 
or their owners and claimants, Jos. F. Wilson & Co., principals, or the National 
Surety Company of New York, surety, on said bond, pay to the said Busch & 
Jolles, Incorporated, and to the said Standard Naval Stores Company, libel- 
ants, the amounts so decreed to them in paragraphs 1 and 2 of this decree, 
within twenty days from this date, then in that event the said steamship By- 
lands, her tackle, etc., or the said Jos. F. Wilson & Co., principals, and the 
National Surety Company of New York, surety, shall be liable to the said 
South Atlantic Steamship Line only for the amount decreed to said South 
Atlantic Steamship Line in paragraph 3 of this decree, namely, the sum of 
$1,103.68^ together with interest thereon to be calculated as set forth in 
said paragraph of this decree. 

"6. Upon the expiration of such period of twenty days, let execution issue 
npon application. 

**This 4th day of March, 1915. Emory Speer, United States Judge." 

On May 21st the following petition for an appeal and order ren- 
dered therecm were filed, to wit : 

**And now come Jos. F. Wilson & Co., respondents, claimants and owners 
of the steamship Bylands, her tackle, etc., in the above-entitled cause, by 
their proctor, William R. Leaken, and having filed with the clerk of said l^is- 
trict Court a notice of appeal and assignment of errors, prays this honorable 
court: 

"First. To allow an appeal to the United States Circuit Court of Appeals for 
the Fifth Circuit from the final decree of the court entered the fourth day of 
March, 1915, which said decree provided for its finality under certain condi- 
tions therein stated within twenty days from the said date of said decree, and 
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fk*om the whole thereof, and that the record in said case may be duly tran- 
scribed and certified to said United States Circuit Court of Appeals, to be 
heard upon the pleadings and proofs as shown by said record. 

"Second. That the court will fix the amount of additional and sufficient 
bond to secure the costs and Interest on appeal and Just damages for any 
delay therein. 

"Third. That citation issue, if necessary. William R. Leaken, 

"Proctor for Respondent, etc., and Appellant 

"Appeal approved, bond for damages and all costs fixed at one thousand 
dollars, with sufficient surety, without question of supersedeas being pressed 
[passed] upon. 

"Citation waived. 

"In open court, this May 28, 1915. W. W. Lambdin, U. S. Judge." 

On May 29th an appeal bond was given as follows : 

"Know all men by these presents, that we, Jos. F. Wilson & Co., respond- 
ents, and claimants in the above-stated consolidated causes, by their proctor of 
record, William R. Leaken, and William F. McCauley, of Savannah, Georgia, 
surety, are held and firmly bound unto the South Atlantic Steamship Line, 
libelant, its successors and assigns, in the sum of one thousand dollars, for the 
payment of which, well and truly to be made, we bind ourselves and each of 
us, our and each of our heirs, executors, administrators, successors, and as- 
signs. Jointly and severally by these presents. 

"Sealed with our seals and dated the 29th day of May, 191CS. 

"Whereas, Jos. F. Wilson & Co., as appellant, has prosecuted an appeal 
to the United States Circuit Court of Appeals for the Fifth Circuit from a 
decree of the District Court of Che United States, bearing date the fourth day 
of March, 1915, which said decree provided for its finality under certain condi- 
tions therein stated within twenty days from the said date of said decree, in 
the above-stated consolidated causes wherein the South Atlantic Steamship 
Line is libelant against the steamship Bylands, her tackle, etc. 

"Now, therefore, the condition of this obligation is such that if the above- 
named appellant, Jos. F. Wilson & Co., shall prosecute said appeal with effect, 
and pay any damages and all costs which may be awarded against them as 
such appellant if the appeal is not sustained, then this obligation shall be void, 
otherwise the same shall be and remain in full force and effect 

"Jos. F. Wilson & Co., 
"By William R. Leaken, Proctor of Record. 
"William F. McCauley, Surety. 

"Sealed and delivered, and taken and acknowledged this 29th day of May, 
1915, before me. J. C. Morcock, Deputy Clerk. 

"Approved this 29th day of May, 1915. W. W. Lambdin, U. S. Judge." 

Indorsement : 

**Flled in office this May 27, 1915. J. C. Morcock, Deputy Clerk.'* 

The record does not show any return day for the appeal, nor that 
any citation was issued. The transcript was filed in this court Sep- 
tember 8, 1915, whereupon the South Atlantic Steamship Line, 
through its proctors, filed a motion to dismiss the appeal for numer- 
ous reasons, but mainly for the reason that the necessary parties to 
give this court jurisdiction were not made parties to the appeal. The 
transcript shows that neither Busch & Jolles, Incorporated, nor the 
Standard Naval Stores Company, in whose favor judgment was ren- 
dered jointly and severally against the appellant and the National 
Surety Company of New York and the South Atlantic Steamship 
Line, were made parties. Nor was the National Surety Company 
of New York, which was jointly and severally bound with the appel- 
lant, made a party. It does not appear that the Surety Company was 
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asked to join in the appeal, nor was there any summons and sever- 
ance. 

It is contended for the appellant that Busch & JoUes, Incorporated, 
and the Standard Naval Stores Company were not necessary par- 
ties to this appeal, on the ground that the decree as to them is sep- 
arable as to the issues between the appellant and appellee, and be- 
cause of certain matters alleged to have occurred after the appeal was 
taken they have no further interest in the decree. It is not necessary 
for us to pass upon this phase of the appellant's contention, because 
certainly the National Surety Company of New York was a neces- 
sary party, not to be dispensed with unless there was a summons and 
severance. 

The case seems to be entirely covered and controlled by Estis v. 
Trabue, 128 U. S. 225, 229, 9 Sup. Ct. 58, 59 [32 L. Ed. 437]. We 
quote as follows : 

"But there Is another difficulty in the present case, which cannot be reach- 
ed by an amendment in or by this court under section 1006. The judgment 
is distinctly one against 'the claimants, and G. F. Robinson and John W. 
DiUard, their sureties in their forthcoming bond,* Jointly, for a definite sum 
of money. There is nothing distributive in the judgment, so that it can be re- 
garded as containing a separate judgment against the claimants and an- 
other separate judgment against the sureties, or as containing a Judgment 
against the sureties, payable and enforceable only on a failure to recover the 
amount from the claimants, and execution is awarded against aU of the par- 
ties jointly. In such a case the sureties have the right to a writ of error. Ex 
parte Sawyer, 21 Wall. 235, 240 [22 L. Ed. 617]. 

'*It is well settled that all the parties against whom a judgment of this kind 
is entered must Join in a writ of error, if any one of them takes out such 
writ, or else there must be a proper summons and severance, in order to allow 
of the prosecution of the writ by any less than the whole number of the de- 
fendants against whom the judgment is entered. Williams v. Bank of the 
United States, 11 Wheat. 414 [6 L. Ed. 508] ; Owings v. Kincannon, 7 Pet. 399 
[8 L. Ed. 727] ; Heirs of Wilson v. Life & Fire Ins. Co., 12 Pet 140 [9 L. Ed. 
1032] ; Todd v. Daniel, 16 Pet 521 [10 L. Ed. 1054] ; Smyth v. Strader, 12 
How. 327 [13 L. Ed. 1008] ; Davenport v. Fletcher, 16 How. 142 [14 L. Ed. 
879] ; Mussina v. Cavazos, 20 How. 280 [15 L. Ed. 878] ; Sheldon v. Clifton, 
23 How. 481, 484 [16 L. Ed. 429] ; Masterson v. Herndon, 10 Wall. 416 [19 
L. Ed. 953] ; Hampton v. Rouse, 13 Wall. 187 [20 L. Ed. 593] ; Simpson v. 
Greeley, 20 Wall. 152 [22 L. Ed. 338] ; Feibelman v. Packard, 108 U. S. 14 
[1 Sup. Ct. 138, 27 L. Ed. 984]. Where there is a substantial defect in a writ 
of error, which this court cannot amend, it has no jurisdiction to try the 
case. Heirs of Wilson v. Life and Fire Ins. Co., 12 Pet [supra.] It will 
then, of its own motion, dismiss the case, without awaiting the action of a 
party. Hilton v. Dickinson, 108 U. S. 165^ 168 [2 Sup. Ct 424. 27 U Ed. 
C88J." 

The appeal is dismissed. 
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HATS V. UNITED STATES. 

(Circuit Conrt of Appeals, Eighth Circuit January 26, 1916.) 

No. 4419. 

1. Criminal Law ^=»741(1)— Trial-Jubt Question. 

Where there is substantial evidence to establish all the elements of the 
offense chai'ged, verdict for accused cannot be directed on the theory that 
the evidence is insufficient to convince the jury of accused's guilt beyond 
a reasonable doubt. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. {| 1705, 1713, 
1727, 1728; Dec. Dig. <g=>741(l).] 

2. Pbostitution ^=>1— White Slaves— Applicability of Act. 

The White Slave Act (Act June 25, 1910, c. 395, 36 Stat 825 [Comp. St. 
1913, §§ 8812-8819]) applies to a prostitute who voluntarily consents to act* 
of Illicit relation, as well as to a "White slave" in the restricted meaning 
of those words. 

pSd. Note.— For other cases, see Prostitution, Cent. Dig. §| 1, 2; Dec. 
Dig. «=»1.] 

3. Criminal Law «=»422(6)— Trial— Evidenoe—Instbtjctions. 

In a prosecution against two for violating the White Slave Act, a state- 
ment in writing, made by one of those accused, was properly received, 
though made out of the presence of the other, where the jury were charged 
not to consider the statement as against that accused not making It for it 
must be presumed that they followed the directions of the court. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. § 984; Dec. 
Dig. «=>422(6).] 

4. Cbihinal Law ^=>507(1)— White Slaves— "Accomplice." 

In a prosecution for violating the White Slave Act, the woman transport- 
ed is not an "accomplice." 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 1082, 1084, 
1087, 1091, 1095; Dec. Dig. «=>507(1). 

For other definitions, see Words and Phrases, First and Second Series, 
Accomplice.] 

5. Criminal Law ^=»780(3)—Tbial—Instbuctions— Accomplices. 

In a prosecution for violating the White Slave Act where the court charg- 
ed that in considering the testimony of the woman the Jury should take 
into consideration that she was implicated in tlie improper transaction, 
that is sufficient admonition as to her testimony, there being no precise 
formula which must be followed in the federal courts ; the state statutes 
as to such matters not governing. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. { 1861 ; Dec. 
Dig. <S=>780(3).] 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

L. T. Hays was convicted of violating the White Slave Traffic Act, 
and he brings error. Affirmed. 

Harry O. Glasser, of Enid, Okl., for plaintiff in error. 

Isaac D. Taylor, Asst U. S. Atty., of Guthrie, Okl. (John A. Fain, 
U. S. Atty., of Lawton, Okl., and W. B. Herod, Asst U. S. Atty., of ■ 
Guthrie, Okl., on the brief), for the United States. 

Before GARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

.^=»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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AMIDON, District Judge. Plaintiff in error, Hays, was jointly 
indicted with one Lessie Jones, for violating the White Slave Traffic 
Act. The indictment contained two counts. . The first charges the 
furnishing of transportation to a 17 year old girl to make a journey 
from Oklahoma City, Okl., to Wichita, Kan., for the purpose of illicit 
sexual relations with Hays. The second charges the persuading, in- 
ducing, and enticing of the girl to make the same journey for the 
same purpose. The defendants were convicted upon both counts. 
Hays alone brings error. 

Lessie Jones is a mature woman and a confirmed prostitute. She 
and the girl in question were living together at the Regal Hotel in 
Oklahoma City, leading an illicit life. Miller, a business associate of 
Hays, was a ''friend" of Lessie Jones, and had been visiting the hotel 
for two or three days in the early part of March, 1914. He stated 
to the girl that he had a friend whom he would like to have her meet. 
On Sunday Mr. Hays called at the hotel, and Miller introduced him 
to the girl. At this meeting it was proposed that the defendant Jones 
and the girl should come to Wichita, where Miller and Hays resided, 
the men to pay the expense of the journey, and to support the women, 
in consideration of illicit sexual life. The girl at first declined, but 
was finally persuaded to go. The men returned to Wichita, and a day 
or two later were followed by Lessie Jones, who promised the girl 
that she would get money from Hays to pay the expense of her com- 
ing. A few days thereafter she called the girl up on the long-distance 
phone, and stated that Hays refused to send her money, but was will- 
ing to supply her with a ticket, and directed her to call for it at the 
Santa Fe office, and come on a certain train. A telegram was also 
sent by Lessie Jones to the girl, as follows: "Go to Santa Fe for 
ticket Come on seven-twenty sure." The ticket was paid for by Les- 
sie Jones at the Santa Fe office in Wichita. The agent there wired the 
agent at Oklahoma City to furnish the girl, giving her name, the ticket. 
The girl, acting upon the telegraph and telephone messages, called 
at the Santa Fe office, received and receipted for the ticket, and travel- 
ed upon it to Wichita. All this documentary evidence from the rail- 
road, telegraph, and telephone offices was introduced at the trial in 
support of the oral testimony. At Wichita Hays and Miller were wait- 
ing in the S'anta Fe Station when the girl arrived. They kept a little 
in the background. Lessie Jones was also there, and met the girl, and 
took her to a restaurant for supper. She then conducted her to a hotel, 
where two rooms had been engaged previously. There they found 
Hays and Miller awaiting them. Hays occupied one room with the 
girl, and Miller the other with the defendant Jones. The next morning 
it was arranged between the four that the women should either 
engage a house or other rooms during the day, and that all four should 
meet at the post office at 6 o'clock in the evening, where the women 
were to notify the men of the location of the quarters selected. Rooms 
were engaged at a rooming house. The girl registered herself and 
Hays under the name of Mr. and Mrs. O, C. Russell, Kansas City. 
The defendant Jones registered herself and Miller under the name of 
Mr. Miller and wife, Kansas City. At 6 o'clock the women went ta 
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the post office, and were soon met by the two men. The four took a 
short ride in an automobile, and then separated, the women going to 
their rooms. Later in the evening the two men came to the rooms for 
the night, Hays occupying one room with the girl, and Miller the other 
with tfie defendant Jones. During the next 10 dajrs the parties spent 
four or five nights together in the same rooms. The men then stated 
that their wives were getting "wise," and that they could not come to 
the rooms any more. Evidence of the keeper of the rooming house 
and of the hotel was also introduced in corroboration of the testimony 
of the girl, who was the chief witness on behalf of the government. 
During the period of their illicit relations Hays paid the girl $2 on two 
different occasions, and $1 on another. The bills for the rooms were 
paid by the defendant Jones. 

The only evidence that Hays paid for the ticket upon which the 
girl rode was the testimony of the girl as to the original agreement 
made at the Regal Hotel, and her statement as to the declarations of 
defendant Jones, in the conversation over the long-distance phone, 
that Hays furnished the money for the ticket So far as there was 
direct evidence on the subject, the money was actually paid to the 
Santa Fe agent at Wichita, by the defendant Jones, and she carried 
on the communications with the girl which resulted in her making the 
trip to Wichita. The only other evidence on the subject is the illicit 
life of Hays with the girl which is so clearly established as not to be 
controverted in the argument in this court. No evidence was intro- 
duced by the defendants. 

[1] At the conclusion of plaintiff's case a motion was made for a 
directed verdict, and its denial is one of the principal errors now re- 
lied on. While it is conceded that there is substantial evidence to es- 
tablish all the elements of the offenses charged in the indictment, it 
is urged that such evidence is insufficient to convince the jury beyond 
a reasonable doubt. This assignment of error is without merit. 
Where there is substantial evidence tending to prove each element of 
the oflFense charged, the verdict of the jury is final. Whether the 
evidence is of sufficient probative force to convince the mind beyond a 
reasonable doubt is addressed solely to the judgment of the jury. The 
court can do no more than accurately state the rule of law. There is 
no way by which the doctrines of reasonable doubt and presumption 
of innocence can be properly used to create a new zone of error, or 
devolve upon appellate courts the duty to examine evidence and de- 
termine its probative force. Matthews v. United States, 192 Fed. 

490, 113 C. C. A. 96; Stout v. United States, 227 Fed. 799, C. C. 

A. ; Humes v. United States, 170 U. S. 210; ^ Burton v. United 

States, 202 U. S. 344, 373, 26 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. 
Cas. 362; Matthews v. United States, 192 Fed. 490, 113 C. C. A. 
96; Tapack v. United States, 220 Fed. 445, 137 C. C. A. 39; Ward v. 
State, 58 Neb. 719, 79 N. W. 725; People v. Cummings, 123 Cal. 269, 
55 Pac. 898; People v. Houff, 120 Cal. 538, 52 Pac. 846, 65 Am. St. 
Rep. 201. There is nothing in the opinions in Vernon v. United 
States, 146 Fed. 123, 76 C. C. A. 547, and Union Pacific Coal Co. v. 
United States, 173 Fed. 737, 97 C. C. A. 578, to the contrary. The 

^ 18 Sup. Ct. 602. 42 L. Ed. lOU. 
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opinions in those cases expressly state that there is a lack of substan- 
tial evidence to support the material averments of the indictment. 
That was the basis of those decisions. 

[2] It is next urged, but in a rather hesitating way, that the White 
Slave Act is confined to cases of white slavery. The Ninth Circuit in 
Diggs V. United States, 220 Fed. 545, 136 C. C. A. 147, held to the con- 
trary. The implication of a similar holding is so strong in the recent 
decisions of the Supreme Court as to amount to a direct decision of 
the point Hoke v. United States, 227 U. S. 308, 33 Sup. Ct. 281, 57 
L. Ed. 523, 43 L. R. A. (N. S.) 906, Ann. Cas. 1913E, 905; Athana- 
saw V. United States, 227 U. S. 326, 33 Sup. Ct. 285, 57 L. Ed. 528, 
Ann. Cas. 1913E, 911 ; United States v. Bitty, 208 U. S. 393, 28 Sup. 
Ct. 396, 52 L. Ed. 543. See, also. United States v. FlaspoUer (D. C.) 
205 Fed. 1006; Johnson v. United States, 215 Fed. 679, 131 C. C. A. 
613, L. R. A. 1915A, 862. The only basis for such a construction of 
the act is the title given to it in the last section, and some language 
contained in the debates and reports. It is elementary, however, that 
the plain language of a statute cannot be controlled by such consider- 
ations, and, in our judgment, the language of the White Slave Act 
is so plain as to make the interpretation suggested seem purely fanciful. 

[3] The defendant Lessie Jones made a statement in writing which 
tends to implicate the defendant Hays as well as herself. When this 
statement was offered in evidence, counsel representing Mr. Hays ob- 
jected to its receipt upon the ground that he was not present, and 
could not be bound by it. The court promptly instructed the jury 
that the statement could not be considered as against the defendant 
Hays, and that it was received solely as bearing upon the question of 
the guilt of the defendant Jones. This matter was again fully ex- 
plained to the jury in the charge. Counsel for Hays now urges that 
the statement must have been prejudicial to their client, and that the 
jury disregarded the plain and emphatic direction of the trial judge. 
We must assume, however, that the jury obeyed those instructions. 
Any other holding would make the practical administration of justice 
by means of a jury, impossible. 

[4, S] At the conclusion of the court's charge counsel for Mr. Hays 
made the following oral request : 

"The defendant requests the court to Instruct the jury that the girl, under 
the facts and circumstances, Is an accomplice, and that it Is a rule of law 
that before the jury can take the testimony of an accomplice, It must be cor- 
roborated by other testimony of other witnesses, or by facts and circumstances 
which will convince the Jury beyond a reasonable doubt" 

To that request the court responded as follows : 

"That instruction is refused, I think it Is entirely proper, however, for the 
court to say to the Jury where a witness goes on the stand who Is implicated 
In an improper transaction, and admits it, that that fact ought to be taken 
into consideration in passing on her testimony, and the Jury should care- 
fully scrutinize it with that In view, and give due consideration and weight to 
that occurrence In the evidence." 

An exception was saved to this action of the court, and is now as- 
signed as error. 
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The ruling was clearly right. The request as framed by counsel 
was improper upon two grounds: First, the girl was not an accom- 
plice (United States v. Holte, 236 U. S. 140, 145, 35 Sup. Ct. 271, 59 
L. Ed. 504, L. R. A. 1915D, 281 ; Diggs v. United States, 220 Fed. 
545, 553, 136 C. C. A. 147) ; second, even if she wer'e an accomplice, 
the request as framed states the requirements of corroboration much 
too strongly. The admonition given by the court adequately safe- 
guarded defendant's rights. There is no precise formula which must 
be observed in the federal courts. They are not bound by state stat- 
utes on the subject. The admonition to be given is a matter of cau- 
tion, and not a hard and fast rule of law. Hanley v. U. S., 123 Fed. 
849, 59 C. C. A. 153. The language used may properly be varied to 
some extent according to the degree of criminality of the accomplice 
and the circumstances under whidi he testifies. Wigmore on Evidence, 
§ 2057. 

The judgment is affirmed. 



EDWARDS V. BPBJITH. 
(Circnlt Court of Appeals, Second Circuit January 81, 1916.) 

No. 129. 

1. Intebnal Revenue ^=>7 — Income Tax — Pbopebtt Taxable — "Net In- 

come." 

Under Act Oct 3, 1913, c. 16, § II, div. B, 38 Stat 167 (Comp. St 1913, 
i 6321); providing that the "net income" of a taxable person shall include 
gains, profits, and income derived from salaries or compensation for per- 
sonal services, of whatever kind and in whatever form paid, or from 
businesses, commerce, galns^ profits, and income derived from any source 
whatever, a life Insurance agent, whose contract entitled him to commis- 
sions of a specified percentage of the first premium of each policy and 
of a different percentage on subsequent renewal premiums when the 
same should be paid, is liable to pay the income tax on commissions on 
renewals of policies Issued before the act was adopted, which were not 
paid until thereafter. 

[Ed. Note. — For other cases, see Internal Revenue, Cent. Dig. {f 8-10; 
Dec. Dig. «=>7. 

For other definitions, see Words and Phrases, First and Second Series. 
Net Income.] 

2. Internal Revenue ^=»7 — Income Tax — Tbeasubt Regulations. 

The instruction of the Treasury Department requiring return to be 
made of fees or emoluments for services charged for, but not collected, if 
good and collectible, cannot change the requirement of the statute that 
the income tax shall be based on the income arising or accruing during 
the calendar year. 

[Ed. Note. — For other cases, see Internal Revenue, Cent Dig. fS 8-10; 
Dec. Dig. «=5>7.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Action by Charles Jerome Edwards against Henry P. Keith, as col- 
lector, to recover part of tlie income tax paid by plaintiff. From a 

^39For other cases see same topic & KEY-NUMBER io all Key-Numbered Oigeats ft Indexes 
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judgment sustaining a demurrer to the amended complaint and dis- 
missing the complaint on its merits, plaintiff appeals. Affirmed. 

This cause comes here upon appeal from a judgment sustaining a 
demurrer to the amended ccxnplaint and dismissing said complaint on 
the merits. The opinion of Judge Chatfield will be found in 224 
Fed. 585. 

Jones, McKinny & Steinbrink, of Brooklyn, N. Y. (George W. 
Wickersham, of New York City, Chas. A. Woods, of Long Island 
City, N. Y., and Meier Steinbrink, of Brooklyn, N. Y., of counsel), for 
plaintiff in error. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y., for defendant 
in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The action is brought to recover 
part of the income tax for 1913 paid by plaintiff. The statute (Act Oct, 
3, 1913, 38 Stat. 114, 166) provides for the levying an individual tax 
on those liable to pay "upon the entire net income arising or accruing 
from all sources in the preceding calendar year." For the year 1913 
the period is 10 months only, the statute taking effect March 1, 1913. 
The act thus defines net income : 

*That, subject only to such ezemptiong and deductions as are hereinafter 
allowed, the net income of a taxable person shall include gains, profits, and 
income derived from salaries, wages> or compensation for personal service of 
whatever kind and in whatever form paid, or from professions, vocations, 
businesses, trade, commerce, or sales, or dealings in property, whether real 
or i)ersonal, growing out of the ownership or use of or interest in real or 
personal property, also from interest, rent, dividends, securities, or the trans- 
action of any lawful business carried on for gain or profit, or gains or profits 
and income derived from any source whatever, including the income from 
but not the value of property acquired by gift, bequest, devise, or descent" 
Division B of section II. 

Plaintiff is a life insurance agent, employed by an insurance com- 
pany under written contracts to procure applications for assurance 
on the lives of individuals. As compensation for his services the in- 
surance company is obligated to pay him a certain commission on the 
first premium paid by the assured when the policy is issued. It is fur- 
ther obligated, as the assured pays subsequent renewal premiums for 
a certain number of years, to pay to plaintiff a stated commission on 
each of such renewal premimns. It is with these renewal premiums, 
or rather with the commissions paid thereon that this cause is con- 
cerned. Plaintiff's brief thus states the controversy. 

"A single question is presented by the ai^>eal, namely: whether or not the 
commissions payable to complainant under the contracts with the Assurance 
Society annexed to the complaint, upon renewal premiums paid on poUdes 
obtained through the instrumentality of appeUant prior to March 1, 1913, but 
which conmiissions were not actually paid to and received by complainant 
until after March 1, 1913, and between that date and December 81, 1913, con- 
stitute a part of *the entire net income' of complainant 'arising or accruing 
from aU sources' between those dates." 

An elaborate argtunent is presented on behalf of the plaintiff in 
error, based in part upon provisions in the contracts whereby the com- 
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pany agrees to loan money to the agent to the amount of certain ex- 
pected commissions on renewals, and the agent agrees to render as- 
sistance in the collection of renewal premiums; but the question 
seems to us a very simple one and one absolutely determined by the 
provision in all the contracts that "commissions shall accrue oiJy as 
the premiums are paid in cash." That the work for which the com- 
pensation is paid was done in some prior year seems to us unimportant. 

If, as counsel retained for the purpose, a lawyer argues a cause for 
a client before the Court of Appeals in October, 1915, having received 
a retainer in August and his work being completed with the argument, 
and the cause is decided in December and his client pays him in Feb- 
ruary, 1916, we cannot see why he should not include his retainer in 
his income return for 1915 and the money paid him for argument 
in his return for 1916, although in that year (1916) he did nothing — 
did not even send in a bill, having done that in December, 1915. 

If as a reward for long and faithful service an industrial corpora- 
tion votes to one of its employes, who retires from active work, an 
annual pension, we do not see why all instalments of that pension paid 
in each calendar year are not, under the statute, income for that year. 

If an agent for a life insurance company does a particular job, e. 
g., persuades John Doe to insure in the company on July 1st, 1915, 
and receives as part compensation for that work a certain sum when 
Doe pays his first premium in July, 1915, surely he includes that in 
his income return for 1915. That certainly is income. If under this 
arrangement with the company he receives a further sum of money 
as compensation for the same job in July, 1916, when John Doe pays 
his second premium, we cannot see why that is not income for 1916-- 
in the ordinary sense of the word. Why it is not within the lan- 
guage of the act "income arising or accruing in the calendar year 
1916*' and "derived from personal services'* we are entirely at a loss 
to understand. The statute does not provide that the "personal serv- 
ices," compensation for which is to be considered income, must be 
rendered in the same year in which the compensation is received. 

It may be noted that, although fully earned by work already done, 
there is no certainty- that the sum conditionally promised for an ensuing 
year will ever be paid or will accrue or come due ; John Doe may die 
within the first year, or at its expiration may refuse to renew his policy 
in which fevent the company is not obligated to pay its agent anything 
beyond the amount already paid him ; the obligation to pay does not 
arise until John Doe actually pays his renewal premium in cash. 

There is nothing in the opinion in the Matter of Wright (D. C.) 
151 Fed. 361, which we affirmed in 157 Fed. 544, 85 C. C. A. 206, 18 
L. R. A. (N. S.) 193, which at all conflicts with the views above ex- 
pressed. 

[2] Reference is also made to certain instructions of the Treasury 
Department : 

"A person receiving fees or emoluments for professional or other services, 
as in the case of physicians, or lawyers, should include all actual receipts 
for services rendered in the year for which return is made, together with aU 
unpaid accounts, charges for services or contingent income due for that year, 
if good and collectible." £V)rm 1010, instruction 14; form 1041, instruction 12. 
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This form may be appropriate enough to give the department full 
information about an individuars earnings in any particular year so 
as to enable its officers to check up with accuracy some return of a 
future year, when his hope of being paid what he has earned finds 
fruition. But no instructions of the Treasury Department can enlarge 
the scope of this statute so as to impose the income tax upon unpaid 
charges for services rendered and which, for aught any one can tell, 
may never be paid. To take the illustration given above, the charge 
for the argument in the Court of Appeals, unpaid on December 31, 
1915, could not be included as taxpaying income for 1915, because it 
was not paid in that year and the client might die insolvent on Jan- 
uary 1, 1916; but as soon as it is paid it becomes taxpaying income 
of Ae year in which such payment is made, although it was made for 
services performed in a prior year. The phraseology of form 1040 
is somewhat obscure; perhaps it means that there shall be included 
actual receipts (a) for services rendered in the year for which return is 
made and (b) for unpaid accounts, or charges for services rendered 
in former years, and paid in the year for which return is made. But 
it matters little what it does mean ; the statute and the statute alone 
determines what is income to be taxed. It taxes only income "derived" 
from many different specified sources ; one does not "derive income"^ 
by rendering services and charging for them. 

The judgment is affirmed. 



CRANE CREEK IRR. DIST. et aL v. PORTIAND WOOD PIPE CO. et aL 

(Circuit Couit of Appeals, Ninth Circuit. March 20, 1916.) 

No. 2645. 

Mechanics* Liens «=5>13— Subject-Matteb— Pxjblio Propebty. 

Where a mechanic's lien on an irrigation system, constructed by a pri- 
vate corporation under a contract with two irrigation districts to which 
the system was to be convej'ed, was perfected before the conveyance to the 
districts, it was not defeated by the conveyance, even though the general 
lien laws do not apply to public corporations, such as irrigation districts. 

[Ed. Note. — For other cases, see Mechanics* Liens, Cent Dig. §f 14, 15 ; 
Dec. Dig. <©=>13.] 

Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Mechanic's lien suit by the Portland Wood Pipe Company and 
others against the Crane Creek Irrigation District and another. De- 
cree for the complainants, and defendants appeal. Affirmed. 

C. S. Varian, of Salt Lake City, Utah, and E. R. Coulter, of Wei- 
ser, Idaho, for appellants. 

Richards & Haga and McKeen F. Morrow, all of Boise, Idaho, for. 
appellee Portland Wood Pipe Co. 

Before GILBERT and MORROW, Circuit Judges, and RUD- 
KIN, District Judge. 

®=3For other cases boo same topic A KEY-NUMBER in all Key-Numbered Digests ft Indexes- 
231P.--8 
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RUDKIN, District Judge. This is an appeal from the decree of 
the court below in so far as it decrees the foreclosure of a lien against 
the property of certain irrigation districts in the state of Idaho. The 
facts material to a proper understanding of the question presented 
by the appeal are as follows : 

The Crane Creek Irrigation, Land & Power Company is a private 
corporation organized and existing under the laws of the state of 
Idaho, and the Crane Creek irrigation district and the Sunnyside ir- 
rigation district are public corporations organized and existing under 
the laws of that state. On the 22d day of August, 1910, the Irriga- 
tion & Power Company entered into two separate contracts with the 
two irrigation districts in question, under the terms of which it 
agreed to construct and complete an irrigation system according to 
certain plans and specifications agreed upon, and upon completion to 
convey to each of the irrigation districts a certain specified undivided 
interest therein. These contracts recited that the Irrigation & Power 
Company was the owner of certain water rights, reservoir sites, and 
rights of way upon which some construction work had been per- 
formed, and it was thereupon agreed that the reservoir, dams, pipe 
lines, flumes, laterals, and other structures should be constructed 
and completed by the 1st day of May, 1912, and that when so con- 
structed and completed the undivided interest should be conveyed 
to each of the irrigation districts as therein provided. It was fur- 
ther agreed that partial conveyances should be made from time to 
time on monthly estimates as the work progressed, and that upon 
the completion of the work these partial conveyances should be fol- 
lowed by a final conveyance. The Irrigation & Power Company en- 
tered into a contract for the construction and completion of this ir- 
rigation system, first with Maney Bros. & Co. and later with the 
Slick Bros. Construction Company. The appellee, the Portland 
Wood Pipe Company, under contract with the Slick Bros. Construc- 
tion Company, furnished certain piping and other material to be used 
in the construction work, and for the purchase price of the material 
so furnished it filed and perfected its lien claim under the laws of the 
state of Idaho. At the time the materials were so furnished the Ir- 
rigation & Power Company was in charge of the construction work 
as owner ; none of the conveyances or partial conveyances to the ir- 
rigation districts had been recorded, and so far as the record dis- 
closes the present lien claimant had no notice of the claims of the ir- 
rigation districts. Under these facts the irrigation districts contend 
that they are public corporations, organized and existing under the 
laws of the state of Idaho for public purposes, and that their prop- 
erty cannot be subjected to liens under the mechanic's lien laws of 
that state. This is the sole question presented by the appeal. 

The court below did not find it necessary to determine whether the 
property of an irrigation district is subject to the lien laws of the 
state of Idaho, nor do we. For, conceding that an irrigation dis- 
trict is a public corporation, and that its property cannot be sub- 
jected to a lien for material furnished to the district direct or to a 
contractor with the district, yet when an irrigation district or othei 
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public corporation acquires property from another it acquires it sub- 
ject to all liens and burdens lawfully imposed upon it by the former 
owner, just the same as any other purchaser. In the present case the 
Irrigation & Power Company was in possession of the irrigation sys- 
tem as owner, and was holding itself out to the world as such. It 
contracted for the construction of an irrigation system on its own 
property, and material was furnished to be used in that system, for 
which a lien was given by the laws of the state. That lien attached 
before the irrigation district acquired the property and was not dis- 
placed by the conveyance to the district. Thus, in Salem v. Lane & 
Bodley Co., 189 111. 593, 60 N. E. 37, 82 Am. St. Rep. 481, Reed and 
Van Kirk submitted a written proposition to the city of Salem to fur- 
nish the city a complete electric Ught plant, in accordance with cer- 
tain specifications set out in the proposition, for the sum of $9,000, 
payable in bonds, or partly in bonds and partly in notes, as the city 
might elect. This proposition was accepted by the city, and the plant 
was constructed by Reed and Van Kirk. Lane & Bodley Company 
furnished an engine wherewith to operate the plant, and filed and per- 
fected a Hen therefor under the laws of the state of Illinois. There- 
after the plant was completed and duly conveyed to the city. In a 
suit to foreclose the Lane & Bodley Company lien the city contended 
that its property was not subject to the lien laws of the state, and the 
court so conceded ; but it was nevertheless held that the city acquired 
the property subject to the Hen. In the course of its opinion the court 
said: 

•The decree was not awarded on the theory the property thus held by the 
munldpaUty for the use of the pubUc — to enable the city to discharge its pub- 
Uc functions — ^is within the purview of the mechanic's lien law and subject to 
be sold to discharge an indebtedness contracted by the city for material or la- 
bor used in the construction of the plant, but that the lien attached to the 
electric light plant before it became the property of the city, for the debt of 
the then owners. T. 0. Reed and William Van Kirk, and that the city acquired 
the property subject to the Uen. Reed and Van Kirk were parties defendant 
to the bill, and a personal money decree was entered against them and a decree 
in rem against the electric light plant The appeal was prosecuted on behalf of 
the city only. If the defendant in error corporation had perfected a lien 
against the plant while it was the property of an individual owner, the subse- 
quent purchase of the plant by the city could not operate to deprive the lienor 
of the benefit of the statutory provisions for the enforcement of the lien by a 
forced sale of the property. The decree is a personal money decree against 
Reed and Van Kirk, and for the sale of the electric light plant in default of 
payment of the decree debt There is no decree against the city for the pay- 
ment of any sum. The city cannot be required, by mandamus or any order or 
process of the court, to pay the decree debt It is not a decree debtor, but 
the owner of real property upon which the lien of the decree may operate If it 
does not pay the sum specified in the decree. It may voluntarily pay the 
amount necessary to remove the Uen from the property, but there is no process 
or authority of law ttiat may be Invoked to coerce It to make payment. The 
lien is created by the statute, and the statute provides, as the mode of enforce- 
ment of the lien, the sale of the land on which the lien has attached. To deny 
to the plaintiff in error corporation the benefit of this mode of enforcing the 
decree is, In this case, to nullify the Uen." 

Again the court said : 

**The substance of the entire transaction was that Reed & Co. proffered to 
procure, construct, and tender to the dty a complete electric light plant 
(grounds, building, and machinery), constructed in accordance with given spec- 
ifications and plans, for a specified sum of money, and the dty contracted to ae- 
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oept the said plant (grounds, bnllding, and machinery), If constructed and ten* 
dered in accordance with the terms of the proposition of said Reed & Ca, and 
under the contract Reed & Co. tendered, and the city accepted, a plant which 
was incumbered by a legally subsisting lien in favor of the defendant in error 
company. Such a lien would not be displaced by the conveyance to the city, 
but the lien remained as fully effective against the property after the convey- 
ance to the city as before." 

While on grounds of public policy the property of municipal cor- 
porations held for public purposes may be exempt from the operation 
of the general lien laws of the state, yet such municipalities may not 
enter into contracts with third persons for the construction of plants 
or other improvements on the property of such third persons to be 
thereafter conveyed to the municipality, and then claim the statutory 
exemption from liens for labor performed upon or materials used in 
the construction of the contemplated improvements. 

Such were the views of the court below, and its decree is affirmed. 



CUOMO V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

No. 176. 

L RxcEiviKO Stolen Goods ^s»9(1)— Questions fob Jubt. 

On a trial for receiving and having possession of stolen goods in viola- 
tion of Act Cong. Feb. 13, 1913, c 50, 37 Stet 670 (Comp. St. 1913, §§ 8603, 
8604), relative to the larceny of goods in interstate commerce, defend- 
ant's guilt held a question for the Jury. 

[Ed. Note. — For other cases, see Receiving Stolen Goods, Cent. Dig. 8 19 ; 
Dec. Dig. «=>9(1).] 

2. Criminal Law ^=»1159(4) — ^Appeal — Revisw — CBBniBiLrrr of Witnesses. 

That the Jury believed the testimony of the government's witnesses 
rather than that told by defendant is a result which an appellate court 
will not disturb. 

[Ed. Note. — ^For other cases, see Criminal Law, Cent. Dig. f 3077 ; Dec. 
Dig. <&=>1159(4).] 

3. Witnesses ^=»393(4) — Impeachment — ^Aumissibilitt of Evidence. 

It was not error to exclude a deposition of a witness for the government 
at variance in some respects with the witness* testimony, where defend- 
ant's counsel had cross-examined the witness as to the questions and 
answers contained In the deposition and admitted, in offering the deposi- 
tion in evidence, that he had cross-examined the witness regarding every- 
thing material. 

[Ed. Note.--For other cases, see Witnesses, Cent. Dig. 1 1255; Dec. Dig. 
<S=>393(4).] 

4. Receiving Stolen Goods ^=»8(2) — Admissibility of Evidence. 

On a trial for receiving stolen goods, after a police officer had testified 
that he saw a person pushing a case in the door of defendant's store, and 
that, after watching a while for him to come out, he entered the store, he 
was asked what reason he had for watching the place, whether he had 
orders to watch it, and whether he knew what kind of a place it was, and 
testified that he was directed by the captain to watch such place, and 
that he saw women go in there and disappear, and that that was what 
he was going in there to prevent. On defendant's motion this last state- 
ment was stricken out, and the court told the Jury to disregard every- 
thing that was stricken from the evidence. When the witness was first 

asked what reason he had for watching the place, defendant objected "to 

■ - ■ ■ ■ ■—■■■■ ■ ■ - — ■ ■ ■ I I I ■ 1 1 1 I § 
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tMs line of questlonlDg." Held, that evidence that the officer was there 
in the discharge of liis duty, and not by chance, was proper evidence. 

[Ed. Note. — For other cases, see Receiving Stolen Goods, Cent Dig. § 
15; Dec. Dig. «&=>8(2).] 

6. Criminal Law ^=>1169(5) — Appeal — Habmlbss Error. 

As it was the answers of the witness rather than the questions which 
were obJecti<xiable, and as the court struck out the statements volun- 
teered by the witness, and instructed the Jury to disregard them, there 
was no reversible error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. | 3141; Dec. 
Dig. <S=>1169(5).] 

In Error to the District Court of the United States for the Eastern 
District of New Yorl^ 

Andrea Cuomo was convicted of receiving and having in his pos- 
session stolen goods, in violation of Act Feb. 13, 1913, c. 50, 37 Stat. 
670 (Comp. St. 1913, §§ 8603, 8604), and the cause comes here upon 
writ of error to review the judgment. Affirmed. 

George W. Martin, of Brooklyn, N. Y., and S. H. Kesseknan, for 
plaintiff in error. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1, 2] It is contended that the court at 
the close of the testimony should have directed a verdict of acquittal, 
but we are satisfied that upon the testimony it would have been error 
so to do; the question of guilt or innocence was fairly for the jury. 
The principal witness for the government was the truck driver who 
stole the goods. He testified to a former conversation with defendant 
in which, as witness stated, defendant said to him : 

'*Any time you get any thing tliat you can bring here, anything at all, I will 
buy anything that you bring, anything from a needle to an anchor." 

Also that defendant, when witness arrived with the stolen package, 
helped to carry it in and said : 

"Have to do this quick; my place is watched; you have to get out the 
back way ;" also, **! know all about it ; your brother telephoned ; thirty dol- 
lars." 

The jury were fully and correctly instructed as to the careful scru- 
tiny which should be given to the testimony of such a witness, also as 
to the presumption of innocence to which defendant was entitled and 
as to reasonable doubt. That they believed the story told by the gov- 
ernment's witnesses rather than that told by the defendant is a result 
which an appellate court will not disturb. 

[3] Error is assigned to the exclusion of a deposition which defend- 
ant offered in evidence. The truckman, Mathan, who stole the package 
and brought it to defendant had given testimony upon an examination 
by the United States commissioner. This testimony was reduced to 
writing and constituted the deposition referred to; it contained state- 
ments differing in some respects from the statements made by the same 
witness in court. Upon cross-examination of Mathan, defendant's 
counsel called his attention to some of the questions and answers found 

^sFor oCiar cases see same topic & KET-NUMBSR in all Key-Numbered Digests ft Indexes 
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in the record of his prior examination and the witness admitted that 
such questions had been asked and such answers given. Subsequently^ 
after several of defendant's witnesses had been examined, his counsel 
offered the entire deposition of Mathan in evidence. The following 
colloquy ensued : 

'*The Court: Presumably you have cross-examined him on everything that 
you regarded as at variance with the testimony. 
"Mr. Russell : I did, sir. 
**The Court: I do not see any use of putting it in evidence." 

Thereupon counsel to the government objected to "having the jury 
confused with a lot of extra testimony." The objection was sustained 
and exception reserved. We find no error in this ruling; defendant 
had full opportunity to use so much of the testimony as was material 
and admitted that he had used all that was material. 

[4, 5] A further exception, which is here relied upon will be found 
in the following excerpt from the record. The witness on the stand 
was a police officer, who had been examined on direct and cross, and 
had testified that he was at a nearby corner, that he saw Mathan push- 
ing the case in the door ; that after watching a while for him to come 
out he entered the store. Upon redirect he testified that there was a 
rear door leading into the yard. Then ensued: 

**Q. What reason had yon for watching this place? A. I was ordered by 
the captain to inspect that place every hour. He said it was a fence. He 
had been arrested for maintaining and keeping a disorderly house — 

"Mr. Bussell: I object to this line of questioning. 

"The Court: I will take it until the district attorney is through with it. 
I will overrule your objection now. I don't know what the question is. 

*'Mr. Russell: Exception. 

"Q. Why were you watching this place, OfQcer? A. The captain told me 
to watch it 

"Mr. Russell: I object to what the captain told him; that is what I ob- 
jected to before. 

"Q. Did you receive orders to watch this place? A. I did. To inspect it 
every hour; to walk through there. This fellow was arrested for keeping 
and maintaining — 

"The Court: Never mind that. 

*'Q. Do you know what kind of a place, other than a macaroni place, it is? 
A. I know. 

'"The Court: You are testifying to what you know yourself, Officer? 

"The Witness: Well, I saw women going in there, and disappear in there ; 
that is what I was going in there to prevent 

"Mr. Russell: I object to that and move to strike it out as not responsive 
to this question and not binding on this defendant 

*The Court: Go on; strike it out 

"Mr. Russell: Will your honor instruct the jury to disregard that state- 
ment of the witness? 

"The Court: Yes; disregard everything that is stricken from the evidence." 

It will be seen that the objection was "to this line of questioning"; 
what was objectionable, however, was not so much the question as the 
answers. That the officer was there in the discharge of his duty, and 
not by chance, was proper evidence enough; but, as often happens 
with a too willing witness, he volunteered statements which were not 
admissible. We think that, since the court struck out the testimony and 
instructed the jury to disregard it, there is no reversible error. 

The judgment is affirmed. 
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MABYLAND BAIL CO. et al. t. TAYLOB et aL 

BALTIMOBE TBUST & GUABANTY CO. t. OAKLAND COAL & COKE CO. 

(Circuit Court of Appeals, Fourth Circuit February 11, 1916.) 

No. 1312. 

L CORPOBATIONS ^=>232(1) — STOCK — SUBSCRIPTIONS — LIABILITY. 

Under Acts W. Va. 1882, c. 96, | 24, a sale of corporate stock for 
property cannot be questioned in the absence of fraud; therefore cor- 
porate creditors in such case cannot hold subscribers liable on the theory 
that their subscriptions were unpaid, because the property was received 
at a valuation fixed between them and the corporation. 

IKd. Note—For other cases, see Corporations, Cent. Dig. §§ 879, S80. 
987 ; Dec. Dig. <g=»232(l).] 
2. CoBPOBATioNs ^=»544(2)— STOCK — Tbust Fund. 

Unpaid balances due on stock subacripticHia constitute a trust fund for 
corporate creditors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. { 2162; Dec. 
Dig. <8=»544(2).] 

Appeal from the District Court of the United States for the North- 
cm District of West Virginia, at Parkersburg; Benjamin F. Keller 
and Alston G. Dayton, Judges. 

Suit by the Baltimore Trust & Guaranty Company against the Oak- 
land Coal & Coke Company, in which the Maryland Rail Company and 
others sought to recover against Charles J. Taylor and others on al- 
leged unpaid subscriptions. From a decree for defendants, interven- 
ing petitioners appeal. Affirmed. 

T. F. Cadwalader and Horace S. Whitman, both of Baltimore, Md. 
(Willis R. Jones, of Baltimore, Md., and P. J. Crogan, of Kingwood, 
W. Va., on the brief), for appellants. 

Osborne I. Yellott, Frank Gosnell, and Alexander Preston, all of 
Baltimore, Md. (Marbury, Gosnell & Williams, of Baltimore, Md., on 
the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

PER CURIAM. The Oakland Coal & Coke Company, a West Vir- 
ginia corporation, duly organized and doing business under the laws 
of that state, for some years conducted extensively its coal mining 
business, issued a large amount of capital stock, and also gave a mort- 
gage upon its property to the Baltimore Trust & Guaranty Company 
to secure a considerable bonded indebtedness. 

Upon failure to meet its obligations, including interest on 
bonds, a bill in equity was filed by the trust company to foreclose 
the mortgage, wind up the affairs of the company, and subject 
its property to the payment of its debts. In this original cause, 
pending in the District Court of West Virginia, entitled Baltimore 
Trust & Guaranty Company v. Oakland Coal & Coke Company, pro- 
ceedings were duly had looking to the payment of alleged unpaid stock 

^s»For other cases lee same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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subscriptions, in which latter effort the controversy between the appel- 
lants and appellees herein arose. The general creditors of the Oak- 
land Coal & Coke Company, being the appellants herein, especially 
seek to enforce the payment of the alleged stockholders' liability for un- 
paid stock subscriptions for a large amount, it being the only source 
from which they can hope to realize anything on account of their in- 
debtedness, the mining company's failure being a heavy one. 

The lower court, after giving much consideration to the subject 
(Judge Dayton of the Northern district and Judge Keller of the South- 
ern district of West Virginia having passed upon different features 
involved in the alleged liability), reached the conclusion that the claim 
was without merit, and that all stock issued by the company, the un- 
paid subscription of which was involved in the litigation, had been 
fully paid up, as authorized and recognized by the laws of West Vir- 
ginia, at a time long antedating the incurring of the appellants' debts. 
The correctness of the conclusion thus reached is the real question in 
controversy on this appeal. 

[1] This court has maturely considered the subject, and is entirely 
satisfied with the conclusions reached by the lower court. The man- 
ner in which stockholders may settle for their subscriptions, in the ab- 
sence of fraud (and none is shown in this case), is controlled by stat- 
ute, and the court has no right to substitute its judgment for that of 
the law-making power, because in the light of after events a hardship 
on creditors may result and they may not be able to secure payment 
of their indebtedness from the corporation. Acts Gen. Assem. W. 
Va. 1882, c. 96, § 24; Merchants' & Mechanics' Savings Bank of 
Grafton v. Belington Coal & Coke Company, 51 W. Va. 60, 41 S. E. 
390. In the case cited, the Supreme Court of West Virginia said : 

"Our statute throws the gate wide open for the sale o£ stock and purchase 
of property In payment therefor at such price and on such terms and condi- 
tions as the contracting parties may agree upon.** 

And in the absence of fraud no action against a stockholder for un- 
paid subscriptions can be maintained for stock issued under that sec- 
tion. The lower court was of opinion that the stock in question was 
subscribed and settled for pursuant to the section of the statute re- 
ferred to, and that under the interpretation placed on said statute 
by the case cited no recovery could be had therefor, and in these views 
we fully concur. 

[2] The appellants cite many authorities to support their contention 
that the unpaid balance due on stock subscriptions constitute a trust 
fund out of which creditors of the corporation should be paid. With 
this position, and these authorities, we are in accord, but here the sub- 
scriptions to the stock have been paid in the manner authorized by the 
statute of the state, as interpreted by its highest court, which precludes 
the right of recovery. 

The decree of the lower court will be affirmed at the cost of appel- 
lants. 

Affirmed. 
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WERK et aL V. PABKEB et aL • 

(Circuit Court of Appeals, Third Circuit March 29, 1916.) 

No. 1990. 

Patents ^=»828 — ^Novkltt — Oil-Pbebs Mat. 

The Werk patents. No. 758,574 and No. 758,575, for an oil-press mat, 
granted on divisional applications, coveif mats which, while not differing 
essentially In the manner of weaving, are made from long hair, such as 
that derived from the manes and tails of horses, instead of from camel's 
hair, as were those previously In common use in the cotton seed oil in- 
dustry. The horse hair mats are superior to those made from camel's hair 
in durability, facility of use, and in that they save a larger percentage of 
the oil ; but, as appears from a large number of standard works on the 
arts, of which the court may take judicial notice, horse hair mats had long 
been known and used in the art of expressing oil from seeds, and the 
patents are therefore apparently void for lack of novelty. 

Appeal from the District Court of the United States for the East- 
cm EHstrict of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by Robert F. Werk and Mrs. John Lewis Kennedy, 
copartners as Robert F. Werk & Co., against F. Thomas Parker and 
J. Thomas Robey, copartaers as the F. T. Parker Company. Decree 
for defendants, and complainants appeal. Decree deferred. 

For opinion below, see 221 Fed. 644. 

Munn & Munn and T. Hart Anderson, all of New York City, and 
K. H. Fairbanks, of Philadelphia, Pa., for appellants. 
Weaver & Drake, of Philadelphia, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Robert F. 
Werk & Co., the owners of two divisional patents, Nos. 758,574 and 
758,575, granted April 26. 1904, to Robert F. Werk for an oil-press 
mat, filed a bill charging the F. T. Parker Company with infringement 
thereof. The claim of 758,574 in issue is for : 

"An oil-press mat or doth made entirely of long animal hair and consisting 
of warp and weft threads, said weft threads being composed exclusively of 
soft, pUable hair and the warp threads greatly exceeding the weft threads in 
nmnber per square inch." 

That of 758,575 in issue is for : 

"An oil-press mat or cloth consisting of warp threads and weft threads, each 
composed exclusively of long hair derived from animals' tails and manes, 
which hair is soft and pliable ; the warp threads exceeding the weft threads 
In. number per square inch, and the weft threads being thicker than the 
warp threads." 

On final hearing the court below entered a decree dismissing the bill 
on the ground of noninfringement. Thereupon the plaintiff took this 
appeal. 

The case has given us some concern. It relates to the great field of 
cotton-seed oil extraction — ^an industry with which we are not familiar 

^=9For oUier cases lee same topic & KET-NUMBER in an Key -Numbered Digests & Indexes 
• Rehearing denied May 23. 1918. 
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in this circuit. The testimony is meager and throws little, if any, light 
on the decisive questions involved. As the tonnage of cotton seed is 
double that of the cotton crop itself, as the value of by-product possi- 
bilities is now being recognized, and as the device here involved made 
possible, inter alia, the recovery of more than 1^^ per cent, of oil and 
a reduction of 8 cents per ton in operative cost, it will be apparent 
that the case is one that challenges the attention of the federal courts 
to which is intrusted that most responsible commercial duty of de- 
creeing the reward of a limited monopoly to a patentee who contrib- 
utes something novel, useful, and inventive to a great industry, or, on 
the other hand, of protecting such an industry from the unwarranted 
burden of a monopoly by one who has really not given it anything of 
that character. In view of these facts we have felt constrained to 
give to this case a range of somewhat broader examination and dis- 
cussion than its meager proofs sug^est.^ 

As we have said, the case concerns the extraction of oil from cot- 
ton seed. The ordinary method of such extraction consists in chopping* 
up, heating, and otherwise treating the cotton seed preparatory to 
pressing. This mash is next spread on a part of a mat of camel's hair. 
The other end of the mat is then doubled over the mash and the whole 
subjected to a pressure of several thousand pounds. This pressed the 
oil from the mash and strained it through the mat. For these camel's 
hair mats the patentee, Werk, substituted mats woven of horse hair, 
and on the two divisional applications as above he was granted the 
two claims quoted. 

It is apparent the essence of his invention, if such it be, consists, not 
in any new method of weaving mats, but in weaving them from the 
hair of other animals than camels. In other words, his device is an 
article of commerce, viz., an oil-press mat, woven it is true in a par- 
ticular way, but in one claim limited to being "made entirely of long 
animal hair," and in the other to being "composed exclusively of long; 
hair derived from animals' tails and manes." 

The proofs show that the horse hair mats of complainant have cer- 
tain substantial advantages over those made of camel's hair, in that 
they last 20 days, as compared with the 5 days' life of a camel's hair 
mat. In the seed cake pressed on horse hair mats there remains an 
average of 5.92 per cent, of oil, while in that pressed on camel's 
hair 7.50 per cent, of oil is retained. The cost of camel's hair mats is 
18 cents per ton of seed pressed, while with horse hair but 10. In 
addition to this, the seed cake is imbedded in the camel's hair mat by 
prSssujre, and has to be separated by a special machine. It does not 
so imbed in the horse hair mats, and can be readily stripped off. It 

1 Encyclopedia Americana, vol. 5, article CJotton-Seed Oil Industry, by 
Tbomas R, Chaney, 1903 (cited by the University of Pennsylvania Library), 
shows the importance of the cotton-seed oil industry : "When it is considered 
that the seed of the cotton plant more than pays the entire expense of ginning, 
baling and tying the crop, the economy it effects is plainly seen. • • • In 
fact, the whole agricultural life of the South has been benefited by this form- 
erly despised gift (the seed) of old King Cotton, and it is only Just to a&y 
that the people are becoming appreciative of that fact/' 
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will thus be seen that Werk's mat forms an important and valuable 
economical feature in the industry. Recognizing its value as a hair 
mat, the defendants wove their mats from the long hair of Chinamen's 
cues, which hair, it seems, is an article of commerce. The proofs 
satisfy us that such human hair mats have the same functional quali- 
ties in oil-pressihg as horse hair mats. 

The value of Werk's device being shown by the proofs, the case re- 
solved itself into two questions — the validity of his patents and the 
infringement of their claims. 

On the part of the defendants it is contended that the change from 
•camel's hair to horse hair is a mere obvious substitution, and therefore 
•does not involve invention. Moreover, it is alleged that, if there be 
invention in such change, the substitution of human hair for horse hair 
involves more invention, and for that reason, and because Werk's 
patent claims must be restricted to horse or animal hair, they are not 
infringed by defendants' use of human hair. The term "camel's hair" 
is somewhat misleading, for the covering of a camel is for the most 
part wool, which wool shades off into the few straggling long hairs 
which give it the name of camel's hair. But when woven into these 
-oil mats it is the wool which makes it act differently from a horse hair 
mat, which has no wool in it Without entering into a detail compari- 
•son of wool and hair, it suffices to say that the essential difference is 
the capacity of one, and the incapacity of the other, to nut, or "felt," 
as it is technically called. Felting is caused by the tiny hooks or scales 
on wool, which grip and mat on pressure and contact with other strands. 
A true hair has no such hooks, and therefore will not mat. It is this 
felting capacity that makes a camel's hair mat become so tight as to 
prevent, to a degree, the passage of oil, which a horse hair mat will 
pass. And it is the absence of this felting in a horse hair mat which 
makes ij possible to strip off the seed cake, while it has to be mechan- 
ically torn from the felted camel's hair one. Felting, as its characteris- 
tic distinction from hair, is well known in the textile industries. Tims 
in Doole/s Book of Textiles it is said : 

"The chief characteristic of wool is its felting or shrinking power. This 
felting property, from which wool derives much of its value, and which is 
its special distinction from hair, depends in part upon the kinks in the fiber, 
but mainly upon the scales with which the fiber is covered. These scales or 
points are exceedingly minute, ranging from about 1,100 to the inch to nearly 
^,000. The stem of the fiber itself is extremely slender, being less than one 
thousandth of an inch in diameter. In good felting wools the scales are 
more perfect and numerous, while inferior wools possess fewer serrations, and 
4ire less perfect in structure. In the process of felting the fibers become en- 
tangled with one another, and the little projecting scales hook into one another 
and hold the fibers closely interlocked. The deeper these scales fit into one 
another the closer becomes the structure of the thread.** 

This nonf elting of hair the patentee has taken advantage of in his 
device, and points out in one specification, where he says: 

*' • • * Hair strands afford good drainage for the oil, and impart a glos- 
sy surface to the fabric, that enables the cake to be introduced with faciUty 
And the article to be stripped with ease from the compressed material*" 
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And in the other: 

'The highest grade of mat now in general use is made from camel's hair ; 
but camel's hair Is objectionable, because it packs and felts together when in 
use to such an extent as to hinder the free flow of the oil, and the yield per 
ton of seed is greatly reduced by reason of this felting of the camel's hair. 
The oil is compelled to seek an outlet on the sides, where there is no cloth to 
hold the seed or meats from being washed out into the receiving tanks, which 
deteriorates the quality of the oil. Camel's hair also stretches from one-flfth 
to one-third of its original length, which Is objectionable, as this requires the 
cloth to be cut too short to start with, and before it is worn out It has stretch- 
ed too long for convenient handling* All these ohjections are overcome by the 
use of horse hair, and, the horse hair being soft, it retains all the good features 
of camel's hair." 

It has therefore seemed to us that the change from camel to horse 
hair mats was sufficient to constitute invention in this art, if such use 
of horse hair mats was first disclosed to the oil-pressing art by Werk. 
But just here Werk's patents meet a fatal obstacle, for a cursory ex- 
amination of standard works shows that at most Werk's use of horse 
hair mats in the present practice of cotton-seed oil extraction was 
but a revival of an old and well-recognized use of the horse hair ap- 
pliances in the general art of oil extraction. 

Turninor to the 1895 edition of the Standard Dictionary, under the 
word **hair" we find: "Hair cloth; specif.: mats woven from horse 
hair used in expressing oils," etc. The nature of this practice, thus 
briefly outlined in the dictionary, will be found by reference to the 
ninth edition of the British Encyclopedia, published in 1884, where 
under the head of "Oils," it is said : 

"The sequence of operations in treating oil seeds for the separation of their 
contained oils is ordinarily as follows: (1) The crushing or grinding of the 
seed or other substance ; (2) heating the oleaginous meal so prepared ; and (3) 
expression of the oil by mechanical power." 

Under the head of "Pressing," the article then says : 

"With the least possible delay the meal is transferred from the heating ket- 
tles, so that the oil may be pressed out while the material still retains its 
heat — measured quantities, say 10 or 12 pounds of meal, are filled into wool- 
en bags of strong, thick texture, sufficiently open and porous to allow free 
flow of the expressed oil, yet having consistency enough to resist rupture by 
the enormous pressure to which it is subjected. Each bag is further placed 
tcithin *hair8,* thick mats of horse hairs hownd loith leather. In some 
methods of working press-cloths — not bags — ^are used ; and the construction of 
recent presses is such as to dispense with the use of bags or other coverings." 

Samuelson on Oil Well Machinery, 1858 (in Proceedings of the In- 
stitution of Mechanical Engineers) vol. 9, pp. 27-42, says: 

"The bags after being filled are placed separately between what are called 
the hairs, which are bags made of horse hair with an external covering of 
leather. The same description of bags and hair are used, whether the oil 
be expressed by means of the stamper, screw, or hydraulic press** Page 31. 

Spon's Dictionary of Engineering, 1874, vol. 3, in discussing Samuel- 
son's article says: 

"The bags into which the seed Is measured from the kettles hold 10 pounds 
of seed each, the horse hair wrappers into which they are deposited be'rg 
2^ feet long." 
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• 

The use of horse hair in oil extraction is referred to in British 
patent 2,645 of 1877, to H. C. Newburn, for improvements in appara- 
tus for pressing and filtering beet root juice, oils, and other substances, 
as follows: 

•The apparatus • • • acts both as a press and as a filter. • • • 
Tliese filter cloths are oomposed of three thicknesses — the first consisting of 
perforated bands or straps, • * • the second of coarse fabric of horse or 
other hair which f oirms the supple and elastic part of the filter, and the last of 
a fine and uniform fabric, such as merino, cashmere, or alpaca, which oon* 
stitutes the filter properly so called." 

Brannt's Animal and Vegetable Fats and Oils, 1888: 

*The material used in the manufacture of press-cloths and bags should be 
capable of great resistance, and while close enough to prevent any meal from 
penetrating, allow the oil to run out as freely as possible; properties not 
readUy found combined in any one material. The most suitable materials are 
cotton, sheep's wool, and horse hair," a 

With such practices existing in the general art of seed-oil extraction, 
practices of which the court takes judicial notice, it follows that Werk's 
patents did not disclose any such novel information to the cotton-seed 
art as warranted a grant to him of patent monopnoly therefor based on 
the use of horse hair. This conclusion renders it unnecessary to dis- 
cuss the question of infringement which the court below decided in 
favor of the defendant. In view of the fact that the references quoted 
were not given in evidence we will defer sending the mandate to the 
court below until such time has elapsed as will' enable counsel to de- 
termine whether any such reasonable ground exists as warrants a mo- 
tion for reargument or other form of relief to meet such references. 

s The references above quoted were furnished by the Technical Department 
of the Carnegie Library of Pittsburgh on request for pubUcatlons showing the 
use of horse hair, prior to Werk's patents, in the extraction of yegetable oil. 
As the court took Judicial notice of the information thus disclosed by a highly 
speciaUzed technical library, It was deemed fair to ascertain whether inquiry 
at libraries in other sections of the country would also disclose the prior use 
of horse hair mats in vegetable oil extraction. With that end in view in- 
quiry was made by letter of large public libraries of the leading Universities 
In the Bast and several in the South and West, and from colleges both East 
and West. The result, so far as pertinent citation goes, is given alphabeti- 
cally below, such Ubrarles not being listed where no books were dted. 

Amherst College, Amherst, Mass., dtes as follows: 

Bfislneering Magazine— Sept., lSd2— an arUde entitled "The Cotton-Seed Oil Industry'* 
by Irwin W. Thompson. On page 82S occurs tbe following: 

"Tbe earliest form of hydraulic press used In oil mills was yertical, containing five 
bags or compartments about nine by twenty inches for receiying the prepared kernels, 
which were In bags and Inclosed still further in horse hair 'mats' or books." 

Popular Science Monttaly^May. 1884. On page 107 is the following: 

"The kernels are then pressed in woolen bags packed between horae hair mate backed 
with leather and haying a fluted surface Inside to allow the oil to escape more freely."^ 

Brown University, Providence, Rhode Island, dtes: 

United States Department of Commerce, Bureau of Foreign and Domestic Commerce* 
Special Agents Series, No. 84. part 1, 1914, p. 19, as follows: 

"The Netherlands; oil mill methods. Most of the Dutch oil mills were built for lin- 
seed, and the original plan for linseed is followed for' such other crushing as is done. 
# • # They [the cakes] were made hy pouring the hot meats into woolen bags, and pren- 
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4ng between Tione hair nuU9 fust aa cotton-aeed cak€ tocw made in the United 8tat«9 at 
one time." 

Bowdoin College, Brunswick, Maine, cites: 

British Encyclopedia, yol. 11, page 876, 1880, which states: 
**Hor8e hair is woyen Into bags for oil and elder presses." 

Public Library, Boston, Massachusetts* refers to Brannt's and Andes* works 
which are quoted at length (see Congressional Library). 

The Department of Agriculture Library, Washington, D. O., refers to and 
cites: 

"A Practical Treatise on Animal and VegeUble Fats and Oils," 1888, W. T. Brannt, which 
says: 

"The bags of strong 'woolen stuff, when full, ar6 pressed flat between horee hair mate 
and then brought Into the press." (Page 102.) 

"Before placing the heated seed meal In the press It is put la woolen cloths or horae 
hair hapa." (Page 107.) 

"After the oil Is expressed • • • the horae hair mate are taken out and the press 
cake removed from the bag." (Page 116.) 

For press-cloths "the most suitable materials are cotton, sheep's wool, and horae hair.'* 
(Page 147.) 

With one type of machine described the seed meal Is wrapped In woolen cloths and press* 
ed without mats. 

"The advantages of this machine are as follows: 1. The expensive hairs are done 
away with. 2. Each press. Instead of four cakes, • * • can now accommodate eighteen, 
on account of the slight thickness of the cakes themselves • • • and the absence of 
the haira." (Page 120.) 

Spon's Encyclopedia of the Industrial Arts, Manufactures and Raw Commercial Prod- 
ucts, 1882, which In referring to methods of extraction of oils and fatty substances, says: 

"In all these presses the Jiair torappera, weighing some 26 pounds, used in the old pro- 
cess, are dispensed with." (Page 1458.) 

The Congressional Library, Washington, D. C, cites: 

Andes' Vegetable Fats and Oils, London, 1897: 

"These presses are arranged as follows: Four, six, eight, or ten wrought iron or steel 
rings are erected one above another in the press, each of them having a movable bot- 
tom of steel pierced with fine holes, and between every two rings a cast Iron or cast steel 
plate is laid, the upper side of which is grooved, but the under side smooth. To these 
plates, which are inserted between the columns of the press, are attached iron rails in ' 
which the press rings are suspended, and serve as guides for the Insertion and withdraw- 
al of the latter. In addition to this, each plate is surrounded by a channel for catch- 
ing the expressed oil. The filling of the press is a simple operation. On the perforated 
bottom of each ring is laid a cover of plaited horee Tiair, wool or felt, on which the meal 
is spread and covered with a horae hair cloth. When the rings are all filled pressure Is 
applied, forcing the grooved upper surface of each plate into the ring above, snd there- 
by causing the oil to flow out through the horae hair cloth, the perforated steel plate and 
the grooves of the press plate, into the oil channel." (Page 71.) "The cleaned seeds are 
passed Into a rotary cylinder containing 24 circular fixed knives and an equal number of 
cutters, which divide the seed Into very small pieces. The hulls are thus separated from 
the kernels, and form a valued food for cattle. The kernels are pressed between rollers 
like those in a cane sugar mill, and the oil runs out. The mass is then put Into woolen 
press bags, laid between horae hair clotha covered with ruffled leather to enable the oil to 
flow more freely, and submitted to hydraulic pressure. The bags are exposed to warm press- 
ing for 17 minutes, a time sufllcient to force out all the oil, which collects In a channel, 
leaving only the dry kernels behind. These constitute the oil cake of commerce." (Page 
112.) 

It also dtes Brannt's "A Practical Treatise on Animal and Vegetable Fats 
and Oils/' Philadelphia, 1896, vol. 1, chapter X, Manner of Obtaining Fixed 
Oils (quoted in opinion and cited by Carnegie Library, Pittsburgh). 

Columbia University Library, New York, cites: 

The two foregoing authorities. 

Spon's Encydopsedia of the Industrial Arts, etc., Ed. Lock, London, 1882, p. 146S: 

"In all these presses, the hair wrappers weighing some 26 pounds, used In the old pro- 
cees, are dispensed with." 

Ure's Dictionary of Arts, Manufactures and Mines, Ed. Hunt, Lond. 1872, p. 280, a. r. 
Linseed: 

"The triturated seed was put into woolen bags which wer« wrapped up in hair olotha." 

Id. p. 282, in Fig. 1842: 
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li. Tb6 lione luUr haff9 (called h&ln) oontalnlng tbe flannel bac. charged with seed." 

Other references pp. 283, 284, 286» etc. 

Knight'i American Mechanical Diet. N. Y. 1876, a. t. "Oil-Press," toI. S. 1554. 

The General Library, Chicago, cites: 

Cotton Seed and its Products, No. 86, U. S. Department of Agriculture, 1896, which, 
after describing the process of extracting cotton-seed oil, says: 

"The cakes as they come from the [cake] former are wrapped in Tiair eloth and re- 
moYed by hand to the press, where they are arranged in a series of boxes, one above the 
other, between the plates of the press and subjected to a pressure of 8,000 to 4,000 pounds 
to the square inch by hydraulic power." 

Harvard Library, Cambridge, Mass., cites: 

Scientific American Supplement, No. 830, Noy. 28, 1891. which glyes a oomprehenslTe 
r68nm6 of cotton seed extraction by D. A. Tompkins, in which he describes the early 
English mills which were used shortly after the Civil War, and says: 

"The process of working them was very simple. Ther are first crushed under old- 
fashioned milling stones, then put In steam-Jacketed kettles with mechanism stirrers and 
cooked. The product was dumped from the kettles or heater Into a wooden bin, and from 
the bin It was dumped Into small cloth sacks, these being In turn inekwed in a 7ia4r mat. 
The whole was put Into a hydraulic press containing about five boxes, and put under about 
two or three thousand pounds pressure to the square Inch, ten to twelve inches in diam- 
eter." 

Hobart College, Geneva, New York, cites: 

The Bncylopedia Britannica. 9th Bdition, 1894, vol. 17. page 742, article on "Oils," as 
follows: 

"Measured quantities of the meal are filled into woolen bags, • • • each bag is plac- 
ed within 'hairg' thick mat9 of horte hair bound with leather. In some methods of work- 
ing, press-cloths— not bags— are used; and the construction of recent presses is such as 
to dispense altogether with the use of bags or other coverings." 

It also cites the Popular Science Monthly, cited by Kenyon College, Gam- 
bier, Ohio, viz.: 

An article on Waste Products, Cotton Seed Oil, vol. 45, Popular Science Monthly, page 
107 (March, 1894), as follows: 

"The kernels are conveyed to rollers where they are crushed very fine. They are thence 
removed to the heaters, • • • then placed in woolen bags, packed between horse hair 
mats backed with leather and having a fluted surface inside to allow the oil to escape 
more freely." 

Knox College, Galesborg, 111., cites: 

Encyclopedia of Chemistry, J. B. Ldppincott ft Co., 1879, as follows: 

"The bags, after being filled, are placed separately between what are called the 'hairs,' 
which are bapB made of horse hair with an external covering of leather. The same de- 
scription of bags and hairs are used, whether the oil be expressed by means of the stamp- 
er, screw, or hydraulic press. Several different kinds of presses are used in the extrac- 
tion of oils, as the screw press, the wedge press, and the hydraulic press." 

Also Ure's Dictionary of Arts, etc., liongman, Green & Co., 1881, showing the use of 
"horse hair envelopes" in hydraulic oil presses, and also stating that, as the oil leaves 
the seed, "It passes through the woolen bags and horse hair mats." 

Also reference given by the Department of Agriculture Library in Spon's Bncydopedia, 
etc., herein quoted. 

Also Ure's Dictionary of Arts, etc., D. Appleton, 1866, showing in seed-oil extraction the 
use of horse hair tfags (called hairs) and hair cloths, lined with leather; and also the 
1847 edition of Ure's Dictionary, and the 1862 edition of Charles Tomklnson^s Encyclope- 
dia of Useful Arts, showing the use of hair cloth and Kair bags in oil extraction. There 
is also cited the Techno-Cbemlcal Receipt Book, Henry Carey Baird ft Co., 1866, where 
In describing seed-oil extraction it is said: 

"The hot meal is then placed between the sides of wrappers formed of thickly woven 
horse hair backed with corrugated leather to facilitate the escape of the oil, which are 
called 'hairs' or 'books,' the hair and Its continued bag or seed and then placed in the 
hydraulic press." 

Lafayette College Library, Easton, Pa., also gives the reference to Popular 
Science Monthly cited by Amherst and Kenyon. It also cites: 

An article In the Bngineerlng Magazine, voL 3 (1892) p. 826, where, in referring to a 
method of cotton-seed oil extraction, it is said: 
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"The earliest form of hydraulic press used in oil mills was yertical. containing IIto 
tMxes or compartments about 9x20 Inches, for receiying the prepared kernels which were 
In bags and enclosed still further in horse hair wuUs or 'books/ * • • The next step 
was In substituting steel for horse hair mats whereby the space occupied was so reduc- 
ed In thickness that two bags might be placed in one boo, doubling the capacity of each 
press." 

Lehigh University Library, South Bethlehem, dtes the 1867 edition of Ure> 
Dictionary of Arts, vol. Ill, page 280, showing in oil-seed extraction the gen- 
eral use of woolen bags wrapped in hair cloths, and the same thing in Mus- 
pratt's Chemistry as Applied to Arts, London, vol. II, page 007, prior to 1878, 
and Sadtler's Organic Chemistry, 1891, pp. 62, 53. 

The University of Minnesota, Minneapolis, cites Lambom's Cotton Products, 
which, while published in 1904, refers to the use of horse hair mats in oil 
extraction as having been used in old-style presses, as follows: 

"The modem plate-press • • « has almost entirely superseded the old-style box-press, 
owing to its greater capacity • • • both In operation and use of mats and bags. With 
the box-press the cooked meats were placed in woolen bags and these spread out and 
equalised in thickness on 'mats.' These mats were closely looven from horse hair and 
covered. " etc 

The New York Public Library, New York City, shows the general use of 
horse hair in the oil-extracting art in these citations: 

Andes B. A.: VegetablUsche Fette und Oele, Wien, A. Hartleben, 1896, pp. 65, 66: 

"Eigentlich let es ganz unm5glich belde geforderte Eigenschaften in aller Vollkommen- 
heit In einem und demselben Qewebe yereinlgt zu haben ; am besten erfttllt noch ein sehr 
dicht gewebter Baumwollstoff dlesen Zweck, und legt man. um das Platsen der Press-Silcke 
zu yerhindern, um dleselben w&hrend des Pressens ein dlchtes, ans Pferdehcuir angefer' 
Hgtes Getoete/* (It is really Impossible to have the two demanded qualities perfectly 
imited in one and the same texture; a very closely woven cotton material answers this 
purpose the best, and therefore, in order to prevent the bursting of the pressed bags, one 
places around these during the process of pressing a close texture leoven out of horse 
hair.) 

Brannt's Treatise, from which we have already quoted, is also cited by this Library. 
Dammer, Otto: Handbuch der chemischen Technologic, Bd. 8, 1886, p. 22: 

"Vor dem Pressen wird der zerkleinerte Samen in Beutel gefiillt oder in wollene Tdeher 
gepackt. die dem grossen Druck wiederstehen mttssen, ohne dabel viel Oel aufzusaugen. 
Man schl&gt sie dann noch in aus Pferdehaar getcebten Stoff ein.*' (Before pressing, the 
shredded seed is put into bags or packed in woolen cloths, which must resist the great 
pressure without soaking in much oil. Later you wrap them into a material v>oven from 
horse hair.) 

Fontenelle, J. 8. B. : Theoretisch-Practlsches Handbuch der Oelf abrication und Oelreinig- 
ung, Weimar, Voigt. 1853. pp. 46. 47: 

"Bel der deutschen Verpackungsart gebraucht man TUcher aus Schntlren von ftinf- bis 
sechsfachen Pferdehaaren, nach Art der von den Seiten geflochtenen Qurten." (In the 
German way of packing they use cloths of five or six ply horse hair similar to a girth.) 

Hurst, George H.: Soaps, London, Scott, Greenwood ft Co., 1898, p. 84: 

"The bags are next inclosed in woolen covers, and are then wrapped again in what are 
called 'hairs,' which are strong cloths mad^ of horse hair." 

Vincent, C. W., editor: Chemistry, vol. 2. London a882) pp. 466. 457: 

"The crushed cake is inclosed in a precs cloth or bag previous to its introduction Into 
the case. The bags and cloths used for this purpose are made of dlCterent materials, the 
object being to have them sufficiently strong to bear the force exerted, while at the same 
time they are not so thick or porous as to retain any great quantity of liquid. Woollen 
cloth and canvas are especially manufactured with a view to Its application to this process 
of expression. The bags, after being fllled. are placed separately between what are called 
the *hairs,' which are bags made of horse hair, with an external covering of leather. The 
same description of bags and hairs are used, whether the oil be expressed by means of 
the stamper, screw, or hydraulic press." 

Wright, C. R. A.: Animal and Vegetable Fixed Oils, Fats, Butters and Waxes (2d Bd.) 
London. Charles Grlffln ft Company, 1903, p. 262: 

"In some of the Marseilles oil factories an arrangement Is in use known as the 'Be- 
trayer Cylinder,' the action of which is somewhat akin to that of the wedge press. The 
apparatus consists of two cylinders, one inside the other, of which the outer acts upon 
the inner by means of a series of inclined planes, the inner cylinder being composed of 
eight segments, which either close up tightly or separate according as pressure is exer- 
cised or removed by the position of the outer cylinder. Screens made of esparto grass 
and horse hair are employed instead of oil-bags of the 8am« material (scourtins) such as 
are employed in other forms of press." 
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(The Estrayer apparatus Is describsd In the Jeurnal of the Society of Chemical Indus- 
try. London, vol. IS. 1893. p. 48 ; also in United States Consular Reports, No. 142, July. 
1892, pp. 48^495.) 

Princeton Unlrerslty, Princeton, N. J., cites: 

The Ure's Dictionary of Arts, vol. 2, p. 286, Appleton ft Co.» 1863. as follows: 
"Linseed, rapeseed, poppy seed, and other olelferons seeds were formerly treated for the 
extraction of their oil, by pounding in hard wooden mortars with pestles shod with iron, 
set in motion by cams driven by a shaft turned with horse or water power, then tbe tritu- 
rmted seed was put Into woollen bags which were wrapped up in hair cloths and squeezed 
between upright wedges in press-boxes by the impulsion of vertical rams driven also by 
a c:am mechanism. In the best mills upon tbe old construction, the cakes obtained by this 
first wedge pressure were thrown upon the bed of an edge-mill, ground anew and subject- 
ed to a second pressure, aided by heat now, as in the first case. These mortars and press- 
boxes constitute what are called Dutch mills. They are still in very general use both in 
this country and on the Continent, and are by many persons supposed to be preferable to 
the hydraulic presses.*' 

Rutgers CJoUege, New Brunswick, N. J., cites: 

Farmers' Bulletin No. 86, page 7, where under the title "Methods of Manufacturing Cot^ 
ton-Seed Products" it is said: 
"After this crushing the meats drop into a conveyor, which delivers them to the heaters. 

• • • The object of the cooking is to expand the oil in the meats and render it more 
fluid, .and to drive off the water, which not only reduces the quality of the oil but is liable 
to work serious injury to the expensive cloths used to envelope tbe cakes in the press. 

• • • Close to the heaters stands the 'former,' which shapes the meats into cakes for 
tbe press. The cakes as they come from the former ar^ wrapped in 7ia«r cloth and remoT- 
od by hand to fhe press." 

And also call attention to the use of hair cloths in various seed extractions 
shown in Appleton's Dictionary of Mechanics, voL 11, pp. 44$, 449, Edition 
1866u 

Trinity College, Hartford, Conn., cites in chronological order, as follows: 

Trait6 Complet de Mecanique Appliquee aux Arts, etc., par. Borgnls, voL 6, page 268. 
Des Machines d'Agriculture. Paris. ISIS: 

"a. Indlqve la pile de cabas, ou sacs de Jonc marin ou de crin, remplis des matl^res qui 
doarent soblr le pressnrge." (Select baskets or sacks of seaweed or of hair, fill with 
material which is to undergo the pressing.) 

Page 278: "Pour faire ces sacs, on pent se aervlr de tlssus de crln, de trellles fabriques 
aTCc de petites flcelles de chanvre, de coutll, de toute grrosse telle forts, d'etoffe de laine, 
de tlssus de Jonc ou spart: le crin est preferable parcequ^U n'abBorhe point d^huile parce 
que lee maillee de eon tieeu ne ee touchent paa aieement par so dures so risistance d la 
force de preseion; enftn par la facility que Von a le nettoyer." (In order to make these 
sacks, one can use u)eavee of hair, sackcloth made of hemp twine, ticking of heavy strong 
cloth, linen materials, weaves of seaweed (bass) or an earthly mineral of a shining luster ; 
the hair is preferable because it does not aJ}sorb the oil, because the meshes of its tissues 
do not touch each other cosily, thorough its lastingness, its resistance to the force of pres- 
sure, finally through the ease with which one can clean it.) 
Ree's Cyclopedia of Arts. London, 1S19, where, under the head of "Oil Mills,'* It is said: 
"Olive and other vegetable oils, the products of the south of Europe, sre also expressed 
by a machine, but it is not called a mill, being simply a strong screw-press, provided 
with a windlass or capstan, to giye It a greater power ; in short, it is the same machine 
as the Cider Press (see that article). The olives are flrst pounded, or bruised, either in 
a large mortar, or by a running stone, in the same manner as the apples for making 
cider. Tho pulp thus produced Is put up in bags made of horse hair, and a pile of these. 
being made up under the press, the screw is forced down by men working a long lever, 
and the oil expressed." 
Ure's Dictionary (8d London Edition. 1833) page 900. where it Is said: 
"The pressed cake Is again thrown under the edge stones, and after being ground the 
second time should be exposed to a heat of 212 degrees Fahrenheit, in a proper pan, called 
the steam kettle, before being subjected to the second and final pressure In the woollen 
bags and hair cloths." 
The English Encyclopaedia by Knight, vol. 6, page 26. London. 1861, says: 
"In the wedge-press, of which there are many varieties, the crushed seeds are put Into 
ttoffe of hair cloth, or some similar material, and these bags sre then placed iMitween 
boards or blocks of wood within a very strong and massive framework. The small end 
of a wedge is then Introduced in such a way between the plates or the boards that, when 
It is driven down by the blows of a ram or pestle, it may compress the bags with enor- 
mous force. • • •- Some of these act horixontally, the bags being, as In the wedge- 
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press, placed Tertlcally and separated from one another by cast-Iron plates; but In oth- 
ers, the ba£^ are piled upon one another In cast-iron cases, and placed in a vertical press. 
The seed is put into bags of flannel or of horse hair. Among other advantages it Is stated 
that the hydraulic or hydrostatic press requires less space than a stamping mill which 
could do the same work, and that the hairs and bags are found to last longer with it than 
with the old machine." 

Attention is also called to Meyer's Konversatlons, Lexikon, Lelpsig, 1906, vol. 15, page 
58, which, while post-dating Werk's patents, refers in an article on oil to common existing 
practice as follows: 

"Beim Pressen schl&gt man das Samenmehl In starke woUene TUcher Oder fdllt es in 
S&cke und umglht diese noch mit cinem Oewebe aus Pferdehaar." (In pressing (squeez- 
ing) one wraps the seed flour in heavy woollen cloths or puts it in bags and covers these 
with a layer ifabric) of horse Tiair.) 

Attached to these citations the librarian adds: 

"From various indications I am of the opinion that the use of horse hair goes back to 
classical times. I have not yet been able to find a passage to conflrm the conjecture. 
However, I find a passage in Pliny In which horse hair sieves are mentioned: Pllni Secun- 
di. book XVIII, chap. 28: 'Crlbrorum genera Galliss sa^tia equorum Invenere, Hispanlas 
lino excussorla et polllnarla, .^gyptus papyro atque junco.' (The Oauls have invented a 
kind of sieves made out of horse hair, the Spaniards bolting cloths and meal sieves made 
out of flax, Egypt made out of papyrus and rushes.)" 

Tulane University, New Orleans, Louisiana, cites: 

The Techno-Chemical Receipt Book, by Brannt and Hall (18S6), hereinbefore quoted in 
the references by Knox College Library. 
Also, Pitman's Common Commodities of Commerce, Oil. by Mitchell, which says: 
"The kernels, technically known as the 'meats,' are now ready for crushing between 
iron rollers, after which process they are heated in steam Jacketed kettles and shaped 
into cakes in a press termed the 'former.' These cakes are wrapped in hair cloths and 
subjected in hydraulic presses to a pressure of 3,000 to 4,000 pounds to the square inch." 

From Yale University, New Haven, Conn., the librarian cites Lambom's 
Cotton-Seed Products (Van Nostrand, 1904), also cited by the University of 
Minnesota, which postdates the patents, and adds "We have here no references 
to the use of horse hair mats." 

From the foregoing- summaries it will be seen that the court was fully 
justified in taking judicial notice of the use of horse hair in the extraction 
of vegetable oils prior to Werk's patents, and that inquiry at the libraries 
listed would, with a very few exceptions, have disclosed the use of horse hair 
mats or bags as a common agency in vegetable oil extraction. 
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MITCHELL V. CONNELLSVILLE CENTRAL COKE CO. 

(Circuit Court of Appeals, Third Circuit February 14, 1916. Rehearing 
Denied March 17, 1916.) 

No. 2059. 

1. Patents ^=^328 — Invention — Cokb Oven. 

The Mitchell patent. No. 899,886, for a coke oven of rectangular shape 
with open ends, substantially parallel sides, and the end walls inclined 
or curved upward to form a peaked roof, is for an aggregation of struc- 
tural features taken from pre-existing ovens, attaining no better or 
different results, and not involving patentable invention. 

2. WoBDS AND Phrases — "Coke." 

"Coke" is partially consumed bituminous coal, from which tlie volatile 
constituents have been burned away. It may be described as a partly gra- 
phltlzed carbon, whose fiber has been affected by escaping and burning 
gases, so that it is lighter than coal, although Its substance Is hard and 
dense. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania; Charles P. Orr, Judge. 

Suit in equity by Thomas J. Mitchell against the Connellsville Cen- 
tral Coke Company. Decree for defendant, and complainant appeals. 
Affirmed, 

The following is the opinion of Orr, District Judge, on final hear- 
ing: 

The bill in this patent suit was filed on April 21, 1910. The evidence was 
taken under the former equity rules. By the bill plaintiff avers title as in- 
ventor to United States patent No. 899,886, issued to him on September 29, 
190S, for a coke oven, charges the defendant with the infringement of the 
rights of the plaintiff, in that the defendant has erected and is using coke 
ovens covered by the letters patent, and prays for the usual relief. The an- 
swer denies the validity of the patent upon the grounds of prior publication 
and prior use, and upon other grounds, some of which will hereafter appear. 

In the manufacture of coke a great variety of ovens has been used since the 
industry began. Such variety was occasioned, not only by variance in the 
opinions of scientific men and by variance in the experiences of practical coke 
burners, but by the diversity of purposes for which coke is used and by rea- 
son of the differences in quaUties of the different coals available for the man- 
ufacture of coke. Such various ovens are well classified as being with few 
exceptions either beehive ovens or longitudinal ovens. The name of the for- 
mer is more descriptive than the name of the latter. The old fashioned dome- 
shaped beehive ai^arently suggested the form of the ovens of the first class. 
They are used in great number throughout those portions of the United States 
where coke is manufactured. They are made of brick and the circular floor 
is surrounded by a circular brick wall, perpendicular for a greater or less dis- 
tance from the floor and surmounted by a dome, in the center of which is 
what is called the trunnel hole, whereby the oven may be charged with coal, 
and whereby the gases may escape during the coking process. In the bee- 
hive oven there is but one door, which is closed during the coking process, 
except for small, thin openings, which admit air so as not to prevent sutti- 
cient combustion, and from which the coke is removed after the process 
h.as been completed. Because of the relation between the size of the door and 
the floor of the oven the hard mass of coke was required to be broken, and In 
addition was slowly and with difficulty removed. 

The problem had long been presented to coke manufacturers as to how the 
coke could be removed from the coke oven without its fracture into unneces- 

^rry^or other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests & Indexes 
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sary small pieces, and without the delay and expense which were Incident to 
the removal of the coke from the beehive oven. It became apparent that the 
coke could bo more easily removed from an oven by the use of machinery 
which would push the body out from the floor of the oven, or pull it out by 
mechanical means, rather than by means of workmen using hand tools. It 
became apparent, also, that if there were opposite doors a pusher or drag 
could be better Introduced at the one door and force the coke out of the oth- 
er, and it became apparent that such pusher or drag would not reach into the 
arches which would exist in the circular beehive oven between the opposite 
doors in such oven, if opposite doors were Introduced therein. 

This problem had presented itself to Richard Thomas, of Garbondale, 111., 
in the year 1881. It presented Itself to the plaintiff in this case in the year 
1905, when he first began his experiments. Richard Thomas procured from 
the United States two patents, each for a coke furnace and apparatus con- 
nected therewith, numbered and dated, respectively 249,691. November 15, 
1881, and 276,504, April 24, 1883. In neither of the said patents, however, 
is there a description of the coke furnace, except as It may be drawn from 
the drawings attached thereto, in which is shown a longitudinal furnace, with 
doors at either end; but each patent elaborately describes and claims ap- 
paratus for the withdrawing of coke from the furnace. There was subsequent- 
ly built at Coalburg, in Alabama, 64 of the Thomas ovens arranged in "one 
single continuous battery." The construction of coke ovens In what has been 
thus termed a "battery" is an old arrangement, due to the fact that the ovens 
may be filled with coal more readily, for across the top of the ovens extends 
the track upon which the larrie, or hopper, or measure, from which the coal 
Is discharged Into the ovens, is moved. It is convenient, also, because the ma- 
sonry of one oven tends to support the masonry of an adjoining oven. This 
feature of ccnistructlon was common, and is to-day common, in the erection 
of beehive ovens. 

These Thomas ovens at CJoalburg were equipped with apparatus for with- 
drawing the coke, and were used with such apparatus for many years. Oth- 
er Thomas ovens were built at other places as well, but the ovens at Coal- 
burg are the Thomas ovens which are the subject of special consideration in 
the record of this case. That the plaintiff had seen these Thomas ovens pri- 
or to the construction by him of any of the ovens with which he was experi- 
menting appears from his testimony, not only as given In the case at bar, 
but as given In the interference proceedings in the Patent Office, In which 
certain claims made by him were involved. It Is doubtful, however, that the 
plaintiff in the case had ever studied the published and printed descriptions 
of the Thomas oven. Prior to 1895 Richard Thomas published and widely 
distributed a printed circular describing "the Thomas coke oven and direct 
loading apparatus." The circular opens with a description of which the 
following is a material portion, one sentence of which we have italicized: 

"This oven is one of the class In which the coking of the coal is done by the 
internal heat of the oven. This is the old beehive principle, the gas being 
consumed above the charge. The Thomas oven Is an elongation of the bee- 
hive, the change in shape being made to facilitate the withdrawal of the 
charges by machinery. The ovens are built side by side to any desired num- 
ber, and are 9 feet 6 Inches wide from center to center, 7 feet 9 inches wide 
in the clear in the front end, and 7 feet 3 inches at the back end in the clear, 
and 8 feet high from the platform. They are 5 feet high under the main 
arch and 36 feet long for coal yielding less than 60 per cent, coke, and 32 
feet long when the yield is over 60 per cent. This difference in the length 
is to keep the weight of the charge within the limit of 7 or 8 tons, as it is 
found more economical to limit the draw to that amount. The bottoms are 
made in the usual way for beehives, the only difference being in the shape 
of the foundation. In the beehives it is circular while in the Thomas it is 
lengthwise of the oven. The side walls are 21 inches thick at the front end 
and 27 inches at the back end, and are 2 feet 6 inches high from floor to 
skew back. The front arches have a rise of 18 inches, and are 2 feet 6 inches 
long. A spac6 of 3 Inches is left between the main and front arches. This 
is to prevent the expansion of the main arch from disturbing the front wails. 
The main arch has a rise of 2 feet 6 inches and is turned with one oourse of 
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brick 9 inches deep, which usually are made 4 inches and 4^ inches x 9 inches 
X 12 inches. There is a rise in the oven of 9 inches towards the chimney 
from the front end. The ovens are built some with three charging holes and 
a chimney at the back and some with two charging holes and a chinmey. 
Where coal is brought direct ftom the mines to the ovens to be coked it would 
be advisable to have three charging places. Where the coal is brought in lar- 
ries two charging places will do. If the oven is only 32 feet long with two 
tracks and diarging holes, with the chimney in the middle, the bottom of the 
oven is on a level. The main arch has a rise of 6 ifiches fi'om both ends to- 
wards the chimney or the center of the oven. All other particulars are the 
same in both ovens except the length of the oven and the position of the 
chimney." 

While the ovens erected at Coalburg and owned by the Sloss Iron & Steel 
Company were the subject of attention, as appears by the publication of the 
Proceedings of the Alabama Industrial and Scientific Society, vol. 1, 1891, 
and by a publication by John Fulton of a treatise on the Mauufacture of 
Coke, published at Scranton in 1895, yet interest in them was chietly because 
of tlie apparatus for the withdrawal of the coke from the ovens. Likewise 
in 1905 and 1906, when the plaintiff was experimenting at Mt. Braddock in the 
state of Pennsylvania, and had built his first oven without any rise, and after- 
wards a second with such rise "from both ends towards the chimney or the 
center of the oven," great interest was shown by newspaper representatives in 
what the plaintiff was doing, with the result that there were a number of news 
accounts in Pittsburgh, Connellsville, and perhaps other papers, giving more 
or less exact descriptions of improvements which the plaintiff was supposed to 
have invented. These publications showed their chief interest in the features 
of economy and ingenuity displayed in the method of withdrawing the coke 
from the ovens. The plaintiff, so far as it appears, made no daim to inven* 
tion for the apparatus for the removal of coke from the ovens, but on No- 
vember 27, 1906, filed an application for a patent which resulted in the grant 
of the patent in suit. 

Before taking up the patent for particular consideration, it is well to notice 
that nowhere in the patent is a single measurement or dimension stated. In 
the specifications the patentee states the object of his patent as follows: "This 
invention relates to. coke oveus, and has for its principal object to provide an 
oven of simple construction which may be built, maintained in workiug order, 
and operated at a much smaller cost than an ordinary beehive and other types 
of ovens now in use. A further object of the invention is to provide an oven 
open at both ends for the insertion of a coke pusher at one end, and the dis- 
charge of the coke at the opposite end, the top or crown of the oven being in- 
clined or curved upward from a point near each end to a point about the mid- 
dle of the length of the oven wall, and at this point is a top opening through 
which the oven may be charged. A still further object of the invention is to 
provide an oven of thte type in which the top or crown is inclined or curved 
upward from points near the opposite ends toward the center to form a com- 
bustion chamber for the more perfect combustion of the gases distilled from 
the coking coal and by which combustion the crown or roof of the oven be- 
comes intensely heated, thereby increasing the efficiency of the oven by re- 
flecting the heat downward on the coking coal, and result in a superior qual- 
ity of coke, and will, furthermore, permit the consumption of the gases with- 
out material waste of the carbon of the coal." 

The description in the specifications is as follows: "The floor 19 of the 
oven is flat and. slightly inclined toward one end and extends between two 
walls 11 formed of brick or stone, the oven opening at both ends, so that a 
pusher may be inserted at one end and forced through the oven to discharge 
the coke. The side walls 15 are vertical and are substantially parallel with 
each other throughout their entire length, while the crown 16 is arched from 
side wall to side wall. From each end of the oven the arch extends inward 
for about the thickness of the retaining walls, and thence slopes or curves 
upward at each end toward a point about midway of the length of the oven, 
and at this point is an opening 17 through which the coal may be inserted to 
form the charge." 

Passing by the patentee's description of the advantages of his oven, the 
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lanjniage of the last paragraph of the specifications, a portion of which we 
have Italicized, should be noticed: "It will, of course, be understood that the 
shape of the roof of the oven may be altered in many ways without departing 
from the invention, and it may be. sloped on straight lines, as indicated in Pig. 
1, or on curved and straight lines, shown in Fig. 4, or the roof may be curved 
throughout, or otherwise so shaped that the vertical distance between the floor 
and the roof gradually increases from the doors inicard." It is apparent that 
the roof of the Thomas oven, as described in the circular, is of a form which 
the patentee in the patent in suit recognizes as a form within the description 
of his patent. 

And here it is proper to call attention to what appears to be an error In 
the plaintiff's brief. It is there stated that "this Thomas oven figures in the 
history of the Mitchell invention, and its bearing on the issues herein Is made 
clear, not only by the application record of the Mitchell patent, which Is print- 
ed in defendant's record, volume 2, page 551, but also by the Mitchell Interfer- 
ence testimony, also printed in defendant's record, volume 2, commencing on 
page 343." It does not appear that the Thomas oven, as described in the cir- 
cular published by him, was the subject of consideration in any way in the 
history of the Mitchell patent Tlie evidence of Mitchell in the interference 
proceedings was to the effect that he had seen the ovens at Coalburg, and 
those ovens were constructed without a rise In the main arch from both ends 
toward the chimney or the center of the oven. The reference in the applica- 
tion record of the patent is to a French patent issued to a Mr. Thomas of Par- 
is in 1855. There Is no evidence in the case that the Richard Thomas of Car- 
bondale, 111., In 1881, is the same person as the Mr. Thomas, of Paris, In 1855. 

The claims of the patent In suit are as follows: 
. "1. A coke oven having a substantially level floor and parallel side walls 
higher in the middle than at the ends, said oven being open at both ends 
from wall to wall to provide an unobstructed, free passage from end to end, 
and a crown sloping upward from the ends toward a point about midway of 
the length of the oven and there provided with a charging opening. 

"2. A coke oven having a substantially level floor, end retaining walls each 
with an opening of the same size as the opening In the other wall, a crown 
sloping continuously upward from the end retaining walls to an approximate- 
ly central point and there provided with a charging opening, said crown be- 
ing arched in a direction at right angles to the length of the oven, and parallel 
side walls extending through and from one opening to and through the other 
opening and approximately to the top of the crown adjacent to the charging 
opening therein. 

"3. A coke oven having a central trunnel hole In Its roof, the length of the 
oven chamber and the height of the roof being so proportioned that when the 
top of a charge of coal deposited by gravity through the trunnel hole reaches 
said trunnel hole, the charge when levelled off will fill the oven substantially 
to the level of the draft openings. 

"4. A coke oven having a substantially level floor and provided with parallel 
side walls, higher at the middle than at the ends, said oven being open at both 
ends from wall to wall to provide an unobstructed, free passage from end to 
end, and a crown rising from the ends and provided about midway of its 
length with a trunnel hole." 

The first, second, and fourth claims are met by the Richard Thomas cir- 
cular in every respect, except as to the charging opening midway in the roof of 
the oven. There were two charging openings and also a chimney for the es- 
cape of gases In the Thomas ovens as erected at Coalburg and other places. 
But according to the testimony of the plaintiff, who saw such ovens, the 
charging openings were closed during the process of making coke, leaving 
therefore only the chimney for the escape of the gases. The location of the 
trunnel hole, which is a chimney as well as a charging hole, In the center of 
the oven at the highest point of the arch of the roof, was in no way inven- 
tion, because it was so located in the beehive oven, with which all persons 
connected with the Industry were familiar. 

The floor of the Thomas oven was substantially level. It had parallel side 
walls, which were higher in the middle than at the ends, or the equivalent 
thereof, to wit, a higher arch in the middle than at the end. The oven was 
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Open at both ends from wall to wall to provide an unobstructed free passage 
from end to end, and, as clearly shown In the circular, a crown, sloping up- 
wards from the ends towards a point about midway of the length of the oven. 
Indeed, every element of those three claims was found in the prior art, but 
not always together. 

The third claim of the patent, as appears by the file wrapper, was introduced 
at the suggestion of the examiner of patents. It claims a construction in 
which tl^ere shall be an uncertain proportion between the length of the oven 
chamber and the height of the roof. The proportion required by the claim is 
that, when the top of a charge of coal reaches the trunnel hole, the charge 
when leveled off will fill the oven substantially to the level of the draft open- 
ings. It will be noticed that in this claim 3 there is a claim to an invention 
without regard to the shape of the roof. 

The evidence discloses that there is an established practice in the industry 
which has apparently arisen to leave Sunday a day free of work in empty- 
ing and filling ovens. Each coke oven has at times charges of coal in such 
amounts as will produce coke in 48 hours, and again has such charges of coal 
as will produce coke in 72 hours. The 72-hour charge bums during Sunday. 
The charge, therefore, is different for the time intended to be taken in its re- 
duction to coke. The plaintiff on cross-examination was asked: "If it should 
happen that a 72-hour charge dumped in without spreading should reach the 
trunnel, it would necessarily be true, would it not, that a 48-hour charge 
dumped in without spreading would not reach the trunnel, and further, If a 
48-hour charge dumped in without spreading should reach the trunnel, a 72- 
hour charge would more than fill the oven, or rather the oven would not ac- 
commodate it unless spreading were begun before dumping in were complet- 
ed." His answer is significant: "That is true, and I will furtlier add that I 
do not think an oven could be built to measure every charge it was intended 
to receive, as they must necessarily vary.*' 

As already appears, the description of the oven of the patent is meager; 
but the oven which the plaintiff built in 1906, after his first experiment with 
an oven which was in form like the Coalburg ovens, was &/2 feet high. It 
was In pursuance of operations with that oven that application was made for 
a patent. It was not until later tliat he built nine additional ovens at the 
height of 7% feet in the center. Without going into the details of the propor- 
tions of the plaintiff's ovens and those of the defendant's ovens, it appears 
that* without regard to such proportions, the defendant's oven is lower than 
the oven of the patent The consideration of proportions, In passing upon a 
claim such as claim 3, is of considerable difficulty. The weight of Uie testi- 
mony, however, indicates that the proportion contemplated in the third claim 
of the patent in suit is met in the prior art. It appears to be unnecessary to 
refer in detail to such testimony because the subject of proportion, as sug- 
gested by the third claim, and even the claim Itself, is not given attention in 
the plaintiff's brief. It is apparent that the patent is so uncertain In its dis- 
closures that the structure of the patent could not be arrived at, except as the 
result of experiment. 

It is urged by the defendant that, if anything, the disclosures and claims 
of the patent are a mere aggregation of elements found in the prior art, which 
produce no new result, and the weight of the testimony sustains this con- 
tention. The plaintiff replies, however, that, if that be true, why does the 
defendant continue to use the coke ovens complained of. Plaintiff cites au- 
thorities to the proposition that the courts have looked with disfavor upon 
such a defense where the defendant has made an appropriation and use of the 
invention covered by the patent sued upon. The facts in this case, however, 
take the defendant without the rule of such cases. The plant of the defend- 
ant, which consists wholly of these ovens complained of, was projected in 
1906, and the first 100 ovens were built and put in operation in 1907. The ad- 
diticmal 110 ovens, which according to the testimony were projected from 
the first, were built and put in operation in 1909. The relations between the 
plaintiff and the parties controlling the defendant company were cordial. 
Mitchell states in his testimony that at the time of his experiment mechanical 
(q;)eratlon was the main object. Mitchell and the representatives of the de- 
fendant had interviews with respect to the experiments that Mitchell was un- 



Digitized by 



Google 



136 231 FEDERAL REPORTER 

dertaklng, and the first and second ovens which Mitchell built were open to 
the Inspection of all who chose to visit them. His first oven, built in the fall 
of 1905 and the following winter, had a horizontal crown straight through from 
end to end. His next oven, built some time in 1906, had the rising crown, 
and in March of 1907 he had built eleven ovens of which ten had the rising 
CTown and one the straight crown. Mitchell knew that the defendants were 
about to build a battery of ovens at their new plant. He had knowledge of 
what the defendant's representatives were doing. He himself admits that 
he was informed that the defendant was going to "draw" an oven of the 
type complained of in the spring of 1907, 

But it is an inference justified by the spirit of competition existing between 
manufacturers of a standard product, which implies the acquisition of infor- 
mation as to what competitors are doing, and by the friendly relations be- 
tween the parties above referred to, that the plaintiff knew what was going 
on at the new plant of the defendant ; yet the plaintiff was silent in all in- 
terviews with them and in every other way as to his claim to Invention, and 
made no protest against the action of the defendant until November 12, 1908, 
when he gave notice charging them with infringing his patent. At that time 
the first 100 ovens of the defendant had been in operation for over a year. 
It Is no excuse for Mitchell that he withheld all assertion of his claim to in- 
vention because of Interference proceedings In the Patent Ofllce with one who 
was associated with him in the common employment at Mt. Braddock. It Is 
true he could not maintain an action against the defendant until after his 
right was established by the Patent Office ; but his failure to assert his right, 
in order to prevent the expenditure by the defendants of large sums in the 
construction of ovens in which he hoped to have a monopoly, tends to es- 
tablish the good faith of the defendant and to Impair the equity of the plain- 
tiff in the present proceeding. 

In view of the silence of the plaintiff, it Is not to be presumed that the de- 
fendants were affected by notice of the contemporary newspaper notices of 
the plaintiff's tests, especially as they emphasized the novelty of the mechan- 
ical means by which the coke was intended to be withdrawn from the ovens. 
Further, It should be noticed that the plaintiff, after giving such notice of 
November 12, 1908, delayed bringing suit for perhaps a year and a half after- 
wards, and delayed beginning the proofs until nearly a year after the suit 
rvas brought. The whole conduct of the plaintiff indicates that he did not 
for a long time believe that he had a patent of any great value. 

There is nothing in this case which warrants a decree in favor of the 
plaintiff. The patent is invalid because of the disclosure of the Richard 
Thomas publication, if not by reason of other prior uses. It is invalid because 
it is a mere aggregation of old elements, which, so far as the record shows, 
does not produce a new and better result The disclosures of the patent are 
insufficient to enable one skilled in the art to make the apparatus of the pat- 
ent without experiment. 

The bill must be dismissed, at the cost of the plaintiff. Let a decree be 
drawn. 

Thomas J. Mitchell, Melville Church, and David P. Wolhaupter, 
both of Washington, D. C. (E. C. Higbee, of Steriing, Higbee & Mat- 
thews, of Uniontown, Pa., and Charles M. Clarke, of Pittsburgh, Pa., 
of counsel), for appellant. 

Bayard H. Christy and Christy & Christy, all of Pittsburgh, Pa., 
for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. This case turns upon the validity 
of patent No. 899,886 granted September 29, 1908, to the plaintiff, 
Thomas J. Mitchell, for "a new and useful coke oven." The record 
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discloses no controversy about infringement, but for several reasons 
that appear in the opinion below the District Court held the patent in- 
valid. A proper understanding of the issue will be promoted by a few 
preliminary remarks concerning the manufacture of coke, and also 
concerning the state of the art at the time Mitchell entered the field. 

[2] Coke is partially consumed bituminous coal, from which the 
volatile constituents have been burnt away. The combustion takes 
place in ovens or closed retorts, free contact with the atmosphere be- 
ing thus prevented, while sufficient air is easily supplied. Essentially, 
coke consists of carbon and a residuum of such noncombustible mate- 
rials as may be present in the coal. If it is made rapidly and at com- 
paratively low heat — for example, the coke produced in making il- 
luminating gas — ^it is black in color, spongy in fiber, and burns readily ; 
if the heat has been high and more protracted, as in the case of coke 
intended for smelting, Sie color is gray, with a semimetallic lustre, the 
fiber is hard and dense, and it can only be burnt with the aid of a 
strong draft or blast. Coke may also be described as a partly graphi- 
tized carbon, whose fiber has been affected by the escaping and burn- 
ing gases, so that the coke is lighter than the coal, although its sub- 
stance is hard and dense. The patent applies in terms to coke ovens 
generally, but evidently is directed specially to an oven adapted to pro- 
duce coice for smelting in a foundry or a furnace ; and (unless other- 
wise stated) what we have to say must be understood as relating only 
to such a structure. 

Nearly all of it being fixed carbon, coke is a well-known fuel. Ow- 
ing to its hardness and density and cellular structure,, it has consider- 
able strength, and will bear a heavy load of ore and limestone in a 
furnace, forming at the same time a layer that affords many passage- 
ways for heat and the air of the blast. It has similar advantages in 
the foundry smelting of pig iron. Under like conditions bituminous 
coal would be so compressed as to bum with much difficulty. When 
the coal is sufficiently heated in the oven, the volatile matters are given 
off as gas, and in the end what is left of the coal is fused into a mass, 
and its structure is changed. Its silvery appearance is due to the fact 
that some of the carbon in the gas is deposited on its outer surface. 
The necessary heat is obtained by burning the gases that are given off 
during the operation, and in an oven of the open type — that is, with 
one or more opening^ in the roof — ^these gases are immediately burnt 
in contact with the coal. Such an oven is a nearly closed structure of 
brick or stone, banked on the outside with clay to keep the heat in, and 
lined throughout with refractory brick. The coal to be coked is spread 
in a layer on the bottom, and the rest of the inclosure is built in such 
a form as to leave a space or chamber above the coal where combus- 
tion may proceed. There are several varieties or types; perhaps the 
oldest and the oven still most widely used being the beehive, whose 
shape is suggested by its name. A more recent type is rectangular, 
long, and comparatively narrow, and to this class the Mitchell oven be- 
longs. There are other types and shapes also, to which we shall refer 
hereafter. 

A word may be said about the by-product oven. This is a closed 
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retort in which a forced draft is used, and the heat is applied indirect- 
ly through flues in the walls. This oven also produces furnace coke, 
but only a part of the gases is burnt, the rest being led away and con- 
verted into other useful products. 

An important step in the process of coking it to make the walls and 
roof of the oven hot enough to ignite the coal without the aid of flame 
or combustible material ; after the initial heating and the initial charge, 
the walls should become very hot and should retain so much of their 
heat after the charge has been withdrawn that the oven can be re- 
charged almost at once, and ignition will automatically and speedily 
take place, thus carrying on the process continuously. During the op- 
eration the gases are driven oflF into the combustion chamber above the 
coal and are there ignited, so that burning begins at the top and extends 
downward to the bottom of the layer. After the volatile matters have 
been burnt, the coke lies on the floor of the oven in a coherent and 
glowing mass, and may be cooled either in place or outside. If the 
water is applied inside, care is taken to introduce no more than enough, 
in order to keep the lining as hot as possible. The coke is then ready 
to be withdrawn, but as it has now become a coherent mass it was for 
many years necessary to break it up before it could be taken out. This 
is still necessary in the beehive oven, where the breaking is done by 
hand, and the coke is pulled out in comparatively small pieces. For 
several reasons this process is wasteful. It is slow^ and therefore 
costly in time and labor, and it also wastes material, because too large 
a percentage of the coke is broken into sizes that are not satisfactory 
for use in a furnace or a foundry. The refuse (which usually goes to 
the waste pile) is often called "braize'* or "breeze"; it includes, not 
only tlie small pieces of coke just referred to^ but also the ash pro- 
duced during combustion. 

From an early period, therefore, the art had to deal with several im- 
portant problems, such as the best shape of oven, the best way of ap- 
plying the heat, the best way of utilizing the products of combustion, 
and the best way of removing the coke. And this brings us to consider 
the stage that had been reached when the Mitchell oven was devised. 
Fulton's treatise on Coke, published in Scranton in 1895, is a mine of 
information on this subject, and for many of the facts stated in this 
opinion we are indebted to this useful volume. Just when the beehive 
oven began to supersede coking in the open air — the "mound" method, 
resembling the method of making charcoal — we do not accurately 
know, but it was certainly many years ago. At first these ovens were 
open-top and rectangular, the top sloping up from each side in the shape 
of a truncated pyramid to the trunnel or opening, but afterwards the 
shape was changed to the present form — ^the round top now rising as 
an inverted hollow hemisphere, thus affording a very satisfactory com- 
bustion chamber. There is no doubt at all that the beehive makes ex- 
cellent coke, but of course all the products of combustion escape into 
the air through the trunnel hole, and, as there is only one opening in 
the side (and that a comparatively small opening), the coke must be 
broken up before it can be withdrawn. In other respects tlie beehive 
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does its work admirably, and has thus far held a largely predominant 
place in the art. 

The Welsh oven is also an old type, and is thus described by Fulton, 
page 121 : 

•*The main effort In reducing cost was directed to a new plan of coke oven, 
retaining the principles of the heehiye, but planning the new oven, so as to 
draw the coke by mechanical appliances. 

"The Welsh oven consisted of an arched chamber 12 feet long, 7 feet broad, 
and about 6 feet high. 

"One end of this oven is walled np; the other end or front has doors or 
luted walls. A flue chUnney at the closed end of the oven affords egress to 
the gases. 

"The coke is drawn out by a 'drag.' This drag is composed of a main iron 
bar running the length of the oven and having a crosspieoe at the inner end. 
The whole drag is placed in bottom of oven before the charge of coal is placed 
In it 

"It remains under this charge of coal until it is coked and ready for draw- 
ing out, when a chain is attached to an eye in the drag at front of oven, pullt^ 
ing out the coke, in mass, by windlass or engine power. 

"Tlie coke is usually quenched or cooled outside the oven. 

"With skill this method of coke manufacture possesses some advantages In 
ttie economy of the work in drawing the coke out of oven, without injuriously 
affecting the physical condition of the coke. 

"The cooling outside the oven, by watering, is the chief objectionable feature- 
in this section of the work of coking, as coke watered in this way, if done in 
a clumsy manner, would contain from 8 to 15 per cent of water, neutralizing 
the advantage secured in the rapid drawing of the coke by mechanical means." 

These British ovens v^^ere used to some extent in the United States. 

The Belgian oven falso many years oldj, which leads the products 
of combustion under the hearth through flues, is long and rectangular,, 
and is thus described by Fulton (page 139): 

"The Belgian coke oven was evidently designed to satisfy three principal re* 
qnirements: 

"First To meet the condition of coking coals of inferior quality, reqiilring 
the economy of heat from the gases by returning them under and around the 
coking chamber of the oven, through passages and flues, and to retain the oven 
heat by the rapid discharge of the coke, cooling it outside the oven. 

"Second. In the economy of the work of drawing or discharging the coke 
from the oven by mechanical appliances, in place of the rather slow and ex- 
pensive methods of performing this work by manual labor. 

"Third. Excluding the air in coking the coal as much as practical, so as 
to save the waste of fixed carbon usually made in ovens admitting the admix- 
ture of air in the coking chamber, and in affording an increased percentage 
of coke from the coal charged in oven. 

"The inferior dry cools of continental Europe could only be coked to best 
advantage in closed ovens. 

"It involves, however, the necessity of cooling the coke outside the oven, 
leaving in this coke 4 to 8 per cent of moisture, under ordinary conditions. 

"Whether the increased product of coke, from the coal charged in these 
ovens, win compensate for the augmented moisture in the coke, from the neces- 
sity of watering it outside the oven, will be considered hereafter in detail. 

"On the other side, by this rapid discharge of coke, the oven heat is retain- 
ed aiyi acts quickly on the newly charged coal, utUizing the smaU volume of 
fusing matters in the dry coals. • • * 

"Its general design consisted in the economy of heat, In coking the inferior 
dry coals. 

"The width and height of this oven chamber were usually proportioned to 
meet the requirements of the coals to be coked. The dryer the quality of the 
coal« the narrower the chamber of the oven. And conversely, the oven was 
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made wider when the coals inheriting more hydrogenous matters were to be 
used in coke making." 

These Belgian ovens also were used to a limited extent in the United 
States. 

Other ovens may be briefly noticed. In certain respects the French 
patent of 18S5 to Thomas (not the Thomas hereafter referred to) de- 
serves consideration. This oven may be used singly, although ordi- 
narily it would be employed in a group or battery varying in number ; 
if used singly, it would be rectangular, with an arched crown or roof, 
a door at each end, one door being narrower than the other, the roof 
sloping upward from the front to the rear and having two charging 
openings. The Perate French patent of 1854 is also a longitudinal 
oven with a mechanical pusher to discharge the coke, and only one 
charging opening in the roof. The American patent to Knab of 1858 
is a by-product or retort oven ; it is longitudinal, has an arched roof, 
which slopes upward a short distance from each end (although for 
the most part the roof is horizontal), and the coke is pushed out me- 
chanically. The Aitken German patent of 1883 is also a retort oven; 
it is longitudinal, has an arched roof sloping upward at the ends, al- 
though the slope is not continuous to the center, and is discharged by 
mechanical means. The Rive de Gier oven antedates 1850. It is oval 
in ground plan with doors at each end, the roof is arched lengthwise 
as well as transversely, and it has one trunnel hole in the center of 
the roof. The coke is not discharged mechanically. The Wedding 
device goes back to 1890, and shows an elongated hexagonal oven hav- 
ing doors at each end and three openings in the roof (of which, how- 
ever, one or two may be closed) ; and the roof slopes upward from 
each end for about one-fourth of its total length, while the central half 
of the roof is horizontal. There are no mechanical means for dis- 
charging the coke. 

We now come to an item of evidence on which the defendant lays 
much stress, the Thomas leaflet or advertising circular, whose date of 
issue precedes January, 1891. It is signed by "Richard Thomas, Pat- 
entee, Birmingham, Ala.," and describes the Thomas coke oven and 
direct loading apparatus. Its publication is satisfactorily proved, and 
indeed is scarcely contested. The patents were granted in 1881 and 
1883, and the oven described in the circular is longitudinal and rectan- 
gular, having three openings for charging and the escape of combus- 
tion products, with an arched or vaulted roof, and an opening at each 
end as wide as the oven. The coal is charged from larries or wagons 
in the usual manner, and is then raked level, the charging openings are 
closed, and coking goes on. This being finished, the coke may be 
"quenched** in the oven or outside. Then follows its mechanical re- 
moval ^ a scraper previously set, which draws the coke out in a 
mass. Further quenching may then be done, if necessary, after which 
a conveying device carries the coke directly to the railroad car. The 
circular is illustrated, and the following quotation (which has some 
omissions not now important) applies to Fig. 4 : 

'*The ovens are built side by side to any desired number, and are • • • 
7 feet 9 inches wide in the clear in the front end, and 7 feet 3 inches at the 
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back end in the clear. • • • They are 5 feet high under the main arch 
and 86 feet long far coal yielding less than 60 per cent coke, and 32 feet long 
when the yield is ov«r 60 per cent • • • The bottoms are made in the 
usual way for beehives, the only difference being in the shape of the founda- 
tion. In the beehives it is circular, while in the Thomas it Is lengthwise of 
the oven. The side walls ♦ • • are 2 feet 6 inches high from floor to 
skew back [L e., the £gpring of the arch of the vault]. The front arches have a 
rise of 18 inches, and are 2 feet 6 inches long. A space of three inches is left 
between the main and front arches. This is to prevent the expansion of the 
main arch from disturbing the front walls. The main arch has a rise of 2 feet 
6 inches and is turned with one course of brick 9 inches deep. ♦ • ♦ Hie 
ovens are built some with three charging holes and a chimney at th^ back, and 
some with two charging holes and a chimney. • ♦ ♦ If the oven is only 
32 feet long with two tracks and charging holes, with the chimney in the 
middle, the bottom of the oven is on a level. The main arch has a rise of 6 
inches from both ends towards the chimney or the center of the oven." 

In brief, Fig. 4 shows a rectangular oven, 32 feet long, 7^,^ feet wide, 
the front being 6 inches wider than the rear to make discharging easier. 
The side walls are vertical, but the vault is arched. The doorways are 
4 feet high and 2^^ feet deep. Just inside, the vault steps up one 
foot and then slopes upward to the center from either end, rising 6 
inches in 13l^ feet, thus increasing considerably the capacity of the 
combustion chamber. The arched roof has 3 holes, a chimney in the 
middle, and on either side a charging hole, which is to be covered 
while coking is going on. The rise in the roof from the end to the 
center is about 2 per cent., while the Mitchell oven (we may note in 
passing^ has a rise of about 20 per cent, and the defendant's oven a 
rise of about 14 per cent. The Mitchell patent gives no specific direc- 
tion on this subject, merely starting that the crown should slope "con- 
tinuously upward." 

Another important structure in evidence is the Coalburg ovens, the 
property of the Sloss-Sheffield Steel & Iron Company, near Birming- 
ham, Ala. There were 64 of these ovens, built after the Thomas de- 
sign, except that the crown of the roof was horizontal. Each oven 
was a rectangular tunnel having parallel sides, an arched or vaulted 
roof, and end doors as wide as the oven. Each had a short chimney, 
and two charging holes. There was also apparatus for mechanically 
discharging, and for loading the coke into cars. Each oven was 37 
feet long, 7 feet wide, and a little more than 4 feet high to the crown 
of the vault. The charging holes were about 12 feet from the re- 
spective ends, and the chimney was at the rear. Originally there were 
ports or flues for the admission of air through the walls, but these 
were soon abandoned (as Mitchell also abandoned them when he ex- 
perimented with the Thomas oven in 1906-07). The charge of coal 
was measured in the larries, and dumped through the charging holes 
into the chamber, where it was leveled by hand to a uniform bed or 
layer of proper depth. The operation then proceeded in the usual 
fashion for 48 or 72 hours, depending on the size of the charge, after 
which the mass was pulled out as a whole by a drag or scraper, and 
passed under a sprinkler, where it was cooled before loading in the 
cars. These ovens were built before 1890, and continued in regular 
service from that time for more than 20 years ; the coke being used 
in the Steel & Iron Company's blast furnaces. 
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It Will thus be seen that the prior art contains several examples of 
long, narrow, rectangular ovens, having open ends, rising vaults, or 
roofs, one or more charging openings, either central or at other points 
in the roof, and devices for discharging the coke mechanically. Only 
a limited field seems left for an inventor, and in point of fact Mitchell 
does not claim to have added anything to the art except a peaked roof. 
He has other patents covering mechanical appliances in aid of the pro- 
cess, but these are not in issue. Let us see what the patent before us 
describes and claims. The specification states : 

"This invention relates to coke ovens, and has for its principal object to 
provide an oven of simple construction which may be built, maintained in 
working order, and operated at a much smaller cost than an ordinary beehive 
and other types of ovens now in use. 

"A further object of the invention Is to provide an oven open at both ends 
for the insertion of a coke pusher at one end, and the discharge of the coke 
at the opposite end, the top or crown of the oven being inclined or curved up- 
ward from a point near each end to a point about the middle of the length of 
the oven wall, and at this point is a top opening through which the oven may 
be charged. 

**A stiU further object of the invention is to provide an oven of this type in 
which the top or crown is inclined or curved upward from points near the 
opposite ends toward the center to form a combustion chamber for the more 
I)erfect combustion of the gases distilled from the coking coal and by which 
combustion the crown or roof of the oven becomes intensely heated, thereby 
increasing the efficiency of the oven by reflecting the heat downward on the 
coking coal, and result in a superior quality of coke, and will, furthermore, 
permit the consumption of the gases without material waste of the carbon of 
the coal. 

"With these and other objects in view, as will more fully hereinafter ap- 
pear, the invention consists In certain novel features of construction and ar- 
rangement of parts, hereinafter fully described, illustrated in the accompany- 
ing drawings, and particularly pointed out ia the appended claims, it being 
understood that various changes in the form, proportions, size and minor de- 
tails of the structure may be made without departing from the spirit or sacri- 
ficing any of the advantages of the invention. • • • 

"The shape of the crown is such that the entire charge may be dumped in ; 
the inclination being sufficient to accommodate the angle of pile of the charge 
of coal to some extent, and after the insertion of the charge the central or 
highest point is trimmed in order to render the thiclmess of the layer of the 
charge approximately equal throughout The construction of the sloping crown 
of the oven affords a combustion chamber for the burning of the gases which 
are distilled from the coking coal, thereby producing the requisite heat for 
rapid and perfect coking, and the heat is reflected downward on the coking 
coal, producing a supeiior quality of silvery coke. The air necessary to sup- 
port combustion is admitted through both ends of the oven, so that the heat 
is practically uniform' throughout, and the quantity of air admitted may be 
governed in the usual manner by closing the end openings to a greater or less 
extent The charge opening is not closed during the entire coking process, 
and the gases distilled from the quantity of coal are consumed as rapidly as 
they are formed, thus maintaining the necessary heat without consuming any 
of the solid carbon of the coal. After the coking operation is complete, the 
brickwork at the ends of the oven is knocked down and streams of water are 
turned into the oven to extinguish the flame and cool down to the proper tem- 
perature for discharging the finished product A suitable pusher is then in- 
troduced through one of the openings at one end of the oven and the body of 
coke as a whole is forced out, thereby producing very large blocks of coke. 

"It is, of course, well known that coke in large blocks commands a much 
higher price than fine or small coke, and is practically essential in foundry 
work, and it Is always the aim of the coke manufacturer to avoid crushing or 
breaking the coke into small particles. With an oven constructed in accord- 
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ance with the present Invention, the entire body of coke may be discharged 
I^actically as one block, and afterwards broken Into fragments of suitable size 
for handUng. 

"One of the most Important features of the invention is the departure from 
the ordinary beehive type of oven now in common use, where there is difficul- 
ty in withdrawing the product and difficulty in controlling even and perfect 
combustion. The oven forming the subject of the present invention is so ar- 
ranged that the charge of coal may be dumped in and leveled off within a very 
short time, while the necessary amount of air to support combustion is allow- 
ed to enter at both ends and the heat reflected from the sloped crown is suf- 
ficient to insure the quick generation of gases when the operation of coking 
begins. In the ordinary beehive type of oven, it requires from three to five 
hours work of one man to withdraw the charge, and a large portion of the 
coke Is broken into comparatively small fragments, while in an oven construct- 
ed in accordance with the present invention the entire mass of coke may be 
forced out in practically a single block, and in less than a minute, thus not 
only saving time, but also saving considerable expense by preventing the loss 
of heat, the oven being retained at a very high temperature, so that the cok- 
ing process may recommence immediately after the dumping of another charge 
into the oven. 

"It will, of course, be understood that the shape of the roof of the ovoi 
may be altered in many ways without departing from j±ie invention, and it 
may be sl(^)ed on straight lines, as indicated in Fig. 1, or on curved and 
straight lines, shown in Fig. 4, or the roof may be curved throughout, or oth- 
erwise so shaped that the vertical distance between the floor and the roof 
gradually increases from the doors inward." 

The claims of the patent are as follows : 

"1. A coke oven having a substantially leyel 'floor and parallel side walls 
higher In the middle than at the ends^ said oven being open at both ends from 
wall to wall to provide an unobstructed, free passage from end to end, and a 
crown sloping upward from the ends toward a point about midway of the 
length of the oven and there provided with a charging opening. 

"2. A coke oven having a substantially level floor, end retaining walls each 
with an opening of the same size as the opening in the other waU, a crown 
sloping continuously upward from the end retaining walls to an approximately 
central point and there provided with a charging opening, said crown being 
arched in a direction at right angles to the length of the oven, and parallel 
side walls extending through and from one opening to and through the other 
opening and approximately to the top of the crown adjacent to the charging 
opening therein. 

"3. A coke ov^i having a central trunnel hole in its roof, the length of the 
oven chamber and the height of the roof being so proportioned that, when the 
top of a charge of coal deposited by gravity through the trunnel hole reaches 
said trunnel hole, the charge when leveled off will flll the oven substantially to 
the level of the draft openings. 

"4. A coke oven having a substantially level floor and provided with paral- 
lel side walls, higher at the middle than at the ends, said oven being open at 
both ends from wall to wall to provide an unobstructed, free passage from 
end to end and a crown rising from the ends and provided about midway of 
its length with a trunnel hole." 

The following is the substance of the testimony given by the plain- 
tiff's expert on the important points : 

The Mitchell oven is long and narrow; its sides are parallel, and 
both ends are open. It is a tunnel, the top being arched in the usual 
fashion, but the roof slopes upward from each end to the center, where 
a trunnel opens into the air, through which the coal is charged and 
the products of combustion escape. At each end the usual doors are 
found. These are sealed during the operation, except for holes ad- 
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mining the necessary air, which circulates through the oven from 
each end toward the trunnel opening. The oven is banked and lined 
in the usual manner. It has only one opening, and through this the 
whole charge may be dumped down at one time, the peaked roof 
being intended to afford a combustion chamber above the coal that 
will be more spacious than if the roof were flat, and whose shape will 
also be better adapted to promote uniform coking throughout the whole 
of the tunnel. The shape of the interior is also intended to afford 
space enough under the trunnel to receive a conical pile of coal, which 
can be leveled down to a layer of proper depth for one operation of 
the oven. Leveling the pile to a horizontal layer is the first step, and 
this is most conveniently done by a machine inserted at one end, which 
pushes and pulls the pile of coal into the desired position along the 
hearth. The doors are then sealed with clay, but air openings are left, 
and the trunnel remains open. 

As in other ovens, much heat remains in the walls from the operation 
just finished, and when the oven is closed, and the air draws in from 
the openings at each end, combustion begins almost at once. The 
gases are evolved all along the layer of coal, and the draft tends to 
carry them toward the center, combustion of course going on all the 
time. The volume of burning gas increases (as it does in the beehive 
oven also) as the center is approached. The slanting roof reflects the 
heat downward, thus helping to produce and maintain a nearly uniform 
degree of heat along the layer of coal. To quote the language of the 
expert : 

"In other words, the MltcheU oven may be considered as a pair of vertically 
expanding tubes or tunnels placed end to end and meeting in the center an 
arrangement which provides for the balanced suction of the central outlet op- 
ening drawing from both ends of the tunnel and also gives a progressively 
increasing capacity from the ends toward the center to provide for the proper 
combustion of the progressively increasing volume of gas, which requires to 
be thoroughly associated with the air, in order that the combustion may be 
complete. It will also be observed that the introduction of the air supply 
from both ends of the oven subdivides, so to speak, the burning operation into 
two parts, each having an individual air supply and an Individual supply 
of gas, which tends to promote a more perfect combustion. 

"The progressive expansion of the tunnel takes place in a vertical direction^ 
and not in a lateral direction, so that the gradual increase of the size of the 
oven from the ends toward the center is secured without any lateral expansion 
in its dimensions. Consequently, the sides of the tunnel remain substantially 
parallel. This permits, as I have heretofore explained, the leveling of the 
coal by means of a machine, instead of manually, and it likewise permits the 
use of a pusher applied to one end of the tunnel to force the coke out at the 
otiier end after the coking operation is completed." 

He goes on to describe the rest of the operation, but there is noth- 
ing peculiar to Mitchell in the following paragraphs : 

"Under the conditions just described the combustion of the gases in imme- 
diate contact with the upper surface of the line or layer of coal precedes until 
all of the gas has been expelled from the coal and burned up, such combus- 
tion giving a substantial uniform heating of the coal along the entire length 
of the oven, so that the coking operation is finished at substantially the same 
time at all points of the oven. In practice this coking operation occupies sev- 
eral days, according to the amount of coal provided in each charge. I believe 
it is the custom to charge the oven each Monday and Wednesday with coal 
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sofficient for 48 hours coking, and on Friday witJb a large amount sufficient for 
72 hours coking. 

"After all the gas has bem expelled from the charge of coal the combustion 
should cease, leaving the resulting coke in an incandescent condition and of 
the structure diaracteristic of coke in distinction from coal, which has been 
brought about by the fusing of the coal. When the coking operation has thus 
been completed the doors are opened and streams of water introduced through 
the open doors to quench the incandescent coke. This is a somewhat impor- 
tant feature of the operation, it being desired to apply Just enough water to 
quench the coke without soaking it, and after it has been quenched it is allow- 
ed to remain a sufficient time for the evaporation of any surplus water by the 
heat retained in the oven walls. It is also important that this quenching op- 
eration should not abstract an undue amount of heat stored in the walls of 
the oven, so that the ignition of the next succeeding charge of coal can take 
place without a long delay. 

"The coke being now quenched and dried, a mechanical pusher is applied to 
one end of the line of coke and the entire mass thereby forced toward the op- 
posite end and out of the door at that end, where it is caught by a conveyor 
that delivers it into railway cars for transportation. At some point in its trav- 
el from the oven to the car it passes over a screen and the pulverized portions 
thereof eliminated. It should be mentioned that the side walls of the oven 
are not exactly parallel, being some two or three inches further apart at the 
end toward which the coke is pushed, while there is also a slight inclination 
of the oven floor toward that end. This prevents the line of coke from bind- 
ing as it is pushed out 

"The oven, as I have heretofore stated, is banked externally with clay, 
which serves to retain the heat therein, so tiiat, in spite of the exposure of the 
Interior of the ov&n during the quenching, .drying, pushing, and refilling opera- 
tions, and also in spite of the amount of water thrown into the oven to quench 
it, sufficient heat Is retained In the oven walls, so that when it is refilled with 
a charge of coal, and the end doors closed, the combustion starts up in a 
short time and the described operation is repeated." 

We have set forth with sufficient fullness, we think, what are claimed 
to be the peculiar merits of the Mitchell oven ; but we are unable to see 
in it anything except an aggregation of well-known elements. The 
defendant's brief (page 65) seems to us to state the situation accu- 
rately : 

"The question then presents itself: The longitudinal oven is old ; it is old 
with a vault built on horissontal lines, and also with a vault built on rising 
lines, from- the ends inward; it is old with wide doors for free discharge, and 
with narrower doors which necessitate removal of the coke piecemeal. It so 
happens that the wide-doored ovens shown in the prior patents and literature 
on the subject have horizontal vaults, and that the ovens with rising vaults 
have narrower end doors and require to be emptied slowly. There is, how- 
ever, no structural difficulty in combining a rising vault and a wide end door. 
It had been done at one end of an oven ; it had been done at both ends. What, 
then, is to hinder any builder of a longitudinal oven from putting in one and 
the same structure wide doors (at both ends) and the rising vault of Rive de 
Gier, or that of Wedding? Is this a patentable invention to Mitcfliell, or mere 
aggregation? The question must be answered according to the results at- 
tained. ♦ ♦ • 

"The result must be, first, a better result than the horizontal roofed oven 
afforded ; and, second, a different result from that aif orded by the rising vault 
as it had previously existed in Rive de Gier and in Wedding. Unless these 
things be true ; or, rather, if these things be proved to be untrue, then Mdtchell 
has attained no new result and his oven is merely an aggregation of struc- 
tural features taken from pre-existing ovens, and is not a patentable achieve- 
ment. 

" 'Merely bringing old devices into Juxtaposition, and there allowing each to 
231 F.— 10 



Digitizfid by 



|itiz£d t 



,Goo^ 



146 231 FEDERAL REPORTER 

work out Its own effect without the iwroductlon of something novel, is not In- 
vention/ Halles V. Van Wormer, 20 Wall 358, 86a" 

Essentially the dome of the beehive, somewhat changed in shape, has 
been placed on the vertical, parallel walls of the old longitudinal oven, 
and in our opinion the changed shape of the dome has not changed 
its function or added to its efficiency in a sensible degree. It is also 
pertinent to observe that the patent gives no instruction as to the angle 
of the peaked roof, apparently leaving that to be discovered by exper- 
iment. Certainly, if the angle of the Mitchell roof were only 2 per 
cent it would at once encounter the Thomas circular, and it is very 
difficult indeed to decide from the Mitchell patent at what angle above 
2 per cent, the Thomas oven would cease to anticipate. Where is the 
dividing line to be drawn between Thomas and Mitchell ? 

But is it a fact that the Mitchell oven shows marked superiority 
over others? Without reproducing the details of tests and experi- 
ments made with other ovens — ^notably with the Thomas oven — ^we 
may say that the whole record has been examined with care, and that 
we are unable to reach the conclusion that coke made in the Mitchell 
oven is so much better than coke made in an oven with a horizontal 
vaulted roof as to point distinctly to the peaked roof as the source of 
superiority. And we do not understand it to be denied that beehive 
coke is in every respect as good as the coke from the Mitchell oven. 
It is mechanical aids to the process that have been needed, and as these 
can only be used gonveniently with the long narrow oven, this fact 
may in the end dethrone the beehive; but, so far as the actual burn- 
ing of the coal is concerned, nothing has yet been discovered or in- 
vented that is superior. In the effective language of one of the wit- 
nesses : 

"The open-end oven of whatever type Is not a method of making better coke, 
but Is a better method of making coke. Its value and utility He In the fact 
that It can be mechanloally operated, thereby eliminating the Inefficient and 
Incompetent laborer.*' 

But the open-end oven is free to the world, while, of course, its 
mechanical additions may be susceptible of many patentable im- 
provements. 

There are many minor matters that cannot be discussed without 
unduly prolonging this opinion. We shall therefore only add that we 
agree with the District Court that the Mitchell oven does not disclose 
invention, and accordingly direct the affirmance of the decree. 

BUFFI NGTON, Circuit Judge, took no part in the consideration 
and decision of this case. 



GRAPHIC ARTS CO. v. PHOTO-CHROMOTYPE ENGRAVING CO. 

(Circuit Court of Appeals, Third Circuit January 28, 1916.) 

No. 2005. 

1. Patents ®=»328 — ^Infringement — Process and Apparatus tor ErcHiNa 
Metal Plates. 

The Levy patent, No. 627,430, for a process of and apparatus for etching 
metal plates, claims 2, 5, and 7 relating to the process, and claim 20 re- 

^:=9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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lating to apparatus, as limited by the prior art and the proceeding's in the 
Patent Office, held not infringed. 

2. WOBDS AND PHBASES — ^"ATOMIZED." 

The word "atomized" means, in common usage, the form that liquids as- 
sume when projected by a blast of air, gas» or steam, breaking them up 
into yery small particlesi 

Appeal from the I>istrict Court of the United States for the East- 
em District of Pennsylvania; Oliver B. Dickinson, Judge. 

Suit in equity by the Graphic Arts Company against the Photo- 
Chromotype Engraving Company. Decree for defendant, and com- 
plainant appeals. Afiinned. 

For opinion below, see 221 Fed. 648. 

Robert M. Barr, of Philadelphia, Pa. (Otto Munk and Uvingston 
Gifford, both of New York City, of counsel), for appellant. 

Howson & Howson, of Philadelphia, Pa. (Charles Howson and 
Charles H. Howson, both of Philadelphia, Pa., of counsel), for ap- 
pellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The Graphic Arts Company is now 
the owner of patent No. 627,430, which was applied for in January, 
1899, and was issued on June 20 of the same year to the assignee of 
Louis F. Levy, the inventor. The patent is for improvements in the 
art of etching metal plates, and, although part of the specification has 
been influenced by the fact that the inventor had especially in mind 
the photographic method of transferring the design to the plate, much 
of the specification and all the claims apply also to any plate that is 
to be etched by the use of a mordant, or liquid erodent, whether or 
not photc^aphy has been one step in the process. The specification 
begins by saying: 

"This invention relates to a process of and apparatus for pixxiucing etched 
metal plates, more i>artlcalarly sucb metal plates as are used in photomechani- 
cal engraving or such branches of the art, where metal plates are etched by 
add or other liquid erodent to form in the plates lines, furrows, indentations, 
or striations for the production of printing-surfaces. 

"The object is, by the employment of a mordant, to produce a printing-sur- 
face upon metal in which the indentations or lines produced as the result of 
the process are of a more perfect character than those produced by the means 
ordinarily used ; also, to reduce the cost of production and obviate many of 
the objections incident to the processes and means heretofore employed." 

There are 30 claims, divided into two groups, one for a process and 
the other for an apparatus; and the defendant is charged with in- 
fringing three claims of the first group and one claim of the second. 

•*2. The process of etching metal plates, consisting In projecting a mordant, 
in atomized form, upon a plate having thereon a design, which plate is main- 
tained within an inclosed space, the surface to be etched being substantiaUy 
at right angles to the direction of projection of the mordant, substantially as 
set forth." 

**5. The process of etching metal plates by a mordant, which consists in 
atomizing or spraying the mordant upon the surface of a prepared plate, mov- 
ing the plate while it is being etched to change its position with respect to 
the atomizer, for the purpose set forth." 

'T. The process of etching metal plates having thereon a design in resist. 
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which consists in projecting an atomized erodent against sudi prepared metal 
surface to at the same time that the etching proceeds absorb the heat which 
arises from chemical reaction, whereby heating of the resist is obviated.*' 

"20. In an apparatus for the production of designs in metal platea by etch- 
ing, the combination witii an etching-box having means for sustaining therein 
■a plate, a tank for the mordant, an air-chamber within the etching-box, and 
means for projecting the mordant against the plate." 

The District Court dismissed the bill on the ground of non-infringe- 
ment. 221 Fed. 648. 

[ 1 ] We do not agree with the argument that the invention in ques- 
tion is primary, and should therefore be allowed a wide range of 
equivalents. On the contrary, we thinlc the scope of the patent, effi- 
cient as it no doubt is, has been much restricted, both by the prior 
art and by the proceedings before the Examiner. It is well known 
that the art of etching, strictly so called — ^the use of acid to bite a de- 
sign on metal — is very old; we need only recall the fame of Rem- 
brandt, who is still one of the foremost names in the history of en- 
graving, although he died nearly 250 )rears ago. From the beginning, 
the essence of the process has been to protect part of the plate by some 
substance that can successfully "resist" the attack of the acid, and to 
leave exposed so much of the metal as will outline the design after 
the biting has taken place. Under the date of 1767 Diderot's Encyclo- 
pedia contains an illustrated article showing unmistakably that before 
the middle of the eighteenth century it was old to prop the plate up 
or suspend it, and to flow or pour the acid upon it until tlie operation 
was finished. The same article shows that it was also old to collect 
the acid in a receptacle for repeated use, and to turn the plate now 
and then for the purpose of avoiding "undercutting" of the raised 
surfaces and of promoting uniformity in the biting effect. One of the 
plates illustrates how to apply the acid by confining the plate in a 
closed box, or portable chamber, that is held on the knees of the op- 
erator and is rocked to and fro by hand, the double object being to 
protect the workmen from fumes and to keep the acid moving so as 
to promote uniformity in biting. This is the "tub" method, which 
has never been completely superseded, and indeed is probably used by 
a majority of etchers to-day, in spite of the fact that for a good many 
years more than one machine has been devised and has done efficient 
work. There are mechanical devices for rocking the plate, but other- 
wise the tub method has persisted with little, if any, change, and has 
been used in etching half tones and other varieties of photographic 
plates, as well as plates of the older methods. Indeed, the record 
<:ontains little evidence to show that the patent in suit has met a long 
and acutely felt want, or is anything else than a device of rather nar- 
row range. 

Without going into the details of other publications or of earlier 
patents, it is enough to say briefly that before 1899 it was old to use 
a box or a closed chamber, with or without ventilating means, mainly 
in order to protect the workmen; and it was also old to .spray or rain 
the acid by low pressure upon the plate — ^which might be placed either 
vertically or horizontally — instead of using the tub method of im- 
mersion. But we may quote Anthony's Photographic Bulletin of Jtme, 
1896, as sufficiently describing how the acid might be applied: 



Digitized by 



Google 



GRAPHIC ARTS CO. V. PHOTO-CHROMOTTPB ENGRAVING CO. 149 

*'In the January number of the bulletin, page 29, was this paragraph: 
" •! have tried electric and various other means to hasten the operation of 
etching plates In reUef, and am convinced that the quickest method will 
result from letting the etching solution fall like rain from a height on the 
plate or plates to be etched. Now, who will devise a means of pumping the 
etching fluid to a height, so that it can bd used over and over again, and 
also separate the solution while falling into drops?' " 

And the Bulletin then goes on to repeat the following comment by 
a London publication: 

"Anent the note from Anthony's Bulletin by Mr. Horgan, evidently he has 
taken the Idea from the old Fr^ch method of etching, ydept, 'eau forte ft 
couler,' where the plate was placed at an angle of 45 degrees, and the etch- 
ing fluid dashed upon It. Amateurs say that etchings done by that method 
have something superior about them to the ordinary plates, where the fluid 
Is left on the plate. Most likely the ralson d'etre of this is that the metal, 
coming in contact with the air during the time that the biting Is carried on, 
Is attacked more vigorously and cleaner. I would suggest that plates to be 
etched are put in a bath, which is stood at an angle of 45 degrees, or there- 
abouts, and at the lower corner place a vessel like a watering can, but, of 
course, acid proof. Now the etching fluid, contained In a similar receptacle, is 
poured over the plate, and, running down, is caught In the flrst vessel. As 
soon as the whole of the mordant has been used, the empty receptacle is 
placed underneath, and the mordant is poured over from the other one, and 
▼ice versa ad lib." 

The writer in the Bulletin then describes a process of dropping 
which he himself had devised, prefacing it by the following paragraph : 

"The Idea of dropping the add mordant on the. plate to be etched would 
naturally come to one who has rocked an etching bath and watched the add 
flow back and forth over the plate, the etching solution operating with the 
greatest energy on the tops of the lines, and least in the hollows between the 
lines. Then, when one thinks of the powerful abrading action of sand when 
dropped from a slight height on hard substances, the idea of dropping the 
acid Is suggested. I, however, remember seeing, when a boy, how the rain- 
drops from the shingles of our roof had bored holes in the stones on which 
they had fallen for years. So I felt that dropping addulated water on a metal 
plate from a height would dissolve the metal away quicker than by simply 
letting It flow over It" 

During the last 30 or 40 years the word "etching" has been expanded 
to include the sand-blast process, which uses no acid, but relies on 
abrasion by sand, emery, or a like substance. By driving a stream 
of these hard particles, either by steam, air, water, or other gaseous 
or liquid medium, or by the propelling force of a rapidly revolving 
fan or drum, a design may be outlined on metal or otiier substances. 
The degree of force required to operate the blast successfully will 
vary as the object or the other circumstances of the operation vary. It 
seems to be agreed that the sand-blast art begins with the Tilghman 
patent of 1870^ but we shall confine our attention to the later and 
more significant Truchelut patent. This was first issued in France 
in May, 1895; and after reciting as follows: 

••For the engraving or grooving of metals, marble, stone, horn, ivory, etc., 
three processes are now known. The flrst consists In removing by means of a 
0COOP, etching tool, or blxmt body, the part to be engraved ; for the second, 
chemical products such as adds are used, the dissolving action of which 
produces a result less beautiful but more economical ; the third, an object al- 
ready of several brevets, consists in projecting, mechanically, a hard powder 
against a friable body, such as glass and marble, which stipples the latter and 
produces by its multitude of microscopic points, the deep^ engraving in a 
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few moments. Unfortunately this last process, the most advantageous, is 
useful, as we have just said, only for friable objects, but is not practicable 
for malleable bodies such as metals" 

— tlie patentee proposed to combine abrasion and chemical action. He 
stated the principle to be : 

"We have thought, in order to arrive at a good result, and it Is this which 
is the object of the present invention, to combine this scraping action with a 
solid or liquid ingredient capable of producing upon the body to be engraved 
a chemical dissolving action of the kind of engraving termed 'add' engraving, 
whidi we have above indicated. It follows that by these two combined actions 
the chemical body produces its effect more easily, the part to be engraved being 
continually cleaned (scraped). by the sand." 

And he then proceeded as follows : 

"Given the principle which we have Just described of this discovery, the 
form and the size of apparatus can be infinitely varied ; it operates simply by 
projecting a powder and a body chemically attacking the object to be engraved. 
This powder can equally produce the two effecta To give an example, we 
will cite the perchloride of iron which, projected with force against copper, 
produces a very rapid action. Every chemist will understand that we can 
use a variety of powder and materials which, slightly damp, have a chemical 
action upon the body to be operated on. These powders and these materials 
vary infinitely and are known to every chemist As to the employment of 
a liquid, and an inert material, such as sand, emery, etc., we can utilize the 
same liquids which are used in present engraving upon similar substances. 
Thus, giving still another example, we can take azotic acid for zinc and cop- 
per ; aqua regia for steel, gold, silver, platinum ; hydrochloric acid for alumin- 
um, horn, ivory, marble,' and potassium for wood; hydrofluoric acid for 
glass, slate, granite. We repeat, the first chemist met will indicate the sort of 
liquids which will best suit for the material to be engraved. 

"We can use as a resist in all processes, such as albuminous or charcoal, 
bitumen of Judea, or simple litho- or typo-graphic resist, all processes 
actually in use among engravers." 

His apparatus was very simple, as will be seen from the accom- 
panying cut and the description of the patent : 
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"Thia apparatus consists of a vessel, A J?, arranged like an autoclave; 
raising the cover, (7, we Introduce the previously described substances, and 
close the cover by screwing it firmly upon the vessel by means of the bolts, D, 
By the pipe, F, compressed air arrives which serves to facilitate a humid or 
aqueous mixture oH sand -and chemical product This leaves the vessel by 
the tube, H, at the lower part of the apparatus, and is projected violently 
against the object to be engraved placed at IT, by means of a current of com- 
pressed air arriving by the tube, M. Under these conditions the sand and the 
acid are constantly renewed. It is certain that the jet can be produced in 
all directions, In order to engrave an object placed vertically, horlzantally, be- 
low or above." 

In January, 1896, a provisional specification was filed in England 
(completed later in the year) substantially to the same effect; and 
in the same month the inventor took out a German patent, with the 
following claim : 

"A process of etching characterized by the fact that a hard powdered sub- 
stance in combination with a solvent acting chemical liquid is projected with 
great force against the surface to be etched to simultaneously produce an 
etching action in mechanical and chemical manner." 

In May, 1896, he filed the following certificate of addition to his 
French patent: 

"Since the brevet I have made numerous experiments with my general pro- 
cess of engraving. I have employed the most varied materials in order to 
arrive at the best results; that is to say, I have sought active products which, 
projected violently against the surface to be engraved, exert there simultane- 
ously a mechanical and scraping action, and a chemical and dissolving action. 
So much for the moist mixture described in details in the brevet. 

"But I have discovered during my work that in certain cases I can dispense 
with the hard bodies reduced to powder which I mix with the liquids. Un- 
der very high pressures, In fact, the liquid alone projected against a body to 
be engraved acts in a mechanical manner and removes the molecules, while 
chemically dissolving the surface. Consequently I can engrave, according to 
my new process, without mixing hard powder in the dissolving Uquid." 

And in June of that year the following addition was made to the 
German patent: 

"Further experiments have shown that in certain cases the employment, in 
etching, of a mixture of Uquld and finely powdered substances can be entirely 
dispensed with. Furthermore, it wiU suffice to direct the liquid alone, under 
great pressure, against the surface to be etched, whereby it will act in similar 
manner, and, indeed, by the great pressure, in a mechanical manner, and chem- 
ically by dissolution. According to the foregoing process one is in a position to 
etch a desired surface, by projecting the desired liquid, finely divided, and un- 
der great pressure, against the outer surface without having to mix the Uquld 
with a hard powder. 

-Patent Claim. 

"A variation of the process described in patent. No. 89,146, characterized by 
projecting, under great pressure, a chemical liquid alone which will have a 
dissolving action for the purpose of etching and without the addition of 
solid substances, against the surface to be etched." 

In our opinion this patent — to say nothing of others— occupies a 
good deal of the ground claimed by Levy. How far Truchelut was 
justified in believing that these finely divided particles would have 
an important mechanical effect during the few minutes required for 
the acid to act we are not prepared to say. But at all events, it is 
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evident that his ''violent" action and "very high pressures" are phrases 
that must be allowed some elasticity. He specifies no pressures (and 
neither does the patent in suit), not even a range between maximum 
and minimum, and says nothing about the best or preferred distance 
between the plate and the nozzle; but we think it plain that a skillful 
etcher could not fail to see that the degree of force, like the distance 
of the plate or the strength of the acid, should be adapted to the kind 
of work to be done. Of course, the resist must be preserved, and 
the acid should also be properly distributed. And we regard it as en- 
titled to weight that during the course of this litigation a crude ma- 
chine for experimental use has been built after the instruction of the 
Truchelut patent, and has done excellent work, even on photographic 
plates, at pressures ranging between 2 and 15 pounds, and at distances 
varying from 18 inches to 4 feet between the plate and the nozzle. 

The Patent Office held a similar opinion concerning the limiting ef- 
fect of the Truchelut invention. The Levy patent was preceded by 
three applications — ^probably to be regarded as continuous, although 
two of them were abandoned — running in time from November 5, 
1897, to June 20, 1899, the date of issue ; and the file wrappers show 
that Truchelut was continually cited against the applicant, and that 
Levy made frequent attempts to escape the reference. But in several 
particulars he acquiesced in the position of the examiner, and was in 
the end obliged to confine his patent to the use of an atomizer in a 
closed space, the inclosure having a particular and defined object. 
When the application finally emerged from the Patent Office, the spec- 
ification contained the following statements, inter alia: 

"The present Invention includes an essentially new process of applying the 
mordant to a prepared plate, which mordant is projected and atomized upon 
the plate to form therein, where not protected by the resist and, after a certain 
depth is etched out, cupped or concave indentations or Unes. The carr3rin9 
out of the process embodies the use of compressed air and ejector-nozzles for 
projecting the mordant in the form of atomized spray upon a prepared metal 
surface, so that the mordant which is projected thereon wm drop therefrom 
without flowing, the plate and atomizers being within a chamber or etching- 
box, so that the compressed air used to protect the acid or mordant wlU be 
permitted to expand in the chamber to reduce the temperature thereof and 
absorb the heat which is given oft by the chemical action of the erodent on 
the exposed portions of the plate. The chemical combination of the mordant 
with the metal Is accelerated by the dynamic force of the impact, which causes 
each atomized particle of the mordant to become practically saturated with 
the metal base instantly upon contact. This results in eroding or cutting away 
the metal in the direction of the impact faster than the same action proceeds 
laterally, so that much or all of the required vertical depth may be etched be- 
fore the lateral action of the mordant can materially affect the work. More- 
over, the forcible impact of the atomized spray, besides accelerating the chemi- 
cal combination of the mordant and the metallic base, prevents adhesion to 
the plate of bubbles of the hydrogen gas and scum of metaUlc oxide, which 
are developed by the chemical action and which in ordinary practice are 
removed by the workmen with a brush; also, by the use of compressed air 
for projecting the mordant, the heat evolved by the chemical action of the 
mordant on the plate is absorbed by expansion of the air in the chamber, thus 
keeping the chamber and the plate cool, so that a stronger mordant than Is 
usually employed can be used without detriment to the resist • * • 

"In some character of work the plate may be etched to a sufficient depth 
without applying other than the original resist thereto, and in such work the 
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position of the plate in the etching-box with respect to the distance from 
tiie atomizing-nozzles may be yaried as the etcliing proceeds. 

"In practice the etching fluid is impinged upon the plate in the form of a 
spray of minute particles, which do not affect that portion of the plate which 
is covered by the resist; but where the design on the metal is more or less 
broadly exposed, the mordant or etching fluid collects and adheres, depending 
therefrom in the form of spherical drops, which are constantly being added to 
by fresh accretions. The mordant which thus adheres to the plate is kept 
in motion by the impact of new particles of the spray, and the particles of 
metal which are removed by the mordant fall to the lower portion of the de- 
p^iding globules, so that the particles which are removed from the plate fall 
immediately therefrom. The tendency of a drop of etching fluid or mordant, 
depending from a plate maintained in a horizontal position, is to assume a 
spherical form, and this ofl itself, after the plate has been ^oded to such 
depth as to give effect to the drops, tends to cut a concave or cupped depres- 
sion, while avoiding lateral erosion or undercutting. Etching by projecting 
the mordant in the form of spray upon the metal effects a great gain in 
rapidity of operation over the methods usually practiced, as a much stronger 
etching fluid may be used. The chemical action of the mordant proceeds fast- 
er vertically or in direction of the impact than otherwise. The impact of the 
minute particles of the mordant does not disturb the resist which forms the 
desdgn, and the heat generated by the chemical action of the mordant upon 
the plate is absorbed by the compressed air as it expands, which keeps the 
mordant, the resist, and the plate cooL With the apparatus shown the air 
which has been previously compressed is allowed to expand and circulate in 
the etching-box so that the etching fluid which drops from the plate passes 
through a body of cooled air into the tank from which it was taken, and the 
fames which are given off by the process of etching are carried away by the 
rentllating-pipe. 

''In practice the minute particles of the add or mordant impinging against 
the plate have their normal force or chemical affinity enhanced by the force of 
their impact, which results in each particle of the acid or mordant becoming 
saturated with the metallic base immediately on contact with the latter, and 
the mordant thus loses the power of further dissolving the metal. Each suc- 
ceeding particle impinges in the direction 1q which the etching is desired to 
proceed, and the process may be safely continued to a depth beyond which the 
finer and closer lines of the design would become too frail to stand the strain 
of printing were the metal undercut 

'The rapid decomposition of the metal by the add develops an amount of 
lieat which would soon warm the plate to a degree where the resinous resist 
woiUd soften and give way; but this is prevented by the absorption of the 
Iieat evolved by the expansion of the compressed air in the chamber, the ex- 
pansion being suffident to absorb even more heat than is developed on the 
plate, so Uiat the plate and etching liquid is kept quite cool. A further ad- 
vantage resulting from the use of a chamber or etching-box is that the gases 
and fumes which are so abundantly generated by the rapid chemical composi- 
tion of the metal are carried off by the air which escapes through the ven- 
tllating-pipe, which pipe may lead to a chimney, and in this way the work- 
room is kept free from these deleterious vapors. • • • 

"In the preparation of a zinc plate for etching the design is produced on 
tbe plate in some fatty ink by the usual photographic process. The plate is 
then further prepared by first meting into combination with the ink image 
some resinous powder to strengthen the image or design against the action of 
the add, the open parts of the design or where the plate is to be etched being 
left exposed, such steps in the process being such as are usually practiced. 
My process has to do prindpally with etching such a prepared plate to pro- 
duce therein indentations, adjacent to which are the printing-surfaces from 
which an impression similar to the design can be made, and it is obvious that 
tbe design which lias been produced on the plate may be readily destroyed, 
either by abrasion, which would remove the resist, or by heat, which would 
soften or melt the resist When a plate is etched by the usual means, the de- 
pression or lines are not only cut into the plate vertically, but also sidewise. 
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which results In undercutting and in the production of depressions in the plate, 
the surfaces adjacent thereto being serrated, or, as it is technically called, 
"rotten." 

"The apparatus which I have shown Is one which may be used for com- 
mercially carrying out the process, and it may be varied in many particulars. 
For instance, where water under sufficient pressure can be had, the water-tank 
and connections therefrom may be dispensed with. Other means may be used 
to supply compressed air to the nozzles of the atomizers, and any suitable 
form of atomizer may be used for projecting the mordant upon the plate." 

Without taking up the file wrappers in detail, we think the chief 
modification made by the applicant to avoid the Truchelut reference 
may be fairly stated ds follows : 

He first tried to patent a process covering broadly the projection of 
an atomized mordant upon a plate that stood substantially at right 
angles to the stream of particles. Truchelut was cited against him, and 
he sought to diflFerentiate by amending the claim so as to include main- 
taining the plate within a closed space, and by amending the specifica- 
tion so as to define the function of the space, namely to allow the com- 
pressed air or similar fluid to expand, in order to absorb the heat 
caused by chemical action, thus cooling the plate, lessening the risk of 
overheating the resist, and permitting the use of a stronger acid. 
After these amendments the patent was granted, and (when we re- 
call that applying the acid in a closed space was very old) Levy is hard- 
ly in a position to complain that the old inclosure is being used for the 
old purpose, and not for the purpose described in his specification. 
Westinghouse v. Boyden Co., 170 U. S. 558-560, 18 Sup. Ct. 707, 
42 L. Ed. 1136; Krupp v. Mid vale Co. (C. C. A. 3d) 191 Fed. 610, 
112 C. C. A. 194. 

It is perhaps not unlikely that Levy may have overestimated what 
he calls "the dynamic force of the impact (of) each atomized particle." 
These particles must be almost, or quite, microscopic, and we incline 
to believe that they are carried along and enveloped rather than pro- 
jected. In the striking phrase of Prof. Chandler, the defendant's 
expert: 

**They acquire no velocity of their own. They are not like little bullets 
shot out of a gun, which plough their way through the air. They are like 
passengers in a railroad train, or in a ship." 

It would seem to follow that when the plate is reached, the envelop- 
ing air continually moving and being deflected interferes with such 
mechanical force as might otherwise be exerted by these minute par- 
ticles. But the fact appears probable that in any event such particles 
would exert very little force during the short time required for the 
process. A body must have momentum, both weight and velocity, 
before its impact can have much eflFect. The blow of such particles 
can apparently be little more efficient mechanically than the blow of 
a feather. Indeed, if the impact were really forcible, the resist would 
be much more likely to give way than the metal. And Levy may also 
have gone somewhat astray about the cooling eflfect produced by the 
expansion of his compressed air. We merely note these matters in 
passing, for upon both the subjects just referred to we are not helped 
by the evidence as to facts, and the opinion evidence is not fi'lly in 
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harmony. But in any case, these were the patentee's theories, and his 
process was devised in reliance upon their soundness. He could not 
have obtained his patent without using the closed space to expand 
his compressed air for the objects stated, and upon familiar principles 
he cannot now treat this element as of slight or no importance on the 
subject of infringement. 

[2] On that subject little more need be said. The defendant's ap- 
paratus is constructed under the Holmstrom patent, No. 721,445, is- 
sued in February 1903. This machine also produces excellent results, 
but it does not use compressed air at all, or any other propelling or 
carrying vapor ; and, while it divides the acid into a spray, the liquid, 
is not "atomized" in the definite sense borne by that word in the plain- 
tiff's patent And of course there is no cooling of the plate by ex- 
panding air. We agree with Prof. Chandler that in ordinary use 
''atomized" has a special and well-known meaning, and expresses "the 
form that liquids assume when they are projected by a blast of air 
or gas or steam." What happens appears to be this : The air, gas, or 
steam, breaks up the liquid into very small particles, and carries them 
along to their destination. A well-known example is the throat-spray- 
ing device to be found in the shop of any druggist. And that Levy had 
these facts in mind is clearly shown by the means he adopts to secure 
his sptay, namely — 

"by blast of air through the central tubes of the nozzles, so situated with re- 
gard to the surrounding tubes, the lower ends of which are immersed in the 
mordant, that the blast of compressed air operates to draw the mordant up 
out of the mordant tank and produce a blast of minute particles supported 
and carried along by the air-blast" 

The defendant's machine does not "atomize" the mordant at all, and 
does not use air or gas or steam to project the acid against the plate. 
It throws, or dashes, or splashes, the mordant against the plate by 
employing a rapidly turning winged shaft or spreader, this being made 
of stoneware, extending across the chamber, and revolved from the 
outside. At rest the edge of the wing dips slightly below the surface 
of the acid and the plate faces the shaft in a slightly inclined and al- 
most vertical position. In motion the spreader acts as a scoop to pick 
up and hold a certain quantity of the acid, throwing it by centrifugal 
force across the chamber and splashing it over the whole of the op- 
posite side. When the acid leaves the spreader, its form is a thin sheet 
as wide as the spreader itself, probably 2 feet or thereabouts. As this 
sheet is thrown off into the chamber, it breaks up into streams and 
drops varying in size and shape that are dashed against the surface of 
the plate. The acid is not "atomized," but is rained, and this rain 
leaves the edge of the spreader at different angles, and is projected 
against and over the surface of the plate as well as the rest ofi the 
side or wall, flowing back into the tank after subjecting the plate to a 
fairly uniform treatment This is not the same operation as the pro- 
cess of the patent, for the defendant's spray is not the minute, uniform 
spray of the patent, and it does not carry with it expanding compressed 
air for the purpose of keeping the plate cool. 
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With regard to the infringement of apparatus claim 20, we also 
agree with Prof. Chandler, whose testimony is as follows : 

"The etching-box or chamber, B (of the patent), is another separate vessel 
open on one side permanently, and with a cover on the other side, which is 
presumably movable. This box,x B, is inverted so that the open side of it 
goes down into the tank which contains the mordant, its edges resting on the 
bottom of the tank. Also, resting on the bottom of the tank but within the 
sides of the box, B, is the air-chamber. This air-chamber is not an empty 
space, as would appear from the diagrams. On the contrary, whenever the ap- 
paratus is in use, this air-chamber is filled with compressed air. It is a 
reservoir for compressed air, and, more than that, it is a distributor for 
compressed air to the 36 nozzles shown in the diagram, which constitute the 
* means for projecting the mordant against the plate. The air-chamber, there- 
fore, of the patent is not merely an emjity space in the comer of a box or 
a room, in which an operation proceeds, nor is it the whole space in the box or 
Uie whole space in the room in which an operation takes place. The air- 
chamber of the patent and of daim 20 is a special device of comparatively 
small dimensions immersed beneath the surface of the mordant, covered by 
the mordant, where it sustains as well as feeds the nozzles. There is no such 
device in the apparatus of defendant. It has no use for such a device; it 
has no compressed air to put into it, nor has it any use for compressed air. It 
appears, therefore, that the defendant's apparatus is not the apparatus of 
claim 20, because it has no tank and it has no air chamber such as the claim 
calls for." 

As the defendant does not infringe the claims in suit, the decree 
is affirmed. 



LION TRACTOR CO. v. BULL TRACTOR CO. 

(Circuit Court of Appeals, Eighth Circuit February 12, 1916.) 

No. 4481. 

1. Bquitt ^=:»94 — ^Pasties — ^Bxtlb or Federal Cox;bts — ^"Indispensable Pas- 

ty." 

It is the established rule in the federal courts that a suit in equity 
may proceed without the presence of all proper, or even necessary, par- 
ties, and that only "indispensable parties'' must be Joined, who have such 
an interest in the subject-matter of the controversy tliat a final decree 
cannot be rendered in the suit without injuriously affecting their interests, 
or without leaving the controversy in such a situation that its final de- 
termination may be inconsistent with equity and good conscience. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §§ 246, 252; Dec. 
Dig. <&=5>d4. 

For other definitions, see Words and Phrases, First and Second Series, 
Indispensable Party.] 

2. Equity ^=:»d4 — ^Pabties— Necessabt and Indispensablb Pabties. 

Persons who have disposed of all their interest in the subject-matter 
of a suit in equity, and who cannot be affected by the decree, are neither 
indispensable nor necessary parties. 

[Ed. Note—For other cases, see Equity, Cent Dig. §§ 246, 252; Dec. 
Dig. <&=»94.] 

3. Patents $=»195 — ^Assignments — Oontbact to Assign — ^Patents fob lie- 

pbovements. 

A patentee, who has sold and assigned his patent for a valuable consid- 
eration, a part of which is his employment by the purchaser for the 

^=:»For other cases see same topic A KEY-NUMBER in all Key-Numbered Digests & Indexes 
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purpose of making improvements on the Invention, may bind himself to- 
assign any patents for such improvements to his employer. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 272-274; Dec 
Dig. <8=s»195.] 

4. Injunction ^=9l^ — Pbbliicinabt Injunction — Dxbobetion of Ooubt. 

The granting or dissolution of an interlocatory injunction rests in 
the sound Judicial discretion of the court of original jurisdiction, and its 
action may not be reversed by an appellate court without clear proof 
that it abused its discretion. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. i 347; Dec. Dig. 
<©=>161.1 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Wilbur F. Booth, Judge. 

Suit in equity by the Bull Tractor Company against the Lion Trac- 
tor Company. From an order granting a preliminary injunction, de- 
fendant appeals. Affirmed. 

This is an appeal from an order of the District Court for the District of 
Minnesota, granting a preliminary injunction enjoining the appellant from 
manufacturing, usdng, or selling the gasoline engine or tractor known as the 
''Lion tractor," embodying the construction and combinations set forth and 
claimed in the application for letters patent of the United States No. 865,463, 
ffled by D. M. Hartsough, on October 7, 1914, or any traction engine or tractors 
embodying any of the constructions, or any of the distinguishing features of 
the so-caUed "Lion tractor," designed and invented by D. M. Hartsough, 
whUe in the employ of the plaintiff, from January 12, 1914, to November 13^ 
1914. The material allegations in the complaint, so far as they are necessary 
for a full understanding of the issues involved on this appeal, are: 

That P. J. Lyons, the president of the plaintiff corporation, the Bull 
Tractor Company, had before the organization of that corporation been presi- 
dent of the Gas Traction Company, which was engaged in the manufacture 
and sale of a gasoline engine, known as the "Big 4,'' and has for a number of 
years been, actively and constantly, engaged in the manufacture and sale of 
gasoline traction engines, and thereby became ];>ersonally well known in 
connection with the manufacture and sale of the latest and best types of 
such engines, so that the use of his name In connection with the manufacture 
and sale by plaintiff of such engines has become a valuable asset to the plain- 
tiff. 

That one D. M. Hartsough was the Inventor of the gasoline tractor known as 
the **Big 4," and was one of the promoters of the company which first manu- 
factured it. He was also the inventor of another traction engine, the one 
known as the "Bull tractor," also manufactured by the plaintiff. That on 
August 20, 1913, P. J. Lyons and one P. H. Knoll were copartners under the 
style of Lyon&-Knoll Investment Company, and on that day they entered 
into a contract with Hartsough, whereby he agreed to convey to them the 
exclusive right to manufacture and sell in the United States the traction 
engine described as the "Little National tractor," and this contract was on 
January 6, 1914, assigned for a valuable consideration by Lyons and Knoll, 
together with all rights conveyed to them by Hartsough, to the plaintiff, 
a corporation formed for the purpose of engaging in the manufacture and 
sale of these tractors. 

That many changes and improvements were made In the traction engine re- 
ferred to in the contract with Hartsough, which was put upon the market on 
January 6, 1914, under the trade-mark of "Bull tractor," and this tractor was 
extenslTely advertised. That the uniform retail price for which this tractor is 
sold is $395, which was much less than tractors of that Idnd had theretofore 
been sold. The contract provided that, if the complainant complies with cer- 
tain conditions, mentioned in the contract, for six months, then the contract 
sball remain in force as long as the parties comply with the terms of the 

^s^VoT other cases see ssme topic it KET-NUHBBR in all Key-Numbered Digests & Indexes 
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contract, and Hartsough bound himself that "he will not, during the life of 
the agreement, connect himself directly or Indirectly with the manufacture or 
sale of any similar competing machine, or which Is an Infringement on that 
machine." 

That P. J. Lyons, one of the parties to the original contract, is president of 
the plaintiff company, and has been since it was incorporated, and before 
that time had been president of the Gas Ti*actlon Company, which had manu- 
factured the gasoline traction engine known as the "Big 4." That said Lyons 
had, by reason of his connection with these companies, become well and 
favorably known, personally and by reputation, throughout the United States, 
to those contemplating the purchase of gasoline traction engines, to a greater 
extent than any other person engaged In the manufacture and sale of such 
engines, and that this reputation Is a valuable asset belonging to the plaintiff 
now, so much so that the use of the name "Lion tractor," or any name of the 
same or a similar sound, would lead many purchasers to believe that it is 
manufactured by the comptiny with which he was connected. That, before the 
plaintiff company was organized, Lyons and Hartsough had terminated their 
connection with the Gas Traction Company. That certain individuals, men- 
tioned In the complaint, organized a company called the "Hartsough Tractor 
Company," which name was afterwards changed to "Lion Tractor Company," 
wh.ich was done for the purpose of misleading the public into the belief that 
the tractors which they were selling were those made by the plaintiff and 
Mr. Lyons. 

That on January 12, 1914, Hartsough entered into a written contract with 
the plaintiff, by which he became associated with it in the capacity of mechani- 
cal adviser, his work to consist in giving assistance in the construction of 
plaintiff's tractor and to improve, simplify, cheapen, and accurate said tractor, 
and that he would commence the erection of an improved Bull tractor, to be 
built outside of plaintiff's factory, the expense of the experiments and build- 
ing of such tractor to be paid by the plaintiff. It was further provided, that 
this contract was In no wise to alter, change, or amend the prior contract 
with Lyons & Knoll, or the plaintiff. Royalties were to be paid on both de- 
signs at the same rate as agreed upon in the first contract of August 20, 1913. 
There was also a provision in that last contract that the plaintiff could cancel 
the same if it desired to do so, the cancellation to take effect 30 days after 
notice thereof. On October 13, 1914, the plaintiff gave notice of cancellation 
of the second contract to Hartsough, and paid him in full for his services and 
expenditures up to November 13, 1914, the expiration of the 30 days. 

That, soon after the second contract had been made with Hartsough, Hart- 
sough informed plaintiff that he had begun work of completing an improved 
tractor, and presented his bills, which amounted to $2,434.36, to the plaintiff, 
all of which was paid by the plaintiff, who also paid him his salary for the 
entire time. That thereafter Hartsough exhibited to the plaintiff an Incom- 
plete two- wheel gasoline traction engine, upon which he was then working un- 
der the contract of January 12, 1914, stating that he would have the said en- 
gine completed, to be tested in a short time. That in September, 1914, Hart- 
sough informed the plaintiff that he was building for it under the contract of 
January 12, 1914, a gasoline traction engine, that could be manufactured at an 
expense of $30 to $35 less than the Bull tractor, and was more effective. 
That about a week later he showed them that engine, and it is the same iden- 
tical engine now de^gnated by the defendant as the "Lion tractor," and on 
November 12, 1914, Hartsough made a test of this new engine in the pres- 
ence of the officers of the plaintiff. 

That by reason of the last contract, and the fact that all the expenses 
thereof, as well as the salary of Hartsough, were paid by the plaintiff, It is 
the owner thereof; but the defendant claims it as its property, designating 
It as the "Lion tractor," and that on October 25, 1914, the defendant adver- 
tised this tractor in a number of newspapers. In that advertisement it was 
stated that the defendant, then doing business as the "Hartsough Tractor 
Company," had been formed to manufacture and sell the tractor or engine In- 
vented by Hartsough, known as the "lion tractor," and continued to adver- 
tise the same in a large number of newspapers. It also offered to sell this 
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"Lion tractor" for $50 less than the price at which the plaintiff sells its 
"Bull tractor." 

That this was the first notice the plaintiff had that Hartsough had violat- 
ed his agreement with it, and thereupon they immediately notified Hartsough, 
as well as all the parties composing the Hartsough Company, that the Bull 
Tractor Company had the exclusive right to manufacture and sell this ma- 
chine in the United States, and called upon Mr. Hartsough to carry out the 
terms of his contract with them, and that, unless the defendant immediately 
abandoned the attempt to put this machine on the market, an action would 
be instituted to enjoin them. 

That on October 7, 1914, Hartsough applied for letters patent upon the 
gasoline traction engine called the **Llon tractor." That before that time 
Hartsough had, without the knowledge or consent of the plaintiff, and in vio- 
lation of his covenants contained in his contract with plaintiff, entered into 
negotiation with the said parties, compriidng the defendant corporation, for 
the sale, assignment, and transfer to them of a half interest in the so-called 
"Hon tractor," for the use and benefit of the defendant 

In the contract made by Hartsough with these parties it was expressly pro- 
Tlded: "The parties hereto, previous to the signing of this contract, have ex- 
amined the application for letters patent, also the applications for letters pat- 
ent on former tractors designed by Hartsough, and examined the contracts 
conveying the said rights to Lyons-Knoll Investment Company and the Bull 
Tractor Company, and agree that all expenses necessary to defend our joint 
rights in and to the above tractor, patents, and Improvements, its manufacture 
and sale, shall be borne at the sole charge and expense of said corporation as 
above organized." This contract was made with one W. B. Ewing, who was 
to hold it for the use and benefit of the defendant corporation, to be formed, 
and which was formed, later. 

That Hartsough and the defendant had a disagreement, which resulted in 
Hartsough instituting an action in one of the state courts of the state of 
Minnesota, for the purpose of canceling his contract with Bwlng and the de- 
fendant. 

That the purpose of the defendant in adopting the name of "Lion tractor" 
was with the intention of causing confusion between the business of plaintiff 
and its business, and it has caused such confusion, to the great detriment of 
the plaintiff. That the defendant has no right to the said so-called ''Lion 
tractor," or to any invention embodying, or to any application for a patent, 
or to any patent that has and may hereafter be issued thereon, or therefor, or 
to manufacture and sell, or offer for sale, the so-called "Lion tractor" ; its 
rights being based entirely upon its contract with Hartsough, as hereinbefore 
set out 

That the complainant has suffered great damage by reason of these acts. 
That .on December 10, 1914, plaintiff and Hartsough entered into an agree- 
ment whereby they settled their former differences, wherein Hartsough ac- 
knowledged that the improvements and devices which resulted in these later 
tractors were conceived and invented by him while the contract of January 
12, 1914, between him and the plaintiff was In full force. He thereupon again 
conveyed all of his right title, and interest in all of these improvements and 
hiventions to the plaintiff. 

It Is further charged that, notwithstanding the notices to the defendant it 
continues to manufacture and offer for sale the so-called "Lion tractor," that 
it has little or no property with which to respond in damages for the loss the 
plaintiff will inevitably sustain by its acts^ and therefore prays for an In- 
junction. 

The answer denies most of the allegations of the complaint although It 
admits some. It denies that it had notice of the plaintiff's contract with Hart- 
Bongh, but alleges that Ewing purchased Hartsough's rights in good faith and 
for a valuable consideration. It admits that Hartsough claims the right to 
r^udlate this contract, and has Instituted proceedings, as alleged by the 
complaint, and that these proceedings are still pending and undetermined. 

It also alleges that after it had acquired the rights of Ewing, under his 
contract with Hartsough, it proceeded at its own expense to plan and design 
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the tractor advertised, manufactured, and sold by it, and that the tractor 
they manufacture is planned, designed, made, and prepared for it, by its own 
agents and jemploy^s, and at its own expense ; that it has adopted the name 
of ''Lion tractor,'' as it had a right to do, and that said name is exclusively 
Identified with the tractor of defendant's exclusive design, and that the pur- 
chasers have become and are thoroughly familiarized therewith, and know that 
this tractor is its machine, and in no wise connected with those manufactured 
by the plaintiff company; that ttie machine as designed and planned by 
Hartsough, and the right therein acquired from Hartsough, was never in 
fact completed or perfected by Hartsough or by this defendant, and that the 
"Lion tractor" manufactured by it is different entirely from the machine of 
the plaintiff and that designed by Hartsough ; that no other person or associa- 
tion has any right to the trade-mark of the "Lion tractor,*' except the defend- 
ant, the same having been registered by it according to the laws of the 
United States. 

The motion for an interlocutory injunction was heard on affidavits, and the 
interlocutory injunction granted as prayed. From the order granting the in- 
terlocutory injimction the defendant prosecutes this appeal. 

Charles B. Elliott, of Minneapolis, Minn. (M. H. Boutelle, Arthur 
M. Higgins, and F. A. Whiteley, all of Minneapolis, Minn., on the 
brief), for appellant. 

A. C. Paul, of Minneapolis, Minn. (Richard Paul and Frank C. 
Brooks, both of Minneapolis, Minn., on the brief), for appellee. 

Before SANBORN and GARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above).. Coun- 
sel for appellant insist that the bill ought to have been dismissed for 
the failure to make W. B. Ewing and D. M. Hartsough parties to this 
action. 

[ 1 ] It is a well-established rule in the courts of the United States 
that a suit in equity may proceed without the presence of all proper, 
or even necessary, parties ; only indispensable parties must be joined. 
"An indispensable party is one who has such an interest in the subject- 
matter of the controversy tliat a final decree cannot be rendered in 
the suit, without injuriously affecting the absent party, or without 
leaving the controversy in such a situation that its final determination 
may be inconsistent with equity and good conscience." Cella v. Brown 
(C. C.) 136 Fed. 439, affirmed 144 Fed. 742, 75 C. C. A. 608; Rogers 
v. Penobscot Mining Co., 154 Fed. 606, 616, 83 C. C. A. 380, 390; 
O'Neill V. Wolcott Mining Co., 174 Fed. 527, 536, 98 C. C. A. 309, 
318, 27 L. R. A. (N. S.) 200; Silver King, etc.. Mines Co. v. Silver 
Kins: C. M. Co., 204 Fed. 166, 122 C. C. A. 402. 

[2] It appears from the complaint, and it is also alleged in the an- 
swer and the affidavits presented by the defendant at the hearing, that 
Mr. Ewing had parted with all his right, title, and interest under Mr. 
Hartsough's contract to the defendant, and has no further interest in 
the result of this litigation, except such as he may have as a stockholder 
of the defendant corporation. Mr. Hartsough has also parted with his 
interest to the plaintiff. We see no necessity for making them parties, 
nor can we conceive of any right, title, or interest of these parties 
that can be affected by a decree in this cause. They are neither in- 
dispensable nor necessary parties. 
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[3] It is next claimed that, conceding that Hartsough bound himself 
to assign to the plaintiff all his later inventions improving the original 
invention, which he had assigned to the plaintiff, it would be unen- 
forceable, as there was nothing then in existence to convey, and it 
would be in the nature of a mortgage on his future skill and ingenuity. 
But, as was held by Mr. Justice Bradley in Aspinwall Mfg. Co. v. 
Gill (C. C.) 32 Fed. 697, such a contention is not tenable ; that a pat- 
entee has the right, when he sells or assigns his patent for a valuable 
consideration, to bind himself to assign to his vendee any patents that 
he may obtain for improvements of the patented article, which he sold. 
See also Reece Folding Machine Co. v. Fenwick, 140 Fed. 287, 72 C. 
C. A. 39, 2 L. R. A. (N. S.) 1094. And this is certainly the law, when 
a part of the consideration for the assignment is his employment for 
that purpose by the vendee, and the improvements are invented while 
thus employed. 

It is also claimed that the evidence did not justify the granting of 
the interlocutory injunction. The contract between Mr. Ewing and 
Mr. Hartsough, under which the defendant now claims, shows that 
Ewing had "examined the contracts conveying said rights to the Lyons- 
Knoll Investment Company and the Bull Tractor Company, and agreed 
that all expenses necessary to defend our joint rights in and to the 
above tractor, patents, and improvements, its manufacture and sale, 
shall be borne at the sole charge and expense of said corporation as 
above organized," meaning the corporation to be organized by Ewing. 
The defendant is therefore chargeable with notice of the contents of 
the contract between Hartsough and Lyons-Knoll, the plaintiff's gran- 
tors. 

[4] As to the other matters put in issue by the answer the evidence 
is conflicting. When this is the case "the granting, or dissolution of 
an interlocutory injunction rests in the sound judicial discretion of 
the court of original jurisdiction, and, when that court has not de- 
parted from the rules and principles of equity established for its 
guidance, its orders in this regard may not be reversed by the appel- 
late court without clear proof that it abused its discretion. * * * 
It is to the discretion of the trial court, not to that of the appellate 
court, that the law has intrusted the power to grant or dissolve such 
an injunction." American Grain Separator Co. v. Twin City Separator 
Co., 202 Fed. 206, 120 C. C. A. 644; Magruder v. Belle Fourche Valley 
Water Users Association, 219 Fed. 72, 135 C. C. A. 644; Kansas City 
V. Sanitary Street Flushing Machine Co., 224 Fed. 964, 140 C. C. A. 
456. A careful reading of the testimony fails to show any departure 
from this well-established rule, and clearly no such abuse of discre- 
tion as would justify this court to set aside its findings upon this ap- 
peal. ■ 

It is also assigned as error that the order for the temporary injunc- 
tion does not state specifically, and does not describe in a reasonable 
detail, what the defendant is enjoined from doing. The order enjoins 
the defendant from "manufacturing, using, selling, or offering for 
sale any gasoline traction engines or tractors embodying the construc- 
tion and combinations set forth and claimed in the application for let- 
231 F.— 11 
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ters patent of the United States No. 865,463, filed by D. M. Hart- 
sough on the 7th day of October, 1914." And this, it is claimed, is 
not a compliance with section 19 of the Clayton Act of October 15, 
1914 (38 Stat. 730, 738, c. 323). 

Whether the order complies strictly with the requirements of that 
act we deem it unnecessary to determine, as this objection was not 
made in the court below, but was raised for the first time in this court. 
Had the attention of the trial judge been called to that fact, we have 
no doubt that he would have considered it, and, if necessary, followed 
the statute literally. Besides, this is an interlocutory injunction, and, 
when the case is returned to the court below, that court can amend its 
order, if deemed necessary. 

The decree granting the interlocutory injunction is affirmed. 



TERRY STEAM TURBINE CO. v. B. F. STURTEVANT CO. 

B. F. STURTEVANT CO. v. TERRY STEAM TURBINE CO. 

(Circuit Court of Appeals, First Circuit February 15, 1916.) 

Nos. 1130, 1131. 

Patents «=»328— VAUDtrr and Infbingementv-Steaic Turbines. 

The Terry patent, No. 741,385, for a steam turbine of the single impulse 
helical flow type, was not anticipated, discloses Invention, and Is valid. 
Claims 1 and 5 aliso held Infringed, and claim 3 not Infringed. 

Appeals from the District Court of the United States for the District 
of Massachusetts ; Geo. H. Bingham, Judge. 

Suit in equity by the Terry Steam Turbine Company against the 
B. F Sturtevant Company. From the decree, both parties appeal. Af- 
firmed. 

For opinion below, see 222 Fed. 297. 

William K. Richardson, of Boston, Mass. (Henry B. Brownell and 
John P. Bartlett, both of New York City, on the brief), for complain- 
ant. 

Benjamin Phillips, of Boston, Mass. (George E. Stebbins, of Boston, 
Mass., on the brief), for defendant. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This case involves, in one way or an- 
other, the entire art of what is called steam turbine engines, though 
for present practical purposes, it relates not to all classes of tur- 
bine engines, but only to an engine in which a revolving motion is pro- 
duced ^ a steam jet playing upon the vanes set on an axle, and thus 
converting the direct effect of the steam into a revolving motion. 

What are called turbine engines are now classified into two distinct 
larger classes, each producing mechanical effects like the water tur- 
bine — one produced by the power of expansive steam restrained, with 
which we have no further relations. The other is produced by the 

^59For ottier cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 

Digitized by V:»00QIC 



TBBBT STEAM TURBINE CO. V. B. F. 8TUBTEVANT CO. 163 

high velocity oi a steam jet playing upon movable vanes revolving on 
an axle. This is the class with which we have to do, first commercially 
known as the Curtis turbine, in 1896 or about thefi. Until one learns 
of the velocity of the steam jet, it is not conceivable that such a re- 
volving engine would be efficient. The art in this respect is very fully 
explained in the opinion of Judge Buffington in International Curtis 
Marine Turbine Co. v. William Cramp & Sons Co., 202 Fed. 932, 121 
C. C. A. 290, and in his later one, passed down on February 10, 1914, 
and reported in 211 Fed. 124, 127 C. C. A. 522. These contain a very 
complete discussion, but fail to cover the Terry patents. They begin 
with the state of the art in 1896, and show developments resulting from 
the ingenuity of Curtis' and De Laval's invention, or discovery, as 
explained in 211 Fed. 132, 127 C. C. A. 522. These inventors pro- 
duced jet impulses, showing a velocity previously inconceivable to the 
laity. De Laval's invention, it appears, was in making the outlet of 
the steam jet flaring, and thus producing the same analogous result as 
is produced by allowing the outlet of other fluids under pressure to 
flare, increasing the velocity of the jet. Efforts seem to have been 
to find some practical and efficient way of reducing the velocity. Va- 
rious devices were suggested for this, especially by Curtis, whose ef- 
forts were to a certain extent successful, but cumbersome. Judge 
Buffington's opinion rested with Parsons', Curtis' and De Laval's meth- 
ods; and there the art rested until Terry's devices in 1902, when 
his first application was filed, supplemented with that ofi his patent 
of 1905. Terry interposed what is described ordinarily as the helical 
method, which succeeded in producing a practical and merchantable 
machine, no doubt extensively adopted. 

The substance of the present invention rests, according to Terry's 
brief, at page 27, with the addition of the helical method and its use 
in a single wheel. They cover invention, and were successful; and 
the allegations of infringement have been satisfactorily disposed of 
by the District Court. 

Other incidental topics have been developed in the process of litiga- 
tion, but they were purely incidental, and have been satisfactorily 
disposed of by the learned judge who sat in the District Court, and need 
no further comments from us. Indeed, any comments we might make 
in reference thereto would be so incidental and technical that it would 
be better for us to allow the case in reference thereto to stand on the 
opinion of the District Court. 

The decree of the District Court is affirmed, and each appellee re- 
covers costs ofi appeal. 

ALDRICH, District Judge (concurring). I concur in the conclu- 
sions of the learned judge, as set forth in the foregoing opinion, and 
while I shall not attempt a critical analysis of all the patents which re- 
late to the steam turbine art in its developing and advancing stages, 
I desire to state briefly some of the reasons which lead me to con- 
cur in the conclusions reached by Judge PUTNAM. 

It is sufficiently pointed out both by Judge Buffington (International 
Co. v. Cramp Co., 211 Fed. 124, 127 C. C. A. 522), and by Judge Bing- 
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ham in his opinion below, that while the idea is very old that steam 
could be used as a propulsive rotary force operating upon wheels, it is 
also sufficiently demonstrated by testimony of experts and judicial 
opinions, as well as by the arguments of counsel in this case, tliat those 
investigating and dealing with the steam turbine art were for a long 
time searching for a solution of the problem as to how its tremendous 
force and velocity could be efficiently controlled in practical use upon 
a wheel. 

There are two Terry patents in the record, one dated October 13, 
1903, and the other July 4, 1905, but neither the question of the va- 
lidity nor any question of the infringement of the second patent was 
considered below, and the bill was dismissed as to that patent without 
prejudice, and there was no appeal, and so there is no question about 
that patent here. 

Judge Buffington's opinion in the case, to which reference has been 
made, contains a very comprehensive and an exceedingly illuminating 
presentation of the whole field of steam turbine art down to and in- 
cluding the Curtis device of 1896. His analyses and his theories are 
strongly approved by Judge PUTNAM, and apparently by Judge 
Bingham in his opinion below. It is quite true, as stated by Judge 
PUTNAM, that after his explanation of the steam turbine art, Judge 
Buffington was chiefly concerned with the De Laval, the Parsons, and 
the Curtis devices, with the result, after giving Parsons due credit 
as a pioneer in his particular field, that his device was dismissed as 
not having any substantial bearing upon the questions involved in the 
Curtis device, and this was because the Parsons device was deemed to 
concern reaction pressure only, and therefore of a different type from 
those of De Laval and Curtis, which involved the steam impulse tur- 
bine type. The Parsons device, therefore, being of a substantially 
different kind fxom the one now in question, may be dismissed from 
consideration here. 

Now, as to the steam impulse pressure type of turbines, in which 
field, unquestionably, the De Laval, the Curtis, and the Terry devices 
are. 

It is probably quite true, as said by Judge PUTNAM, that De 
LavaFs sole invention was in making the steam outlet flaring through 
adopting an expanding nozzle. It is certain, at least, that that was 
the substantial feature of his original discovery. 

If I correctly appreciate the opinion of Judge Bingham, it is con- 
structed upon the theory, speaking very generally, that De Laval made 
a discovery which amounted to invention ; that Curtis improved upon 
De Laval, and that Terry improved upon botli through further ad- 
vancing the art. Judge Buffington speaks of the De Laval discovery 
as a simple one, attended with results of a phenomenal character. 
Judge Bingham, apparently adopting such appreciation as sound and 
as having reference to something which advanced the art, deals with 
De Laval's original patentable discovery as one which greatly increased 
velocity, and so much so as to become practically excessive unless re- 
strained or controlled, and with De Laval's subsequent means for re- 
ducing speed as accomplishing that result at the expense of a loss 
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of power, and as involving certain other impracticabilities. He deals 
with the Curtis device as an improvement reducing speed, and con- 
serving energy through the agencies of various wheels through which 
the energy was to pass, and with the Terry scheme as one for im- 
provements in the direction of simplicity and economy in construction, 
and of efficiency in use, and as one which accomplished such results 
through the instrumentality of described mechanism, or apparatus, 
arranged within or upcm a single wheel. 

To sustain the Terry device it is not necessary to find that Terry 
was the first to employ the principle of helical flow in the steam turbine 
art. That principle was doubtless employed before Terry, but not in 
the same way, with the same apparatus, and with the same effect. 
Manifestly, Judge Bingham's opinion does not proceed at all upon 
the idea that Terry was first in the employment of that principle, but 
plainly upon the theory that he was the first to describe means for 
employing that principle in a single wheel with the result of economy 
and efficiency not before obtained, and with the result of practical 
success. 

Assuming, as all apparently do, that De Laval made a prime, though 
simple discovery, if, in the field of mystery, as to steam energy and 
its practical control, and proper conservation, Terry succeeded in dis- 
covering and describing practical means to be embodied in a single- 
wheel mechanism — means adequate for conserving and using the high- 
ly forceful but wasted steam energy of De Laval — means which would 
make it practical to discard the expensive and cumbersome compound- 
ing of Curtis, whereby he provided for the use of several wheels for 
the purposes of proper control and conservation, it must follow, with- 
out much insistence, that Terry did something of practical utility, and 
something which advanced the art. 

In fact, that is just what Terry did do. He reduced speed without 
any substantial loss of power ; he did it in an economical way, because 
he provided means for doing it through the instrumentality of one 
wheel, rather than through the instrumentality of several wheels or 
several chambers. His device is ofi the single impulse, helical flow 
turbine type. He says in his specification that he has invented certain 
new and useful improvements in steam turbines, and he describes his 
improvements as something leading to simplicity, economy and effi- 
ciency in use. 

It is observed by Judge Bingham (222 Fed. 297, 307), that "tlie 
object in an impulse steam turbine, as in any other steam engine, is 
the transformation of the steam into mechanical power without loss 
of energy." That is a proposition which probably no one would ques- 
tion. It is followed by the further observation that this was accom- 
plished by Terry in a field where prior inventors, in endeavoring to 
accomplish the same purpose, had failed, and support is found for 
this reasoning in the position which the Terry turbine immediately 
took in the commercial world. 

Terry's means for doing the things, which he claimed, were fully 
and carefully considered in the decision below, and any attempt to 
enlarge upon Judge Bingham's analysis of the particular elements oi 
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the Terry device would seem unnecessary. Terry's improvements con- 
sist in his novel arrangement of buckets and reversing chambers mouth 
to mouth in one wheel, his novel location of the steam-admitting noz- 
zle relatively to them, and the novel method he provided for escape 
of the "dead" steam. 

In stating the view that these features were the more substantial 
ones, it is not intended to convey the idea that they were the only ele- 
ments which contributed to the results accomplished by Terry. 

The Lilienthal and the Wolke devices were differentiated from the 
Terry device through a course of reasoning in the court below which 
is apparently sound. 

The foregoing suggest some of the reasons for my concurring in 
Judge PUTNAM'S conclusion upon the question of invention. 

The court below found infringement of claims 1 and 5 of Terry's 
1903 patent, and noninfringement of claim 3. These results were 
reached upon lines of reasoning which seem to be acceptable to Judge 
PUTNAM, and seeing no reason for doubting their soundness, I con- 
cur in Judge PUTNAM'S conclusions in respect to infringement. 



LOUISVILLE TRUST CO. v. VAN KANNEL REVOLVING DOOR CO. 

(Circuit Court of Appeals, Sixth Circuit. March 7, 1916.) 

No. 2708. 

1. Patents €=»328 — Validity and Infringement — Revolving Doob. 

The Van Kannel patent, No. C56,0C2, for a revolving door, the essen- 
tial feature of which is a device which causes the wings to automatically 
collapse when subjected to abnormal pressure, was not anticipated, and 
discloses patentable invention. Claims 2 and 8 also held infringed, and 
claim 7 not infringed. 

2. Patents <@=»328 — Validity and Infringement — Revolving Doob. 

The Van Kannel patent, No. 836,843, for a revolving door, claims 1 
and 2 held void for lack of invention over the prior patent to the same 
patentee, No. 656,062, and claim 13, if valid, held not infringed. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suit in equity by the Van Kannel Revolving Door Company against 
the Louisville Trust Company. Decree for complainant, and defend- 
ant appeals. Reversed in part. 

Helm & Helm, of Louisville, Ky., for appellant. 
Titian W. Johnson, of Washington, D. C. (Trabue, Doolan & Cox, 
of Louisville, Ky., of counsel), for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and KIL- 
LITS, District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of patents Nos. 
656,062 (1900) and 836,843 (1906) both granted to Van Kannel for 
improvements in revolving doors. 

^=99For other cases see same topic & KBT-NUM6ER in all Key>Numbered Digests & Indexes 
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The district court found both patents valid and infringed, and en- 
tered the usual decree for injunction. Defendant being admittedly a 
good-faith user, plaintiff waived recovery of damages and profits, and 
so no accounting was ordered. Defendant has appealed. 

[1] The specification of the 1900 patent states that it relates to 
"that class of revolving doors which have a series of radiating wings 
rotating in a casing." The stated object of the invention is to "so 
construct the wings and casings of such a door that they will yield 
to the rush of a panic-stricken crowd, the end members of the casing 
swinging outward and the wings of the door all being pushed to the 
front, so as to provide a wide and unobstructed passage on each side 
of the center of the door structure." To accomplish this purpose the 
wings of the door are held normally in radial position by a series of 
spring-bolts or lugs, carried respectively by the arms of a "spider" 
attached to the revolving ceiling, each lug engaging the upper end of 
one of the wings. The wings are of two parts (separated by a longi- 
tudinal connection), tlie inner part being hinged to a central standard, 
the outer part being both-way-hinged to the inner part. The con- 
struction is such that the application of abnormal pressure to the 
wings causes them to bend or buckle at the line of hinged connec- 
tion, their consequent shortening automatically releasing the lugs 
engaging the upper ends of the wings, causing them to collapse. The 
claims in suit are Nos. 2, 7 and 8, which we print in the margin.^ 
The prominent defenses are that the claims are invalid for want of 
invention in view of the prior art, and that defendant does not in- 
fringe. 

Revolving doors were not new at the time of Van Kannel's 1900 
patent. Indeed, Van Kannel himself had in 1888 been granted a 
patent (No. 387,571) upon a revolving door having a series of radiat- 
ing wings rotating in a casing, the wings fitting snugly therein so as 
to exclude at all times wind, rain, snow or dust. The door revolved 
in but one direction, and was in fact always closed. The 1888 pat- 
ent provided for so hinging one or more of the wings at or near the 
central post as to permit their being thrown back against the fixed 
wing, thus creating an opening for carrying through articles longer 
than the normal space between the radiating wings, and for the circu« 
lation of air ; but it contained no feature by which the wings could be 
automatically collapsed or released from radial position in case of 

1 •*2. The combination In a rerolving door, of a stmcture mounted so as to 
rotate about a central axis, a series of wings mounted so as to swing inde- 
pendently of their joint rotating movement, about said axis, and self-releasing 
locking devices, whereby said wings are normally retained in fixed radial re- 
lation to said central axis. 

•*7. The combination in a revolving door, of a structure mounted so as to 
rotate about a central axis, radiating wings each mounted so as to swing in- 
dependently of their joint rotation about the central axis, means for locking 
said wings to the rotating structure, and means whereby lateral pressure ex- 
erted upon the inner portion of either wing will automatically unlock the same. 

"a The combination in a revolving door, of a center post, with radiating 
wings normally locked to said center post but mounted so that they will be 
automatically unlocked therefrom, and swung forwardly to project side by 
Bide when pressure is exerted upon them in other than a normal direction." 
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great pressure from opposite directions, as might happen with an 
excited crowd. According to the 1888 patent, the entire door struc- 
ture was to be mounted on a base secured to the doorway by "hooks, 
catches or other fastenings," so as to be capable of being moved out 
of the way to permit free exit when "the audience or congregation is 
leaving the building" ; and as an added and specific protection against 
panic, the fastenings referred to were to be made so frail as to "be 
readily broken or torn from their places" in case of a sudden rush 
from the inside, thus causing the entire door-structure, including 
casing, to be thrown out. 

Ife, in 1897 (No. 596,029), disclosed a modification of Van Kanners 
idea to the extent of mounting the center post which carried the wings 
so that the entire revolving portion could be unshipped and removed 
from the doorway, in the event of a panic. These two inventions com- 
prise the prior art relating to the panic features of revolving door 
structures. Neither* involved the idea of automatically collapsible 
wings. Both were crude; neither of them was practicable or valua- 
ble. Van Kannel's invention of 1900 was both practicable and valuable, 
and made the inventor a pioneer as respects practicable panic features 
of revolving doors. He first disclosed the broad conception of mak- 
ing the wings automatically collapsible, without otherwise interfering 
with the door structure. 

The references outside the revolving door art have little bearing 
upon the question of invention in that particular art. Emergency 
doors (not revolving) belong to a non-analogous art, and the other 
references pertain to arts unrelated to revolving doors. Van Kan- 
nel's patent of 1900 discloses a valuable invention, which has been 
very favorably received by the public. We have no doubt that it in- 
volved patentable invention. The same conclusion as to claims 2 
and 8 (as well as other claims not here involved) was reached by the 
Circuit Court of Appeals for the Second Circuit. Van Kannel Re- 
volving Door Co. V. Revolving Door & Fixture Co., 219 Fed. 741, 
135 C. C. A. 439. 

The defense that this patent merely amounts to a double patenting 
of Van Kannel's invention of 1888 is sufficiently disposed of by what 
has already been said. We see no merit in the suggestion of double 
use. 

As to infringment : Defendant's structure differs from the structure 
of the Van Kannel patent, so far as here material, in that instead of 
having a series of lugs engaging the upper ends of the respective 
wings, it has two fixed wings, to each of which is hinged another wing, 
each connected to the fixed wing by a brace consisting of a rigid bar 
carrying a spring whose lip fits into a socket attached to the adjacent 
wing — the giving way of this fastening under abnormal pressure 
makes the wings collapse. 

In our opinion, defendant's structure infringes claims 2 and 8 of 
the 1900 patent, for we think that, in view of the breadth of Van Kan- 
nel's invention, the joined inner ends of the two fixed wings with their 
bolts connecting with the floor are the equivalent of the central axis 
of claim 2 and the center post of claim 8; and that infringement is 
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not avoided by the fact that defendant's construction is such that all 
four of the wings cannot be projected forwardly so as to extend 
parallel with each other in the same direction. It is enough that two 
of the wings have that capacity and function. Claim 7, however, pro- 
vides that the lateral pressure which automatically releases the lock- 
ing mechanism is to be exerted "upon the inner portion" of the wing. 
Strictly speaking, defendant's wings, being integral (not in hinged 
section), have no well-defined "inner portion" as distinguished from 
the outer portion. Taking into account the characteristic feature of 
plaintiff's wings, as sectionally hinged, shown by the language of the 
specification and certain of the other claims, we are disposed to think 
claim 7 should be construed as relating to a door of the sectionally- 
hinged type, which has distinctively an "inner portion" and an "outer 
portion." For this reason, if for no other, we do not feel justified in 
holding claim 7 infringed. 

[2] The 1906 patent in suit is in several respects an improvement 
upon the 1900 patent. So far, however, as concerns "panic" features, 
it differs from the former patent in dispensing with the spider and 
lugs engaging individually the tops of the wings, and uses merely a 
fixture attached to the adjacent sides of the wings, secured by fasten- 
ings so constructed as normally to hold the wings in radial position, 
but when subjected to abnormal pressure to release the wings, per- 
mitting them to collapse. Claims 1, 2 and 13 are involved. We print 
claims 1 and 13 in the margin.^ Claim 2 differs from claim 1 prin- 
cipally in substituting the words "and ties attached to the adjacent 
sides of the wings" for the words "and fixtures connecting the ad- 
jacent sides of the wings," found in the first claim. 

We are unable to agree with the contention that the broad claims 
1 and 2 cover a new structure or new mode of operation in a patenta- 
ble sense. On the other hand, we agree with the Court of Appeals 
for the Second Circuit (in the revolving door case already cited) that 
claims 1 and 2 involve merely a change of location of the holding de- 
vices, not rising to the dignity of invention. We think it clear that 
the substitution of a self-releasing locking device between the adjacent 
faces of the wings, for devices for the same purpose engaging the tops 
of the wings, involves merely the skill of the mechanic familiar with 
the revolving door art; and even if invention could be found (which 
we do not intimate) in placing the locking mechanism in the longi- 
tudinal center of the wings where the pressure comes, it is enough to 
say that the claims in suit cover no such feature. 

Claim 13, however, limits the releasing device to a "strap or cprd 
fastened upon one wing, of a fastening device upon the adjacent wing 

* "1. In a revolving door, a central spindle, a series of wings pivoted there- 
to, and fl5.tures connecting the adjacent sides of the wings, and provided with 
automatically-detachable fastenings adjusted to permit the automatic col- 
lapsing of the wings under abnormal pressure." 

**13. In a revolving door having collapsible wings, the combination, with a 
strap or cord fastened upon one wing, of a fastening device upon the adja- 
cent wing arranged and operated to grasp, the end of such strap detachably 
and to resist the normal pressure upon the wings, and adjusted to release the 
strap under abnormal pressure, whereby the wings are automatically collapsed 
under such pressure.*' 
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arranged and operated to grasp the end of such strap detachably," 
etc. It is the flexibility of this "strap or cord" which alone gives to 
the structure of the 1906 patent a feature so much dwelt upon in ar- 
gument, viz. : That the release of one tie enables the remaining wings 
of the door to collapse without releasing the individual ties between 
them ; in other words, the release of one tie practically effects a direct 
and immediate collapse of all the wings. This condition cannot result 
from the use of defendant's rigid bar. So whether or not we agree 
with the Circuit Court of Appeals for the Second Circuit, that claim 
13 discloses only a combination of elements which would be evident 
to an ordinary mechanic (as we have no doubt would certainly be the 
case unless the claim is limited to a flexible tie), the result is the same 
here ; for defendant does not have the flexible tie which distinguishes 
that claim, and so does not infringe it. 

The decree of the district court is accordingly affirmed as to claims 
2 and 8 of the 1900 patent, and reversed as to the 1906 patent, as well 
as to claim 7 of the 1900 patent ; and the record is remanded to the 
district court with directions to enter decree in accordance with the 
views expressed in this opinion. 

Appellant will recover one-half its costs of this court. 



TUBULAR RIVET & STUD CO. v. STANDARD FINDING CO., Inc. 

(Circuit Court of Appeals, First Circuit. February 29, 1916.) 

No. 1153. 

Patents ^=»328— Validity— Designs— Ikvention. 

The Bray design patent, No. 39,201, for a design for a lacing hook, dif- 
fering from the prior art only in that it Is oval in shape, held void for lack 
of invention. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Frederic Dodge, Judge. 

Suit in equity by the Tubular Rivet & Stud Company against the 
Standard Finding Company, Inc. Decree for defendant, and com- 
plainant appeals. Affirmed. 

The following is the opinion of Dodge, Circuit Judge, on pleadings 
and proofs: 

This bill charges the defendant company with infringing design patent No. 
39,201, Issued March 17, 1908, to Mellen N. Bray, for "a new, original and 
ornamental design for lacing hooks." Bray assigned the patent to the plain- 
tiff company March 21, 1908, which now owns it. The plainUff has made and 
sold lacing hooks claimed to be in accordance with the patent since 1905, 
Bray's appUcation havlivg been filed August 10, 19(M. The plaintlfTs sale of 
such hooks has been considerable and has increased year by year. It has 
sold them under the name of "Ovaloid," and they have come to be known 
by that name In the trade. They have largely superseded hooks of other 
shapes in the market. 

It is stipulated that the defendant company have made and sold lacing 
hooks of a form represented by Exhibit A annexed to the stipulation, la 

^=:>For other cases see same topic & KET-NUMBER in all Key-Numbered DigesU & Indexes 
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Massachusetts, and within six years before this bill was filed on January 15, 
1915 ; said hooks being imported from Germany. 

The defendant denies the validity of the patent, and also relying upon the 
limitation of the patented design which it asserts, denies Infringement even 
if the patent be valid. 

(1) The patentee's ^)ecification is extremely brief, as follows: "Figures 1 
and 2 of the drawing are a perspective view and plan view respectively of a 
lacing hook embodying my design." The claim is: "The ornamental design 
for a lacing hook as shown." 

From Fig. 1 It appears that there is nothing new, original or ornamental 
about the lower rivet or portion of the lacing hook shown, whereby it is 
held in position on the shoe. It is in the upper or hook portion, extending up- 
wardly from the upper edge of the rivet and then bent over to form the hook 
under which the lacing is to be clasped, that the alleged novelty, originality 
and ornamental character of the design resides, if anywhere. In Fig. 2, the 
plan view, the upper surface of this hook only is shown, viewed from above. 
As there shown, the surface is a regular oval in outline. 

The patent has no drawing disclosing the outline of the hook as it would 
appear in vertical section. There are a few shading marks both In the "per- 
spective view" and in the "plan view" ; but these are not enough to indicate 
clearly that any portion of the upper surface of the hook, or how much, if 
any, is intended to be left flat. Specimens of these "Ovaloid" hooks, intro- 
duced by the plaintiff (PlaintlflTs Exhibit 2), show no portion of their upper 
surfaces distinctly flat, and the evidence shows that the plaintiff has never 
made hooks having such distinctly flat portion. The defendant's hooks (Ex- 
hibit A) have none. The defendant contends that, although not clearly shown 
by the drawings, such flat portion is an essential part of the patented design. 
This contention perhaps find some support in the Patent Ofiice proceedings on 
Bray's application. The drawing first submitted was like the present Fig. 1, 
except that he filled in the entire outline of the head with a uniform black, 
thereby conveying even less definite information on the point than is found in 
Fig. 1. The amendment he first offered stated that, "as shown in this drawing, 
the lacing hook is provided with a flat oval-shaped head, the upper edges of 
the head being rounded," and the accompanying letter, dated August 19, 1905, 
stated, in an attempt to distinguish the design from prior lacing hooks cited 
against it, that "the head presents a flat symmetrical appearanca" These 
statements were, however, withdrawn or abandoned in the subsequent pro- 
ceedings, wherein nothing more is said about the head being flat. 

It does not seem to me that there is enough in all this to limit the patentee 
to a head having part of its upper surface distinctly flat. The plaintiff says 
that ''the important point as contrasted with the prior art is ♦ ♦ ♦ the 
oval shape, with corresponding curvatures at the front and rear of the head," 
and for the purposes of the question of validity this construction of the- 
design will be adopted. 

The evidence shows that lacing hooks in use before the plaintiff introduced 
its "Ovaloid" hooks differed in design from the latter only in the fact that 
their outline, supposing it shown in a "plan view" like Fig. 2 of the patent, 
was not an oval. The plaintiff Itself had previously been making hooks whose 
outline, shown as above, would have been round; and this seems ta have 
been the shape generally used. The plaintiff had also been making what is 
called "Agatine" hooks, which, instead of being round, were oval except that 
the oval was Incomplete at one end ; where the outline had an inward curve 
across the longer axis of the oval, Instead of completing the oval at that end 
to correspond with the other end. 

That there had been any adoption of the plaintifTs oval shape as above for 
lacing hooks prior to the application for the patent does not seem to me suffi- 
ciently proved. The defendant has Introduced a number of prior patents for 
improvements in lacing hooks, but none of them are design patents; all, 
therefore, relate to utility and not to appearance; none, therefore, could 
amount to an anticipation of the patent; nor do I find sufficient indications in 
any of them that the adoption of an oval shape was contemplated by the 
patentee. The defendant relies principally on No. 419,982, issued January 21,. 
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1890, to P. R. Welton, for •Improvements In lacing hooks and method of mak- 
ing the same," and undertakes to show by a drawing said to correspond ac- 
curately with the representation of the "Welton" hook In the drawings of his 
patent that It would have an oval outline substantially as shown by the 
drawings of the design patent Welton's si)eclflcatlon states that his object Is 
to produce a hook from a sheet-metal shell having double walls throughout, 
"the shape of said hook being substantially the same as thatj of the hooks now 
generally In use," etc. It Is not clear to me from Welton's drawings that he 
had an oval as distinguished from a round shape In mind, or that his hook 
must necessarily have been of the oval shape. Whether or not any lacing 
hooks made under his patent were ever made, sold or used, does not appear. 
Patent No. 303,601, Issued August 12, 1884, to Victoria A. Burr, for an improve- 
ment in glove fasteners, has drawings representing the wrist of a glove "with 
the fastening now in use." The metallic hooks therein represented are dis- 
tinctly oval in outline, but neither this patent nor Welton's can be regarded 
as sufficient proof that lacing hooks like those here In question, of the oval 
shape, were known and used at their respective dates, and there Is no other 
proof to that effect. ^ 

Besides superseding hooks of the shapes previously prevailing, there 1b 
evidence that the "Ovalold" hooks have held the market against attempts to 
Introduce hooks of still other shapes subsequently contrived in competition 
with them; such as squares with beveled corners or octagons. Customers 
have continued to **prefer the looks" of the "Ovalolds." If In view of this 
evidence the patented design may be called "ornamental" within the meaning 
of Rev. St. S 4929, as amended in 1902 (32 Stats. 193, c. 783 [CJomp. St 1913. 
{ 9475]), the question still remains whether it can be called "new and original" 
in the statutory sense. It is not contended that lacing hooks, affecting as they 
do the appearance of articles of personal wear, are things incapable of being 
made the subject of a design patent See Foster, etc., CJo. v. Tllden-Thurber 
Co., 200 Fed. 54. 56, 118 C. C. A. 282. The oval shape Is, of course, too simple 
and familiar a modification of the circular shape to permit anybody now to 
claim that it is "new and original" with him, considered by itself. It can be 
called "new and original" with Bray, at the utmost only in the sense that 
no one had applied it to lacing hooks before him. With regard to design 
patents, the Supreme Court has said in Smith v. Whitman, etc., Co., 148 U. 
S. 674. 679, 13 Sup. Ct 768, 770 (37 L. Ed. 606): 

"The exercise of the inventive or originative faculty is required, and a per- 
son cannot be permitted to select an existing form and simply put it to a new 
use any more than he can be permitted to take a patent for the mere double 
use of a machine. If, however, the selection and adaptation of an existing 
form is more than the exercise of the imitative faculty and the result is In 
effect a new creation, the design may be patentable." 

I am, therefore, required to find, in order to sustain the patent, that In 
adopting the oval shape or outline for a lacing hook Instead of the circular 
shape previously in use. or In adopting a completely oval shape ot* outline in 
place of a shape or outline oval only in imrt (as in the "Agatlne" hooks), more 
than the imitative faculty was exercised, inventive thought was displayed, and 
the result was in effect a new creation. I am unable to believe that such a find- 
ing can justly be made. It certainly cannot be said that there was anything 
new or original in Bray's plain oval, regarded by itself, as a design. The 
shape selected was altogether too obvious and too long familiar as applied to 
other articles of manufacture. The unpatented "Agatlne" shape might with 
much more reason, as It seems to me, have been caUed "new and original" 
from this point of view. Bray's resort to the oval shape was therefore only 
a resort to a resource which was common property and incapable of being 
monopolized. I find no reason whatever for believing that his adaptation of 
the oval shape to the head of a lacing hook involved anything beyond the 
most ordinary mechanical skill, such as had already produced the round and 
the "Agatlne" hooks. A design patent of which all this is true cannot be sus- 
tained. In Phcenix Knitting Works v. Hygenlc, etc., Co., 194 Fed. 696, 699, 
700, 703, 115 C. C. A. 118, the court found no invention sufficient to support a 
design patent in the adaptation of an old ornamental weaving pattern for a 
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neck scarf whose configuration differed from any wherein the same pattern 
had before been used. In Baker, etc., Co. v. N. B. Cass Co., 220 Fed. 918, 136 
C. O. A. 484, the court found no invention sufficient to support a design pattern 
In the adaptation of block letters of old ornamental design to a set of character 
blocks for children. 

The Patent Oflace proceedings upon Bray's application show that a patent 
was granted for his'design only with extreme reluctance. His application as 
originally made was rejected, and four other rejections followed as many 
amendments. Its final allowance appears to have been procured by urging 
the favor with which the design had met in the trade, and the extent to which 
it had displaced lacing hooks of earlier shapes. To this commercial success, 
as shown at the present hearing, reference has already been made. It might 
well be suflicient under some circumstances to resolve doubt as to the exist- 
ence of patentable invention in the patentee's favor, but I am unable to re- 
gard it as sufficient for that purpose in the present instance. There was simi- 
lar proof of marked commercial success in the case last above cited. The 
public fancy may often be caught by something requiring only ordinary skill 
to devise. The evidence before me indicates, moreover, that the plaintiff com- 
pany makes and leases machines for setting lacing hooks, that these are adapt- 
ed to set its "Ovaloid" hooks only, and that these machines have been far su- 
perior in productive capacity to those available for setting hooks of the other 
shapes. 

2. The defendant's hooks (Exhibit A) do not differ in shape from the hook 
shown in the patent, and if the patent, taken as above without the limitation 
contended for by the defendant, is valid, they undoubtedly infringe. Being 
unable, however, for the alx>ve reasons, to sustain the patent, I must dismiss 
the bill; and there may be a decree accordingly. 

William K. Richardson, of Boston, Mass. (Harrison F. LVman, of 
Boston, Mass., on the brief), for appellant. 

Abraham K. Cohen, of Boston, Mass., for appellee. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALD- 
RICH, District Judge. 

PUTNAM, Circuit Judge. This case arises under a patent for an 
ornamental design, issued to Mellen N. Bray, No. 39,201, on March 
27, 1908. The patent is very brief, but as far as that is concerned, 
it is sufficient, It is said to be for a new, original and ornamental 
design for lacing hooks. The claim is given as follows : "The orna- 
mental design for lacing hooks, as shown." Aside from the drawings 
showing the lacing hook with an oval head, there is no intimation 
given of the originality or the ornamental features of the lacing hook. 

The learned judge of the District Court before whom the case was 
tried gave a careful opinion covering the state of the particular art 
in question, including a description of the lacing hook covered by 
the plaintiff's design. So far as we can see, the plaintiff's design con- 
tained nothing new except a slight change in the shape of the neck 
of the hook and the substitution of an oval head in the place of the 
usual circular head, which is so common in men's, women's and chil- 
dren's shoes, and while these ideas have a considerable measure of 
novelty, we do not think that they involved such a full measure of 
novelty as to amount to invention. As the result of the investigation 
by the District Court, the bill was dismissed, with costs, and there 
can be no possible doubt that the conclusions reached by that court 
should be affirmed. 
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The appellant relies particularly on the opinion of this court in Fos- 
ter V. Tilden-Thurber Co., decided on November 13, 1912, 200 Fed. 
54, 118 C. C. A. 282, which was for a design for a clothes brush; but 
it is possible to see that the patentability of this clothes brush might 
have been sustained, where the patent now before us should not be 
accepted, particularly in view of the fact that in the clothes brush 
case the respondent relied especially upon the general propositions 
that the configuration of the clothes brush constituted a proper sub- 
ject for a design patent, and that the patented design was not antici- 
pated. However, there is as much reason for holding that the case 
decided was improperly decided as there is for making it a precedent 
for an indefinite number of judgments in favor of other patents. Ev- 
ery patent of this character must depend upon its own merits. 

The judgment of the District Court is affirmed, with costs of ap- 
peal for the appellee. 



HINMAN et al. v. VISIBLE MILKER CO., Inc. 
(District Court, N. D. New York. February 19, 1916.) 

1. Patents ^=»328 — Validity and iNFBiNGEi^fENT — Cow-Milking Apparatus. 

The Hlnman & Hlnman reissue patent, No. 13,876 (original No. 1,097,- 
803), for a cow-milking macbine, claims 11 to 21, inclusive, are within the 
specification and drawings of the original patent, were not anticipated, 
and disclose a marked and patentable improvement on the prior art; 
also, held infringed. 

2. 1*atents <8=»167(1) — ^Validity — Correction of Drawings. 

The correction by the Patent Office of the drawings in a patent applica- 
tion to correctly show the invention described in the specification doea 
not Invalidate the patent granted thereon. 

[Ed. Note. — ^For oth^r cases, see Patents, Cent Dig. § 243; Dec. Dig. 
<g=»167(l).] 

3. Patents ^=>235 — Infringement — Inferior Structure. 

A patent cannot be evaded or Infringement avoided by a construction,, 
which is substantially the same, and which operates on the same princi- 
ple, but which is Inferior In its operation and produces an inferior re- 
sult. 

lEd. Note.— For other cases, see Patents, Cent. Dig. S 371 ; Dea Dig. 
«g=:»235.] 

In Equity. Suit by Arthur V. Hinman, Ralph L. Hinman, and the 
Hinman Milking Machine Company, against the Visible Milker Com- 
pany,' Incorporated, for infringement of reissued letters patent No. 
13,876 for a cow-milking machine, issued to complainants Hinman 
February 9, 1915. On final hearing. Decree for complainants. 

R. H. Woolver, of Oneida, N. Y., and Howard P. Denison and 
Eugene A. Thompson, both of Syracuse, N. Y., for complainants. 

John Conboy, of Watertown, N. Y., and Fred Gerlach, of Chicago, 
111., for defendant. 

RAY, District Judge. [1] The patent in suit dated February 9, 
1915, for a cow-milking machine, is a reissue of United States letters 

^firryFnr other cases Bee same topic & KEY-NUMBER In all Key-Numbered DlgesU & Indexes* 
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patent Na 1,097,803, dated May 26, 1914, on application filed July 26, 
1912. The application for the reissue was filed December 11, 1914. 
The original patent contained 1 1 claims. The reissue contains 22 claims. 
The defendant contends, among other things, that the reissued letters 
patent are greatly and unduly enlarged so as to constitute a patent for 
an alleged invention neither described nor claimed in the original let- 
ters patent At the trial the plaintiffs elected to rely upon and limit 
the chaise of infringement to claims 11 to 21, inclusive, of the reissue. 
The claims read as follows: • 

"11. In a cow-milking apparatus, a milk chamber having a valveless Inlet, 
means for exhausting air from the chamber and a substantially air-tight 
valved outlet closed by gravity and the exhaust of air from said chamber. 

"12. In a cow-mllklng apparatus, a mUk chamber having a valveless milk 
Inlet, an air exhaust connection, a milk outlet and an outlet valve positioned 
outside said chamber and closed by gravity and the exhaust of air from said 
chamber. 

"13. In a cow-mllklng apparatus, a milk chamber having a valveless milk 
inlet, an air exhaust connection, a milk outlet, a valve for said outlet, and 
means located outside the milk diamber for supporting said valve. 

"14. In a cow-mllklng apparatus, a milk chamber having a valveless milk 
Inlet, an air exhaust connection, a milk outlet, a valve for said outlet, said 
valve positioned outside the milk chamber, and means located outside the milk 
chamber for supporting said valve. 

"15. In a cow-mllklng apparatus, a milk chamber having a valveless milk 
inlet, an air exhaust connection, a milk outlet, a valve for said outlet, said 
valve positioned outside the milk chamber, and means located outside the 
milk chamber for supporting said valve In i)osltion to be brought Into air- 
tight relation with the milk outlet by the exhaust of air from said chamber. 

"16. In a cow-milking apparatus, a milk chamber having a milk inlet In sub- 
stantially continuous communication with said chamber during the milking 
operation, a milk outlet and a valve for said outlet, said valve supported by 
means located entirely outside the mUk chamber. 

"17. In a cow-milking apparatus, a mUk chamber having a milk Inlet, an 
air exhaust connection, a milk outlet, a valve for said outlet, said valve sup- 
ported by means located outside the milk chamber and adapted to discharge 
milk into a receptacle at substantially normal atmospheric pressure. 

"18. In a cow-mllklng apparatus, a tubular member constituting a milk 
chamber and formed of two separate parts removably connected together, 
said parts having their adjacent edge portions adapted to be spaced apart, 
milk inlet and air exhaust connections with said chamber, and a valved out- 
let for said chamber. 

"19. In a cow-mllklng apparatus, a milk chamber comprising two separate 
removably connected members having parts adapted to be normally spaced for 
receiving between them the cover of a milk receptacle, a milk inlet, an air 
exhaust connection, and a valved outlet. 

"20. In a cow-milking apparatus, a milk chamber formed of a tubular body 
section and a cap removably connected thereto, a milk inlet and an air ex- 
haust in connection with the cap, a milk outlet in connection with the body 
iwrtion, a valve for said outlet, said valve located outside said chamber and 
adapted to be brought Into substantially air-tight relation with said outlet by 
the exhaust of air from said chamber. 

"21. In a cow-milking apparatus, a milk chamber having a valveless milk 
inlet, a valveless unobstructed air exit, and a valved outlet for the milk." 

Claims 12 to 21 are new claims not found in the original patent, and 
claim 11 differs somewhat from claim 11 of the original patent. The 
patent was issued to Arthur V. Hinman and Ralph L. Hinman, com- 
plainants herein. The complainant Hinman Milking Machine Com- 
pany is a licensee of the patentees. The defenses are : 
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''First. The claims are either wholly or substantially anticipated by the 
prior art patents. 

"Second. Inasmuch as the relled-upon claims define nothing more than old 
and well-known details, shown to have been old and well known by many pri- 
or patents, applied to the device shown in plaintiff's prior patent No. 907,236 
(Ex. 2), several thousand of which went into successful use, said claims do not 
define a patentable invention. 

"Third. The relled-upon claims added by reissue are for a different inven- 
tion from that intended to be claimed by the original patent, and therefore 
void under the law. 

"Fourth. The Original patent was not Inoperative or invalid, and there be- 
ing no lawful ground for reissue, the reissue is void. 

"Fifth. Defendant's device does not infringe." 

The patentees say in their specifications : 

"This invention relates to Improvements In vacuum cow-milking machines 
of the valved milk chamber type, its object being to Improve and simplify their 
construction and to provide an exceedingly simple, readily operated, easily 
cleaned, noiseless and highly efiicient apparatus of that class for milking one 
cow, or a number of cows simultaneously. 

"At present in machines of this type there is no way of automatically con- 
trolling the vacuum, so that with each pulsation of the piston of the air pump 
the entire contents of the milk chamber are emptied; and there is no way 
to prevent the milk from entering at some point the center of the milk cham- 
ber during the milking stroke of the pump; and no way of preventing a por- 
tion of the milk being drawn from the milk chamber into the flexible tube 
connected with the pump, and even Into the pump Itself. 

*'Our invention is mainly designed to overcome these defects by provldlng^ 
an improved and simpler apparatus and accessories. * ♦ ♦ 

"More especially the Invention resides in the provision of a cow-milking ap- 
paratus. In which the hose leading from the suction pump is connected by 
means of a nipple to a milk chamber capable of being closed air-tight, and 
opened by an automatic valve at its lower end, which valve is closed by grav- 
ity and atmospheric pressure during the out stroke of the pump piston, and 
which is opened during the in stroke of the pump piston by the weight and 
pressure of the milk against it as it is discharged from the milk chamber, the 
milk having previously been drawn tliereinto upon the out stroke of said 
pump piston ; thus permitting the apparatus to be attached to the cover and 
used in connection with any receptacle of ordinary construction, without the 
necessity of providing a special air-tight covering for the same. 

"The milk chamber may consist of two parts, a head or perpendicular part, 
and a body or curved part, easily joined together so as to form a unitary cham- 
ber, and easily separated for the purpose of cleaning, said parts having lat- 
erally projecting spaced flanges adapted to receive between them a portion of 
a milk pail cover. The body of the milk chamber may consist of two or more 
curved tubular parts, with a common upper part capable of being attached ta 
the lower part of the head, and with two or more lower openings closed by 
automatic valves, instead of consisting of one curved part with one valve, the^ 
several valves being opened by the pressure and weight of the out-flowing 
milk, and closed by their own weight and by atmospheric pressure." 

This invention relates to that class of milking machines spoken of 
as the "valve chamber type." It has a small tubular valved milk cham- 
ber adapted to be associated with an ordinary pail and to remain in a 
stationary condition while the milking operation goes on. In this 
chamber the vacuum is created for drawing the milk from the cow, 
and thus rendering unnecessary the use of a specially constructed vacu- 
um pail and a specially pulsating apparatus such as was found in the 
milking machines commercially known before the Hinman inventioa 
and in which the vacuum is created in the milk pail itself. 



Digitized by 



Google 



HINMAN V. VISIBLE MILKEB CO. 177 

The Hinmans sought to produce, and did produce, a device in which 
the milk is drawn into a stationary chamber from which the milk is 
discharged into an ordinary pail at atmospheric pressure and the pul- 
sations are produced by an ordinary small reciprocating pump. The 
milk is not, at any time, drawn into the pump chamber and cannot come 
in contact with the vacuum producing piston or bellows. When that 
occurs, the milk is either contaminated or destroyed. The Hinmans 
sought to produce, and did produce, a device in which the suction upon 
the teats of the cow are realized at alternate strokes of the pump pisr 
ton, and they produced a device easily cleaned and sanitary, in which 
the milk chamber is unobstructed by moving parts or otherwise, and 
which is easily and quickly kept clean. The vacuum is gradually pro- 
duced upon the out stroke of tiie pump piston and is gradually applied 
to the milk chamber, to the teat cups, and teats of the cow. This is a 
great advantage, as the abrupt application of the vacuum makes a 
milking machine practically useless. This device is highly efficient and 
is adapted to be readily associated with a special milk pail cover so 
that the pail may be closed while the milking of the cow proceeds, and 
the air exhaust and milk inlet may be disposed outside the pail for op- 
erative connection with the pump teat cups, while the valved milk 
outlet is within the pail and in actual operation and the milk is or may 
be discharged through the cover of the pail. This device and struc- 
ture is simple as compared with the prior art, and there is an absence 
of complicated mechanism. 

The milk chamber comprises a tubular structure closed at its upper 
end and open at its lower end to permit the discharge of the milk there- 
from. This lower open end is provided* with a normally closed valve 
positioned outside the milk chamber and is supported by means outside 
the milk chamber, and as a result the milk chamber is in no way ob- 
structed and all this tends to a sanitary condition. This valve closing 
the lower end of the milk chamber is closed normally by gravity. The 
upper closed end of this milk chamber has a tubular air exhaust nipple 
for connection with a suitable air exhausting pump which is at all 
times in connection with the chamber as the nipple is unobstructed by 
valves or other parts. The upper portion of the chamber is provided, 
also, with a tubular milk inlet nipple adapted to be connected by means 
of a flexible hose to teat cups, which are at all times in continuous 
communication with the milk chamber, as the milk inlet nipple is 
entirely unobstructed by valves or moving parts, and in effect the pump 
is at all times in continuous communication with the teat cups. This 
milk chamber is adapted to be placed in position in a stationary man- 
ner upon a receptacle for receiving the milk. The outlet valve auto- 
matically operates, and the construction and arrangement is such that 
the movement of the cow will not throw the milk into the air exhaust 
connection as the pump had done in prior devices. 

In the reissued letters patent, there is a new sheet of drawings, viz.,^ 
sheet 1, and this was inserted for the purpose of showing the ap- 
paratus set up and ready for use, and is illustrative merely, and shows 
the valve chamber assembled in operative position with a pump sup- 
ported upon stanchions and with suitable hose and teat cups. This 
231 F.— 12 
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disclosure is clearly enough described in the original specifications, 
where the nipples are described as connected to a hose leading to the 
pump and another hose leading to the teat cups, and the valve chamber 
is described as being a development and improvement of the inven- 
tion shown in the specifications of a prior Hinman patent. No. 907,236. 
The teat cups, the pump, the stanchions, and the pump operating 
means are not included in the claims of the patent and are illustrative 
merely. The addition of this sheet of drawings in no way affects the 
validity of the reissue or of the claims in issue. 

In the specifications of the reissued letters patent will be found the 
following, viz.: 

"The upper end of (7 is provided with a laterally and circumferentially ex- 
tending flange o spaced in the assembled structure a suflicient distance from 
the flange d to receive between them a portion of a milk pall cover /. In the 
operation of assembling the device, the upper end of the part is thrust 
through an opening in the paU cover until the flange e contacts with the cov- 
er. The cap B is then screwed upon the body C until the flange d comes in 
contact with the pail cover, at which point the parts B and C are brought in- 
to such relative position as to form a smooth interior mUk spreading surface." 

This language is not found in the specifications of the original let- 
ters patent, but in the file wrapper of the original patent we do find 
the following: 

"The lower end of the head provided with a thread and outside shoulder to 
engage the upper end of the body, the upper end of the body provided with 
a thread and outside shoulder to engage the lower end of the head, so that, 
when joined, the Interior surfac*e of the head and body form one continuous 
interior surface. ♦ ♦ ♦ 

"In a cow-milking apparatus, jthe combination of an air pump, a series of 
teat cups, a curved elbow shaped cylinder A composed of two parts, a cylin- 
drical head B and a curved cyUndrlcal body easily joined together by screw 
threads." 

This part of the device or structure is therefore made more specific 
and definite, and I think was allowable in view of the fact that there 
are no intervening rights. There was put in evidence a rough outline 
drawing of the device made by Mr. E. J. Brown, of Oneida, at the 
request of the patentees. Mr. Brown was unskilled in patent drawings 
or specifications, and he also prepared a specification describing the 
drawing which he had made. The drawings did not coincide with the 
specification, but they were forwarded to the Patent Office and re- 
ceived June 24, 1912. The Patent Office declined to file the applica- 
tion, inasmuch as the drawing was informal and irregular. The 
Patent Office made a drawing from the specification and drawing pre- 
pared by Mr. Brown as it was understood at the Patent Office, and this 
drawing remained in the application for nearly a year and a half, when 
it was discovered by the applicants for the patent that the drawing 
was not complete and not an exact disclosure of their invention, where- 
upon they called upon the Patent Office to correct the drawing to agree 
with their original specification and claims. The applicants fonvarded 
to the Patent Office a photograph of what is known as Exhibit 35, 
which was prepared by the applicants themselves and given to or 
shown to Mr. Brown. The Patent Office then proceeded to correct 
the drawing in accordance with the original specification and claims 
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as shown by Exhibit 35, and that drawing was incorporated in the 
application and forms a part of the patent as issued, and, so far as 
this court can see, it discloses nothing additional to the structure of 
Exhibit 35 as described in the original specification and claims. Cer- 
tain specifications and claims as originally filed were somewhat chang- 
ed, and some of the claims were canceled at the suggestion of the 
Patent Office, for the reason they did not conform to the drawing 
which the Patent Office made in the first instance. At a later time 
when the correct drawing was made by the Patent Office and filed 
with the application, certam claims which had been erased to conform 
to the incorrect drawing were not restored or reincorporated in the 
patent as originally issued, and as a result, and for the purpose of 
correcting this confusion, the reissue application was filed and the 
specifications were amended. 

It seems to this court clear that the reissue application was filed 
for the purpose of obtaining the actual invention made by the Hin- 
mans and disclosed in Exhibit 35, and does not go beyond it or beyond 
the drawings of the original patent. Clearly, there was no unrea- 
sonable delay on the part of the patentees in their effort to bring order 
out of this confusion and make the application, specifications, and 
drawings conform to the actual invention and disclosure made. It was 
no fault of the patentees that Mr. Brown was not skilled in making 
patent drawings or framing specifications and claims, and they ought 
not to be deprived of the benefit of their actual invention fairly dis- 
closed and presented to the Patent Office as long as there are no inter- 
vening rights demanding protection. It is, of course, true and settled 
law that the reissued letters patent must be for the same invention 
disclosed in the original application. This does not mean that the 
specifications must read the same, or that the claims must be identical. 
If this were true, there would be no object in procuring a reissue. 

[2] The defendant insists that there was a fatal mistake or omis- 
sion in the drawing as originally filed, and that this makes the claims 
18 and 19 of the patent invalid, for the reason that the Patent Office 
thereafter corrected the drawing, and that this was not allowable. It 
seems to this court clear that the Patent Office had the right, and 
that it was its duty, under the circumstances, to correct the drawing 
and make it accord with the actual invention of the applicants as 
shown by the photograph of the original device, and that when this 
was finally done it had the right to allow the claims for the original 
and actual invention. 

I am led to the conclusion that the reissued letters patent have 
not been unduly expanded, and that same are valid. 

On the question of infringement, it seems clear that the defendant's 
device infringes. It embodies a valveless inlet and a valveless unob- 
structed air exit, and, in fact, is a substantial copy or reproduction of 
the complainants:* device. It differs in the exhaust valve, in that there 
is substituted a counterweighted valve which in the judgment of this 
court is the equivalent of that of complainants' device. There is 
nothing in the specifications or claims of the reissued letters patent 
which confines the complainants to the specific valve shown. In both 
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cases, the milk flows out when the suction combined with air pres- 
sure is removed which holds the valve closed. In complainants' struc- 
ture, this valve drops down or closes of its own weight, being hinged 
to the exterior of the chamber. In defendant's device this chamber is 
not curved, but it is open at the lower end and closed by a valve 
hinged to the exterior of the chamber, and this is closed by a counter- 
weight or long arm, which, operating on its hinge, also closes of its 
own weipfht taken as a whole. The one is the equivalent of the 
other, and in all other respects except the shape of the chamber the 
one is a substantial duplicate of the other. There are some minor but 
immaterial differences in the location of parts, but it is clear that they 
operate on the same principle in obedience to the same laws and to 
produce the same result. The complainants* device has been commer- 
cially successful, and it is noteworthy that, if we take the cap portion 
of defendant's device from the milk chamber, we may attach it to the 
milk chamber of complainants' device, and they will operate the same 
and may be attached to the pail in the same mode and manner. Both 
devices are designed to be attached to a milk pail and to be used in a 
rigid upright position, and in both it is intended and designed that the 
outlet valve shall automatically operate to alternately render the valve 
chamber air-tight and to discharge milk into a pail at normal atmos- 
pheric pressure. It may be well to note that in both cases the dis- 
charge valve of the milk chamber is tightly closed by the suction or 
exhaust- of air from the milk chamber. This is done by the pump. 
When the suction is released, the milk opens the valve and is dis- 
charged. 

Much has been said regarding claim 11 of the original patent and 
claim 11 of the reissue. Claim 11 of the original patent reads as fol- 
lows: 

"In a milking apparatus a milk chamber having a valveless Inlet and a sub- 
stantially alr-tlght valved outlet closed by gravity, and means for exhausting 
the air from said chamber." 

The claim will mean the same and be for the same combination if 
we make it read : 

*'In a milking apparatus a milk chamber having a valveless inlet and means 
for exhausting the air from said chamber and a substantially air-tight valved 
outlet closed by gravity." 

Claim 11 of the reissue reads as follows: 

**In a cow-milking apparatus, a milk chamber having a valveless inlet, 
means for exhausting air from the chamber and a substantially air-tight 
valved outlet closed by gravity and the exhaust of air from said chamber." 

It is contended, on the one hand, that this is an undue expansion 
of the claim, while, on the other hand, it is contended that this change 
is a narrowing in the reissue. In the original claim we have "a sub- 
stantially air-tight valved outlet closed by gravity," while in the re- 
issue we have in the same claim and combination "a substantially air- 
tight valved outlet closed by gravity and the exhaust of air from said 
chamber." In both, this air or valved outlet is closed by gravity; 
that is, the valve closes and remains closed by gravity. It is held 
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dosed by gravity and the exhaust of air from the chamber causing 
s vacuum to a degree and an air pressure from the outside. The out- 
let is closed by the valve which closes by gravity and is held closed 
by gravity and exhaust of air from the chamber. This court cannot 
see any difference in the two claims when read in connection with the 
drawings and specifications, and fails to discover any undue expansion 
or broadening of the claim. If there be any difference, the reissue 
narrows the claim. 

This court has some doubt of the validity of claim 19 of the reissue, 
which calls for : 

•*In a cow-mUklng apparatus, a milk chamber comprising two separate re- 
movably connected members having parts adapted to be normally spaced for 
receiving between them the cover of a milk receptacle, a milk Inlet, an air ex- 
haust connection, and a valved outlet" 

The original patent has no claim which calls for a combination of 
connected members "having parts adapted to be normally spaced for 
receiving between them the cover of a milk receptacle." But I think 
that the original drawings and specifications show this feature, and 
that, even if omitted in the claims of the original patent, it was per- 
fectly competent and proper to embrace this feature in the added and 
amended claims of the reissue. 

[3] The claims in issue here and relied upon by the complainants 
are not limited at all to the tangential feature of the original or re- 
issued patent, and no discussion on that subject is necessary or 
proper. It is plain, however, that defendant's structure is so arranged 
and constructed purposely as to secure all the benefits of this tan- 
gential construction or feature. There is a mere change of construc- 
tion, and in this regard the one is the equivalent of the other. It is 
a mere change of form. On the trial the defendant claimed that its 
structure did not embody this beneficial feature. It is clear, of course, 
that in defendant's structure the milk is not discharged into the milk 
chamber tangentially as it is in complainants' device ; but, even if de- 
fendant's is not as good as complainants' in this particular respect, 
it is an equivalent or substantial equivalent by change of form, and 
the object of this change is to bring about the same result. A patent 
cannot be evaded or infringement avoided by a construction which is 
substantially the same, and which operates on the same principle, but 
which is inferior in its operation and produces an inferior result. 

As to the defense that the claims of the reissued letters patent are 
wholly or substantially anticipated by the prior art patents and define 
nothing more than old and well-known details shown by many prior 
patents to have been old and well-known, it is proper to say: This 
court has been over the prior art with great care and interest. Noth- 
ing is found which anticipates or shows want of patentable invention. 
The commercial success of the complainants' device shows its superi- 
ority. . The infringement by defendant, that is, the copy, close imita- 
tion, shows merit and is evidence of patentable novelty. Why is it 
that the defendant so closely imitates and copies the complainants' de- 
vice? But this is not conclusive. Both complainants and defendant 
tad the right to follow and copy and use and improve upon the prior 
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art. Either has the right to copy or follow the prior art without in- 
fringing upon the rights of the other. The patent in suit assumes to 
be an improvement and in some respects a pioneer. In the specific 
improvements claimed, this court is of the opinion that the reissued 
letters patent in suit are a patentable advance and improvement upon 
the prior art, and that the Hinmans were first in the field, and tfiat 
their patent discloses patentable invention and is valid as to each and 
all the claims relied upon.' The defendant's expert states, in substance, 
that the patent to Condrom, No. 655,200, is in his opinion the best 
reference as showing anticipation, etc. By no possibility can this Con- 
drom patent anticipate any claim in issue here, unless it be claims 20 
and 21. The Condrom patent differs essentially from the patent in 
suit in several respects, .and is a different combination and operates in 
a different way, and clearly does not produce the same or substantially 
the same results. True, it has a milk chamber and valveless milk inlets 
and a milk outlet provided with a suction closed valve. But this 
valve is not normally closed. It is normally c^en. The Condrom 
patent also has a suction connection leading to a pump. However, the 
teat cups form a part of the receiver, and because of the construction 
only partially described suction is not applied to the teats of the cow 
gradually as the vacuum is created and each cup separately communi- 
cates with the receiver. The valve for the discharge of the milk re- 
mains in the aperture and in a pipe leading therefrom which makes 
the structure unsanitary and I think inoperative. There are many de- 
fects in this Condrom patent which forbid its being considered as an 
anticipation of the patent in suit. 

I do not regard it necessary to go through and describe the Colvin 
patent, No. 28,455 or the Shiels patent, No. 513,625, or the Weber 
patent, No. 680,952, or the Jacques patent. No. 870,785, or the Peik 
& Lehman patent. No. 995,804, or the Delaney & Holtzbauer patent, 
No. 1,021,570, or the Roberts patent. No, 1,074,206, or the Uevler 
patent, No. 1,112,949, or the Hinman patent, No. 907,236, as neither 
is an anticipation, and, take them altogether with others as showing 
the prior art, I do not think the ordinary mechanic skilled in the art 
with those devices before him would have constructed the device shown 
in complainants' patent sued upon. This is the neatest, most opera- 
tive, and most sanitary of all, and shows a marked and patentable 
improvement on the prior art. It is to be regretted, of course, that 
errors were made and crude drawings and specifications submitted 
in the first instance ; but it is apparent that the Patent Office recog- 
nized the merit of the Hinmans' invention and did what it reasonably 
could to aid in giving to the patentees the benefit of the invention. In 
my judgment justice requires that this court should refuse to d«iy 
relief to tlie complainants on mere technical grounds which do not 
go to the real merits of the controversy and which are not fatal as 
matter of law. Clearly, there was no laches in applying for the re- 
issue, and I therefore hold that the reissued letters patent sued upon 
were applied for in due time and duly reissued; that it contains no 
"new matter'' within the meaning of the statufte and decisions not 
disclosed in the original patent or application upon which it issued; 
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that there are no intervening rights which defeat the complainants; 
that patentable invention is disclosed ; that the claims are not antici- 
pated ; and that infringement is clearly shown. 

The complainants are entitled to a decree accordingly, with costs. 



MACBETH EVANS GLASS 00. V. GENERAL ELECTRIC CO. 

(District Court, N. D. Ohio. B. D. January 27, 191«.) 

No. 308. 

1. Patents ^=»75, 83 — ^Valtditt — "Abandonment** — "Pbiob Publio Use." 

The primary purpose of the patent laws is to promote the progress of 
science and the useful arts by bringing into general use discoveries which 
may be made from time to time by inventors; and where the discoverer 
of a formula and process relating to the manufacture of glass held the 
same as a secret for nearly 10 years before applying for a patent there- 
for, during which time they were used by a corporation of which he was 
president and a stockholder, were known to some of its employes, and 
their product was sold in the market, a patent thereafter granted is 
void under Rev. St f 4886 (Comp. St. 1913, § 9430), upon the ground of 
abandonment of the right to the same and also upon the ground of prior 
public use. 

[Ed. Nota— For other cases, see Patents, Cent Dig. §§ 92-97, 108, 109'; 
Dec. Dig. <8=»75, 83. 

For other definitions, see Words and Phrases, First and Second Series, 
Abandonment ; Prior Public UseJ 

2. Patents <&=»328 — ^Vax.idjtt — ^Pbogess foe Making Qlass. 

The Macbeth reissue patent. No. 13,766 (original No. 1,097,600). for a 
formula and process for making glass, ?i€ld void for abandonment and 
prior public use. 

Suit in equity by the Macbeth Evans Glass Company against the 
General Electric Company. On final hearing. Decree for defendant. 

ToUes, Hogsett, Ginn & Morley, of Cleveland, Ohio, for plaintiff. 
Squire, Sanders & Dempsey, of Cleveland, Ohio, for defendant 

CLARKE, District Judge. In this cause infringement is claimed 
of United States reissued letters patent No. 13,766 dated July 7, 1914, 
and issued to the plaintiff as assignee of the inventor, George A. Mac- 
beth. The original patent, No. 1,097,600, is dated May 19, 1914. 
This hearing was had upon the defense stated in paragraph 14 of the 
defendant's answer under an order of court entered pursuant to Su- 
preme Court Equity rule No. 29 (33 Sup. Ct. xxvi). 

[1, 2] The parties to the suit for the purpose of the hearing stipu- 
lated the relevant facts, which may be succinctly stated as follows, viz. : 

(1) That prior to the fall of 1903 the patentee, Macbeth, "discovered 
and perfected" the formula and process which is the subject-matter 
of the patent relied upon. 

(2) That about the fall of 1903 the plaintiff company, of which Mac- 
beth was president and a stockholder, commenced the use of the 
formula and process for the manufacture of glass, and continued to 

^s»For otber cases see same topic A KEY-NUMBBR in all Key-Numbered Digests A Indexes 
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SO use them until the application for original letters patent was filed 
on May 9, 1913; that large quantities of the glass were sold during 
those years in the open market for profit; but that the formtda and 
process were treated as secret inventions. 

(3) Harry A. Schnelbach, a trusted superintendent, and C. H. Blu- 
menauer, a salesman of the plaintiff, with knowledge of the secret 
formula and process in May of the year 1910, left the employ of the 
plaintiff, and, entering the employ of the Jefferson Glass Company, 
disclosed the formula and process to their employer; that that com- 
pany proceeded to use them in the manufacture of glass which prior to 
December 17, 1910, it placed upon the open market; and that it con- 
tinued to so use the formula and process and to manufacture and sell 
the- glass until after the application for the original letters patent on 
May 9, 1913. 

(4) That on December 17, 1910, the plaintiff commenced suit to 
enjoin the Jefferson Glass Company and Schnelbach and Blumenauer 
from disclosing said secret formula and process to others, and from 
further manufacture of glass by use of them. During the prosecution 
of this suit, the formula by agreement of counsel was kept secret, being 
disclosed to the court by the use of a code. A preliminary injunction 
was allowed, and on May 12, 1913, a decree was entered by the court 
of common pleas of Allegheny county. Pa., enjoining the defendants 
in that suit from disclosing the secret formula and process, and from 
manufacturing glass by use of them. On January 6, 1913, the Supreme 
Court of Pennsylvania on appeal affirmed this decision. The applica- 
tion for the letters patent in suit was filed on May 9, 1913. 

Upon these facts substantially alleged in paragraph 14 of the an- 
swer, the defendant claims that, by the course of action described and 
admitted, the plaintiff and Macbeth forfeited any right to a patent 
which the latter may have had as an inventor of the formula and. 
process, and any right which they or either of them had to obtain the 
patent protection declared on in this suit. 

This state of facts presents two questions which are now before the 
court for decision, viz. : 

(1) Does the manner in which the inventor dealt with his invention, 
as shown in the stipulation quoted, constitute an abandonment of it 
within the meaning of U. S. R. S. § 4886 (Comp. St. 1913, § 9430) ? 

(2) Does the manner in which the inventor permitted the plaintiff 
to use his formula and process, and to sell the resulting product or 
composition of matter in the open market for almost ten years, con- 
stitute a public use, or show that it was on sale for more than two 
years prior to the filing of his application for a patent on May 9, 1913, 
within the meaning of said section No. 4886 (section 9430). 

The industry of counsel and of the court has failed to discover any 
decision of these questions by any court, and therefore they must be 
decided upon principle unaided by direct authority. 

Letters patent are issued pursuant to statutory provisions, which, so 
far as the decision of this case is concerned, have not been greatly 
modified since the patent act of 1793 (Act Feb. 21, 1793, c. 11, 1 StaL. 
318). 
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^ Fortunately, so early as 1829 the fundamental purpose and prin- 
ciples of our patent laws were fully discussed by Justice Story in 
Pennock v. Dialogue, 2 Pet. 1, 7 L. Ed. 327, in his usually illuminat- 
ing and thorough manner, which leaves so little to be desired. 

Our patent statutes have all been enacted under the power granted 
to Congress by the Constitution of the United States, art. 1, § 8, cl. 8: 

"To promote the progress of science and the useful arts, by securing for 
limited times to authors and inventors the exclusive right to their respective 
writings and discoveries." 

And Justice Story, in the case cited, declares that: 

While one object of such laws is to encourage inventors and to stimulate 
genius, yet their main object is "to promote the progress of science and the 
useful arts; and this can be done best by giving the public at large a right 
to make, construct, use, and vend the thing invented, at as early a period as 
possible, having due regard to the rights of the inventor. If an inventor 
should be permitted to hold back from the knowledge of the public the secrets 
of his invention ; if he should for a long period of years retain the monopoly, 
and make and sell his invention publicly, and thus gather the whole profits 
of it, relying upon his superior skill and knowledge of the structure; and 
then, and then only, when the danger of competition should force him to 
secure the exclusive right, he should be allowed to take out a patent, and 
thus exclude the public from any further use than what should be derived 
under it, during his fourteen (now seventeen) years — ^it would materially re- 
tard the progress of science and the useful arts and give a premium to those 
who would be least prompt to communicate their discoveries." 

Thirty years later, the Supreme Court, in Kendall v. Winsor, 21 
How. 322, 16 L. Ed. 165, quotes with approval this language of Jus- 
tice Story, and adds : 

"It is undeniably true that the limited and temporary monopoly granted to 
Inventors was never designed for their exclusive profit or advantage. The 
benefit of the public or community at large was another and doubtless the 
primary object in granting and securing that monopoly." 

After discussing the subject at some length, the decision continues: 

**By correct induction from these truths, it follows that the inventor who 
designedly, and with the view of applying it indefinitely and exclusively for 
his own profit, withholds his invention from the public, comes not within the 
poUcy or objects of the Ck)nstitution or acts of Congress. He does not pro- 
mote, and if aided in his design would impede, the progress of science and the 
useful arts. And with a very bad grace could he appeal for favor or protection 
to that society which, if he had not injured, he certainly had neither benefited 
nor intended to benefit." 

Whether or not these conclusions, as to what are the principles upon 
which our patent laws are founded, were strictly necessary to the 
decision of the cases in which they were expressed, commending them- 
selves as they do to sound thinking, they must be accepted as a cor- 
rect statement of the principles and policy of that law which should 
guide us in the application of it to this cause. 

It is palpably clear, from the admissions upon which this hearing 
proceeds, that Macbeth and the plaintiff decided in 1903 that they 
would rely upon their ability to keep the discovery of Macbeth a secret 
as long as they could without the aid of the patent laws. They made 
no application for a patent for nearly ten years, and when after seven 
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years, through the exposure by trusted employ^, the formula and 
process became known and came into use by others, still neither Mac- 
beth nor the plaintiff applied for the protection of the patent laws, 
but, on the contrary, elected to still depend upon their common-law 
right to maintain the discovery as a trade secret. 

They continued in this attitude of mind through two years of litiga- 
tion, until their right to the trade secret was established by the Su- 
preme Court of Pennsylvania on January 6, 1913, and, even when this 
right was thus seemingly established at least for the state of Pennsyl- 
vania, they did not elect to apply for a patent until four months later, 
on May 9, 1913. 

What occurred in the interval between January 3 and May 9, 1913, 
to change the purpose of Macbeth and the plaintiff, does not appear ; 
but their actions show that it was not until the latter date that they 
decided to abandon the monopoly of a trade secret for an indefinite 
length of time, and to make application for the patent monopoly for 
seventeen years. 

Thus do the facts stipulated make it entirely clear to this court that 
the settled purpose of Macbeth, the inventor, and of the plaintiff from 
the very beginning, was to avoid compliance with the patent laws as 
long as they could maintain a monopoly without their aid, and that, 
when that was no longer possible, their purpose was then to apply for, 
and if possible obtain, a patent monopoly for seventeen years longer. 

An inventor guilty of such conduct "comes not within the policy 
or object of the Constitution or acts of Congress" with respect to 
patents and to approve it by permitting a valid patent to be issued to 
such a one would not promote, but would impede, the progress of 
science and the useful arts. 

The patent law in effect during the time under consideration in this 
case provided that any person who invented or discovered any new and 
useful manufacture or composition of matter not known or used by 
others in this country, unless the same is proved to have been aban- 
doned, may obtain a patent therefor. 

We do not have here the case of mere delay on the part of an in- 
ventor to apply for a patent, nor the case so frequently discussed in 
the books of delay upon the part of an inventor because of poverty or 
sickness, or other insurmountable obstacle, or for purposes of experi- 
ment while perfecting his invention ; but, upon the contrary, we have 
many years of delay, after the invention was perfected, coupled with a 
continued, extensive use by the public for commercial purposes of 
the product of the invention. 

While it is true that abandonment is a question of intention, yet 
proof of that intention may be derived from the acts of the parties 
just as certainly as from their declarations, and it is difficult to imagine 
more satisfactory evidence of it than we have in this case. 

To decide and to act on that decision for many years, not to accept 
the benefit of the patent laws, but to rely upon the trade secret law 
for protection of an inventor, is as clear an abandonment by him of 
the privileges and obligations of the patent law as the abandonment of 
its advantages in any other manner would be. For these reasons, it 
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seems clear that the plaintiif and Macbeth were not entitled to the 
patent in suit when their conduct is judged by either the letter or the 
spirit of our patent laws. 

As we have said, there seems to be no decision sufficiently in point 
to rule the questions presented by this cause; but such decisions as 
there are upon analogous states of fact are all confirmatory of the 
conclusion we are reaching. The chief of these cases are: Spear v. 
Belson, 1 McArthur Pat. Cas. 699, Fed. Cas. No. 13,223 ; Levering v. 
Dutcher, 2 Hayw. & H. 367, Fed. Cas. No. 8,553 ; In re Appeal of 
Mower, 15 App. D. C. 144; and Walker on Patents (4th Ed.) § 91. 

The very absence of controlling decision on a state of facts such as 
we have in this case, and which must have frequently arisen in the 
past, strongly suggests that the profession has been slow to advise 
applying for a patent under such conditions, and that the government 
has been yet slower in granting patents where such conditions were 
disclosed. The absence of authority supporting such patents is of it- 
self an important authority against them. 

We must come to the same conclusion as that at which we have 
arrived if we consider the claim of the defendant, that the plaintiff 
made public use of the invention of Macbeth more than two years 
prior to the application for the patent in suit on May 9, 1913. 

It appears from the stipulation, that as early as 1903, under a per- 
mission from Macbeth, the precise character of which does not appear, 
the plaintiff began the manufacture and sale of glass according to 
the formula and process subsequently patented, and that two men at 
least, Schnelbach and Blumenauer, knew of and used the invention. 
The implication is imperative that many others must have known of 
it during the long use of it by the plaintiff, a corporation. 

Such a use as this is certainly a public use within the meaning of the 
decisions of the courts, unless it is saved from being such, as the plain- 
tiff claims it is saved, by the fact that the formula and process were 
maintained "as secret inventions.** It is to be noted that the use 
made of the invention was after it was perfected and without any 
pretense of the use being one for experimentation. 

The plaintiff, in support of this claim that the use of the formula 
and process, being under cover of attempted secrecy, were therefore 
not a public use within the meaning of the law, cites many decisions 
from which expressions such as these are culled, viz. : 

Kendall v. Winsor, 21 How. 323, 16 L. Ed. 165: 

But "he kept the machJDes from the view of the public, allowed none of the 
hands employed [by him] to Introduce persons to view them, and the hands 
pledged themselves not to divulge the invention." 

Egbert v. Lippmann, 104 U. S. 333, 26 L. Ed. 755 : 

"If an inv^itor, having made his device, gives or sells it to another, to be 
used by the donee or vendee, without Umitation or restriction, or injunction of 
secrecy, and It is so used, such use is pubUc, even though the use and knowl- 
edge of the use may be confined to one person." 

Jenner v. Bowen, 139 Fed. 556, 71 C. C. A. 540 (C. C. A. 6th Cir- 
cuit) decided by Judge Lurton: 
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"We have examined the evidence upon this subject with a jsood deal of care, 
being inclined to save this patent, if it could be done under the law, but only 
to find that neither the Inventor nor Bowen used any of the precautions 
usual when it is desired to keep an invention secret" 

This court cannot agree with the claim that these decisions are au- 
thority to the point that a use designed to be kept secret may not be 
a public use of a patented formula, process, or product, convinced as it 
is that these references by the various courts to the fact tliat the prior 
use of a subsequently patented invention was secret in character were 
intended to go no further than to point out that such secret use is evi- 
dence tending to show that the inventor did not intend or actually did 
not abandon his invention. But this is very far from saying that it 
is conclusive evidence that the right to a patent was not abandoned, 
or that the use made of it was not a public one. 

No case has been cited to the court where a patent has been held 
valid after a long commercial but secret use of it, upon the ground 
that such a use was not a public one within the meaning of the patent 
statutes. 

In Egbert v. Lippman, 104 U. S. 333, 26 L. Ed. 755, it is decided 
that a use of an invention may be public, "although but a single ma- 
chine or device for which the letters were subsequently granted was 
used only by one person." 

And in Hall v. MacNeale, 107 U. S. 90, 2 Sup. Ct. 73, 27 L. Ed. 
367, the use of certain specially constructed bolts in two safes where 
they were hidden from view after the safes were completed, and where 
it required the destruction of the safes to bring them into view, was 
decided to be a public use for the reason that the use of such bolts in 
the safes was necessarily known to the workmen who put them in. 

In this case, as we have said, the knowledge of the formula and 
process as distinguished from the product was communicated to a 
number of persons, and was by them as employes of the plaintiff used 
to produce the product which was largely sold on the open market. 
Precisely the same use was made of the formula and process as would 
have been made of them if they had been published, and shall the 
fact that the limited number of persons allowed to know the details 
of the invention were enjoined to secrecy convert what was clearly 
a much more public use than that in either Egbert v. Lippmann, or 
in Hall v. MacNeale, supra, into one that is not public? A private 
injunction should not be given any such authority, especially when 
given for the purpose of defeating the policy of our patent laws. 

I cannot bring myself to conclude that he who deliberately offends 
against the chief purpose of our patent laws, by withholding from the 
public generally the knowledge of an invention for nearly ten years, 
can nevertheless enjoy the benefits of the monopoly granted by such 
laws, because he has by special injunction kept his invention secret 
from more than a limited number of persons to the end that his monop- 
oly without the protection of the patent laws might be ccuitinued 
longer than the period prescribed by those laws. 

The plaintiff also makes the claim that an inventor may keep secret 
his invention as long as he chooses, and nevertheless obtain a patent,. 
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because the patent statutes do not prescribe any time within which an 
application for a patent must be filed after an invention is perfected. 

The cases chiefly relied upon as authority for this claim are Bates 
V. Coe, 98 U. S. 31, 25 L. Ed. 68, and Parks v. Booth, 102 U. S. 96, 
26 L. Ed. 54. The opinion in each of these cases was written by Jus- 
tice Clifford. Of the former of them, it is sufficient to say that the 
justice writing the opinion says that the subject he is discussing when 
he uses the language quoted was not in issue in the case, and in 
Andrews v. Hovey, 124 U. S. 694, 8 Sup. Ct. 676, 31 L. Ed. 557, the 
Supreme Court says of a passage immediately following that quoted 
from Bates v. Coe, 98 U. S. 31, 25 L. Ed. 68, and, while discussing the 
same point, that this "was an observation made in regard to a point 
not in issue or in judgment." 

As to the expression relied upon in Parks v. Booth, it is found in a 
discussion of the proper practice in patent cases under the pleading 
prescribed by statute which concludes as follows : 

"Subject to this explanation, it is clear that there is no proof in this case 
that the complainant was guilty of any laches in applying for a patent, or 
tliat his improvement ever went into public use or was on sale in this country 
before he applied for his patent." 

Upon this claim other cases are cited by the plaintiff which it is 
not necessary to discuss, for the reason that in not one of them was 
the question we are discussing in issue. 

It is also argued by the plaintiff that while it must be admitted that, 
if another discovers the invention while it is being kept secret, the first 
inventor cannot patent it, yet, so long as no person does make a sec- 
ond discovery of it, the right to a patent remains with the first dis- 
coverer. No decision of any court is cited in support of this claim, but 
various decisions are called to the attention of the court wherein ex- 
pressions like this are found: 

"It was not until after the several patents above specified had been ob- 
tained by others ♦ ♦ ♦ that Mason, nine years after his alleged Invention, 
comes forward to claim the exclusive right to make such jars. If he originally 
might have claimed it, he had slept too long." Consolidated Fruit Jar Ck). v. 
Wright, 12 Blatch. 149, Fed. Cas. No. 3,135. 

Bates V. Coe and Kendall v. Winsor are also cited in support of this 
daim. 

Upon expressions culled from these more or less applicable decisions 
is based this claim that while, if rights of third parties making the 
same discovery intervene, the first discoverer may not secure a patent, 
yet, if such private rights do not arise, the right for the patent contin- 
ues indefinitely. 

To grant this conclusion would be to go much beyond the scope of 
any of the decisions cited to this court, and would do violence to the 
conclusion reached, as we have seen, by the Supreme Court in the 
cases cited, that the primary and dominant purpose of the patent laws 
is the public one of promoting the useful arts and sciences by bringing 
into general use discoveries which may be made from time to time by 
inventors. That private rights have not intervened during the delay in 
taking out a patent cannot therefore be conclusive on this point, be- 
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cause the right of the public, the dominant right created by the patent 
law, springs into existence as soon as the discovery is made, and does 
not wait upon a second discovery by another person. This public 
right, being the ruling one of the law, is more potent to defeat the 
right to a patent on account of delay in applying for it, than any pri- 
vate right can possibly be. 

For these reasons, the decisions cited are not persuasive to the point 
that the right of an inventor continues perfect as against the public 
until private rights intervene to imperil it. 

It results from this discussion that the defense stated in paragraph 
14 of the defendant's answer will be sustained. The patent described 
in the bill will be decreed to be void because the discovery was used 
in the manner stated in the stipulation for almost ten years before the 
patent in suit was applied for, and was therefore abandoned, and also 
because the invention described in the patent was in public use more 
than two years prior to the application of the patent. 

The bill will be dismissed, at the plaintiff's cost 



KELLOGG SWITCHBOARD & SUPPLY CO. v. DEAN ELECTRIC CO. et al. 

(District Court, N. D. Ohio, E. D. September 21, 1915.) 

No. 9. 

Patents ^=5>328— Validity of — ^Infringement — ^Telephone Transmitteb. 
The Dean patent, No. 687,499, for an Improved telephone transmitter, 
as to the claims describing the granule chamber as carried on the dia- 
phragm. Is void, for want of novelty In view of the prior art. The re- 
maining claims must be limited to the precise construction described in 
the specifications, drawings, and claims, and, as so construed, held not 
Infringed. 

In Equity. Suit by the Kellogg Switchboard & Supply Company 
against the Dean Electric 0>mpany and others. On final hearing. 
Decree for defendants. 

Curtis B. Camp and Jones, Addington, Ames & Seibold, all of 
Chicago, 111., for plaintiff. 

F. O. Richey, of Elyria, Ohio, M. B. & H. H. Johnson, of Cleve- 
land, Ohio, and Charles A. Brown, of Chicago, 111., for defendants. 

CLARKE, District Judge. In this suit, the bill in which was filed 
March 4, 1905, infringement is claimed of claims numbered 1, 2, 
8, 9, 10, 11, 15, 16, and 17 of letters patent No. 687,499, issued to 
William W. Dean, dated November 26, 1901, for a claimed improve- 
ment of a telephone transmitter. The usual injunction and account- 
ing are prayed for. The defendants deny the validity of the plain- 
tiff's patent, deny infringement, plead that it is manufacturing a 
transmitter under letters patent No. 793,928, issued to W. E. Hark- 
ness, dated July 4, 1905, and further plead pubHc use and sale more 
than two years prior to the application for the patent in suit. 

That Dean came late into the transmitter field of invention, when 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexe<) 
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it was approaching, if it had not entirely reached, exhaustion, the 
record abundantly shows, and it also appears that he sought, not so 
much to produce an improved transmitter, as to construct one which 
would avoid infringement of satisfactory transmitters already in use, 
notably the White and Strombcrg-Carlson. The patent in suit is a 
combination patent, confessedly all of the elements used in complain- 
ant's transmitter had been long in use when the patent was applied 
for, and the only claim made in the case in which there is any real 
substance is described best in claim No. 7 of the patent in suit as : 

"The combination with a diaphragm comprising a sheet of material having 
a portion deflected to form a recess or chamber of an electrode within the 
chamber and moving with the diaphragm, a stationary support, a second elec- 
trode mounted on said support and extending into said recess or chamber, 
and comminuted material in said recess or chamber between said electrodes, 
substantially as described." 

The inventor declares in his specification that: 

The object of his Invention is to **provide a telephone which will be simple 
and compact in structure, and which will effectively prevent packing of the 
carbon granules, thereby overcoming an objection which is incident to most 
of the granular telephones as commonly constructed heretofore." 

Transmitters using granules of carbon in various forms Jbetween 
the electrodes of the transmitter had been in use for many years before 
Dean applied for his patent. But it is claimed that the carbon granules 
tended to adhere together or "pack," with a resulting defective trans- 
mission of sound waves, and that Dean's problem was to prevent this 
or reduce it to a minimum. That he produced a combination of well- 
known elements which gives good results is admitted, but that it is 
superior to several whidi went before is by no means proved. The 
most that can be claimed for the patent in suit, therefore, is that by a 
new combination of old elements it produces what is claimed as an 
improved result. There is much evidence in the record tending to 
prove that whatever improvement the plaintiff's transmitter possesses 
is due not more to the adjustment of the granule chamber on the 
main diaphragm than to improved preparation of the carbon granules 
and minor refinements in construction. 

The 19 claims of the patent in suit may broadly be divided into two 
classes : 

First. Those which describe the chamber containing the granules as 
integral with the main diaphragm of the transmitter by making use 
of it as a part of the chamber. The drawings all relate to this form 
of construction in which the main diaphragm forms one side of the 
granule chamber. 

Second. The claims which describe the granule chamber as "car- 
ried" on the diaphragm. Several of these claims describe the "sup- 
tplemental diaphragm as peripherally connected" with the main dia- 
phragm ; but this it seems clear enough was common in earlier trans- 
mitters, and as the connection is made in the patent in suit, it can serve 
no new purpose, since the construction obviously involves also secur- 
ing this supplementary diaphragm and the rear electrode, its stem and 
block, to the main diaphragm. That this can give a flexible connection 
to the supplementary diaphragm, which will contribute to the vibrat- 
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ing of the entire granule chamber, and so to the preventing of pack- 
ing, as claimed by one of the plaintiff's experts, seems entirely fancifuJ. 

The complainant clearly recognizes the line of demarcation which 
we have pointed out between the two sets of claims, and in this suit 
relies wholly upon the claims which describe the granule chamber as 
"carried on" the main diaphragm. The expression, "carrying the gran- 
ule chamber upon the diaphragm," as distinguished from making it 
a part of the diaphragm when applied to the subject-matter of this suit, 
must mean, in the opinion of this court, that the granule chamber 
rests upon or against, or is in a measure supported by, the diaphragm, 
and not, as defined by plaintiff's expert, Jackson, "in the double sense 
of supported in position by, or through and of caused to move with," 
whatever that may mean. 

Adopting the meaning which we have given to "carrying the granule 
chamber upon the diaphragm," it is very clear that the construction 
described in the second group of claims of the patent in suit was an- 
ticipated in substance and form in White, No. 485,311, dated Novem- 
ber 1, 1892, Colvin, No. 513,305, and Stromberg-Carlson, No. 580,434. 
It is very significant in this connection that an expert so resourceful 
as Mr. Jackson could not be induced to describe a construction of a 
transmitter within the claims declared on in this suit, though often 
pressed by counsel to do so. The suggestion is vehement that he at 
least thought it was not possible to do so withouit clearly infringing 
on earlier patents. 

As we have said, Dean, the inventor of the patent in suit, came late 
into the transmitter field of invention, and the advancement, if there 
was any advancement, made by him upon what had gone before, was 
meager, and consisted solely in a slight new arrangement of parts — 
indeed, it is pointed out in the record with a good deal of plausibility 
that the Dean patent consists in a mere reversal of the parts of the 
White patent. Both the Stromberg-Carlson and the White patent had 
been highly successful commercially before Dean entered the field, and 
the record shows that the White construction is now much more large- 
ly used than the plaintiff's, or any other construction; it being the 
standard of the Bell Telephone Company. 

Under these conditions it seems clear enough that the plaintiff 
should be limited to the precise construction described in its patent, 
and by this is meant the construction described in the specification and 
drawings, as well as in the claims, all read in the light of the state of 
the art to which the invention belongs. Card v. Colby, 64 Fed. 594, 
12 C. C. A. 319. This principle, so clearly stated by the Circuit Court 
of Appeals of this Circuit in D'Arcy v. Staples & Hanford Co., 161 
Fed. 733, 88 C. C. A. 606, seems sharply applicable. I cannot bring 
myself to think that there is sufficient substance in any of the claims 
to merit attention or discussion, except possibly those which make the 
diaphragm an integral part of the chamber in which are inclosed the 
carbon granules between the electrodes, and these are not involved in 
this suit. 

So far as the other claims are concerned (and they are the ones 
which it is claimed are infringed in this case), I am of the opinion that 
they are void for want of novelty upon the references already given. 
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to which may be added Hunnings, 1878, Charollois,^and Cousens; 
No. 609,877. Because these claims are void, of course the claim of 
infringement cannot be sustained in this case; but it may be said 
also that, restraining the other claims of the patent to the precise con- 
struction described in the specification, drawings, and claims, the 
transmitter manufactured by the defendant cannot successfully be 
claimed to infringe the plaintiff's patent, as counsel for the plaintiff 
insist that it does. 

It is not necessary for the court to go further into this case, but I 
feel that I should express my opinion to the effect that the testimony 
with respect to the telephones and transmitters found in use at Greeley- 
ville, S. C, manufactured and sold by Mason and introduced as 
exhibits in this case, show a public sale and use of a transmitter with 
a granule chamber carried upon the main diaphragm more than two 
years prior to the application for the Dean patent, even when the most 
rigid rules as to the burden of proof with respect to such questions are 
applied. There is no doubt in the mind of this court that the men who 
described the purchase and use of the three or four telephones at 
Greeleyville told the truth, and there is every reason to believe the 
testimony of Mason and Manning, supported as it is by the corre- 
spondence and invoices which are in evidence. The impression which 
the testimony of all of the witnesses named makes upon this court is 
unqualifiedly that they are honest men, telling the plain truth, and 
it will be a sad day for the administration of justice when the testi- 
mony of witnesses is rejected as untruthful simply because they may 
have been served with notice that a claim will be made that some 
article they are manufacturing infringes another's patent; and this 
is all that is urged to cast suspicion upon men of certainly high stand- 
ing in business and in the communities in which they live. It is not 
necessary to a disposition of this case to find that there was a sale 
and use of the invention as it is described in the claims relied upon 
in this proceeding, but, if it were necessary, this court would not 
hesitate to so hold upon the evidence in the record. 

The construction covered by the patent under discussion in this 
case is very simple, and comprises but few elements, yet the case has 
been permitted by counsel to hang about the courts undecided for 
10 full years, and the record has been burdened with more than 1,000 
pages by two experts called by the plaintiff. In these 1,000 pages 
there is scarcely an indication that either witness for a moment looked 
upon himself as called to candidly enlighten the court as to the few 
questions really up for decision. Their testimony would have de- 
lighted a dialectician of the Middle Ages with its exhibitions of skill 
in evading giving direct answers, but most of it is of no value at all 
to a court in seeking to discover where the truth lies between the 
conflicting claims of the parties. The time this case has been in court 
and the character of the record suggest very strongly that its pur- 
pose was not to secure a speedy settlement of a genuine controversy, 
but that it was intended rather as a menace, to be held in terrorem 
over the defendant and others who might have the temerity to enter 
this all but exhausted field of invention. 
231 P.— 18 
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A more appropriate ending to this opinion cannot be made than 
by quoting from American Stove Company v. Cleveland Foundry 
Company et al, 158 Fed. 978, 86 C. C. A. 182, in which the Cir- 
cuit Court of Appeals of this Circuit impressively says : 

"We note that more than two-thirds of the nearly 1,000 pages In this 
record are taken up by the testimony of expert witnesses. * * * As a 
contest between gentlemen learned In the science of the subject, It might be 
Interesting If one had leisure, though It seems sometimes to run into very 
attenuated points. * • * It Is not the province of VTltnesses to advocate 
the cause of the party who calls them, nor to pass upon the questions of law 
and facts presented by the controversy. Frequently an expert witness may be 
of much aid to the court in explaining matters whU^ can only be appreciated 
and understood by learning higher than the ordinary; but his province is 
to instruct, and not to decide, and even the Instruction is of uncertain value 
when it is colored from standing in the place of a partisan for one of the 
parties. Usually the testimony of one competent witness on each side is 
enough to insure a full and fair elucidation of what is recondite in the case. 
The voice of a single teacher is worth more than a confusion of many tongues. 
And the expense is worse than useless." 

It results from this discussion of the evidence and the authorities 
that the bill of the complainant will be dismissed, and that the defend- 
ant will recover its costs. 



KELLOGG SWITCHBOARD ft SUPPLY CO. v. DEAN ELECTRIC CO. et al. 

(District Court, N. D. Ohio, E. D. October 6, 1915.) 

No. 10. 

1. Evidence ^=»59t5(l) — Measube or Proof — Effect or Delay in Pboseou- 

TION. 

That a case has been permitted to drag without trial for 10 years re- 
quires the party asserting rights to establish them by clearer testimony 
than would be the case if he had diligently pressed his claim to a de- 
cision. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. S 2446; Dec. Dig. 
<8=3596(1).] 

2. Patents ^=^Z2S — Validity and Infringement — Telephone Switchboard 

Relay. 

The Manson patent, No. 784,872, for a telephone switchboard relay, 
claims 1, 2, 3, 6, 6, and 8, held void for anticipation in the prior art, 
and also not infringed, if conceded validity. 

In Equity. Suit by the Kellogg Switchboard & Supply Company 
against the Dean Electric Company and others. On final hearing. 
Decree for defendants. 

Curtis B. Camp and Jones, Addington, Ames & Seibold, all of Chi- 
cago, 111., for plaintiff. 

F. O. Richey, of Elyria, Ohio, M. B. & H. H. Johnson, of Cleveland, 
Ohio, and Charles A. Brown, of Chicago, 111., for defendants. 

CLARKE, District Judge. This is a suit in which the plaintiff 
claims infringement of United States letters patent No. 784,872, is- 
sued on the 14th day of March, 1905, to Ray H. Manson on an ap- 
plication filed on August 3, 1903, for an improvement in a telephone 
switchboard relay. 

^=»For other cases see same topic A KET-NUMBBR in all Key -Numbered Digests 4b Indexes 
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The bill was filed in July, 1905. The first testimony was taken in 
May, 1906, and the last was taken in March, 1915. There were years 
together in which no action whatever was taken in the case, and it is 
not surprising, therefore, to find that a record made up in this manner 
should be so confused and contradictory that it is difficult, if not im- 
possible, for a court to derive from it a result satisfactory even to 
itself. 

[1] The fact that the case has been permitted thus to hang about 
the courts for 10 years without trial, while witnesses have died and 
the memories of the living as to important facts, have failed, must 
inevitably require that the party asserting shall establish his rights by 
clearer testimony than would be the case if he had diligently pressed 
his claim to a decision. Pending suits, inore dead than alive, should not 
be permitted to extend statutes of limitation. After as well as before 
suit is instituted, equity aids the vigilant, not those who slumber on 
their rights. 

[2] Relays for various purposes, including that for which the one 
in suit was devised, were old in the art of telegraphy and telephony 
before Manson came into the field, and the changes which his patent 
makes in the constructions which had gone before are so slight that, 
unless they are of that rare class which, though seemingly slight, by 
their important results prove their originality and value, they should 
be looked upon as mere changes of form, suggested by experience, rath- 
er than as springing from inventive genius. 

That the patent in suit does not cover slight changes which produce 
great results is for this court conclusively proved by the fact that the 
plaintiff, though it has owned this Manson patent since the date of 
its issue in March, 1905, has manufactured and sold as its standard 
relay for telephone purposes the form which it was using before the 
date of the Manson patent, known as the Kaisling relay, manufactured 
under a patent applied for on October 17, 1901, and issued on March 
7, 1905— only seven days prior to the date of the issue of the patent 
in suit. 

The changes of construction covered by the claims in issue in this 
case, viz., claims No. 1, No. 2, No. 3, No. 5, No. 6, and No. 8 of the 
patent, consist in extending the contact carrying ends of the switch 
springs forward to near the end of the magnet, and in extending the 
horizontal arm of the elbow lever rearwardly, so that it will engage 
the springs which it operates at a point to the rear of the contact 
points, thus making these points more accessible and easier of inspec- 
tion than in the older form of construction. 

Other claims of the patent, not in issue in this suit, claim invention 
m a change in the form of the horizontal arm of the elbow lever, which 
consists in the cutting away of a considerable part of it, leaving only 
narrow strips or arms near the sides or edges of it. The ends of these 
rearwardly extending arms are connected by a pin properly insulated 
and so placed as to en^^age the spring which it is desired to move. The 
merits claimed for this construction are two: 

First That the extending forward of the switch springs and the 
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extending rearwardly of the horizontal arm of the elbow lever gives 
an unobstructed view of the contact points and easy access to them to 
an observer placed immediately in front of the instrument. This it 
is claimed is of value in searching for the cause of defective working 
when the relays are installed for use in the customary manner, side 
by side, and very close together. It is claimed that older constructions 
with the horizontal arm of the armature solid in a measure concealed 
some of the contact points, if there were more than one, and if the 
observer stood immediately in front of the instrument. 

Second. That it permits placing the vertical elbow of the armature 
closer to the end of the magnet than in earlier constructions and thus 
reduces the air space between the magnet and the elbow, thereby in- 
creasine the efficiency of the instrument. The evidence in this case 
shows that the armature is an instrument which rarely gets out of or- 
der. Convincing testimony to this effect appears in the advertisement 
of the plaintiff in Telephony of September 23, 1911, in which it makes 
a conspicuous feature in its advertisement of the Kaisling relay that 
no finger marks are to be seen in the dust accumulated upon the op- 
erating relay cases of exchanges in which the Kaisling relay is mounted, 
so seldom do they need inspection and repair. 

The claim of superior efficiency made by the plaintiff for the Man- 
son relay, because it permits of bringing the vertical arm of the arma- 
ture elbow closer to the end of the magnet than other constructions 
permitted, and so requires lighter current for operation, is stoutly af- 
firmed by the experts for the plaintiff, and just as confidently denied 
by experts for the defendant. In this state of the record, the fact 
that the plaintiff has now for ten years continued to manufacture, use, 
and sell the Kaisling relay, placing upon the market, as the records 
show, several hundred thousand of them, while all the time owning 
what it now claims is this superior Rfanson relay, of which it has 
manufactured in all those years not to exceed 10,000, and those (a 
former chief engineer of the company testifies) were manufactured 
for the purposes of this suit, is evidence clearly sufficient to satisfy 
this court at least that the claim is not well founded and must be re- 
jected. 

That the Manson construction brings the contact points of the re- 
lay into a position more readily accessible for inspection and repair 
than are the contact points of the Kaisling relay would seem to be 
clear from inspection of the instruments ; but here again the conduct 
of the plaintiff through all these years in not using the Manson relay 
and in continuing to use the Kaisling is of itself very strong evidence 
that the claimed advantage of the position of the contact points has 
been exaggerated, or that the claimed change of position of the con- 
tact points is not of any considerable importance in the art, either 
because inspections of relays are not frequently necessary, or because 
tests of them are made, not by looking at them, but by electrical tests, 
such that a view of the contact points is not necessary. 

The contribution of the Manson construction to the art at most 
consisted in lengthening the switch springs in one direction and in ex- 
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tending the horizontal arm of the elbow lever in the other; and for 
the purposes of this suit that is all, for there is no claim made in this 
case that the special form given the horizontal arm of the armature is 
infringed by the defendant's construction. As we have said, relays 
in various forms were in use long prior to Manson's claimed inven- 
tion, and whatever of merit there may have been in carrying the con- 
tact points forward, and in moving the point of engagement of the 
lever with the switch springs backward, seems to have been fully an- 
ticipated by the Burns relay, which it is stipulated is a part of the 
prior art, and by the McBerty patent. No. 592,432, issued on October 
26, 1897. 

These references seem to make it unnecessary to go into an analysis 
of the conflicting evidence as to the relative dates of invention of the 
Manson relay, and of what is known in this record as the American 
Electric relay, and without doing so we conclude that the construc- 
tion of the Manson patent was anticipated by Burns and McBerty, and 
therefore is without novelty and invention, and since the plaintiff has 
held the patent unused for now 10 years, while manufacturing and 
selling a type of relay which it is claimed in this suit the Manson is a 
great improvement upon, we are constrained to conclude that the ac- 
tions of the plaintiff are to be relied upon rather than its witnesses, 
and that the construction is wanting in any special utility. 

It may be added, we think with entire propriety, that one coming 
into the field of invention as Manson came into this field, when it had 
approached, if, indeed, it had not reached, exhaustion, must be con- 
fined to the precise construction which he sets forth in his patent, and 
that for this reason, since the construction of the defendant differs 
quite as essentially from Manson's as Manson's does from Kaisling's, 
even if the Manson patent were not void, it must be held that the 
defendant's construction does not infringe it. 

It results that the bill will be dismissed, at the costs of the plaintiff. 



KELLOGG SWITCHBOARD & SUPPLY CO. v. DEAN ELECTRIC CO. et aL 

(District Court, N. D. Ohio, E. D. November 2, 1915.) 

No. 12. 

Patents <8=»328— Infringement — Hakmonic Selective Signaling System — 
Suit fob Infringement — Laches. 

The Dean patent, No. 779,533» for a harmonic selective signaling system, 
for use in the operating of party line telephones, held not infringed. 
Complainant also held barred from the right to relief by laches in failing 
to diligently prosecute the suit. 

In Equity. Suit by the Kellogg Switchboard & Supply Company 
against the Dean Electric Company and others. On final hearing. 
Decree for defendants. 
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Curtis B. Camp and Jones, Addington, Ames & Seibold, all of Chi- 
cago, 111., for plaintiff. 

F. O. Richey, of Elyria, Ohio, M. B. & H. H. Johnson, of Cleve- 
land, Ohio, and Charles A. Brown, of Chicago, 111., for defendants. 

CLARKE, District Judge. This is a suit in which infringement is 
claimed of United States letters patent No. 779,533, applied for June 
14, 1903, and issued to the plaintifT, as assignee of William W. Dean, 
on January 10, 1905. A preliminary and final injunction and an ac- 
counting are prayed for. 

The bill in this suit was filed on March 23, 1906. The answer was 
filed on June 5, 1906, and then there was nothing filed in the case 
until May 11, 1907 — ^almost a year. Again nothing was done in the 
case from October 1, 1907, to March .15, 1909, a period of almost one 
year and six months. Depositions were filed in March, 1909, and in 
rebuttal in April, 1909, and then nothing more was filed until Decem- 
ber 18, 1912. The case has hung along, more dead than alive, ever 
since. 

It is obvious that a chancellor should not weigh in golden scales the 
^aims of a plaintiff who has thus slept upon such rights as it may have 
had. Equity aids the vigilant, but it leaves the slothful where it finds 
them — where they have voluntarily placed themselves. The Supreme 
Court has said: 

"It has been frequently held that the mere institution of a suit does not 
of itself reUeve a person * * * of laches, and that, if he fail in the dlU- 
gent prosecution of the action, the consequences are the same as though no 
action had been begun." Johnston v. Standard Mining CJo., 148 U. S. 870, 13 
Sup. Ct. 589, 37 L, Ed. 480, approTed in terms Willard v. Wood, 164 U. S. 
525, 17 Sup. C5t 176, 41 L. Ed. 531. 

And laches is a defense which can be made without any pleading 
to support it. The Supreme Court, in a case often cited with ap- 
proval, says: 

"If the case, as it appears at the hearing, is Uable to the objection by 
reason of the laches of the complainants, the court will, upon that ground, 
be passive, and refuse relief. • • • Nothing can call forth this court into 
activity, but conscience, good faith, and reasonable dUigence. Where these 
are wanting, the court Is passive, and does nothing. Laches and neglect are 
always discountenanced; and therefore, from the beginning of this Jurisdic- 
tion, there was always a limitation to suits In this court" SulUvan v. Port- 
land, etc., B. B. Ck>., ^ U. S. 806, 24 L. Ed. 324. 

If it were necessary to reach a just decision of this case, this court 
would not hesitate to decide that the plaintiff has shown sucli utter 
lack of diligence in the prosecution of its claims in this suit tliat it 
deserves in a court of equity neither the remedy of an injunction nor 
of an accounting. It is significant that the preliminary injunction 
prayed for in the bill was never applied for. But it is not necessary 
to place the decision of the court on this ground alone. 

The patent in suit is an elaborately detailed one, making 19 separate 
claims of invention, 6 of which, viz., claims No. 1, No. 3, No. 5, No. 
17, No. 18, and No. 19 are claimed to be infringed by the defendant. 
The patent is for a combination of well-known elements, and relates 
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to claimed improvements in a harmonic selective signaling system, 
which finds its most important use in the operation of party line tele- 
phones. . It is not necessarjr in this opinion to go at lengtfi into the 
theory upon which harmonic selective ringing of bells proceeds ; it is 
all elaborately worked out and clearly stated in the Currier and Light- 
hipe patents, hereinafter referred to, and all issued long prior to the 
filing of the application for the patent in suit. 

All of the elements of the combination claimed in the patent in suit 
were, as we have said, well known and fully understood when the 
application for the patent was filed, and all of them had been used 
in the same combination to produce the same result, though perhaps 
not so successfully as the plaintiff acccmipHshed it. Clear proof of 
this is to be found in letters patent No. 246,374, dated August 30, 
1881, in letters patent No. 251,097, dated December 20, 1881, and in 
letters patent No. 425,594, dated April 15, 1890, all issued to J. B. 
Currier; in letters patent No. 451,414, dated April 28, 1891, issued to 
A. Storer; and in letters patent No. 550,982, dated December 10, 
1895, issued to J. A.Lighthipe. To these should be added letters pat- 
ent No. 449,106, dated March 31, 1891, issued to the American Bell 
Telephone Company, assignee of John J. Carty. 

A detailed discussion of the state of the art prior to the application 
for the patent in suit would involve an opinion of very great length, 
and we shall therefore not attempt any such discussion. It is enough 
to say that a reading of the Currier and Lighthipe patents, hereinl^- 
fore referred to, makes it convincingly clear that both of these men 
understood the theory and principle upon which Dean proceeded in 
working out the harmonic selective signaling system which he sought 
to cover by the patent in suit. That the Currier and Lighthipe .sys- 
tems were extensively used in actual practice for a long time there 
can be no doubt. It seems, however, that they were not as satisfactory 
in the actual working as the Dean system, covered by the patent in 
suit, proved to be, and that at the time Dean's patent was granted, 
for one reason or another, they had substantially fallen into disuse. 

Counsel for the plaintiff argue this case as if the patent in suit were 
a patent on an improved form of reed or bell ringer, used in com- 
bination with an improved form of polarized bell, in such manner that 
the reed is constantly under the control of the ringing currents, there- 
by producing new and useful results. However, the claims relied on 
in the patent make no claim to any special construction of a reed 
tongue or bell ringer, or of a polarized bell, but, on the contrary, tlie 
feature of novelty which is alleged in each of these claims seems to 
consist in a reed tongue so tuned that the operative rates of actuation 
of the bells shall be "the natural rates of vibration of the reed tongues, 
as modified by the action of the gongs of the bells in being struck." 

The language just quoted is from the first claim of the patent, but 
It is repeated in terms in the third, fifth, and seventh claims, and in 
substance in the seventeenth, eighteenth, and nineteenth claims, and 
the claim to novelty seems to lie wholly in the supposed discovery 
that the natural rate of vibration of the reed tongue differs from the 
operative rate, and that successful operation of the system depends 
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Upon giving to the reed tongues, not their natural rate of vibration, 
but the higher rate which results from the modification of the natural 
rate due to striking upon the signal bell or gong. That this was what 
Dean thought he had discovered seems clear from the declaration of 
his specification that: 

"It is practically impossible to operate a tuned bell * * * by means of 
an alternating current of a frequency or pitch corresponding to the pitch or 
natural rate of vibration of the tuned reed forming the tongue of the bell." 

That this "operative or resultant'* rate of vibration of the reed is 
higher than the unmodified natural rate was declared by Currier and 
Lighthipe, who both recognized that the striking of the tongue on the 
bell tended to accelerate the speed of its vibration, and this is stated 
as a fact by Dean in claims No. 2 and No. 4 of the patent in suit, say- 
ing that : 

The "operative rates of actuation of the bells is [being] higher than the 
natural rates of vibration of the reed tongues." 

Assuming that the tuning of the reeds to the operative rate of vi- 
oration was the essence of what Dean thought he had discovered, it 
is sufficient for the decision of this case to say that the system manu- 
factured by the defendant does not depend for its successful opera- 
tion upon the tuning of the reed tongues of the bells to an operative 
rate higher than their natural rate of vibration, but that, on the con- 
trary, the operative rate of actuation of the bell in the defendant's 
system is proved to be the natural rate of vibration of the reed tongues, 
unmodified by the action of the signal bell when it is struck. That 
in the defendant's system the reed tongues are actually operated in 
practice at their natural rate of vibration seems clearly enough es- 
tablished by the testimony in this record. 

It was perfectly understood by both Currier and Lighthipe that one 
of the chief difficulties in securing a practical harmonic selective signal- 
ing system consisted in the adjusting of the rate of vibration of the 
reed tongue so that it would vibrate in synchronism with the actuat- 
ing current, and since the rate of vibration could be modified at will 
by using movable weights on the reed, as was sometimes done, or, by 
varying the weight of the hammer, or by varying th^ flexibility of the 
tongues, it would seem that the solution of the problem of arriving 
at a construction of the reed tongues, which would eliminate that diffi- 
culty, was to be found in the course of very simple experiments, not 
rising to the dignity of invention. 

The testimony in this case, while conflicting, as is usual in such 
cases, seems to establish clearly enough that in the patent in suit a 
rate of vibration of the reed was found which in practice worked more 
satisfactorily than what had gone before, and that in the system used 
by the defendant a diflferent rate, namely, the natural rate of vibra- 
tion of the reed, was found equally practicable when used in the com- 
bination of elements adopted by the defendant. It should be said, 
also, that it is open to very serious doubt whether the superiority in 
the operation of the system of the patent in suit over the Currier and 
Lightiiipe systems was not due to improvements in the current gen- 
erating and other appliances used in operating the system, which had 
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gradually developed during the 24 years which elapsed between the 
issuing of the Currier patents and the patent in suit, and during the 
10 years which elapsed between the issuing of the Lighthipe patent 
and the patent in suit, rather than to any improvement springing from 
the combination described in that patent. Those were years of great 
advance and refinement in the development of electrical appliances of 
all kinds, and especially of such as it was necessary to use in the op- 
eration of such a system of signaling as is under discussion in this 
case. 

The long years that this case has been hanging about the courts 
have resulted in the accumulation of a mass of conflicting testimony and 
theories, especially of expert te^lstimony and theories (for the plaintiff, 
447 pages, Smythe in 1907, 110 pages, and Dunbar in 1911, 337 pages; 
and for the defendant, Miller and Slough, 216 pages, in 1908), respect- 
ing what seems to be a very simple matter, when the development of 
the art shown in the patents of Currier and Lighthipe had once been 
attained. The advance which the patent in suit made, if it made any 
advance, on what had gone before, seems to this court of such char- 
acter that the work of Dean with respect to the patent in suit con- 
sisted rather "in inventing a patent than in patenting an invention," 
and therefore, if the patent is allowed to stand at all, it should not be 
given a scope beyond the precise letter of its claims. 

The result of this discussion of the case is that because of the laches 
of the plaintiff, and also for the reason that the construction of the 
defendant does not infringe the patent in suit, the bill will be dismissed, 
and the defendant will recover its costs. 



LANDE y. STERNBERG. 

(District Court, E. D. New York. March 4, 1916.) 

Patents ^=:»328 — ^Validity and Infbingement — Sash Lock. 

The Lande patent. No. 1,102,519, for a sash lock, claixuB 1 and 2, held 
valid and infringed by the device of the* Sternberg patent, No. 1,108,629. 
The latter patent, if valid as covering an improvement over the Lande 
device, held not infringed. 

In Equitj'. Suit by Max Lande against Moses J, Sternberg, with 
cross-bill. 'Decree for complainant. 

Samuel Silbiger, of Brooklyn, for plaintiff. 

Goldstein & Goldstein, of New York City (Abraham Lipton, of New 
York City, of counsel), for defendant. 

CHATFIELD, District Judge. This action presents a peculiar dis- 
agreement between two men whose business relations arose, from plans 
by which the defendant was to advance money and to receive an in- 
terest in a business or corporation, to put upon the market a device 
which the plaintiff had invented and for which he had already applied 
to the U nited States government for a patent. His application was 

®=»I^or other cases see same topic & KEY-NUMBER io all Key-Numbered Digests & Indexes 

Digitized -b^VorOOSlC 



202 231 FEDERAL REPORTER 

filed upon the 11th day of October, 1913, and the patent was not is- 
sued until the 7th of July, 1914, under No. 1,102,519. 

In January or February of 1914, the plaintiff and defendant met 
together while attending services at a synagogue in Brooklyn, and the 
plaintiff, Lande, then communicated to the defendant the proposition 
that the defendant make an investment in putting upon the market 
the device for which Lande had made the patent application. The 
defendant was interested, and it appears that certain models or samples 
were prepared and inquiry started as to the possibilities of sale and 
manufacture. 

The device of this patent is a post or bolt, intended to pass above tlae 
lower sash of a window into a socket or keeper fastened to the upper 
sash of the window. It is held in place by a bracket attached to tlie 
window jamb. Lande's application and the patent as issued contained 
a spring in the head of. the bolt, which would normally maintain the 
bolt in the locked position, unless held back by means of a pin sliding 
in a rectangular-shaped slot. The presence of this spring insured the 
necessity of drawing the knob away from the window or out into the 
room before this pin could be turned into the crosswise portion of the 
slot. 

It soon became evident to the men attempting to manufacture and 
sell the device that the cost of production was greatly increased by the 
complexity of the parts containing the spring, and that the spring was 
unnecessary. The protection afforded by the slot and pin could be 
obtained, even if the additional force necessary to witlidraw the bolt 
against the spring were not required, and if the slot was placed only 
in the keeper or socket, instead of also in the outer shell or casing of 
the bolt itself. 

The evidence indicates that a suggestion to this effect came from 
one of the mechanics, who was interrogated about making the device. 
In the meantime a meeting of other men connected with the plaintiff 
and defendant in their church and business associations was held, to 
form a corporation to manufacture and sell the device, but a dispute 
arose as to the amount of stock which the plaintiff and defendant, re- 
spectively, were to have as individuals, and the defendant seems to 
have conceived the idea of putting upon the market for himself the 
sash lock in the simplified form, which was the natural development 
of the suggestion to omit the spring and to change the position of 
the slot. 

After difficulties had arisen between the plaintiff and the defendant, 
and while the defendant had in his possession many of the articles 
which had been made up for the intended joint use of both men, the de- 
fendant made an application to the Patent Office, upon the 29th of 
May, 1914, and a patent was allowed him upon the 14th day of July, 
1914, for the simplified form of window lock, which had grown out 
of the attempt to manufacture the device as invented by Lande, but 
with one new feature. 

This change was to construct the bracket in two parts, pivoted to- 
gether so that the weight of the bolt would cause the outer part of 
Sie bracket to rotate with the weight of the bolt when not locked, and 
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thus to allow the bolt to hang down straight (instead of sticking out 
into the room from thq window jamb) when the window was not 
locked. 

Claims 1 and 2 of the Lande patent, which was issued seven days 
earlier, are as follows: 

1 "L A sash lock, comprising a window bearing, a bolt slidable therein, and 

I baying a bit, a sash, a keeper on the sash having a bit-slot and adapted to be 

engaged by the bolt, and means for closing said slot. 
"2. A sash lock, comprising a window bearing, a bolt slidable therein, and 

having a bit, a latch having a plug, and a keeper adapted to receive the bolt 

and having a bit-slot adapted to be closed by the plug." 

! (The other claims include the spring knob or head.) 

Claims 1 and 2 of the Sternberg patent, issued on the 14th day of 
July, 1914, are as follows: 

*'l. A window fastener, comprising a socket in a sash, a bolt adapted to 
engage therewith, and a pivoted bracket in which said bolt is carried and 
adapted to slide, for the purpose set forth. 

**2. A window fastener, comprising a bolt, a bracket pivoted to a window 
frame and in which said bolt slides, and a plurality of sockets in the upper 
sash, the bolt passing freely over the top of the lower sash and engaging the 
sockets in the upper sashr" 

It will thus be seen that Sternberg claimed the pivoted bracket as 
a feature of his invention, and that Lande was allowed a patent for 
the otlier features of the sash lock (but without describing the spring), 
which had proved to be the mechanical or financial objection to plac- 
ing a cheap and simple device upon the market. In the meantime, how- 
ever, and according to the testimony with the knowledge of both Lande 
and Sternberg, plans had been made to apply for another (Canadian) 
patent, and upon the 21st day of May, 1914, Lande signed the applica- 
tion. This was filed in the Dominion of Canada, and a patent was 
issued on October 13, 1914, in which Lande describes the sash lock in 
substantially the form of the Sternberg device, without the pivoted 
bracket. Claim 1 of the Canadian patent is as follows : 

"1. A sash lock, comprising a window bearing, a bolt slidable and rotatable 
therein, and having a bit, a sash, a keeper on the sash having a bayonet slot 
adapted to be engaged by the bit, and means for checking the rotation of 
the bolt while in engagement with the keeper.*' 

No expert testimony has been presented. None of the filed wrap- 
pers are before the court, and the witnesses have testified entirely 
from the standpoint of laymen, leaving the interpretation of the pat- 
ents and of the inventions to the court. 

It must be assumed, therefore, in the absence of anything to the con- 
trary, that the parties understood what the language of their ai>- 
pHcations and claims purports to mean. It is evident tliat the patent 
issued to Sternberg for a window lock, with the rotatable or swivel 
form of bracket, in combination with the slot arrangement of the bolt 
and keeper, might be held a patentable invention or improvement even 
over the Lande patent, if otherwise allowable. 

As has been said in the case of Garrison v. Eagle Wagon Works, 

229 Fed. 159, C. C. A. , the mere allowance of a patent does 

not show that none of the earlier patents could be cited as anticipa- 
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tions. Nor is the fact that the Patent Office is not shown to have sug- 
gested an interference between Lande and Sternberg conclusive proof 
as to the amoutjt of originality in the Sternberg patent, which was 
evidently later* in conception than that of the original device, as shown 
by the Lande applications for the United States patent and the Ca- 
nadian patent as well. 

As between Lande and Sternberg, Lande was certainly the prior 
inventor of everything which he can claim before January, 1914, when 
he first brought the matter of a sash lock to Sternberg's attention. 

The plaintiff charges infringement by the defendant through the 
use of devices made in accordance with the Sternberg patent, in the 
form in which those ideas have been and are commercially placed up- 
on the market, and in the form in which elimination has simplified the 
device. The defendant, on the other hand, not only denies this charge 
of infringement, but has claimed as original invention on his part, the 
simplification of the Lande device, and the improvement by the rotat- 
able or swivel bracket. He in turn charges infringement by Lande in 
adopting the use of the solid bolt which is the simplified' device of 
his own (that is, Lande's) patent. The defendant mentions in claim 2 
a "plurality of keepers." This is shown by Lande, but the defendant 
connects the keepers by a metal plate, which does not involve inven- 
tion. 

As between Lande and Sternberg, the Lande patent seems to be 
sufficient in conception and disclosure to cover the form of device 
with the spring omitted. The simplified structure is merely the equiv- 
alent, in all of the patentable elements, of the structure which Lande 
in effect complicated by adding the spring. 

It further is apparent that Lande appreciated the fact that the 
patentable elements of his structure could be comprised in a device in 
which the spring or an equivalent therefor might take a different form ; 
and, as is shown in the claims cited, he did not limit himself to the 
spring construction. In this sense of the Lande patent, Sternberg 
is evidently an infringer, and is entitled only to the rights of an in- 
ventor of an improvement over the Lande patent. On tlie other hand, 
the idea of the swivel is original in combination with the other parts of 
a device of this sort, and is patentable if it involves invention. No prior 
art has been presented to indicate whether the conception was a mere 
mechanical change from earlier patents, except the Lande patents. 

As between Lande and Sternberg, Sternberg would not seem to 
be entitled to charge infringement of his patent by the present form 
of the Lande device. The claim in the Sternberg patent for the com- 
bination of the Lande lock with a pivoted or swivel bracket is clearly 
not infringed, and Sternberg does not show any right, as inventor, to 
the lock without the spring. 

The testimony of the defendant and his lack of understanding of 
the mechanical principles involved made it evident that any invention 
by him must have been entirely a mental concept, which he could not 
illustrate or explain other than by model, and he has shown no ability 
to distinguish the elements of a patentable claim, or to differentiate 
between the claims of the patents whicli he actually received from the 
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claims of the patent which was issued to Lande. His application, 
drawn by. the attorney from a device or model, may not even be valid 
as a patentable combination, if the only concept in the mind of the in- 
ventor was the rotation or bending down by hinge or pivot of a post 
jutting out into the room when not in use. But that question is not 
before the court. Through the presentation of the model to his pat- 
ent attorney, Sternberg was enabled to file an application for a com- 
bination, which has been allowed, and considered an improvement over 
the Lande patent in the simplified form without the spring. 

Under these circumstances, the only decree which can be entered 
in this case is to hold the Lande patent valid and infringed by Stern- 
berg, inasmuch as Sternberg had no rights to use his improvement upon 
the Lande device, unless he obtains Lande's consent to the use of the 
original Lande patent. 

The counterclaim should be dismissed for noninfringement of the 
Sternberg patent, even presuming that to be valid as an improvement. 



TITUS et aL v. UNITED STATES SMELTING, REFINING ft MINING 
EXPLORATION CO. et aX. 

(District Court, S. D. New Tork. January 24, 19ia) 

L CoBPOBATioirs ^=»574 — ^Reobganization — Contbacts by Bondholders' 

GOUMITTEB — YALI DITT. 

A majority of the bondholders of a corporation whose assets consisted 
of the capital stock of certain mining companies deposited their bonds 
with a committee to be used In carrying out any reorganization plan they 
might approve. The committee entered into a contract with defendant 
corporation by which the latter agreed to advance money for reorganiza- 
tion purposes and also to expend not exceeding $200,000, in exploration 
of the mining property. It was to be the sole judge of the manner and 
extent of such exploration with the right to abandon the work at any time 
in its discretion, and was to be secured by a pledge of all the property of 
the first corporation which the committee agreed to buy in at foreclosure 
sale. Without notifying the bondholders of this contract, the committee 
submitted to them a plan of reorganization, which was approved, by which 
the committee was to organize a new corporation to own the property 
boaght in, but which authorized the committee to create prior liens not 
to exceed $300,000, for any purpose which the committee in its "uncon- 
trolled discretion" should deem wise or necessary for the protection or 
development of the property. The agreement with defendant was carried 
out, and to secure It the committee pledged all the proi>erty it purchased 
at the foreclosure sale. Defendant abandoned the exploration work and 
sold and bought in the stocks so pledged. Held, that such contract and 
the pledge and sale of the stocks thereunder were void because the 
committee had no authority originally to make the contract, and under 
the approved plan and agreement its authority to create Indebtedness 
extended only to such as in its "uncontrolled discretion** was necessary 
for the protection or development of the property, whereas by the con- 
tract it had deprived Itself of all discretion as to the amount to be expend- 
ed or the manner of its use ; that the pledge was valid only to the extent 
that it secured advances made for purposes of the reorganization which 
was within the committee's authority. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §{ 2297-2303 ; 
D ec Dig. <8=»574.] 

d=>Por other cases Bee same topic A KEY-NUMBER in all Key-Numbered Digests A Indexes 

Digitized by VorOOSlC 



206 231 FBPBRAL RBPORTBB 

2. CoBPOBATioNS ^=»574 — Reorganization— Tbiob Liens.** 

The words '*prlor lien," as used in a proposed plan for reorganization 
of a corporation providing that the property of the old company should 
vest in a new one free and clear except for a prior lien to be created by 
the committee, mean a first or superior lien, and not one necessarily ante- 
cedent in time. 

[Ed. Note.-— For other cases, see Corporations, Cent Dig. §§ 2297-2303 ; 
Dec. Dig. <8=»574.] 

In Equity. Suit by Edward H. Titus and others, as executors, etc., 
and others, against the United States Smelting, Refining & Mining 
Exploration Company and others. Decree for complainants. 

Otto C. Wierum, Jr., of New York City, for complainants Titus 
and others. 

Fredric W. Frost, of New York City, for complainants Deckand 
and others. 

Thomas Mills Day, of New York City, for complainants Denison 
and others. 

Wing & Russell, of New York City (Philip W. Russell and Burt 
D. Whedon, both of New York City, of counsel), for defendants. 

MAYER, District Judge. [1] This suit is brought by various bond- 
holders of the Alaska-Ebner Gold Mines Company (hereinafter called 
"Alaska-Ebner"), on behalf of themselves and all other certificate 
holders under a deposit agreement and reorganization plan of bond- 
holders of Alaska-Ebner dated September 11, 1913, who shall make 
themselves parties to the suit and contribute to its expenses. The 
relief asked for, briefly stated, is: (1) That a certain agreement dated 
June 30, 1913, and a supplemental agreement dated December 30, 
1913, between the defendants, be adjudged usurious and void and 
canceled ; (2) that it be decreed that the defendant company (herein- 
after called "Exploration Company") surrender 100,000 shares of 
stock of Ebner Gold Mining Company (hereinafter called "Ebner"), 
and 1,000 shares of stock of Humboldt Mining Company (hereinafter 
called "Humboldt"), to a receiver to be appointed for the benefit of 
plaintiffs and such others similarly situated as may come in; (3) that 
Exploration Company be enjoined from selling or offering to sell, or 
otherwise disposing of, these shares of stock; and (4) that the plain- 
tiffs may have such other relief as may be in accordance with justice 
and equity. 

Alaska-Ebner Gold Mines Company was a Maine corporation which 
owned the entire capital stock of Ebner and of Humboldt and 55 per 
cent, of the capital stock of Bristol Consolidated Mines & Smelting 
Company (hereinafter called "Bristol Company"), and these stocks 
constituted practically its only assets of anv value. On December 19, 
1912, the situation of the company was tfiat receivers in equity had 
been appointed by the District Court of the United States for the 
Southern District of New York ; that there were outstanding a large 
bond issue and current liabilities to a substantial amount in addition 
to those secured by collateral. On that day, a bondholders' protective 
and reorganization committee issued what is known as circular No. 1, 

^spFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexcs^ 
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in which the committee set forth the history of the company, a brief 
description of properties in which it was interested, a general state- 
ment of securities outstanding and current liabilities, and various con- 
clusions and recommendations of the committee. The circular stated 
that for several months negotiations had been carried on with repre- 
sentatives of the United States Smelting, Refining & Mining Com- 
pany, with a view of interesting that company in the Alaska-Ebner 
enterprise. The company just mentioned is a different company from 
Exploration Company, but is substantially the same concern so far as 
affects the questions in this suit. Exploration Company is in the busi- 
ness, as its name implies, of investigating and exploring mines, and 
apparently the other company, among other things, takes up projects 
approved or recommended by Exploration Company. It was pointed 
out in this circular that the only, security for the outstanding bonds 
consisted of (1) an abandoned copper mining property in California; 
(2) 55 per cent, of the stock of Bristol Company; (3) $159,600 par 
value out of a total of $500,000 par value of the stock of the Ebner. 
It was also stated that the water power of Ebner was of considerable 
value but liable to be lost by nonuser, and that a resumption of opera- 
tions requiring the use of this water must take place within a reason- 
able time in order to retain the right to it. 

The committee pointed out that to save the situation it was necessary 
(1) to secure the balance of the stock of Ebner of which the trustee 
then controlled only about 31 per cent. ; (2) to secure certain shares of 
stock then held as collateral security for a loan to Alaska-Ebner; (3) 
to settle loans amounting to about $115,000 made by various parties 
to the Alaska-Ebner for which they held about $662,000 of bonds as 
collateral security ; (4) to expend a sum not to exceed $200,000 in ex- 
tending the tunnel on Ebner property and thoroughly exploring the 
ore deposits; (5) if ore deposits were found in quantity and of 
quality to warrant a large operation, to secure capital to develop the 
mines. The committee further stated that, in view of the complicated 
condition of the company's affairs and the uncertainty as to the possi- 
bilities of the future, it seemed impracticable to suggest a complete 
plan of reorganization at that time. It expressed the hope that a 
development company might be organized with Winslow and Rice of 
the Smelting Company controlling it, and stated that if a plan of 
organization could be prepared, to which the stockholders of the com- 
pany would assent, money might be obtained to put the company on 
its feet, but, if not, then that it was apparent that the interests of the 
bondholders could only be protected by a foreclosure of the existing 
mortgage and the purchase of the property for account of the bond- 
holders. The circular ended with the usual request for a deposit of 
bonds. 

From the foregoing, it will be seen that this was, in substance, the 
customary form of address by a committee of bondholders, merely 
tentative in character and leaving the whole subject of future action 
in any definite way to future events and developments. 

On June 28, 1913, an order was made by the District Court approv- 
ing a contract between the receivers and one H. W. Martin, dated 
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May 27, 1913. That contract provided that Martin should proceed to 
do all such work upon the properties of Ebner and Humboldt as 
should be designated by the engineer of the receivers, with the ap- 
proval of Martin, and that Martin should furnish all the materials and 
appliances necessary for that purpose; that Martin should not be 
required to expend any sum in excess of $200,000, should complete 
the work within 12 months; and that the receivers should issue their 
certificates in the requisite sums in an amount not to exceed $300,000, 
bearing interest at 6 per cent, and payable 18 months from the date 
of the first issue thereof, or upon any earlier date at the option of the 
receivers, and upon any sale pursuant to a decree of foreclosure of 
the property covered by the mortgage oiF the Alaska-Ebner. The con- 
tract further provided that the receivers were to deliver to Martin 
their certificates in various amounts mentioned, and for such further 
sums as had been advanced by Martin to purchase preferred or under- 
lying claims against Alaska-Ebner and certain stock and securities, the 
amount of which advances aggregated $60,272.41 and interest, as well 
as certificates for the work, labor, and services to be performed by 
Martin. It was further provided that the receivers were to deliver 
and pledge to Martin, upon the surrender thereof, all of the preferred 
or underlying claims, stock, and securities of every kind, which he 
then held as security for his advances, and that these claims, stock, and 
securities were to be security for the receivers' certificates, pursuant to 
the order of court dated May 21, 1913. 

It will be noted that the contract contemplated that Martin should 
not be required to expend more than $200,000, and that the receivers 
were authorized to issue their certificates in an amount not to exceed 
$300,000. 

On June 30, 1913, as the result of negotiations between the com- 
mittee now consisting of five members (hereinafter called the Chap- 
man Committee) and the representatives of Exploration Company, an 
agreement was entered into between the Chapman Committee and Ex- 
ploration Company. This agreement recited that Alaska-Ebner owned 
the entire capital stock of Ebner and Humboldt and 55 per cent, of 
the capital stock of Bristol Company, was without funds or credit to 
operate its controlled companies, had issued $1,615,000 par value of 
first mortgage 7 per cent, bonds, whereof, about $843,000 were out- 
standing for value, and about $662,000 were treasury bonds pledged 
as collateral to loans aggregating, with interest, about $150,000, and 
that about $110,000 were in the treasury, all of which bonds were in 
default of principal and interest and were secured by the pledge of 
all the stocks and other assets of the company ; that the value of the 
bonds depended chiefly on the value of Ebner, which value was un- 
known and could not be determined except by exploration and de- 
velopment work, estimated to require two years and $200,000 and, if 
value was proven, could not be extracted except by an expenditure of 
additional money estimated at upwards of $2,000,000: that the hold- 
ers of the bonds were unable or unwilling to contribute sufficient money 
to improve the property or develop it; and that the Chapman Com- 
mittee had on deposit with it upwards of 60 per cent, of bonds subject 
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to the right of the depositors to approve and enter into or reject and 
withdraw from any plan of reorganization the committee might submit. 
It was further recited that the committee solicited Exploration Com- 
pany to undertake the exploration work upon terms proposed by the 
committee. Thereupon it was agreed as follows : 

The committee was forthwith to submit to the depositing bondhold- 
ers a plan of reorganization "pursuant to the terms hereof" ; upon 
approval and acceptance of the plan by not less than 90 per cent, in 
amount of the $1,505,000 outstanding bonds, the agreement was to 
become effective and binding on the committee and on all of the con- 
senting bonds. The plan of reorganization, in addition to providing 
for the $843,000 of bonds of Alaska-Ebner, was to include and pro- 
vide for the taking over by the committee or in its behalf, the $150,- 
000 of loans collateraled by the $662,000 par value of bonds. 

Oil the agreement becoming effective, the committee was to procure 
as quickly as may be, at the hands of the trustee of the mortgage, a 
foreclosure sale of the collateral, and at such sale was to purchase 
the collateral provided the cash required over and above the distribu- 
tive share of the committee's bonds, available as pro tanto payment of 
the bid price, did not exceed $25,000, and this amount Exploration 
Company agreed to advance as well as such additional cash at its 
option as it saw fit. The committee, if it acquired the mortgaged 
property at foreclosure, was to hold and manage the same until the 
completion of exploration work, but not later than March 31, 1915, 
which date, or any earlier date at which the exploration work was 
completed, was to be the date of organization of a new company. Ex- 
ploration Company, as soon as convenient after the agreement became 
effective, was to begin exploration work upon Ebner, and from time 
to time provide such amounts, up to $200,000, as in its uncontrolled 
discretion it deemed necessary to ascertain the ore body and values 
of the property, and Exploration Company was to be the sole judge 
of the extent to which the exploration should be carried and the man- 
ner in which it should be done, and could discontinue and abandon the. 
work whenever, in its uncontrolled judgment and discretion, such 
abandonment was justified by the facts then existing. The committee 
was to procure to be executed, in such manner as to constitute a valid 
first lien upon the assets and property purchased by the committee at 
foreclosure and to deliver to Exploration Company, obligations so 
secured either of itself or of the subsidiary companies covering all 
advances made by Exploration Company to acquire underlying liens 
and claims and any other advances Exploration Company might make 
in connection with the agreement. Exploration Company, in the 
event its exploration showed, in its sole discretion and judgment, ore 
values available for operation on a large scale, was to so report to the 
Committee and to estimate the amount of money necessary for plan, 
equipment, development, and working capital. The committee on 
the judgment of Exploration Company was to transfer all of the 
property acquired by the committee at foreclosure to a new company 
to be organized by the committee for the purpose. This new company 
was to have an authorized capital stock of $7,500,000 and an author- 
231 F.--14 
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ized issue of $4,000,000 first mortgage bonds, and the consideration 
from the new company to the committee for the committee's property 
so sold and transferred was to be $993,000 par value of the bonds and 
all of the capital stock of the new company. Certain other details 
were set forth which it is not necessary to repeat. 

This agreement of June 30, 1913, was never made known to the de- 
positing bondholders. No explanation appears in the testimony as to 
why this agreement was not made known. It is not suggested that 
either the Chapman Committee or Exploration Company had any 
fraudulent or improper purpose in not disclosing the contents of this 
agreement, and it may be that there was some good business reason 
for not so doing ; but, whatever the reason is, it does not appear. 

On June 30, 1913, there was no power whatever on the part of the 
Chapman Committee to make any binding contract, and the agreement 
recognized this situation; for one of the recitals shows that the de- 
posit of bonds was subject to the right of the depositors to approve or 
reject the plan of reorganization, and it will be remembered that one 
of the provisions of 3ie agreement was that the committee should 
submit to its depositing bondholders a plan of reorganization "pursu- 
ant to the terms hereof.'' 

[2] Under date of September 11, 1913, a plan and agreement of 
reorganization (hereinafter called the "September Plan and Agree- 
ment") was put out by the Chapman Committee. A suit to foreclose 
the mortgage had been begun on or about April 2, 1913. The plan 
called attention to the fact that the mortgage was being foreclosed, 
and that it was the plan of the committee to purchase property at fore- 
closure sale, and then the plan stated : 

"If such property Is purchased by the committee it is proposed to organize 
a new company and to vest in it the ownership and control of all the property 
of the company which your committee may acquire at foreclosure sale or oth- 
erwise free and clear except for a prior lien of not exceeding $300,000 to be 
created by the committee and covering such cash as may have been expended 
to acquire underlying liens and for exploration work. The committee may in 
its absolute discretion defer the organization of the new company and the issue 
and distribution of the securities thereof until the completion of the explora- 
tion work now under way, and the necessary financing of the new company." 

The distribution of the securities of the new company was sub- 
stantially the same as that contemplated in the agreement of June 30, 
1913. The agreement annexed to the plan had many provisions quite 
usual in such agreements, most of which it is unnecessary to set forth, 
but reference to some of which will be made later. The depositing 
bondholders thus had before them circular No. 1, the various court 
proceedings including the pending mortgage foreclosure and the Mar- 
tin, contract, and this plan of September 11, 1913. 

It will be noted that the committee proposed the organization of a 
new company which was to own the property bought by the commit- 
tee at foreclosure free and clear except for a prior lien of not ex- 
ceeding $300,000. The word "prior*' does not mean antecedent in 
time, but must receive the meaning familiar in papers of this char- 
acter, namely, a first or superior lien. The sentence in question is 
susceptible of the interpretation that this $300,000 was to cover such 
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cash as, in the committee's opinion, it was likely would be expended 
by the time the new company was organized, in acquiring underlying 
Hens and for exploration work, and that the new company, out of 
which the bondholders were to get possibly a good bond for a bad one, 
would not be incumbered beyond $300,000. Now, $300,000 was the 
amount mentioned in the Martin contract, and this may have been 
the gauge of the situation in the opinion of the Chapman Committee. 
On the other hand, an interesting computation may be made by taking 
the figures. on defendant's Exhibit No. 4 of various amounts due down 
to September, 1913, and it will be found that the obligations with 
interest run roughly from $80,000 to $90,000. I could give the ac- 
curate figures, but I do not know whether the credits against Martin 
at the bottom of the page on defendant's Exhibit 4 were in 1913 or 
1914. 

It may be that the Chapman Comriiittee estimated that the obliga- 
tions for underlying liens and Martin's work would be $100,000 in 
round numbers, and as the estimate of Exploration Company under 
the contract of June 30, 1913, was that the exploration work would 
cost $200,000, the committee may have figured that the first lien 
would not exceed $300,000; but, whatever Sie basis of the estimate, 
the figure mentioned was "not to exceed $300,000." 

It is immaterial whether the duty of the depositing bondholder ended 
with his reading of circular No. 1 and the September Plan and Agree- 
ment, or whether he is presumed, as matter of law, to have read the 
various papers on file in the District Court including, among others, 
the Martin contract. From none of these would he have gained an 
impression other than that it was the estimate and intention that the 
property would be incumbered to an extent of not to exceed $300,000. 
It would never have occurred to him that the Chapman Committee 
had abdicated all right of exercising its judgment and its vise over 
expenditures so as to confer upon Exploration Company the power to 
spend any money it deemed proper in its uncontrolled discretion and 
to further empower Exploration Company to act as the sole judge of 
the extent to which exploration should be carried and to authorize 
Exploration Company to discontinue and abandon exploration when, 
in the uncontrolled judgment and discretion of that company, such 
abandonment was justified by the facts then existing. In other words, 
this contract of June 30, 1913, stated colloquially, amounts to this: 

"Gentlemen of the Exploration Company, explore to such an extent as you 
deem pToi)er ; stop when you please ; we herewith estop ourselves from ques- 
tioning either the amount of or necessity for your expenditures or your de- 
cision to continue or abandon. We pledge the property of the company which, 
In effect, is the property of the depositing bondholders, to you and if you stop 
exploration you may come down on us by foreclosing the pledge and we can- 
not and shall not have anything to say even though in oiu: judgment you have 
spent too much money or you have stopped before you should." 

Now, I am not to be understood as saying that this may not have 
been the only contract which the Chapman Committee could have 
made, nor that the Chapman Committee, in the circumstances, was not 
fortunate to get anybody to risk large sums of money on so specula- 
tive an enterprise. Likewise, I am not to be understood as saying that 
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Exploration Company did anything else than fair business judgment 
and caution would dictate. I do not regard the contract, as such, as 
in any manner open to criticism had it been between individuals or 
between Exploration Company and a committee having power to 
make such a contract. I recognize fully that such contracts are to be 
expected in a situation where the value of a mine is not known and 
where the speculator or intending investor feels that he should have 
the right, in his absolute judgment, to stop at a point where the fur- 
ther expenditure of his own money would be reckless waste.. 

But the point is that the depositing bondholders were entitled to 
know that the Chapman Committee had made a contract of this char- 
acter whereby, at the drop of the hammer, their property could be 
taken away from tliem. 

Had the contract been known, the bondholders might very well have 
been satisfied upon the theory that that was the best that could be 
done in a bad situation, and that it was lucky for them that the Chap- 
man Committee had obtained somebody who would put up any money 
for exploration. 

On the other hand, the bondholders may have refused to enter 
into a plan and agreement which contemplated terms such as are con- 
tained in the agreement of June 30, 1913. Their refusal may have been 
unwise, and, as a result, they might have lost their property then and 
there. But that was their business because it was their property and, 
in such respect, a man may do what he pleases with his own property. 

On E>ecember 30, 1913, a supplemental agreement was sighed be- 
tween the Chapman Committee and Exploration Company. It was 
recited that the consent of 90 per cent, of the bondholders had not 
been obtained, and the original contract was amended by striking out 
therefrom the second paragraph under article 7 and substituting an- 
other paragraph in place thereof to meet that situation. A clause was 
added as follows: 

"2- The Exploration Company agrees that upon the foreclosure sale referred 
to In article 2 of the original agreement, If the committee shall be the 
successful bidder at such sale, the Exploration Company will make available 
to the committee for turning in as part of the purchase-price so to be paid by 
the committee for the property at foreclosure sale, all of the Exploration 
Company's claims for advances to the extent and in the amount to which and 
at which the same shall have been allowed by the court as a preferred claim 
payable out of the proceeds of sale before any distribution is made to bond- 
holders, provided that such turning in shall not change or prejudice or in any 
manner whatsoever affect the respective rights and obligations of the Explora- 
tion Company and of the committee under articles 5 and 8 of the original 
contract, the intent hereof being that the Exploration Company's preferred 
claim for such advances may be used as between the Exploration Company and 
the committee in lieu of cash in payment of the purchase price at the fore- 
closure sale." 

The contract of June 30, 1913, as modified, was declared effective 
or, in other words, confirmed. 

Everything thereafter between the Chapman Committee and Ex- 
ploration Company was done upon the theory that the contract of 
June 30th, as modified by the supplemental contract of December 30th, 
expressed and controlled the relations of the parties. The various 
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notices and communications on behalf of Exploration Company to 
the Chapman Committee and the conversations between representa- 
tives on both sides, extending the Chapman Committee's time, pro- 
ceeded upon the theory that the contracts of June 30th and December 
30th were in full force and effect, and this is evidenced, for instance, 
by the letter dated December 14, 1914, of Mr. Wing, of counsel for 
Exploration Company, to the Chapman Committee. 

The foreclosure suit went to a decree on March 23, 1914, and the 
committee bought in as planned. Title was closed on May 21, 1914, 
before the special master, and $170,072.70 was required for the liens 
"a" to "k" set out in the foreclosure decree which, under that decree, 
were ahead of the bonds; $43,879.93 were required in cash for ac- 
count of the committee to make good their bid ; $16,753.69 was cash 
in the hands of the engineer on the property for current expenses of 
operation for which vouchers later came down. These items aggregat- 
ed $230,706.32 for which the committee was obligated to Exploration 
Company. The committee, under date of May 21, 1914, made its note 
for this amount of $230,706.32 in the usual collateral note form and, 
among the collateral, were the shares of Ebner and Humboldt here in 
controversy. The due date of the note was November 20, 1914, which 
Mr. Wing testified was estimated as the time required to complete the 
exploration work. 

The work of exploration continued, and, from time to time, the com- 
mittee executed its notes, all due November 20, 1914, except notes made 
during December, 1914, and January and February, 1915, which were 
made payable on demand. 

Under date of December 11, 1914, Mr. Jennings, the vice president 
of Exploration Company, addressed a communication to his board of 
directors, reporting on the results of exploration up to that time, and 
expressing as his opinion that there would not be found sufficient ore 
of enough value to warrant the formation of a company on the terms 
contemplated with the Chapman Committee. Mr. Jennings also wrote : 

"In order, therefore, to justify the carrying out of this agreement, It would 
hare been necessary to find ore In sufficient quantity, and value, to warrant a 
capitalization of $15,000,000. If such ore had been found, the rewards accruing 
to the Exploration Company would have been brilliant." 

It was provided in paragraph. 6 of the agreement of June 30, 1913, 
that Exploration Company, in the event its exploration showed, in its 
sole discretion and in its own judgment, ore values available for op- 
eration on "a large scale," would so report to the committee. Nothing 
was said as to $15,000,000, the point here being that this is another 
illustration of the complete abdication by the Chapman Committee 
whereby it was permitted to Exploration Company solely to determine, 
among oth^r things, what they meant by "a large scale." The result 
of the Jennings* letter and the situation generally was that Explora- 
tion Company decided to stop and insisted upon payment of the com- 
mittee's obligations. 

By virtue of a clause in the collateral note of May 21, 1914, the col- 
lateral became subject to the later notes given from time to time as 
above mentioned. 
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On April 7, 1915, the collateral was oiFered for sale at public auc- 
tion to satisfy a debt which had now accumulated to $408,921.13 and 
interest. A representative of one of the solicitors for plaintiffs warned 
intending buyers, in effect, that they would buy at their peril ; but, of 
course, Exploration Company bought in the collateral and is now the 
purported owner of the stock in controversy. 

The agreement of December 30, 1913, was without validity because 
of lack of power of the Chapman Committee to enter into it unless 
authority therefor can be found in the September Plan and Agree- 
ment. 

Undoubtedly, the plan contemplated that the exploration work, then 
under way, could be completed ; but, in the absence of a disclosure of 
the agreement of June 30, 1913, it must be assumed that the commit- 
tee would exercise their discretion and judgment as to the amount ta 
be expended for exploration work. 

The Martin contract was subject to the supervision of the receivers, 
acting through their engineer, and no man, reading the September Plan 
and Agreement, could be expected to know or be presumed or assum- 
ed to know that, instead of exercising their discretion and judgment, 
the committee had divested itself of all discretion and judgment. 

If the committee had exercised its discretion and judgment, then 
that exercise could not be questioned, in the absence of fraud or con- 
duct so reckless as to negative that exercise. 

The concluding clause of the plan provided that money and securi- 
ties might be used by the committee "for such other purposes as the 
said committee in its uncontrolled discretion may determine." Here 
again, while a large measure of discretion is conferred upon the com- 
mittee, as is usual in plans of this character, yet, nevertheless, it is a 
discretion which must be exercised, and that clause did not authorize 
the committee to strip itself of all discretion. 

Throughout the agreement annexed to the September Plan, the 
reference is constantly to powers in connection with carrying out the 
plan and agreement, and the instrument must be read in the light of 
the familiar principle that the intent and meaning of a document 
must be gathered from its entire contents and having in mind the rela- 
tion of any particular part to the relevant context The power to 
pledge securities granted in paragraph 4 was in connection with 
carrying out the plan, and the power to borrow money, if for any 
other purpose, was for such purpose as "the committee may deem 
necessary," and the phrase "may deem necessary" indicates the exer- 
cise of judgment. The same observations may be made in respect of 
paragraph 7. In paragraph 9 is found the expression that the commit- 
tee may borrow and use such sums of money upon such terms and 
subject to such conditions as in its discretion it may deem wise or 
necessary, to protect the interest of the depositors and for any of the 
purposes of this agreement. 

In the first place, it is questionable whether this clause is applicable 
to the case at bar, because the transaction was not the ordinary trans- 
action of lender and borrower ; but, if it is, then again the clause, by^ 
its very terms, involves the exercise of discretion. 
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Finally, we come to the clause in paragraph 7 as follows : 

*'T!he committee may create such liens upon any or all of the property so 
acquired by it as may be necessary in the discretion of the committee to carry 
out the plan and this agreement or any part thereof or to protect or develop 
the said property or any part thereof or for any purpose the committee may 
deem wise or necessary." 

The power so given to protect or develop the property, or for any 
purpose the committee may deem wise or necessary, is obviously sub- 
ject to the limitation that such proper or necessary acts may be done 
as will protect or develop the property. So far as protection of the 
property is concerned, the reader of tliis clause would assume that 
money could be borrowed or otherwise obtained upon some arrange- 
ment whereby the property could be kept alive, the water power safe- 
guarded, and the mines properly manned under some agreement which 
might, and likely would, involve a pledge to cover such sums of money 
as the committee in its judgment might, from time to time, consider 
were or should be properly expended. The same view must be taken 
of the expression "develop" ; but it is clear beyond peradventure that 
this agreement, as a whole, and these clauses to which attention has 
been called, cannot be considered as notifying depositing bondholders, 
first, that an agreement had already been entered into (which would 
be effective if a certain per cent, of bondholders signed it), or that an 
agreement would thereafter be entered into, whereby the committee 
would place the property in the absolute power of Exploration or any 
other company, so that such a company could make unreasonable ex- 
penditures and stop upon the very eve of accomplishment, foreclose 
its liens, and possess itself of the property covered by those liens. 

I do not suggest that such was done in this case, and Exploration 
Company has certainly expended a very large sum of money ; but that 
has nothing whatever to do with the question of power affecting the 
agreements of June 30th and December 30th, in the light of the Sep- 
tember Plan and Agreement. 

The conclusion is inevitable that the agreement of December 30th, 
just as in the case of the agreement of June 30, 1913, was without 
power and must be declared void and set aside. 

It follows that the sale of the collateral was likewise null and void. 

The big note of $230,706.32 was valid to the extent of $213,952.63. 
These obligations the committee clearly had power to incur, and these 
figures are accurately fixed by the special master. Had the note been 
for this amount of $213,952.63, and this only, then the sale of col- 
lateral to satisfy that note would have been valid, and Exploration 
Company would now have title to the stock in controversy. But the 
sale was to satisfy a debt which included not only the balance of this 
note over $213,952.63, but also the other obligations, and there was 
no power or authority to sell the collateral to satisfy a debt greater 
than, at the time of the sale, had been actually fixed and then was 
actually due. For, of course, if the committee had no power to con- 
tract these, debts and give these notes in accordance with the terms of 
the June 30th and December 30th agreements, whereby Exploration 
Company fixed the amount due, then the $408,921.13 and interest, the 
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debt claimed to be due at the time of the sale, was an unliquidated 
debt except to the amount of $213,952.63, and the sale was not con- 
fined to this last-named amount. 

No title having passed to Exploration Company by this sale, the 
title remains in the committee for the benefit of the plaintiffs and 
others who may come in, subject to the lien of Exploration Com- 
pany. So far as concerns the $213,952.63, the amount is fixed and the 
lien to that extent established. 

As to the remainder, the committee, by virtue of the September 
Plan and Agreement, had power, irrespective of the agreements of 
June 30th and December 30th, to contract for the expenditure of 
such sums as might be necessary and proper to explore, protect, or/and 
develop the property, but that amount must now be determined, not 
by the unreviewable say-so of Exploration Company, but by the 
court. In other words, the amount due to Exploration Company over 
the $213,952.63 must be proved by Exploration Company like any 
other unliquidated claim, and, when proved, the plaintifliS will have 
such reasonable tnne as the circumstances may warrant in equity, to 
pay to Exploration Company the total amount due with such interest 
as may be allowable — failing which, the liened property will be sold 
in the manner and at a time prescribed by the court. 

Finally, it is probable that the foregoing disposes of the contention 
that the agreements of June 30th and December 30th were usurious; 
but, in any event, construed as a whole, the agreements of June 30th 
and December 30th did not contemplate a loan nor the relation of 
debtor and creditor. The undertaking was speculative, involving a 
large risk. If successful, certain financial rewards were to follow ; if 
unsuccessful, the money expended was to be repaid with simple inter- 
est. The transaction, as evidenced by the agreements, and the prac- 
tical construction of the parties, was a venture, and not a mere bor- 
rowing and lending of money. 

A decree will pass with the main features as follows: (1) Adjudging 
the agreements of June 30th and December 30th void ; (2) adjudging 
the title of the stock in controversy to be the property of the com- 
mittee in their representative capacity, subject to the Hen of Explora- 
tion Company; (3) adjudging that the stocks are subject to a valid, 
existing lien of $213,952.63; (4) providing for the ascertainment by 
the court, or a master, of the additional amount due, for which amount 
Exploration Company will have a lien on the stocks; (5) restraining 
Exploration Company from selling or, in any manner, disposing of 
or pledging the stocks in question until further order of court, and 
requiring that they be placed in the custody of the court; (6) provid- 
ing for a lien to such further amount as Exploration Company may 
expend subject to the order of this court, to protect the physical prop- 
erty while the provisions of the decree are being carried out ; (7) dis- 
missing the complaint against the individual defendants, because no 
relief has been asked of them and no proof adduced in this suit, war- 
ranting a decree against them; (8) providing for the further details 
indicated in the opinion. Settle decree on five days' notice. 
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CITY OF MEMPHIS* TENN., v. BOARD OF DIBECTORS OF ST. FRANCIS 

LEVEE DIST. et al. 

(District Court, E. D. Arkansas, W. D. March 0, 1916.) 

No. 5757. 

L Courts <®=>366(13)— United States Coubts— State Laws as Rules op De- 
asioN— Statutes of Limitation. 

In the national courts the limitation of actions is jjovemed by the lex 
fori and controlled by the legislation of the state in which the action is 
brought as construed by the highest co-urt of that state, even if the legis- 
lative act or the Judicial construction differs from that prevailing in other 
jurisdictions. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. €=»366(13).] 

2. Limitation of Actions €=:»180(2)-~Pubadino— Availabilxty on Demubreb. 

It is the rule in Arkansas that a demurrer will lie when It appears from 
the complaint in an action at law that sufficient time has elapsed to bar 
the cause of action and no ground for avoiding the bar is alleged in the 
complaint 

[Ed. Note. — For other cases, see limitation of Actions, Cent Dig. { 671 ; 
Dec. Dig. «=»180(2).] 

3. Pleading €=»8(2)— Facts or Conclusions. 

In an action for damages claimed to have been due to levees, embank- 
ments, and dikes on the west bank of the Mississippi river raising the high- 
water stage of the river and causing the water to back upon and over prop- 
erty on the east bank, an allegation that such dikes, embankments, and 
levees were not of a permanent character, was only a conclusion of the 
pleader, and the facts set out in the complaint showing that they were 
permanently controlled. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. § 13; Dec. Dig. 
«=>8(2).] 

4. Limitation of Actions ^=»55(7)— Obstructions of Streams— Permanency 

OF Obstructions 

That dikes, embankments, and levees on the west bank of the Mississippi 
river, which raised the high-water stage of the river and caused the water 
to badk upon and over property on the east bank, required constant care 
and attention and prior to 1910 were washed away and broken annually 
at many times and places by high water, and that since 1910 they had been 
80 enlarged and increased in height that the number of breaks had been 
lessened and they had become more effective in backing up and confining 
the high waters and had raised the high-water stage five feet higher than 
previously, and that the high waters so held back and confined by such 
dikes, embankments, and levees, as so constructed, enlarged, and increased 
in height, had washed away and broken and damaged property on the east 
bank, did not show that the levees and embankments were not intended 
to be permanent as originally constructed, and limitations therefore ran 
from the time of their completion. 

[fid. Note.— For other cases, see Limitation of Actions, Cent Dig. § 305 ; 
Dec Dig. «fr=>55(7).] 

6. Navigable Waters ^=»39(5)— Injury from Obstructions— Liabilitt for 
Damages— pRoxiAUkTE Cause. 

In 1691, railroad companies and a bridge company constructed a series 
of embankments or dikes extending in a northwesterly direction from the 
west bank of the Mississippi river opposite the city of Memphis. It was 
specifically alleged that these embankments caused no injury to the city 
until a levee district constructed levees and increased their height In 1909, 
raising the high- water stage of the river so that it backed upon and over 
parts of the city of Memphis, damaging its pumping plants, sewerage sys- 

ts^FoT other casee see same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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terns, streets, and highways. It was not claimed that the railroad com- 
panies had no right to make the embankments at the time they were con- 
st ructed, or that they negligently constructed them. Held that, regardless 
of limitations, the railroad companies and the bridge company were not 
liable to the city, aa the building of the embankments was not the proxi- 
mate cause of any damages and the building of the levees could not have 
been foreseen by such companies, and the breach of duty upon which an 
action is brought must be not only the cause but the proximate cause of the 
damage to plaintiff, and the damage ought to have been foreseen in the 
light of the attending circumstances. 

[Ed. Note.— For other cases, see Navigable Waters, Gent Dig. {§ 82, 103, 
117, 127; Dec. Dig. «=»39(5).] 

At Law. Action by the City of Memphis, Tenn., against the Board 
of Directors of the St. Francis Levee District and others. On de- 
murrer to the complaint. Demurrer sustained. 

The plaintiff, a municipal corporation of the state of Tennessee, lying on the 
east bank of the Mississippi river, brings this suit against the defendants, the 
board of directors of the St Francis levee district, the Kansas City & Memphis 
Railway & Bridge Company, the St Louis, Iron Mountain & Southern Rail- 
way Company, and the St Louis & San Francisco Railroad Company, to re- 
cover $2,000,000 damages, alleged to have been sustained by it by reason of 
the destruction and injury caused to its waterworks plant* sewer system^ 
streets, bridges, and other property, by the building of levees, embankments^ 
and dikes on the Arkansas side of the Mississippi river, which is the boundary 
line between the states of Tennessee and Arkansas. 

The material allegations in the complaint, after setting out the ownership 
of the property by the plaintiff, are that the alluvial valley of the Mississipi^ 
river extends from Cape Girardeau, in the state of Missouri, on both banks of 
the Mississippi river, to the Gulf of Mexico, varying in width from 4 to 40 miles 
above the mouth of the Red river, and to a much greater width below ; that 
it is topographically divided into six large basins, of which four are on the 
west bank and two on the east bank, and into smaller basins ; that from time 
immemorial the waters of the Mississippi river, during the annual high-water 
stage, were not confined within the low- water bank of the said river, but found . 
outlets below Cairo, 111., into the St. Francis river, and below the highlands 
near Helena, Ark., into the White River, Yazoo, Tensas, Atchafalaya, and 
Pontchartrain basins, and through the rivers draining these basins, and these 
basins, in their natural condition, would disburden the Mississippi river and 
store temporarily the annual freshets or high waters of said river ; that prior 
to the construction of levees and the building of dikes and embankments, and 
the closing of the natural basin of the St. Francis river, by the defendants, 
the city of Memphis, and all parts thereof, was from 3 to 15 feet above the 
highest natural flood heights of the Mississippi river, and was not subject to 
overflow from the annual floods thereof, and the use and maintenance or opera- 
tion of its water and sewer systems, or of the streets, pikes, highways, brid^es^ 
and bridge approaches, were not interfered with thereby; that between the 
years 1893 and 1899 the defendants the directors oUthe St. Francis levee district, 
jointly and in association and co-operation with various other levee districts, 
for the purpose of reclaiming the lands in the St Francis river basin, and 
increasing their value, constructed a continuous line of levees from Point Pleas- 
ant, Mo., at the head of the St Francis Basin, extending along the west bank 
of the Mississippi river, to a point about 28 miles north of the city of Memphis ; 
that between the years 1899 and 1903 the levee district extended the said line 
of levees along the west bank of the Mississippi river to a point about 25 miles 
south of the city of Memphis, and since the year 1903 the said line of levees 
has been further extended along the west bank of the river to a point within a 
few miles of Helena, Ark. ; that, since the beginning of the said continuous 
line of levees, the levee district has enlarged and increased the height of the 
said line of levees, until it has now reached a grade equal to 50 feet in height 
on the gauge of the Mississippi river opposite the plaintiff; that it has en- 
larged the said levees and increased tlie height thereof annually, so that when 
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there Is now a high-water stage of the Mississippi river the flood waters of 
the Mississippi river are shut out from the St Francis River Basin, Into which 
they naturally flowed, and are confined by the said levee line within a nar- 
rower high-water channel than heretofore. 

The complaint then proceeds to charge that the other defendants, the rail- 
roads and bridge company, about the year 1891, constructed a series of em- 
bankments, or dikes, outside of the line of levees and extending from the west- 
em approach of the bridge over the Mississippi river to Memphis, owned and 
maintained by the bridge company, to, or nearly to, the line of levees built by 
the levee district, and have annually since then increased and enlarged same 
and added to the height thereof, the said dikes and embankments now extend- 
ing more than 4 miles in a northwesterly direction from the banks of the Mis- 
sissippi river, opposite the southern portion of the city of Memphis; that at 
the time of the construction of the line of continuous levees from Point Pleasant, 
Mo., to the point 28 miles above Memphis, and at the time of the continuation 
and extension of th^ said line of levees, to its present length, and at the time 
of the construction of the dikes and embankments by the railroad companies, 
the effect upon the natural and ordinary flood hei^^hts of the Mississippi river 
was not apparent, and could not be ascertained, nor could the injuries which 
resulted therefrom, and from the enlargements and increases In the heights 
be foreseen ; that the dikes, embankments, and levees so constructed, enlarged, 
and Increased in height by the defendants, obstructed and interfered with the 
natural flow of the waters of the Mississippi river in their natural high-water 
course, and caused the same to back up and acquire a height which would not 
be attained but for the obstruction of said waters by the dikes, embankments, 
and levees ; that, when there is now a high-water stage of the river, the said 
waters, so held back, attain an unnatural elevation of more than 11 feet, and 
1>y reason thereof they were, during each of the years 1903, 1904, 1906, 1907, 
1906, and 1909, backed upon and over a part of the northern section of the 
plaintilT, where are located the pumping plants of the water and sewerage 
systems of the plaintiff, and also over tlie streets, pikes, highways, bridges, and 
approaches thereto, in said northern section of the dty of Memphis ; that said 
•dikes and embankments, and line of levees, are not of a permanent character, 
but they require constant care and attention, and prior to the year 1010 they 
were washed away and broken annually, at many tbnes and places, by the high 
waters of the Mississippi river ; that since the year 1910 the enlargements and 
increases in height have been such that the number of breaks therein have been 
lessened, and the said dikes and embanlnnents and levees have become more 
effective in backing up and confining the said high waters of the Mississippi 
river, and since the year 1910 the increase in the elevation of said high waters, 
over the northern section of the plaintiff, has been more than 5 feet greater 
than in any previous height of said river; that between the years 1903 and 
1909 these high waters backed upon and over the dty of Memphis, and Injured 
and interfered with the parts of said water and sewerage systems, and the 
streets and bridges, doing material Injury thereto, the damages during these 
years amounting to large sums of money. 

In the bill of particulars, filed by the plaintiff, no damages are set out as 
having been sustained prior to the year 1909. 

The complaint further alleges that since the year 1909 the high waters of 
the river, so held back and confined by the actions of the defendants, have wash- 
ed away and broken and totally destroyed parts of the pumping plants of the 
water and sewerage systems of the plaintiff, and parts of its streets, pikes, 
Mghways, bridges, and approaches thereto ; that the value of the real and per- 
sonal property so totally destroyed within the last six years, by reason of 
these acts, exceeds »^250,000, as set out in the bill of particulars for the differ- 
ent years ; that, in addition to this damage, the plaintiff %vas required to ex- 
pend large sums of money, amounting to $1,488,066.88, as enumerated in the 
bill of particulars, all of which expenditures were necessary to prevent further 
and repeated injury to the property of the plaintiff ; that all of these injuries 
were the direct and proximate result of the unnatural backing up and con- 
flnement and obstruction of the waters of the river, by the dikes, embankments, 
and levees, so constructed and enlarged, and increased in height, by the said 
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It If further alleged that, by the Constitution of the state of Tennessee, no 
property can be taken or applied to a public use without the consent of the 
owners, or without just comi)ensation made therefor; that by the provi- 
sions of the Constitution of the state of Arkansas, no property, or right of 
way, shall be appropriated to the use of any corporation, until full comiJen- 
satlon shall be first made. It Is also claimed that the acts of the defendants 
are in violation of the Fourteenth Amendment to the Constitution of the 
United States. To this complaint separate demurrers have been filed by 
each of the defendants. 

Barnette E. Moses, of Memphis, Tenn. (C. M. Bryan, of Memphis, 
Tenn., on the brief), for plaintiff. 

L. C. Going and Allen Hughes, both of Memphis, Tenn., for Levee 
Dist. 

B. R. Davidson, of. Fayetteville, Ark., and Moore, Smith, Moore & 
Trieber and E. B. Kinsworthy, all of Little Rock, Ark., for defendant 
Railroad Companies. 

TRIEBER, District Judge (after stating the facts as above). All 
the defendants assign as grounds of demurrer that the allegations in 
the complaint do not state a cause for action, and also that the com- 
plaint shows on its face that, if there ever was a cause of action, it 
is barred by the statute of limitations of the state of Arkansas. 

The general statute of limitations of the state of Arkansas, upon 
which the defendant railroad companies rely, is the three-year stat- 
ute. Section 5064, Kirby's Digest of the Statutes of Arkansas. 

The statuite of limitations which the levee district pleads is that of 
one year, under the provisions of section 10 of an act of the General 
Assembly of the state of Arkansas which became a law on February 
24, 1905. Session Acts of 1905, p. 152. This act provides : 

"All actions for the recovery of damages against any levee or drainage disr 
trlct for the appropriation of land, or the construction or maintenance of 
either levees or drains, shall be Instituted within one year after the con- 
struction of such levees or drains, and not thereafter." 

[1] That the limitation of actions is governed by the lex fori, and 
is controlled by the legislation of the state in which the action is 
brought, as construed by the highest court of that state, even if the 
legislative act or the judicial construction differs from that prevailing 
in other jurisdictions, is as well settled in the national courts, as any 
proposition of law. Among the numerous cases sustaining that rule, we 
refer to the following: Great Western Telegraph Co. v. Purdy, 162 
U. S. 329, 339, 16 Sup. Ct. 810, 40 L. Ed. 986; Dibble v. Bellingham 
Bay Land Co., 163 U. S. 67, 73, 16 Sup. Ct. 939, 41 L. Ed. 72; Hart- 
ford Ins. Co. V. Chicago, etc., Ry. Co., 175 U. S. 91, 98, 20 Sup. Ct. 
33, 44 L. Ed. 84. 

The latest case on that point, which is controlling in this court, is 

Quinette v. Pullman Co., 229 Fed. 333, C. C. A. , decided by 

the United States Circuit Court of Appeals for the Eighth Circuit on 
January 5, 1916. 

[2] It is the settled law of the state of Arkansas that, when it 
appears from the complaint in an action at law that sufficient time has 
elapsed to bar the cause of action, and no ground for avoiding the bar 
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of the statute is alleged in the complaint, a demurrer will He. Collins 
V. Mack, 31 Ark. 684; Hutchinson v. Hwtchinson, 34 Ark. 164; An- 
thony y. Railway Co., 108 Ark. 219, 157 S. W. 394; Cubbins v. 
Mississippi River Commission (D. C.) 204 Fed. 299, 308. The ques- 
tion therefore is whether the complaint shows on its face that the 
action is barred, and that there can be no recovery by reason thereof, 
regardless of the merits of the case. 

That the act of 1905, limiting the time within which an action may 
be maintained for damages caused by a levee or drainage district, ap- 
plies to such consequential damages as are charged in the complaint 
in the case at bar, was determined in Russell v. Board of Directors 
Red River Levee District, 110 Ark. 20, 160 S. W. 865. It was there 
held that : 

"An action against a levee board for consequential damages, sustained by 
reason of overflowing the adjacent lands, by reason of the construction of 
the levee, is within the provisions of this act, and must be brought within 
one year." ^ 

[3,4] But it is contended on behalf of the plaintiff that this rule 
only applies to permanent obstructions, and the complaint express- 
ly charges that these levees were not of a permanent nature, until they 
were strengthened, and raised so as to be above the height of the flood 
waters of the Mississippi river. It is true that the complaint alleges 
"that the said dikes, embankments, and line of levees are not of a 
permanent character/' but this is only the conclusion of the pleader, 
while the facts set out in the complaint show the exact reverse. The 
statement of facts controls. Alabama v. Burr, 115 U. S. 413, 426, 
6 Sup. Ct. 81, 29 L. Ed. 435; McAlister v. St. Louis, etc., Ry. Co., 
107 Ark. 65, 69, 154 S. W. 186. 

**A demurrer admits only of matters of fact well pleaded, and not con- 
clusions of law. Interstate Land Co. t. Maxwell Land Grant Co., 139 U. S. 
569, 578 [11 Sup. Ct. 656, 35 L. Ed. 278] ; Chicot County v. Sherwood, 148 U. 
S. 529, 536 [13 Sup. Ct. 695, 37 L. Ed. 546].'' 

The pleader undertakes to state why they are not of a permanent 
character, by alleging : 

"That they require constant care and attention, and prior to the year 1910 
. they were washed away and broken annually, at many times and places, by the 
high water of the Mississippi river. That since the year 1910 the enlarge- 
ments and increases in height have been such that the number of breaks has 
teen lessened, and the said dikes and embankments and line of levee have 
become more effective in backing up and confining the said high waters of the 
Mississippi river ; and, since the year 1910, the increases in the elevation of 
the said high waters, so backed up and confined, over and upon the northern 
section of the plaintiff city of Memphis, has been more than five feet greater 
than in any previous high waters of said river. ♦ ♦ ♦ That since the year 
1909, and within the last s^x years, waters of the Mississippi river, so held 
back and confined by the said dikes, embankments, and line of levees, so 
constructed, enlarged, and increased in height by the said defendants, as 
the direct and proximate result of such construction, enlargements, and in- 
creases In height thereof, have washed away and broken and totally destroy- 
ed, etc" 

That levees and railroad embankments are intended to be permanent 
requires no extended argument. The fact that when they were first 
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constructed they were neither high nor strong enough to withstand 
the high water and were broken or submerged, thus overflowing the 
embankments and flooding the lands which the levees were intended 
to protect, is no proof that they were not intended to be permanent. 
Why were the millions spent, except for the purpose of protecting the 
lands behind the levees and the tracks of the railroad company from 
overflow? The levees were not needed when the river was below 
the danger line. Nor was it a wrong to raise them and strengthen 
them, it experience showed that unless this was done the purpose for 
which the money had been expended would fail. As well may it be 
said that warehouses and bridges, or any other structures, are not 
of a permanent nature, if, as necessity requires it, they are strengthen- 
ed and repaired, so as to make them safe. An embankment so con- 
structed as to let the flood waters through would not be a levee. We 
cannot for a moment presume that the officers of the complainant, 
especially its engineering department, ever entertained the idea that 
these structures were not intended to be permanent. Its engineers 
and other officials knew that the sole object of constructing these levees 
and embankments was to prevent the waters of the Mississippi river 
from flooding the lands. That such embankments and levees are per- 
manent structures, and that the statute of limitations begins to run 
from the time that they are completed, has been judiciously determined 
by the Supreme Court ot Arkansas in a number of cases. St. Francis 
Levee District v. Barton, 92 Ark. 406, 123 S. W. 382, 25 L. R. A. 
(N. S.) 645, 135 Am. St. Rep. 191 ; McAlister v. St. Louis, etc., Ry. 
Co., 107 Ark. 65, 154 S. W. 186; Chicago, Rock Island & Pacific 
Ry. Co. V. Humphreys, 107 Ark. 330, 335, 155 S. W. 127; Russell 
V. Board of Directors of Red River Levee District, supra. 

Aside from these considerations, the complaint shows beyond ques- 
tion that ever since 1909, more than six years before the institution of 
this action, these levees and embankments were completed, and no 
reason whatever is stated why the action was not brought within the 
time prescribed by law. 

[5] So far as the liability of the defendant railroad companies and 
the bridge company is concerned, there is another ground upon which 
the demurrer must be sustained, regardless of the statute of limita- • 
tions. The allegations of the plaintiflF show that the embankments 
complained of were constructed by these defendants in 1891; that 
these embankments caused no damages to the plaintiff. It is not claim- 
ed that at the time these embankments were constructed the defend- 
ants had no right to make them, or that they negligently constructed 
them. It is specifically alleged in the complaint that these embankments 
caused no injury to the plaintiff until after the board of directors of 
the levee district constructed their lines of Wee, and raised them to 
the present height, which was done in 1909. These allegations clearly 
show that the building of the embankments by the defendant railroad 
companies was not the proximate cause of any damages suflfered by 
the plaintiff, as the building of the levees was an independent and in- 
tervening cause. It is an elementary principle of law that the breach 
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of duty upon which the action is brought must be, not only the cause, 
but the proximate cause, of the damage to the plaintiff, and the dam- 
age ought to have been foreseen in the light of the attending circum- 
stances. Of the numerous authorities on that point, we refer to the 
following: Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, 474, 
24 L. Ed. 256; Scheifer v. Railroad Co., 105 U. S. 249, 26 L. Ed. 
1070; Cole v. German Savings & Trust Society, 124 Fed. 115, 59 
C. C. A. 593, 63 L. R. A. 416; American Bridge Co. v. Seeds, 144 
Fed. 605, 608, 75 C. C. A. 407, 11 L. R. A. (N. S.) 1041; Teis v. 
Smuggler Mining Co., 158 Fed. 260, 85 C. C. A. 478, 15 L. R. A. (N. 
S.) 893; Armour & Co. v. Harcrow, 217 Fed. 224, 227, 133 C. C. A. 
218, 221; Davidson v. Nichols, 11 Allen (Mass.) 514; McDonald v. 
Snelling, 14 Allen (Mass.) 290, 92 Am. Dec. 768 ; Burt v. Advertiser 
Newspaper Co., 154 Mass. 238, 28 N. E. 1, 13 L. R. A. 97; Bierer 
V. Hurst, 155 Pa. 523, 26 Atl. 742; Siewerssen v. Harris County, 41 
Tex. Civ. App. 115, 91 S. W. 333. 

Was it the duty of these defendants in 1891 to foresee that in 1909 
or 1910 a levee board, not then in existence, would build such levees 
as is alleged in the complaint ? Clearly not. 

The demurrer to the complaint of all the defendants is sustained. 



LATJRENTIDE CO., limited, v. DUREY, CJollector of Internal Revenue. 

SAME V. IRWIN, Collector of Internal Revenue. 

(District Court, N. D. New York. [March 13, 1916.) 

No8. 13, 18. 

IRTEBNAL ReVKNTTB ^=»9— REVENUE AND INCOME TaX— LIABILITY OF FOBEIGN 

CoBPOEATiON— "Doing Business" — "Engaged in Business" — "Tbansact- 
iNO Business." 

Under Revenue Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St 
1913, § 6300), taxing the net Income of foreign corporations engaged In busi- 
ness In the United States, and under Income Tax Law Oct 3, 1913, c. 16, 
I 2, A, subd. 1, and G(a), 38 Stat 166, 172, taxing such Income of such cor- 
porations accruing from business transacted and capital invested within 
the United States, where a Canadian corporation, making newspaper paper, 
sent agents into the ti^nited States to solicit purchasers for its product, 
paying their expenses, hlrinig desk room in the United States, empowering 
the salesmen to make written contracts, in part in the United States, sub- 
ject to the corporation's approval In Canada, and, when approved, to de* 
liver the contracts, paying rent, storage charges on paper shipped into 
the United States, and also for work done by checks drawn on a bank 
in the United States where the company kept its funds received for goods 
delivered in the United States to purchasers, and then, to perform its 
written contracts, shipped paper consigned to itself in the United States 
to different iwlnts, where It hired storage rooms, and had the paper deliv- 
ered to itself at sue* rooms, where it stored it in its own name and at its 
own risk pending delivery, doing so for its own convenience and to insure 
delivery according to contract, also shipping into the United States and 
storing in such maimer paper to meet anticipated demands, such Canadian 
company "did business" in the United States, and "engaged In business" 

C=»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests & Indezer 
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therein, and also "transacted business" in the United States, so that It 
was liable to taxation under both acts. 

[Ed. Note. — For other cases, see Internal Revenue, Cent. Dig. §| 13-28; 
Dec. Dig. «g=>9. 

For other definitions, see Words and Phrases, First and Second Series, 
Doing Business ; Engage ; Transacting Business.] 

At Law. Actions by the Laurentide Company, Limited, against 
Cyrus Durey and against Roscoe Irwin, as Collectors of Internal 
Revenue. Judgment in each case directed, dismissing the complaint 
on the merits. 

Actions tried before the court without a jury. No. 13 is an ac- 
tion to recover the sum of $1,572.91, amount of special excise tax 
assessed against the complainant, Laurentide Company, Limited, a 
foreign corporation, for the year 1911, under the United States Reve- 
nue Act of August 5, 1909, and paid under protest. No. 18 is an ac- 
tion to recover the sums of $955.71 and $1,959.59, amount of tax 
assessed against said Laurentide Company, Limited, said foreign cor- 
poration, for the years 1912 and 1913, assessed under said Act Au- 
gust 5, 1909, and under Income Tax Law Oct. 3, 1913, § 2, and paid 
under protest. 

Louis M. Brown, of Glens Falls, N. Y. (Frederick W. Cameron, 
of Albany, N. Y., of counsel), for complainant. 

Dennis B. Lucey, U. S. Atty., of Ogdensburg, N. Y., and Frank J. 
Cregg, Asst. U. S. Atty., of Syracuse, N. Y., for defendants. 

RAY, District Judge. The assessment of the taxes above referred 
to and their payment to the collectors above named under protest is 
not in question. Complainant took all preliminary steps essential to 
the commencement of the actions. The question is : Were such taxes 
legally assessed and properly paid under and on the returns made and 
facts shown, or, to put the question another way, was the complain- 
ant, on the returns made and facts shown, exen?pt from the assess- 
ment and payment of the taxes mentioned on the ground it was a 
foreign corporation and was not doing business in the United States 
within the meaning of the laws referred to? 

Section 38 of the Act of 1909, "An act to provide revenue, equalize 
duties and encourage the industries of the United States and for 
other purposes" (36 Stat. pt. 1, pp. 112, 113) provides: 

"Tliat every corporation ♦ ♦ ♦ organized for profit and having a capi- 
tal stock represented by shares, ♦ ♦ * now or hereafter organized under 
the laws of any foreign country and engaged in business in any state or 
territory of the United Stat-es, ♦ ♦ ♦ shall be subject to pay annually a 
special excise tax with respect to the carrying on or doing business by such 
corporation, ♦ ♦ ♦ equivalent to one per centum upon the entire net 
income over and above five thousand dollars received by it from all sources 
during such year, exclusive of amounts received by it as dividends upon 
stock of other corporations, ♦ ♦ ♦ subject to the tax hereby imposed; 
or if organized under the laws of any foreign country, upon the amount of 
net income over and above five thousand dollars received by it from business 
transacted and capital invested within the United States and its territories, 
Alaska, and the District of Columbia during such year, exclusive/' etc. 
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Then follows a provision for ascertaining such net income by mak* 
ing deductions from the gross income for operating expenses, etc., 
and losses, depreciation, etc. Special provision is made for the de- 
duction of $5,000, and for a return or report by the corporation. 

February 29, 1912, the Laurentide Company,. Limited, verified and 
filed with the collector its return of annual net income for the year 
1911, giving its location, etc., and paid-up capital stock at $7,200,000, 
"no capital invested in United States of A.," and bonded indebted- 
ness as $1,200,000. This return gave its "gross income" as $162,291, 
its net income as $162,291, made no claim to deductions except the 
"specific deduction from net income allowed by law, $5,000," which 
was deducted, leaving $157,291 as subject to the said tax. In this 
return no claim was made that the corporation was not doing busi- 
ness in the United States. 

The return for 1912 showed "gross income $725,238.93." deduc- 
tions for maintenance and operation of the business $605,329.30, and 
for losses $19,348.37, "net income $100,561.26," and specific deduc- 
tion from net income allowed by law $5,000 ; leaving, says the return, 
"amount on which tax at 1 per centum is to be calculated for assess- 
ment $95,561.26," and on this sum the tax was assessed. 

The return for 1913 gave gross income as $929,629.12, deductions 
for operating expenses $733,669.22, total deductions, sarne $733,- 
669.22, and "net income on which tax at 1 per centum is calculated," 
and on which it was calculated $195,959.90. 

These last two returns had written on the margin thereof "This 
company is not doing business in the United States and this return id 
given under protest." The collector held adversely to this clause. 

Chapter 16, Laws of U. S. (Act of Oct. 3, 1913), 38 St., being an 
act "to reduce tariff duties and to provide revenue for the govern- 
ment, and for other purposes," section 2, provides (A, subd. 1, and 
G[a,b]): 

"Thnt tbere shaU be levied, assessed, collected and paid annuaUy upon 
the entire net income arising or accruing from aU sources "^ * * a tax of 
1 p^r centum per annum upon such income * * * and a like tax shall be 
assessed, levied, collected, and paid annually upon the entire net Income from 
aU property owned and of every business, trade, or profession carried on in 
the United States by persons residing elsewhere." 

"O <a) That the normal tax hereinbefore imposed upon individnals likewise 
diaU be levied, assessed and paid annually upon the entire net income arising 
or accruing from all sources during the preceding calendar year to every cor- 
poration ** ♦ ♦ organized in the United States, no matter how created or 
organized, not including partnerships; but if organized, authorized, or exist- 
ing under the laws of any foreign country, then upon the amount of net 
income accruing from business transacted and capital invested within the 
United States during such year, •♦•(b) Provided." 

Here follows a provision for deductions. The question presented 
is : Did the Laurentide Company, Limited, have "a net income from 
business transacted (by it) and capital invested within the United 
States during such year," the year for which return was made (un- 
der protest) and the tax was imposed ? 

There is no claim it had capital invested in the United States, but 
it is insisted that during each of the years mentioned, 1911, 1912, and 
231 F.— 15 
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1913, it transacted business in the United States and derived the net 
income shown by the returns. 

The facts proved by abundant evidence are as follows: 

(1) The plaintiff was and is a foreign corporation organized and 
existing under the laws of the Dominion of Canada. 

(2) It was and is engaged in the manufacture and sale of paper 
used by printers and newspaper concerns in printing newspapers. 

(3) Its manufacturing plant and home office was and is at Grand- 
mere, Quebec, Dominion of Canada. 

(4) It, for a time in 1911, had desk room in New York City oc- 
cupied by a stenographer and employe of the corporation, and, in 
1912, rented a room and opened up an office in the city of New York, 
N. Y., where it by its agent and representative did business of and 
for the corporation in selling paper during the rest of 1912 and 
during 1913. 

(5) It had one, and sometimes two, traveling salesmen in the 
United States, headquarters in New York at such room, who traveled 
and solicited business and contracts for the supply and purchase of 
paper manufactured by it in Canada. The corporation owned the 
office furniture. 

(6) The.se traveling salesmen or agents had power to solicit con- 
tracts in the United States and agree upon terms, except price of 
goods, and insert same in printed form contracts, ascertain from the 
home office in Canada by telephone the price they could fix, have 
such contract signed by the purchaser or contracting party in the 
United States, and then forward same by mail to the home office of 
the company in Canada for acceptance or approval and signature by 
one of its executive officers, and return to such salesman or agent 
for delivery to the customer in the United States, who then delivered 
same. The contract was not to be binding on the corporation "un- 
less signed by one of its executive officers at Grandmere, P. Q." 

(7) These contracts were not for the manufacture of the paper 
and sale and delivery of same, but simply for the sale thereof, that is, 
as stated in the contract : 

"The paper company ag^rees to seU and the purchaser agrees to purchase 
entire requirements of newspaper used in the publication of (name of 



newspaper designated) a newspaper published in the city of 
tons of paper per during (time fixed) according to terms and condi- 
tions as set forth as follows:" (Then followed terms as to delivery, etc.). 

(8) After such contracts were made, the Laurentide Company con- 
sulted its own convenience in providing for delivery according to the 
terms of the contract, and shipped the paper consigned to itself in 
such quantities as it saw fit, provided the quantity was sufficient to 
fulfill the contract as to delivery, from time to time as demanded, 
to a point in the town or city where the purchaser under the con- 
tract carried on his or its business of printing and publication, selected 
by itself, and to some storehouse selected by it, where the paper 
was kept or stored until required for actual delivery to the purchaser. 
The paper was shipped at the expense and risk of the said corporation 
and stored at its own risk, and such corporation, the seller, sJso paid 
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I 

I the warehouse or storage charges. The corporation had a standing 
contract with a cartage company in New York City to deliver paper 
stored for it when called for by customers. It had contracts with 
warehousemen to deliver the goods in storage when properly called 
for by the purchasers as customers. The corporation also kept on 
hand, usually in New York, paper to supply extra demands for pa- 
per. In fact, there was no delivery to the purchaser until called for 
by it under the contract, and then delivery was made from the store- 
house or warehouse of the corporation in the town or city where 
the purchaser did its business. Insurance, if any, was paid by the 
corporation, and, in fact, the paper until actually delivered was held, 
stored, and owned by the said Laurentide corporation. 

(9) The corporation also purchased supplies, etc., for its plant in 
Canada in the United States. 

(10) The corporation had a bank account at a bank in Glens Falls, 
N. Y., where checks ^iven in payment for paper were deposited for 
collection, and on which checks in payment for supplies purchased 
and of salesmen were drawn. Balances not required for current busi- 
ness were sent to the home office in Canada. 

(11) Occasionally a customer from the United States would per- 
sonally visit the home office and execute his contract, and occasionally 
a contract called for some deliveries f. o. b. on the cars at the plant 
in Canada. These were exceptional cases. 

The question is : Was the Laurentide Company, Limited, "engaged 
in business in any state or territory of the United States" so as to 
make it liable for a special excise tax "with respect to the carrying on 
or doing business by such corporation"? This tax, under the act of 
1909, is to be assessed and paid "upon the amount of net income over 
and above five thousand dollars received by it (such foreign corpora- 
tion) from business transacted and capital invested within the United 
States * ♦ ♦ during such year." Under the act of October 3, 
1913, as to a foreign corporation, the tax is assessed and paid "upon 
the amount of net income accruing from business transacted and 
capital invested within the United States during such year." Hence 
the question is: Was "business transacted" by such corporation 
during the year mentioned within the meaning of the law ? 

In the one case, we have "engaged in business" within the United 
States, and, in the other, "business transacted" within the United 
States. 

When the Laurentide Company employed and sent its agents 
clothed with power, even though limited, into the United States to 
travel about and solicit customers or purchasers for its manufactured 
product, and paid their expenses, and hired and paid for a place of 
business in the United States even though but desk room, and em- 
powered such salesmen to make written contracts in part in the 
United States subject to its approval in Canada and when approved 
deliver them and did so ratify and have such contracts delivered, paid 
rent, storage charges, and other expenses, and also for the work so 
done by checks drawn on a bank in the United States where it kept, 
even temporarily, its funds received for goods delivered in the United 
States to purchasers, and then, to carry out and perform its written 
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contracts so made, and which in nearly all cases were to be performed 
in the United States, as to delivery of goods and in part as to mak- 
ing payments therefor, shipped such goods consigned to itself into 
the United States to different points, where it hired and paid for 
storage or warehouse room and had them delivered to itself at such 
rooms where it stored them for itself in its own name and at its own 
risk pending delivery to the customer, and did this for its own con- 
venience and to insure delivery according to contract, and also shipped 
into the United States and stored in like manner goods to meet 
anticipated demands, it "did business" in the United States and "en- 
gaged in business" in the United States, and also "transacted busi- 
ness" in the United States. These business transactions were com- 
menced within the United States by soliciting contracts ; the making 
of the contracts by signing was consummated in Canada in part, but 
the delivery thereof was made in the United States. The corpora- 
tion sent its goods into the United States and stored them in its 
own name, retaining and having complete title. It delivered from its 
own rented warehouses in the United States, and, when payment was 
made to it by check, it collected such checks in the United States 
and deposited the proceeds to its own credit in its own bank account 
in the United States and, as stated, paid all its liabilities incurred in 
the business done in the United States by checks drawn on such 
bank account, and therefore made payments completing the various 
transactions in the United States. True, some of the business con- 
nected with these transactions was done in Canada; for instance, the 
approval of the contracts and the shipping of paper into the United 
States, and the receipt and indorsement of checks received prior to 
actual deposit for collection. All the conditions of these contracts 
were nof to be complied with in Canada. The most of them and the 
more important ones were to be performed in the United States. 
Here delivery was to be made, and here the contract was solicited, 
agreed upon, and signed by the purchaser. Here the Laurentide 
Company had its property with which to make deliveries in storage 
at its own expense in its own warehouses — those hired and paid for 
by it. 

Appropriating the idea of Mr. Justice Peckham expressed in Penn- 
sylvania L. M. F. I. Co. v. Meyer, 197 U S. at page 415, 25 Sup. 
Ct. 483, 49 L. Ed. 810, I think it would be somewhat difficult for 
the Laurentide Company, Limited, or its able attorney, to describe 
what it was doing in the United States, if it was not doing, carry- 
ing on, and transacting business therein when there receiving large 
quantities of newspaper consigned to itself and storing it, hiring and 
paying for storage room therefor, delivering it to customers, pur- 
chasers thereof, soliciting contracts by agents for the purchase and 
supply of same, renting and paying rent for a room for doing the 
business, depositing and collecting the checks received in payment, 
and paying the expenses of the business therefrom, all done in the 
state of New York in the United States. It was not necessary that 
the contracts should have been made wholly in the United States 
(Pennsylvania L. Ins. Co. v. Meyer, 197 U. S. 407, 414, 25 Sup. Ct 
483, 49 L. Ed. 810), or that their execution or performance should 
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have been wholly in the United States (same case, cited and approved 
Equitable Life Society v. Pennsylvania, 238 U. S. 143, 147, 35 Sup. 
Ct. 829, 59 L. Ed. 1239, affirming 239 Pa. 288, 86 Atl. 787, and also 
by the Circuit Court of Appeals in this the second circuit, Geo. W. 
Bentley & Co. v. Chivers, 215 Fed. 959, 962). The mere act of 
sending salesmen into another state to sell sewing machines there, 
the orders being filled from the home office in another state and the 
contracts and cash collected being immediately remitted to agencies 
of the seller in other states, and the seller having neither office, store, 
nor managing salesmen in the state where such salesmen operated, 
has been held not to be doing business within such state so as to 
make the seller taxable on credits as provided by Rev. Code of Miss. 

! 1880, § 497 (Singer Mfg. Co. v. Adams, 165 Fed. 877, 91 C. C. A. 
461), although such seller was employed in trade or business within 
the state when it had "one or more local agencies in Mississippi in 
control of salesmen, selling sewing machines throughout a limited 

I number of counties and reporting to such local agencies which in 

turn reported to a district agency in another state." That case is an 

I authority in favor of the government's contention here, as the statute 

referred to provides: 

I "Every person, resident or nonresident, whether corporate or otherwise 

I ♦ ♦ • employed In any kind of trade or business, shall be taxable for the 

same in the county where such person may reside, or have a place of business, 
I or be temporarily located at the time of the assessment." 

I The local agency established in the state gave the seller a place of 

I business or a temporary location within the state while a mere travel- 

ing salesman had neither. In the instant case, the Laurentide Com- 
. pany, Limited, had a place of business, several in fact, in the United 

' States, and was temporarily located, and had and owned property 

which it was storing in the United States and delivering as its busi- 
ness contracts demanded. 

In Flint v. Stone Tracy Co., 220 U. S. 107, 171, at page 172, 31 
Sup. Ct. 342, at page 357, 55 L. Ed. 389, Ann. Cas. 1912B, 1312, 
where section 38 above quoted from was directly under consideration 
by the Supreme Court of the United States, that court said : 

*It remains to consider whether these corporations are engaged In business. 
*Bnslness' Is a very comprehensive term and embraces everything about 
which a person can be employed. Blade's Law Diet. 158, citing People v. Com- 
missioners of Taxes, 23 N. Y. 242, 244. *That which occupies the time, atten- 
tion, and labor of men for the purpose of a Uvelihood or profit* Bouvier's 
Law Dictionary. voL 1, p. 273. 

"We think it Is clear that corporations organized for the purpose of doing 
business, and actually engaged in such activities as leasing property, collecting 
rents, managing office buildings, making investments of profits, or leasing ore 
lands and collecting royalties, managing wharves, dividing profits, and in 
some cases Investing the surplus, are engaged In business within the meaning 
of this statute, and in the capacity necessary to make such organizations sub- 
ject to the law. 

"Of the Motor Taximeter Cab Company Case, No. 432, the company owns 
and leases taxicabs, and collects rents therefrom. We think it Is also doing 
business within the meaning of the statute." 

True, "doing business within the state," or "doing or transacting 
business in the United States/' do not include the doing of a single act 
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or the making of a single contract, but do include a continued series 
of acts by an agent or agents continuously within the state or the 
United States, as the case may be. International Text-Book Co. v. 
Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 L. Ed. 678, 27 L. R. A. (N. S.) 
493, 18 Ann. Cas. 1103. In that case it is held : 

•The reasonable construction of a state statute relating to foreign corpora- 
tions doing business within the state does not include the doing of a single 
act or the making of a single contract, but does include a continuous series of 
acts by an agent continuously within the state. Cooper Mfg. Co. y. Ferguson, 
113 U. S. 727 [5 Sup. Ct. 7.-^1), 28 L. Ed. 1137]. 

"A foreign corporation engaged in teaching by correspondence, and which 
continuously has an agent in a state securing scholars and receiving and for- 
warding the money obtained from them, is doing business in the state; and 
such a corporation does business in Kansas within the meaning; of section 
1283 of the General Statutes of that state of 1901." 

At pages 103 and 104 of 217 U. S., at page 483 of 30 Sup. Ct., 54 L. 
Ed. 678, 27 L. R. A. (N. S.) 493, 18 Ann. Cas. 1103, the court said, 
as to "doing business" : 

•*In view of the nature and extent of the business of the International Text- 
Boolc Company in Kansas, the first Inquiry is whether the statutory prohibi- 
tion against the maintaining of an action in a Kansas court by *any corpora- 
tion doing business in this (that) state' embraces the plaintiff corporation. It 
must be held, as the state court held, that it does ; for it is conceded that the 
text-book company did not, before bringing this suit, make, deliver, and file 
with the secretary of state either the statement or certificate required by 
section 1283 ; and upon any reasonable interpretation of the statute that com- 
pany, both at the date of the contract sued on, aad when this action was 
brought, must be held as *doing business' in Kansas. It had an agent in the 
state who was employed to secure scholars for the schools conducted by cor- 
respondence from Scranton, and to receive and forward any money obtained 
from such scholars. Its transactions in Kansas, by means of whiq^ it se- 
cured applications from numerous persons for scholarships, were not single 
or casual transactions, such as might be deemed incidental to its general busi- 
ness as a foreign corpomtlon, but were parts of its regular business continu- 
ously conducted in many states for the benefit of its correspondence schools. 
While the Supreme Court of Kansas has distinctly held that the statute did 
not embrace single transactions that were only incidentally necessary to the 
business of a foreign corporation, it also adjudged that the business done by 
the text-book company in Kansas was not of that kind, but indicated a pur- 
pose to regularly transact its business from time to time in Kansas, and 
therefore it was to be regarded as doin^ business in that state within the 
meaning of the statute, and that it *was the intention of the Legislature that 
the state should reach every continuous exercise of a foi-eign franchise,' and 
that it should apply even where the business of the foreign corporation was 
•purely interstate commerce.' Deere v. Wyland, 69 Kan. 255, 257, 258 [76 Pac. 
863, 2 Ann. Cas. 304J ; State v. Book Co., 65 Kan. 847 [69 Pac. 563] ; Commis- 
sion Co. V. Hasten, 68 Kan. 749 [75 Pac. 1028]. In our Judgment, those rulings 
as to the scope of the statute were correct." 

It is seen to be immaterial that in the case at bar the money col- 
lected was transmitted to tlie home office in Canada, or sent there in 
the first instance, or that the entire transactions, including the mak- 
ing and signing of the contracts, their execution or performance, and 
payment of moneys pursuant thereto, were not carried oh from start 
to finish within the United States. 

It seems to me clear that on the returns made the taxes were le- 
gally assessed, or imposed, and paid, and that the plaintiff is not en- 
titled to recover in either case. 
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In Equitable Life Society v. Pennsylvania, 238 U. S. 143, 35 Sup. 
Ct. 829, 59 L. Ed. 1239, a Pennsylvania statute was under considera- 
tion, and the Pennsylvania court had held that the state could im- 
pose a tax on the business of a foreign insurance corporation doing 
business within the state, and that it was properly held that premiums 
on policies issued to persons in the state and paid directly to the home 
office measured the tax and did not amount to taxing property be- 
yond the jurisdiction of the state. The court held that the relation 
of the foreign company to domestic policy holders constituted doing 
business within the meaning of the statute, for, as the Supreme Court 
said: 

"It is obvious that many incidents of the contract are likely to be attended 
to in Pennsylvania, such as payment o£ dividends when received in cash, send- 
ing an adjuster into the state in case of dispute, or mailing proof of death." 

There will be a judgment in each case dismissing the complaint on 
the merits, with costs. 



McMANUS V. SAWYER et al. 
(District Court, S. D. New Yorlj. November SO, 1915.) 

1. Account Stated <©=>6(2) — Implied Assent. 

Where monthly accounts rendered by a factor prior to the princlpars 
death were retained without objection, but those rendered thereafter were 
returned by the executor, there was an account stated as to all trans- 
actions Included within the retained accounts. 

[Ed. Note.— For other cases, see Account Stated, Cent Dig. |S 31-34, 36- 
38; Dec. Dig. <&»6(2).] 

2. Account «$=»17(4) — Equitable Relief — ^Plea. 

The only plea to a bill for an account, where the relation of the parties 
created the obligation to account, is a stated (mt settled account ; the plea 
of "fully accounted" being bad. 

[Ed. Note. — For other cases, see Account, Cent Dig. §§ 85-87; Dec. 
Dig. «=>17(4).] 

3. Account ^=>20(1) — ^Equitable Relief — Reference to Master. 

Where defendant in a suit for an accounting annexed to his sworn an- 
swer accounts rendered by him^ the court can take and settle the account 
Itself without reference to a master. 

[Ed. Note.—For other cases, see Account, Cent. Dig. {f 109-118; Dec. 
Dig. <S=»20(1).] 

4. Account ^3»17(4) — Equitably Relief— Burden of Proof. 

On exceptions to an account attached by defendant to his answer, the 
burden is on the plaintiff as to the items of surcharge, and on the de- 
fendant as to the Items of falsification. 

[Ed. Note. — For other cases, see Account, Cent Dig. §§ 85-87; Dec. 
Dig. «»17(4).] 

5. Account ^=»18 — Evidence — Exceptions. 

In a suit against a factor for an accounting, evidence held not to sus- 
tain exceptions of surcharge and falsification to the account 

[Bd. Note.--For other cases, see Account Cent. Dig. §§ 89-93 ; Dec. Dig. 
<»s»jL8.J 

^s>For other cases Me same topie & KSY-NUMBSR in all Key-Numbered Digests ft Indexes 
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6. Factobs «=»24— I/TABILities — DEiiAT IN Salb. 

A. factor Is not liable to his principal for damages resulting from a 
delay in the sale of returned goods, which he had authority to sell only 
to protect his lien and was not directed by the principal to sell. 

[Ed. Note. — For other cases, see Factors, Cent. Dig. § 25; Dec. Dig. 

7. Factors ^=k>32 — Accounting — ^Payment fob Goods. 

Where factors, in adjusting a fire loss, allowed the Insurance company 
the discount given for payment within 60 days, the crediting of the 
principal's account with the full amount of the Insurance received waa 
equivalent to payment to the principal, whether the insurance companies 
had paid within that time or not 

[Ed. Note. — For other cases, see Factors, Cent Dig. { 37; Dec Dig. 
•<B=»32.] 

8. Factors ^=s>32 — ^Accoitnting — Interest — Compound Interest. 

Where It was the established course of business between a factor and 
his principal to change interest on the account of each to the end of the 
month and then strike a balance, which would be carried forward to the 
next month, the fact that thereby the factor charged compound Interest 
does not establish the falsification of his accounts, since such interest is 
not illegal and may be agreed on between, the parties. 

[Ed. Note. — For other cases, see Factors, Cent Dig. { 37; Dec. Dig. 
<S=>32.] 

9. Account ^=>22 — Equitable Belief — Cross-Bill — Necessity. 

In a suit for accounting, a decree may be rendered in favor of the 
defendant for the amount shown to be due him without his having filed 
a cross-bill, since one who demands an accounting submits himself to the 
result thereof if it goes against him. 

[Ed. Note.— For other cases, see Account, Cent Dig. |S 133-135 ; Dec. 
Dig. «=»22.] 

In Equity. Suit for accounting by Terence McManus, as executor 
of the last will and testament of Arabella McManus, against Decatur 
M. Sawyer and another, copartners doing business as Sawyer & Blake, 
On exceptions to the account filed with the answer. Decree for de- 
fendants. 

George B. Hayes, of New York City, for plaintiff. 
Clinton H. Blake, Jr., and Leonard G. McAneny, both of New York 
City, for defendants. 

LEARNED HAND, District Judge. The bill is for an accounting 
to be rendered by a factor to his principal under a contract of March 
31, 1908. Concededly an accounting was due from the defendants, 
who were the plaintiff's intestate's factors. The defendants answer 
that they in fact accounted monthly, and that up to the time of the 
death of plaintiff's intestate the accounts were settled, but that after 
her death the accounts were returned. To the answer were annexed 
all the accounts actually rendered from April 1, 1910, to the conclu- 
sion of the transactions between the parties. 

[1-3] Upon the trial it appeared that the plaintiff, who was the 
plaintiff's intestate's general agent, had returned all the accounts ren- 
dered after April 1, 1910, and that therefore there was no account 
stated after that time. Before then, however, the accounts had been 
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retained without complaint and constituted accounts stated. Moreover, 
the plaintiff did not seek to challenge any of the accounts rendered 
before that time. In equity the only plea in such case as this to a 
bill for an account, when the relation between the parties created the 
obligation to account, was a stated or settled account. Daniell, Ch. 
vol. 1, p. 666 et seq. The plea of "fully accounted" was bad. Bailey 
V. Westcott, 6 Phil. 525. Therefore this cause at common law would 
have gone to a master upon so much of the account as was rendered 
after April 1, 1910, as soon as it appeared that there had been no 
stated account between the parties. However, it was always possible, 
and not an error, for the court to take and state the account itself ; 
and as the defendants have annexed to their answer full accounts un- 
der oath from April 1, 1910, onwards, it has been possible to treat the 
case in that form. 

[4] The plaintiff, it is true, has assimied that the burden was upon 
him, though he disproved the allegation of the answer that the account 
was stated, to go further and show that there were enough errors 
in it either to require a new account altogether or to open it for sur- 
charge and falsification. In that he was in error, but his rights may be 
none the less preserved by taking the account as now rendered in the 
answer and giving him the same rights that he would have before a 
master. Those rights would be to surcharge and falsify the account 
when rendered, which he would be obliged to do by excepting to its 
several items. As to items of surcharge he would have the burden ; 
as to items of falsification the defendants would have the burden. In 
this latter respect the plaintiff's rights differ from what they would 
have been had an account been once stated, but the cause may never- 
theless proceed, though a little informally, as the plaintiff has never 
formally excepted. Upon the trial, nevertheless, he did in fact ob- 
ject to a number of items, and these objections will be taken as though 
he had formally excepted before a master. 

As to items of surcharge, some suggestion was made at the trial that 
there were some 3,000 yards of goods which ought to have appeared 
upon the accounts; but this entirely broke down in proof and was 
abandoned. 

Another exception may also have been made that better prices should 
have been got for the goods taken over by the underwriters after the 
fire of April 20, 1910; but this was without foundation, and it, too, 
is abandoned, if ever made. 

[5] The first serious exception of surcharge arises from the sup- 
posed failure of the defendants to charge themselves with the sale 
of certain of the returned goods ; e. g., those contained on Schedule 
B of the answer. The plaintiff agrees that, when returned, the de- 
fendants had the right to credit themselves with the price at which 
they were originally sold, that having been once charged against them ; 
but he insists that no charge appears upon their eventual disposition. 
The defendants reply that as to some of these goods their sale ap- 
pears in the sales book, and that the proceeds are credited to the plain- 
tiff in the later /'accounts current." For those which did not so a^ 
pear, the defendants say they have accounted in the "Fire Sales State- 
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raent," so called. This is a long statement delivered to the plaintiff 
and made up out of a larger statement of all goods injured by the fire 
of April 20th, under the following circumstances : The goods burned 
were in the third loft of the warehouse, and consisted not only of the 
plaintiff's but of others' goods. All these were insured by the defend- 
ants under general covering policies, and after the fire the defendant 
Blake took up the adjustment of the loss with the underwriters. I 
find as a fact that the plaintiff's assistant, Tate, was present when the 
goods were viewed by the adjusters, and undertook to identify which 
of the injured goods belonged to the plaintiff. In cases where the 
tags were not burnt, this could be done absolutely; in other cases, it 
was inevitably a doubtful conclusion. Tate gave to Blake the pages 
of the defendants' books upon which the prices of the goods could be 
found, and after Blake had agreed with the underwriters as to the price 
at which they would take the goods he had a general statement made 
and they settled with him on those figures. The "Fire Sales State- 
ment," so called, is a compilation from so much of this general state- 
ment as concerns the plaintiff's goods. The prices were those found 
in the defendants' books, less certain discounts to be considered later. 
The plaintiff's surcharge relates to these items of returned goods 
which first appear upon "accounts current" after the date of the fire ; 
e. g., Schedule B, already mentioned. He urges that these certainly 
could not have been injured in the fire, and tfiat the defendants' ef- 
fort to include them in the credit allowed him in the "Fire Sales State- 
mtot" must obviously fail. Thus he depends upon the discrepancy of 
dates in the documents. The defendants answer that, when returned 
goods of the plaintiff came to their warehouse, they were entered in 
a receiving book by a boy, but were not opened at that time. They 
were sent directly upstairs, and afterwards either the plaintiff, or Tate, 
his agent, having counted the goods, made a list of them and brought 
it down to the shipping clerk, who entered them in the return book, 
from which they were posted into the credit book, and from there 
into the stock book. Now the return book, the credit book, and the 
receiving book have all been destroyed. I do not understand that 
the plaintiff suggests that there was anything sinister or improper in 
their destruction ; I see no reason, in any event, if such a contention 
had been suggested, for supposing that the destruction was to sup- 
press the books. As far as appears, certainly with the exception of 
the credit book, they were books of casual entry, the contents of which 
were posted into more permanent books in the course of bookkeeping. 
The only date which appeared, according to this custom of business, 
would be in the return book, and that date would be the date at which 
McManus or Tate informed the defendants that the goods had been 
returned. Andrews says that there was no date given by Tate and 
McManus of the return, and we do not know what the date of the 
return actually was. It is possible that McManus' own books, if they 
were available, might show us that, or they might not; but they are 
not available. In any case, the explanation given, which I accept as 
true, satisfies me that the goods carried in the accounts as returned 
after the fire might have been received before that time, and might 
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have been identified among those goods afterwards salved and included 
in the "Fire Sales Statement." 

Furthermore, this appears to be certainly proved in some instances 
by the documents themselves, for the following reasons : On the "Fire 
Sales Statement" appear the case number and the yardage of some 
pieces which are located among the merchandise returned after May 
1st. Now it is of course impossible that that piece should have been 
in the Fire Sales Statement, if it was not in the building at the time. 
The "Fire Sales Statement" was made up by going over each piece 
particularly, and, as has been said, the case and number and yardage 
of those pieces was put down, wherever the tag had not been burned 
off. When the same piece is identified in a subsequent "account cur- 
rent," it shows beyond question that at least in that instance the date 
of the return taken from the defendants' stock book was not the actual 
date of the return of the goods. This demonstration is not complete 
as to all the items challenged, but it serves as the strongest possible 
demonstration of the truth of the defendants' story as to how the ap- 
parent conflict in dates occurred. There is another consideration of 
no small weight, which further corroborates that story. If the returned 
goods in question were actually not in the fire, and were not accounted 
for in the "Fire Sales Statement," the books of the defendants could 
not possibly have balanced. Either they would have been credited to 
some other account, or they would have been altogether suppressed, 
which would amount practically to a larceny of the goods, and which 
the plaintiff expressly disclaims. That the goods could have been re- 
ceived after the fire, and have got into some other account, and never 
have been discovered subsequently, is of course a possibility in the 
sense that anything is a possibility ; but it is an extreme improbability. 

Therefore it seems to me from all these reasons that there can be 
no reasonable doubt that these items of returned merchandise, which . 
are said to appear in the "Fire Sales Statement," actually did appear. 
I am quite aware of the fact that there is no indubitable tracing of some 
of tliese goods. Many of the goods in the "Fire Sales Statement" 
had their tags burned off. There was nothing left by which to iden- 
tify them, but their yardage (which in many cases was estimated) and 
the pattern number of the goods, with their shade number or color. 
In placing some of this returned merchandise in the "Fire Sales State- 
ment," therefore, it must be conceded that there is a certain measure 
of doubt. In some cases those pieces which Andrews picks out as 
accounted for in the "Fire Sales Statement" do not actually tally with 
the yardage shown upon the stock book for that piece. This may 
possibly be accounted for through loss by the cutting oflf of samples. 
In some cases a number of other pieces in the "Fire Sales Statement" 
than those selected by Andrews to answer the items in the stock book 
would answer equally well. It is impossible to know that he has se- 
lected the right pieces upon the "Fire Sales Statement." However, 
the "Fire S2es Statement" contains pieces which could respond to 
such of the returned goods as did not appear later to his credit in the 
sales book. If these returned goods are not in the "Fire Sales State- 
ment/' tlie defendants failed to put them in their accounti and have 
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embezzled them, which I do not believe. I therefore find that the 
plaintiflF has not shown that the goods so returned were not disposed 
of, either by insurance adjustment or by subsequent sale. 

The next exception of surcharge is to the items of the 20 pieces 
which were in the fourth loft, and which suffered a smoke damage, for 
which the plaintiff was allowed $180.97, 30 per cent, of their value. 
These pieces have been traced into the sales book, and their disposition 
shown in each case. The plaintiff was credited with the sum which 
had been obtained from these, together with the allowance for deprecia- 
tion, and no question can be raised about them. 

The next exception. of surcharge consists of two items of returned 
merchandise on Schedule G, bearing the name "A. D. Juillard & Co." 
and "Amoskeag Mfg. Co." The plaintiff claims that these should be 
charges, not credits, to the defendants, if they represent goods returned 
to the manufacturers who originally delivered the goods. This is ex- 
plained as follows: Each manufacturer's account had a number on 
the defendants' stock book, and usually when goods were returned the 
"account current" identified them by reference to that number. On 
Schedule G only, for some quite unexplained reason, the name of the 
manufacturer was added to the account number. The explanation is 
adequate that it was only a redundancy in the account, and the goods 
are traced and later accounted for. 

[8] The next exception of surcharge arises from the fact that the 
returned goods not accounted for in the fire were held for two years 
in some cases, and were then sold at greatly diminished value. This 
attempt at surcharge involves a misconception of the relation of factor 
and principal. The sale of the goods rested with McManus, the prin- 
cipal; they were his goods, and he was responsible for their value. 
Ally rights of sale which the factor had were for the protection of his 
lien, and he was not an agent of the principal to sell. Hence, while 
he had the power to sell to protect himself, he had no obligation to 
sell to protect the principal. If he chose to leave the returned goods 
unsold for two years, the loss was on his own head. The factors might 
have sold, if they had thought it necessary, but are not chargeable with 
failure to do so. 

[7] The next exception of surcharge is of the allowances of 2 per 
cent, and 10 per cent., amounting in all to 11.8 per cent, made to the 
underwriters when they took over the damaged goods. These allow- 
ances were from the prices at which the ^oods were carried upon the 
defendants' books. When Blake settled with the underwriters, he took 
as a basis the figures at which McManus carried the goods, and which 
he used in his sales to customers. These prices were, of course, not 
those at which he had purchased, and the underwriters insisted upon 
some deduction. McManus' usual terms were 7 per cent, off if the 
payment were made in 60 days. The allowance was certainly reason- 
able, in view of all the circumstances, and was the equivalent of a bulk 
sale at 4.8 per cent, less than what McManus would himself have re- 
ceived after he had succeeded in selling all the goods by separate con- 
tracts. He complains that the payment was not made in 60 days, but 
I do not find any proof of this. It does not appear when the under- 
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writers paid the defendants, but it does appear that McManus was 
allowed full credit for the sum allowed upon the defendants' books 
on August 3, 1910, which was 74 days after the fire, and which was 
equivalent to a cash payment at that time. 

The question remains whether Blake had authority to make the set- 
tlement, which depends upon the question of fact between McManus, 
on the one hand, and Blake and Andrews, on the other. I find in favor 
of the defendants upon this issue. In the first place, McManus' bear- 
ing was not impressive. Again, I am satisfied that he destroyed his 
books. Again, his claims have been shifting, vague, and baseless. 
Finally, Andrews' memorandum seems to me to remove any doubt 
about the fact. It is true that McManus' letter of June 6th may be 
read to imply that the matter had not been left in Blake's hands ; but, 
considering its source, it may well have resulted from a change in his 
position after he had found that the settlement would not be to his lik- 
ing. 

This completes the exceptions of surcharge, and the plaintiff has fail- 
ed in each case. 

There are two exceptions of falsification : The first is that the de- 
fendants have credited themselves with compound interest on their 
advances ; the second, that they have credited themselves with a 4 per 
cent, commission on effecting the settlement with the underwriters. 

[8] Respecting the exceptions of interest, the facts are as follows: 
The accounts were figured monthly and each side of the account was 
charged with interest. The balance was then carried forward to begin 
the next account, and necessarily in that balance was included the bal- 
ance of interest found due in the last account. As interest was figured 
upon that balance, the result unquestionably was to allow interest upon 
interest This had been the uniform course of the parties throughout 
their two years of dealings, and at no time did McManus raise any 
question about it. ' Compound interest is not illegal, and the parties 
may agree upon it if they wish. Allen-West Commission Co. v. Patillo, 
90 Fed. 628, 33 C. C. A. 194. The question is whether the parties had 
agreed upon this method of keeping their accounts. As the plaintiff 
returned each of the "alccounts current" sent after the fire, no estoppel 
can arise from them; but he did not adopt this practice before that 
time. From March, 1908, the parties had been in business together, 
and throughout all the time the "accounts current" had been regularly 
sent, and there is no suggestion that they had been returned. On the 
contrary, the whole business had been done upon their basis without 
any complaint by the plaintiff. This established the course of the 
business by mutual consent upon a footing which was entirely reason- 
able in itself. The credit is therefore allowed. 

The second exception of falsification is of the credit of a 4 per cent, 
commission upon effecting the adjustment. This depends wholly upon 
the testimony of Blake, in which he is contradicted by McManus. Up- 
on the authority to settle with the underwriters Blake is corroborated 
by Andrews' memorandum.; not so as to the promise to allow com- 
missions. Blake says that McManus came in on the morning after the 
fire, April 21st, and that Blake at that time said that he would under- 
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take the adjustment if he was allowed his commissions, to which Mc- 
Manus assented. In McManus' letter of June 18, 1910, he speaks of 
allowing the commission, but not allowing any more tlian 7 per cent, 
discount. He is, however, not referring to any talk, but to the contract 
of March 31, 1908, which certainly did not govern tlie case of an in- 
surance adjustment That the defendants should, however, have been 
allowed something for adjusting the loss, was a very natural thing; 
they had an immense deal of clerical labor to perform, and Blake's 
work counted for something. The fact that McManus contradicts 
Blake counts for nothing, in my judgment; the only question is wheth- 
er Blake's memory is to be trusted, in view of his interest. I see no 
sufficient reason to doubt his story, and I find that the credit has been 
proved. 

[9] Thus the exceptions to the account, eitlier of surcharge or falsi- 
fication, are all overruled. Now an account, when duly presented un- 
der the oath of the accounting party, will be passed by the court save in 
those respects in which the other party excepts to it. Moreover, it is 
a well-established rule that a party who demands an accounting sub- 
mits himself to the result of the account if it goes against him. No 
cross-bill is necessary, and a decree may go for the balance either way. 
VVilcoxon V. Wilcoxon, 199 111. 244, 250, 65 N. E. 229. It follows that 
the defendants may take their decree for $808.94 against the plaintiflF, 
which is the balance due on the account. 

In this view no consideration of the counterclaims is necessary. 
However, they must be dismissed, since they rest upon an account stat- 
ed, and none such was proved. This, however, will not take from the 
defendants their costs. 



CLINB V. SOUTHERN RY. CO. 
(District Court, W. D. South Carolina. March 10, 1916.) 

1. Dismissal and Nonsuit ^=»58(1) — ^Motions — Gbounds. 

In an action for personal injuries, where defendant pleaded a release 
and i^lntm was not required to reply under, the law unless so required 
by order of the court, a motion to dismiss on the ground that a court of 
law had no jurisdiction would be denied, since while In the federal courts 
matters cognizable In equity cannot be considered on the law side of the 
court, and while the only fraud permissible to be proved at law would 
be fraud touching the execution of the Instrument. It could not be assumed 
that the release was executed as alleged or that plaintiff could only get 
relief from the release in equity. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. §§ 
134,138; Dec. Dig. <g=>5S(l).] 

2. Judgment «g=»828(3) — Judgments Operative as Bar. 

Under Const, art. 4, § 1, providing that full faith and credit Sihall be 
given in each state to the public acts, records, and judicial proceedings of 
every other state, a federal court gives the same effect to a Judgment of a 
state court as it had in the state where It was rendered, and a judgment 
which bars an action in the state where it was rendered is res judicata 
In the federal courts. 

[Ed. Note. — ^For other cases, see Judgment, Cent. Dig. H 1607, 1508; 
Dec. Dig. «8=»828(3).] 
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8. JUDOIOENT ^=3l570(5)-~JUDGMENTB OPBBATIVE AS BaB — NONSTTITS. 

In an employe's action for injuries in a South Carolina state court, the 
court granted a nonsuit "for the reasons taken down by the stenographer." 
In ruling on the nonsuit the court stated that he thought plaintiff was a 
foreman; that It was his business to make an unsafe business safe and 
to prepare a safe place for himself and his men to work ; that he did not 
think it made any difference whether defendant was negligent or not; that 
he could not escape the conclusion that plalntifTs foot slipped and that 
when he fell down he pulled a bent on him, and therefore the only rea- 
sonable Inference that could be drawn was that he was injured by an 
unfortunate accident ; that he did not think he could sustain a yerdlct if 
rendered against defendant on the evidence; and that he was going to 
grant a nonsuit on the ground that there was no other reasonable inference 
to be drawn from the evidence, and for the further reason that coal under 
his foot was possibly put there or left there by himself or his men. Held, 
that the nonsuit was clearly granted for insufficiency of the evidence to 
support a verdict for plaintiff, and not because the evidence showed 
aflirmatively that plaintiff was not entitled to recover, and hence under 
the rule in South Carolina it would not prevent a new action. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 103i2 ; Dec. Dig. 
<g=>570(5).] 

1 JUDGKENT ^=»57(K5) — Judgments Opbtrative as Bab — Nonsuits. 

In an employe's action for injuries in a South Carolina state court, the 
court granted a nonsuit for insufficiency of the evidence. The judg- 
ment was affirmed on ai^>eal, the Supreme Court stating, in closing its 
opinion, that it appeared that the injury was due to plaintifit's own 
fault and that defendant was not liable. In that state a judgment may 
be affirmed on grounds other than those upon which it was based in the 
lower court. Held, that the expression in. the opinion of the Supreme 
Court did not show that it placed its Judgment on a ground other than the 
Insufficiency of the evidence, and hence the judgment did not bar a new 
actios. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. 1 1032; Dec. Dig. 
«=»570(5).] 

At Law. Action by D. J. Cline against the Southern Railway Com- 
pany. On motion to dismiss the complaint. Motion refused 
See, also, 101 S. C. 493, 86 S. E. 17. 

J. Harry Foster, of Rock Hill, S. C, for plaintiff. 

McDonald & McDonald, of Winnsboro, S. C, for defendant. • 

JOHNSON, District Judge. This is a motion by the defendant to 
dismiss the complaint herein on two grounds ; First, because it appears 
upon the face of the pleadings that this court sitting as a court at 
law has no jurisdiction of this action; second, because the plaintiff 
is estopped by the judgment of the state court which is res judicata 
of the matter now sought to be litigated in this court. 

[1] The motion to dismiss for want of jurisdiction is based on the 
defendant's fourth defense, which sets up a release alleged to have 
been executed by plaintiff, whereby for a valuable consideration he 
rdeascd the defendant frbra any further liability to him on account 
of his alleged personal injuries growing out of the facts set up in the 
complamt. It ia contended that, inasmuch as the plaintiff has riot 
made replication to the answer, it is admitted, and that such release 
on the law side of the court stands as a full and complete defense to 
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the plaintiflF's alleged cause of action, and that he has no right to pro- 
ceed as long as said release is unassailed. Defendant further insists 
that while under the practice in the state courts the question of the 
validity of the release may be tried in the same action, and any ques- 
tion affecting its validity submitted to the jury with the other issues, 
under the practice in the federal courts such cannot be done, because 
in the latter courts the distinction between law and equity is rigidly 
and strictly observed. Unquestionably, matters cognizable in equity 
cannot be considered on the law side of the court, nor can matters 
of a legal nature be considered on the equity side of the court. It is 
not deemed necessary to quote authorities on this point, as this doc- 
trine in the federal courts is fundamental and elementary. The real 
difficulty is in determining the applicability of the law to this particular 
case. The plaintiff is not required under the law of pleadings to reply 
to an answer unless the answer sets up a counterclaim. The answer 
in this case does not set up a counterclaim, but in the fourth defense 
there is set up a release which, if established, will avoid the plain- 
tiff's action. The defendant may, where his answer sets up new 
matter constituting a defense by way of avoidance, move tlie court 
to require a reply thereto, and, if the court shall order a replication, 
it is subject to all the rules of pleadings in regard to an answer ; that 
is, the plaintiff must admit or deny or avoid' the new matter so set- 
up. In the present state of the pleadings, the court cannot assume that 
the release set up by the defendant was executed, nor can the court 
anticipate the character of the reply the plaintiff may make to the 
release if required to make replication. If the cause shall go to trial 
on the pleadings as now made up, the court cannot anticipate the plain- 
tiff's attitude with respect to the release, nor can the court now rule 
upon the character of evidence that will be admissible. In the case, 
of George v. Tate, 102 U. S. page 570, 26 L. Ed. 232, it is said : 

"It Is well settled tbat the only fraud permissible to be proved at law 
• ♦ ♦ ♦ is fraud touching the execution of the instrument, such as misread- 
ing, the surreptitious substitution of one paper for another, or obtaining by 
some other trick or device an instrument which the party did not intend to- 
give." 

It is not necessary to multiply authorities. This doctrine has been* 
announced repeatedly, and is settled law in this court, and will be 
binding on the court when the caufse comes on for trial. Whether the 
plaintiff can bring himself within this rule to avoid the alleged release,, 
or whether it is such a paper as he can only get relief from by proper 
action in a court of equity for its rescission, the cx>urt is not advised. 

[2] The second ground upon which the defendant's motion is based 
is that the plaintiff is estopped by the judgment of the state court 
which is res judicata of the matters now sought to be litigated in this^ 
court. The plaintiff brought his action in the court of common pleas 
for York county on May 16, 1914, for personal injuries growing out 
of the same state of facts alleged in the complaint now before the 
court. The court of common pleas for York county acquired juris- 
diction of both the parties and the subject-matter, and that court is 
a court of general jurisdiction and has concurrent jurisdiction yvitk 
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this court in the cause of action set out in the complaint. Thi» cause 
being at issue came on at the November, 1914, term before Special 
Judge Efird and a jury, and after the taking of all the testimony 
offered by the plaintiff to sustain his cause of action, upon motion of 
counsel for defendant therein, a nonsuit was granted. From the order 
of nonsuit the plaintiff appealed to the Supreme Court of the state of 
South Carolina, and the Supreme Court of the state sustained the order 
of nonsuit and affirmed the judgment of nonsuit 101 S. C. 493, 86 
S. E. 17. Section 1, art. 4, of the Constitution of the United States 
provides that: 

"Full faith and credit shall be given in each state to the puhUc acts, 
records, and Judicial proceedings of every other state." 
I 

j The federal court gives the same effect to a judgment of the state 

I court as it had in the state where it was rendered. In the case of 
Hampton v. M'Connel, 3 Wheat 234, 4 L. Ed. 378, decided by Chief 
Justice Marshall, the syllabus of the case was as follows : 

"A judgment of a state court has the same credit ♦ ♦ • and effect 
in every other court within the United States, which It had in the state where 
it was rendered ; and whatever pleas would be good to a suit thereon, in such, 
state, and none others, can be pleaded in any other court within the United 
States." 

In Scotland County v. Hill, 132 U. S. 107, 10 Sup. Ct. 26, 33 L. 
Ed. 261, it is held that an adjudication in the state court which binds 
the plaintiff, whether it was right or wrong, precludes him until it has 
been reversed or set aside. It cannot be disregarded any more in the 
courts of the United States than in those of the state itself. Is the 
matter in controversy res judicata? Could the plaintiff again bring 
his action in a state cou<rt in South Carolina? If he could not bring 
his action again in the state court because the previous adjudication is 
binding upon him and determined the merits of his cause, then he 
cannot bring it in this court. In South Carolina an ordinary nonsuit 
does not adjudicate anything. There are nonsuits, however, which 
go to the merits of the matter in issue. Such a nonsuit is binding upon 
the parties. In the case of Cartin v. R. R. Company, 43 S. C. 221, 20 
S. E. 979, 49 Am. St. Rep. 829, an action was brought upon a written 
instrument. At the close of the plaintiff's testimony. Judge Wither- 
spoon construed the written instrument upon which the plaintiff's cause 
of action was based and held that the plaintiff did not have a cause of 
action under that written instrument. Whereupon he granted an or- 
der of nonsuit. Thereafter the same plaintiff brought action against 
the same defendant upon the same written instrument, and Judge 
Baiet with the record in the previous case before him held that Judge 
Witherspoon's construction of the deed involved was res judicata and 
dismissed the complaint. In the case of Morrow V. Railroad Co., 84 
S. C. 224, 66 S. E. 186, 19 Ann. Cas. 1009, Morrow had been injured 
in North Carolina. He had brought one action in the superior court 
of North Carolina and had been nonsuited, which nonsuit was affirm- 
ed by the Supreme Court of the state. Thereafter he brought a sec- 
ond action in the superior court of North Carolina upon the same cause 
231 P.— 16 
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of action and was a^ain nonsuited, and upon appeal to the Supreme 
Court of the state the order of nonsuit was affirmed. Thereafter he 
brought his action in the court of common pleas for Spartanburg 
county, S. C, upon the same cause of action, and it was decided by 
the court upon the inspection of certified records of the North Carolina 
cases that the decision involved the merits and that he was precluded 
from again suing in North Carolina, and, of course, the court, giving 
full faith and credit to the North Carolina adjudication, dismissed 
the complaint. In the case of Hughes v. Ry. Co., 92 S. C. 1, 75 S. 
E. 214, the Supreme Court said: 

"A nonsuit is not usually a Judgment upon the merits. It was originally 
given against the plaintiff when he introduced insufficient evidence to support 
a verdict or when he refused or neglected to proceed to the trial of the cause 
after it had been put at issue. It is different, however, where the plaintiff 
Is nonsuited or a verdict is directed because the evidence introduced by the 
plaintiff proves affirmatively as a matter of law that he is not entitled to re- 
cover. Qlie difference is that in one instance the plaintiff fails to maUe out 
his case ; in the other instance he proves affirmatively facts which as a matter 
of law show that he is not entitled to recover." Jenkins v. A. C. L. R. R. 
Co., 89 S. C. 408, 71 S. B, 1010; Morrow v. Railroad Co., 84 S. 0. 224, 66 S. E. 
186, 19 Ann. Cas. 1009. 

[3] Coming to the case under consideration, did the court grant 
the nonsuit because the plaintiff had failed to introduce sufficient evi- 
dence to sustain a verdict, or because the evidence showed affirmative- 
ly that the plaintiff was not entitled to recover? The order is very 
short : 

"After hearing argument of counsel and for the reasons taken down by the 
stenographer, it is ordered that a nonsuit be granted hereliL*' 

In ruling on the nonsuit, the court said: 

"Gentlemen, I have given the testimony very careful thought, and I think 
this man was the foreman and Intrusted by the master to do the work. It 
was his business to go and make an unsafe business safe, and it was his busi- 
ness to prepare a safe place for himself and for his men to work. I don*t 
think it makes any difference in the case whether the master was negUgent In 
the particulars mentioned in the complaint or not. I cannot escape the con- 
clusion that he had safely placed aU of the bents, that he bad safely removed 
this one, and, in attempting to put it back In place, his foot slipped from 
under him, and when he fell down he pulled the bent on him, and therefore 
the only reasonable inference that could be drawn from the facts is that he 
was Injured by one of the unfortunate accidents that befalls humankind; 
and I do not think I could sustain the verdict if the jury were to render one 
against the railroad company on this evidence, and I think it would be useless 
to go on with the case. I do not go into any of the other questions as to 
whether this Is a cause under the United States Employers' Liability Act 
(April 22, 1908, c. 149, 35 Stat. 65 tComp. St. 1913, §§ 8657-^665]). For in this 
case I think it makes no difference and I do not pass on the validity or In- 
validity of the release, but I am going to grant the motion for a nonsuit and 
put it on the ground that there Is no other reasonable inference to be drawn 
from the evidence on his part caused by his foot slipping and pulling down the 
bent on him and for the further reas<m that the coal under his foot was 
possibly put there or left there by himself or by the men who were under his 
control or direction." 

[4] Clearly, the court granted the nonsuit because the evidence was 
not sufiici^nt to support a verdict The difficulty in the case is found 
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in the last clause of the last sentence of the reasoning of the Supreme 
Court : 

And It appears "that the plaintiff's injury was dne to his own faulU and 
that the defendant is not liable. Judgment is affirmed." 

That language is far broader than the language used by Judge Efird 
in granting the nonsuit The Supreme Court has held that it is a judg- 
ment of the court that controls, and not the reasoning of the court in 
reaching that conclusion. I am not able to hold that that expression 
found in the reasoning of the Supreme Court is of such force and 
effect as to make the matters herein res judicata. Judge Efird's judg- 
ment of nonsuit was before the Supreme Court to be either affirmed 
or reversed. Under the practice in that court, the respondent may 
ask that the judgment appealed from be sustained on other grounds 
than those upon which it was based in the lower court. From the 
record before me it does not appear that the Supreme Court placed 
its judgment of affirm^ation upon grounds other than Judge Efird's. 
The action now before this court is brought under the Employers' 
Liability Act. Judge Efird distinctly refused to decide the question 
whether it was a common-law action or an action under the Employers' 
Liability Act. I am therefore constrained to hold that Judge Efird*s 
judgment of nonsuit was based upon the insufficiency of evidence to 
support a verdict. 

Wherefore, the motion to dismiss the plaintifFs complaint is refused. 



NOTASBME HOSIERT CO. v. STRAtJS et at 
(District Conrt, S. D. New York. February 9, 1912.) 

1. Teade-MabkIs and Tkadk-Names «=»86(1) — Suit fob Infbinqemen*— 

iliQHT TO Relief. 

A trade-mark is in the nature of a property right which a court of equi- 
ty will protect from invasion, hut he who seeks such reUef must himself 
be free from fraud or misrepresentation. 

(Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. I 94; Dec. Di^. <9s»85<l).] 

2. Tbade-Mabks awd Tbadb-Names «8=»45, 85(2)— Right to Peotection" in 

£quitt — ^Misbbpbesentatxon. . 

Where con^>lainant registered a trade-mark for hosiery packages con- 
sisting only of a device or symbol in different colors, the placing thereou 
In use of the word "Notaseme," which had been refused registry as a part 
thereof, in connection with a statement of the registry, Constituted a ma- 
terial misrepresentation which Inyalldated the trade^mark ftiid was a bar 
to equitable relief. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 53, 59, M; Dec. Dig. €=>45, 85(2).] 

3. Tbadb-Mabks and Tbads-Nambs ^=s>7!$ — ^Ux^faib Competition — ^Usb of 

SiMiLAB Labels. - 

The use by defendant of a label on holsery boxes similar In shape and 
coloring to complainant's,' but differing in the arrangement of the colors 
and especially in the trado-mark name conspicuously shown thereon, held 
not sulficient to establish unfair competition^ in the absence of proof that 

C=:»F«r other cases lee Mxne topic ft KST<-NOMBttR in all Key-Numbered ^IgesU & Indexes 
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customers were actually deceived Into buying defendants* goods tor those 
of complainant 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 86 ; Dec. Dig. <S=»75.] 

In Equity. Suit by the Notaseme Hosiery Company against Isidor 
Straus and Nathan Straus, doing business as R, H. Macy & Co. On 
final hearing. Decree for defendants. 

Decree reversed, 201 Fed. 99, 119 C. C. A. 134. Subsequent decision, 
209 Fed. 495, following that of Circuit Court of Appeals, affirmed 
131 C. C. A. 503, 215 Fed. 361, which is reversed by Supreme Court, 
240 U. S. 179, 36 Sup. Ct. 288, 60 L. Ed. . 

D. Frank Lloyd, of New York City (Robert M. Barr and E. Hay- 
ward Fairbanks, both of Philadelphia, Pa., of counsel), for com- 
plainant. 

Wise & Seligsberg, of New York City (Edmond E. Wise, of New 
York City, of counsel), for defendants. 

HAZEL, District Judge. The bill in this case alleges unfair com- 
petition in trade and infringement of a trade-mark adopted and used 
by complainant corporation since October 1, 1907, as a label in con- 
nection with the manufacture and sale of hosiery. There is attached 
to the statement and declaration a sketch or drawing of the trade- 
mark which consists ofj a square having a black band extending di- 
agonally from the left-hand upper corner to the lower right corner of 
the design, and a triangular space or panel above and below the band 
printed in red. There is no other mark, lettering, or coloring specified 
in the application filed December 14, 1907, and registered May 4, 
1909, though the evidence shows that the mark as used by the com- 
plainant has printed upon the band in white script the word "Nota- 
seme," and on a flourished ending of the script are printed the words 
"Trade-Mark," while the wwds, "Reg. U. S. Pat. Off.," are in small 
type underneath the design, as required by statute. The drawing 
also shows a narrow white border on either side of the diagonal band, 
but in actual Uise such border is of decorative gold. 

The alleged infringement of the registered trade-mark consists in 
the adaptation and use by the defendants of labels for their boxes, 
cartons, and advertisements in connection with die sale of stockings, 
which Comprise a rectangular design with a diagonal black band ex- 
tending across and dividing it into an upper and lower panel or space ; 
each being red in color. On the black liind the trade-mark, "Irontex," 
is conspicuously printed in white script, and in the upper panel is in- 
serted in black type, "The hose that," and in the lower panel the words, 
"wears like iron." The band upon which the word,' "Irontex," is 
printed extends from the lower left-hand corner to the upper right- 
hand corner. 

The evidence produced shows that the defendants adopted their 
trade-mark and label about six months after the adoption of the trade- 
mark by complainant. If the trade-mark or label in controversy is 
valid, the defendants have not the rig^ht to appropriate it in conjunction 
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with the sale of a like vendible commodity by either copying, imitating, 
or simulating it. But the defendants contend that the principal char- 
acteristic of complainant's trade-mark was the word, "Notaseme,*' 
which was refused registration by the Patent Office on account of its 
descriptive character ; that complainant in legal effect disclaimed such 
word as an element of the combination comprising the trade-mark ; and 
that the continuance of the use of the word, "Notaseme," in connection 
with the representation that such word was also an element of the reg- 
istered trade-mark, renders the latter invalid. Whether the conten- 
tion comes within the rule of the decisions to which attention is di- 
rected is a question not altogether free from difficulty. 

[1, 2] To merely display the word, "Notaseme," on the face of the 
design, would not disentitle the complainant to relief, but the addition 
of the words, *Trade-Mark," printed on the flourished ending of the 
script, was, I think, a material misrepresentation. It is a well-estab- 
lished rule of law that a trade-mark is in the nature of a property 
right which a court of equity will protect from invasion, bu(t he who 
seeks relief must himself be free from fraud or misrepresentation. 
Prince Mfg. Co. v. Prince's Metallic Paint Co., 135 N. Y. 24, 31 
N. E. 990, 17 L. R. A. 19; Preservaline Mfg. Co. v. Heller Chem. Co. 
(C. C.) 118 Fed. 103. Ordinarily, misrepresentations to the public 
arise from statements appearing on the trade-mark relating to the 
materials composing the manufactured article and the place of manu- 
facture. Manhattan Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. Ct. 
436, 27 L. Ed. 706. In Holzapfel's Co. v. Rahtjen's Co., 183 U. S. 1, 
22 Sup. Ct. 6, 46 L. Ed. 49, a principle is enunciated by the Supreme 
Court which is determinative of this question and which seems to 
broadly include a false claim or a misrepresentation of the character 
appearing on the face of complainant's trade-mark. In that case it was 
held that no right to a trade-mark which includes the word "patent" 
or describes the article as "patented" can arise when the article is 
unpatented, and the Supreme Court said : 

'*A symbol or label claimed as a trade-mark, so constituted or worded as to 
make or contain a distinct aasertion wtiich is false, will not be recognized, 
&or can any right to its excluBive use be maintained." • 

There are earlier cases in the lower federal courts holding that there 
can be no title in a trade-mark which operates to mislead or deceive 
the public, and that the defendant may avail himself of such deception 
by answer, even though infringement is imputable to him. Consoli- 
dated Fruit- Jar Co. v. Dorflinger, Fed. Cas. No. 3,129. And in Pre- 
servaline Mfg. Co. V. Heller Chem. Co., supra. Judge Kohlsaat denied 
equitable relief in an unfair competition case where no false statements 
were made in connection with the trade-mark or packages, but where 
it appeared that in advertising circulars the word "patented" was used 
in relation thereto. While it is true that the misrepresentation in 
each instance in the cases cited implied that the article was patented, 
or that the patent had not expired, still it seems to me that the same 
principle as emphasized in the Holzapfel Case applies here. The 
exclusive right to the use of the word, "Notaseme," was apparently 



Digitized by 



Google - 



246 231 FBDERAL REPORTBB 

disclaimed in the Patent Office, and yet the complainant continued to 
use such word at the same time, claiming it was a feature of the com- 
bination comprising the registered trade-mark. Such misrepresenta- 
tion by complainant invalidates the registered trade-mark and oper- 
ates as a bar to equitable relief from tlie asserted infringement by the 
defendants. 

[3] The next ground for relief to be disposed of is whether, not- 
withstanding the invalidity of the trade-mark the defendants are 
guilty of unfair dealing in trade. That there is in defendant's label a 
resemblance to complainant's label would seem to be apparent on com- 
parison. The form or shape of the label, the diagonal black band, the 
red panels, and the white lettered inscription on the band, tend to 
create the impression that the labels used on the boxes containing the 
defendants' hosiery are the labels of the complainant; but the re- 
semblance or similarity is not thought sufficiently close to justify the 
presumption of an intention by the defendants to mislead the ordinary 
buyer into buying their goods when he intended to buy those of the 
complainant. The variations made by the defendants in their label, 
though probably not a complete differentiation, nevertheless were suf- 
ficient to require proof that some individual buyer had been deceived. 

Complainant produced testimony of specific sales to show that there 
was a palming off of the goods of the defendant for those of the 
complainant, but I am left unpersuaded by such testimony. The wit- 
ness Keefe swears that he bought stockings at defendants' store on 
three different occasions. On the first and second visits to the defend- 
ants' store he pointed out to the. saleswoman the box of hosiery he 
Wcuited to buy, and he swears he does not recall what was said by ei- 
ther the sale woman or himself at the time of the purchase, or what 
happened on any of the occasions in relation to which he testifies. It 
appears that he made a report in writing to the complainant of a pur- 
chase of stockings on July 19, 1910, wherein he stated that he had 
asked the saleswoman for a pair of "Notaseme" hose, and he pur- 
chased the hose delivered to him by the saleswoman, which were those 
of the defendants. The exhibit report was not used by him to refresh 
his recollection or in relation to the said purchase, and it is therefore 
not entitled to consideration as evidence tending to establish the fact. 
At the time of such claimed purchase, he was accompanied by a friend 
who had been instructed to observe the transaction with the view of 
later becoming a witness if necessity arose. Such witness, however, 
is not produced. 

Evidence has been given by the defendants to show that their labels, 
which they placed on the front ends of the boxes containing their 
hosiery, were of rectangular shape, and that, in addition thereto, they 
placed on the front ends of the covers of the boxes another label 
which had printed on it in clear type the name, "Macy's" ; that after 
the adoption of their trade-mark, ''Irontex," they extensively adver- 
tised it in the newspapers of New York City in connection with the sale 
of stockings and created a demand for the particular kind of stock- 
ings sold by them. Under the circumstances, I am satisfied that no 
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confusion resulted from the similarity of the two labels, and that the 
substitution of the defendants' goods for those of the complainant is 
not proven. 
The bill is dismissed, with costs. 



In re BONDURANT HARDWARE CO. 

(District Court, N. D. Georgia. March 13, 1916.) 

No. 550. 

L Bankbuptcy «=»140(1) — ^TrrLE to Property — Delivery on Consignment. 
Implements delivered by the manufacturer to a dealer which were not 
to be paid for until sold were held on consignment, and can be recovered 
by the manufacturer after the bankruptcy of the dealer. 

lEd. Note.--For other cases, see Bankruptcy, Cent Dig. §$ 108, 199; 
Dec. Dig. €=»140(1).] 

2. Sales ^s>465 — Conditional Sale — Contbaotb — ^Rbcobding — ^Witnbbs. 

Where a contract between a manufacturer and dealer, reserving to the 
former title to goods sold until paid for, was signed by the dealer by its 
president, followed by the word "Accepted," with a signature, after which 
was the word "salesman," the signature could not be considered that of a 
witness to the signature of the president, so as to authorize the recording 
of the contract 

[Ed. Note.— For other cases, see Sales» Cent Dig. § 1353; Dea Dig. 
«=>465.] 

3. Sales ^=:»451 — Conditional Sale — Contract — Law Governing. 

Under Civ. Code Ga. 1910, § 8, providing that the validity, .form, and 
effect of all contracts are determined by the laws of the place where ex- 
ecuted, but that when such contract is intended to have effect in the state 
it must be executed In conformity to the laws thereof, a contract between 
an Indiana manufacturer and a Georgia dealer, whereby the former was 
to ship goods to the dealer, was a Georgia, and not an Indiana, contract, 
and must be executed In accordance with the lass's of Georgia to be valid 
there against the trustee of the dealer for bankruptcy. 

>[Ed. Note.— For other cases, see Sales, Cent Dig. | 1323; Dea Dig. 
<8=»451.] 

4. Sales ^=5>466 — CoNomoNAL Sale — Rbqistbation — Statute. 

Civ. Code Ga. 1910, § 3259, providing that mortgages executed on per- 
sonalty not within the limits of the state should be recorded within six 
months after the property was brought in, does not apply to a condi- 
tional sale contract of goods to be shipped into the state. 

[Ed. Note.— -For other cases, see Sales, Cent Dig. S 1353; Dec Dig. 
<8=5>466.] 

5. Banebuptcy ^=»219 — Jubisdiotion — Refobuation or Contbact. 

A court of bankruptcy cannot reform a contract for the sale of goods 
to the bankrupt on application to the referee, with request that if he be 
without jurisdiction, he shall forward it to the court, but it ought to be 
by a bill filed as a plenary proceeding on the equity side of the district 
court 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. | 85©; Dea 
Dig. «=»219.] 

In Bankruptcy. Proceeding against the Bondurant Hardware Com- 
pany. On reclamation proceedings by the Oliver Chilled Plow Works. 

€&»For other oases see same topio A KEY-NUMBER in all Key-Numbered Digests & Indexe* 
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Petitioners' claim to part of the property sustained, and claim to the 
balance denied. 

Holden, Shackelford & Meadow and Stephen C. Upson, all of 
Athens, Ga., for intervener. 

T. S. Mell and Cobb, Erwin & Rucker, all of Athens, Ga., for trus- 
tee. 

NEWMAN, District Judge. [1] In this case as to the two riding 
cultivators in the possession of the bankrupt company when it failed, 
it is clear to me from the evidence of both Mr. Bondurant and Mr, 
Wall that these articles were held on consignment. The whole testi- 
mony shows that the Bondurant Hardware Company was not to pay 
for them unless it sold them. This necessarily makes a consignment. 
So I think the Oliver Chilled Plow Works is entitled to receive these 
two riding cultivators from the tnistee, 

[2] Of course, any one examining it must be satisfied that, on the 
face of it, the contract by which it is claimed title was reserved in the 
Oliver Chilled Plow Works is not properly attested for record. No 
one reading it would suppose, seeing Mr. Langdon Wall's signature as 
it is there appended, that he was signing it otherwise than as the rep- 
resentative of the seller, the Oliver Chilled Plow Works. It reads, in 
print, *'Accepted, subject to approval of Oliver Chilled Plow Works, 
South Bend, Indiana, by," then in writing, "Langdon Wall," and after 
that, "Salesman," this being just below the signature of the Bondu- 
rant Hardware Company, by E. J. Bondurant, president. 

The affidavit made in Virginia for the purpose of admitting it to 
probate would clearly be insufficient. The only purpose for which it 
could have any weight would be, as suggested in the argument, to 
show that Mr. Wall really thought he was signing it as a witness to 
Bondurant 's signature, and not on behalf of his company. 

[3] I am not impressed with the argument that this was an Indiana 
contract. Section 8 of the Code of Georgia, 1910, is as follows : 

•The validity, form, and effect of aU writings or contracts are determined 
by the laws of the place where executed. When such writing or contract is 
Intended to have effect In this state, it must be executed in conformity to the 
laws of this state, excepting wills of personalty of persons domiciled in another 
state or country." 

This was a contract for the sale of goods by an Indiana establish- 
ment to a Georgia corporation. The cases cited by counsel, where 
mortgages were made in other states and the property brought into 
this state, do not seem to me to apply here. In the case of Cunning- 
ham & Co. V. Cureton, 96 Ga. 489, 491, 23 S. E. 420, in the opmion of 
the court this is said : 

**The reservation of title in the vendors of the machinery having been re- 
corded without due attestation or probate, the record did not operate as con- 
structive notice to the mortgagee (Code 3882, §§ 195r)a, 3959 ; Code 1910, {§ 3318, 
3262) ; and it was admitted that he did not have actual notice prior to the 
execution of the mortgage. Moreover, there could not be any reservation of 
title as against third persons, unless the contract was attested in the manner 
prescribed by the statute. Merchants* Bank v. Coltrell, 96 Ga. 108 [23 S. 13. 
127l« It was contended that compliance with the law of this state as to'th^ 
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ezecotlon and recording of such contracts was not essential, Inasmuch as the 
notes were executed and made payable In the state ot Tennessee, and were 
tberefore governed by the law of that state, under which no writing was neces- 
sary to render the reservation of title good as against third persons. We do 
not agree with counsel in this contention. Where the property is brought into 
tbis state, the requirements which our law imposes for the benefit of third per- 
sons, as to the attestation and recording of such contracts, are not dispensed 
with by the fact that it was purchased or is to be paid for in another state. 
On this subject Mr. Wharton, in his work on the Conflict of Laws, § 275f, says : 
•It is scarcely necessary to say that where the lex situs makes the validity of 
a document to depend upon a certain mode of acknowledgment and registry, 
these conditions must be complied with. Their omission cannot be made good 
by the most solemn modes of attestation and registration adopted by the state 
from which the document emanates.' " 

[4] Neither do I concur in the argument as to the six-month period 
allowed for registration. I think this statute, allowing six months for 
registration (Code 1910, § 3259), provides that if mortgages are exe- 
cuted on personalty not within the limits of this state, and such prop- 
erty is afterwards brought within this state, then such mortgages 
should be recorded within six months after such property is brought 
in. I do not think the provisions of this statute can be construed in 
any possible way so as to include a contract like this where goods are 
sold by an establishment doing business in another state to parties in 
this state and the goods are sold and delivered here and attempted to 
be held with reservation of title in the seller. It is entirely dear to 
me that it should be recorded within the 30 days provided by the gen- 
eral statute as to the record of mortgages and conditional buls of sale. 

[5] The effort in this case to reform this contrapt in the manner in 
which the proceeding was instituted is unusual and somewhat peculiar 
to me. The application to reform the contract seems to have been 
made to the referee, with request that if he thinks he lacks jurisdiction 
to entertain it, he should forward it to the court The referee held 
that he had no jurisdiction, and forwarded it to the court. 

It does not come before the court, as I see it, in a proper way for the 
court to consider it. A proceeding like this, to reform a contract, 
ought to be instituted by a bill filed in the District Court regularly, and 
it seems to me it would necessarily be a plenary proceeding on the equi- 
ty side of the court. 

I do not think, however, that the facts shown by this record justify 
a reformation of the contract, even if the proceeding was clearly in 
proper shape and presented in proper form to the court 

If counsel desire to institute more apt proceedings in the District 
Court, the dismissal of the proceeding here will be without prejudice. 

I hold; First, that the two riding cultivators should be delivered to 
the Oliver Chilled Plow Works ; second, that the bill of sale does not, 
on its face, appear to be attested by Langdon Wall as a witness ; third, 
that this is not cured by the argument that this is an Indiana contract, 
or that the vendor had six months within which to record it; and, 
fourth, that the proceeding here, by which it is sought to reform the 
contract, is not sufficient to justify any relief from the court in that 
way, but with the direction that this last matter shall be without preju- 
dice if counsel for the Plow Works desire to institute additional pro- 
ceedings. 
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THE LYRA, 

(District Court, N. D. California, First Division. March 14, 1916.) 

No8. 15071, 15134. 

Shipping ®=>132(3) — Suit fob Damage to Cabgo — Bdbden of Peoof. 

In a suit to recover for damage to a cargo of sugar shipped under a 
bill of lading, reciting the receipt in good order and condition of a stated 
number of bags of sugar, 'Speight and contents unknown," the shipper 
has the burden of proving by evidence other than such recital, that the 
sugar was in good order and condition when received on board. 

[Ed. Note.—For other cases, see Shipping, Cent Dig. §| 479-181 ; Dec 
Dig. <S=»132(3).] 

In Admiralty. Suit by the Federal Sugar Refining Company against 
the American Steamship Lyra, and cross-suit by J. A. McDonald, 
master of the Lyra, against the libelant. Order of reference. 

McCutchen, Olney & Willard and Ira A. Campbell, all of San 
Francisco, Cal., for Federal Sugar Refining Co. 

William Denman and Denman & Arnold, all of San Francisco, Cal., 
for the Lyra. 

DOOLING, District Judge. These cases arise out of the shipment 
of a cargo of refined sugar on board the steamship Lyra from New 
York to San Francisco by way of Cape Horn. The first is for dam- 
age to the cargo, and the second is for freight. They were tried to- 
gether. The shipment consisted of 112,0u) bags, of which about 
30,000 were found to be caked when unloaded. There were some 
other elements of damage to other bags, but the matters in issue here 
have only to do with the sugar that was caked. The bills of lading 

contain the following: "Shipped in good order and condition 

bags of refined sugar" — with the added words, "weight and contents 
unknown." Under these provisions the burden is upon the shipper 
to show, by proof other than the recitals in the bills of lading, that the 
sugar was in good order and condition when received on board the 
ship. Libelant has offered proof of the fact, and contends that the 
caking of the sugar was the result of a failure to ventilate it at any 
time during the voyage, which lasted 71 days. Respondent contends 
that the caking was not due to lack of ventilation, but to the fact 
that the sugar absorbed sufficient moisture to produce this effect 
while on its way from the refinery to the ship, and particularly while 
on board the lighters by which it was conveyed to the ship. It is 
further contended that the failure to ventilate, which is admitted, was 
due to instructions given by the libelant's president. The shipment 
of this large cargo of sugar from the Atlantic to the Pacific Coast 
was in the nature of an experiment, and great care was taken by 
libelant to have it reach the ship in good condition. It is not im- 
possible, however, that despite this care some of the sugar, which 
left the refinery warm, and remained at times for hours upon the 
lighters within a few feet of the waters of the Hudson river, did 
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absorb moisture sufficient to produce the caking complained of with- 
out the knowledge of libelant, and without showing any external 
signs thereof which would put either the shii>per or the ship upon 
notice. I cannot account for the fact that upon unloading, bags of 
caked sugar were found alongside of others that were absolutely 
free from caking, and the further fact that blocks of caked bags were 
found in the center of piles surrounded by bags that were not caked 
at all, upon any other theory than that the caking was the result of 
conditions existing in the sugar rather than of conditions existing in 
the ship. It is undisputed that dry sugar will absorb moisture, and 
that, when warm, it is very prone to do so. It is also true that the 
caking of sugar is due to the presence of moisture therein and its 
subsequent drying out. If in the present instance the moisture were 
absorbed after the sugar was stowed, we would expect to find the 
outer layers most affected. But if the moisture was absorbed before 
the sugar was stowed, we would expect to find the conditions actual- 
ly existing. That is to say, if the load or any portion of it upon any 
lighter absorbed moisture sufficient to produce caking, we would find 
the caked sugar distributed just as the moist sugar from the lighter 
was stowed. Taking the whole case together, the evidence does not 
warrant a finding that the caking was due to lack of ventilation. The 
circumstances all indicate that it was due to moisture in the sugar, 
and not to moisture in the ship, and that the presence of such moisture 
in the sugar was not noticeable when the sugar was taken on board. 
It is therefore not necessary to determine whether the majority of 
sugar cargoes were ventilated at this time, or whether orders were 
given to the captain of the Lyra to keep this cargo closed. Consider- 
ing, however, the failure to ventilate after all the preparation made 
therefor, I am of the opinion that the captain understood that he had 
received such instructions. 

As to the damages claimed, other than those arising from the cak- 
ing, the cause will go to the commissioner to ascertain and report the 
amount thereof. The decree to be entered will be determined when 
the amount of such damage is ascertained. 



In re ALL STAR FEATURE CORP. 

Ex parte KLAUBKR. 

(District Court, S. D. New York. February 14, 1916.) 

Bankbuptct ^=>348— Claims— Pkiobitt— '•Workman"— "Servant.** 

An actress, contracting to fill a four weeks engagement, for which she 
was to receive ^5,000, and, besides acting, furnish her own costumes, and, 
if necessary, give also a fifth week, was not entitled to priority in bank- 
ruptcy as a "workman" or "servant," as those words are used In their 
(oUoquial sense, and the word "servant" does not include aU cases where 
the formal relation of master and servant exists. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 636 ; Dec. Dig. 
^=9348. 

For other definitions, see Words and Phrases, First and Second Series. 
Servant ; Workman.] 
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In Bankruptcy. In the matter of the All Star Feature Corporation, 
bankrupt. On petition to review an order of the referee denying pri- 
ority to the claim of Jane Klauber. Order affirmed, and motion de- 
nied. 

The petitioner is the well-known actress going by the name of Jane 
Cowl, who entered into a contract with the bankrupt to perform as 
actress in a motion picture play entitled "The Garden of Lies." She 
was to receive $5,000, for four weeks' engagement, beginning Novem- 
ber 1, 1914, and ending not later than December 1, 1914. Besides act- 
ing, she was to furnish her own costumes. It was agreed that if nec- 
essary she should give also a fifth week. 

Arthur Butler Graham, of New York City, for petitioner, 
John L. Lockwood, of New York City, for trustee. 

LEARNED HAND, District Judge. It is a good deal easier to 
see that the petitioner is not entitled to a priority than to state any 
general rule which will be applicable in all cases. To succeed she 
must bring herself within the words "workman" or "servant." Every- 
one who understands words knows that it is absurd to call an actress 
who can command $5,000 for a four weeks engagement a workman 
or a servant. The words are used in their colloquial sense. Re Gure- 
witz, 121 Fed. 982, 58 C. C. A. 320; Re Grubbs Wiley Grocery Co. 
(D. C.) 96 Fed. 183. And the word "servant" does not include all 
cases where the formal relation of master and servant exists. Re A. 
O. Brown (D. C.) 171 Fed. 254. Of the t^vo terms the case fits more 
nearly "servant" than "workman," yet, since "servant" does not in- 
clude all cases where one must follow the directions of another, the 
distinction must be found in the kind of duties done. This lady was 
not engaged to perform any personal services, whether menial or not ; 
she was engaged in a form of dramatic art, and if she was a servant, 
so would have been Rachel or Duse, whenever they were under con- 
tract to play a part for a manager. Just what kinds of services con- 
stitute a servant I do not need to consider, so long as hers are clearly 
not such, nor need I say whether the petitioner is an independent con- 
tractor. This is one of those classes of cases where it is safer to 
prick out the contour of the rule empirically, by successive instances, 
than to attempt definitive generalizations. Noble State Bank v. Has- 
kell, 219 U. S. 104, 112, 31 Sup. Ct. 186, 55 L. Ed. 112, 32 L. R. A. 
(N. S.) 1062, Ann. Cas. 1912A, 487. Re Caldwell (D. C.) 164 Fed 
515, is not binding, though in point 

Order affirmed; motion denied. 
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In re ORBEN. \ 

(District Court, B. D. Pennsylvania. January 5, 1016.) 
Na 4643. 

BAHKS0FTCT 4s»328->-PB00T OF GLAIUS— lilKITATION— ''SXPCNttCS OV AdkIHIS* 
TRATION." 

The limitatlan of time for proof of claims prescribed by Bankr. Act July 
1, 1898, c. 641. § 67n, 30 Stat 560 (Comp. St. 1913, f 9641), has no applica- 
tion to a claim for rent for premises while occupied by the trustee after 
bankruptcy, which is for an '^expense of administration." 

[Ed. Note.-— For other casea, see Bankruptcy, Cent Dig. | 518; Dec 
Dig. «=>328. 

For other definitions, see Words and Phrases, First and Second Series,. 
Expenses.] 

In Bankruptcy. In the matter of Jacob Green, bankrupt. On re- 
view of order of referee disallowing landlord's claim for rent. Order 
revoked and record remitted, with directions. 

See, also, 207 Fed. 693. 

Alexander Conn, of Philadelphia, Pa., for petitioner. 
Raymond A. White, Jr., and Maurice W. Sloan, both of Philadel- 
phia, Pa., for trustee. 

DICKINSON, District Judge. The salient facts of this case are 
these: The petitioner was the landlord of the bankrupt. The rental 
of the premises occupied was $70 per month. The rent was paid to 
January IS, 1913; the month's rent having been due in advance on 
December IS, 1912, and paid. The petition in bankruptcy was filed 
December 28, 1912. The rent for the next month was also paid, car- 
rying the rental as paid to February 15, 1913. The trustee remained 
in possession until the date of the sale of the effects of the bankrupt, 
whiich was held on May 22, 1913. By an arrangement between the 
landlord and the trustee, the former agreed to forego all claim of rent 
for the portion of rental due after May IS, 1913, in consideration of 
securing possession following the sale. This left due the landlord the 
three months' rent from February 15 to May 15, 1913. No formal 
proof of claim was offered until December, 1915. The adjudication 
was March 31, 1913. The petitioner excused the delay because he had 
understood counsel for trustee to advise that no proof of claim by 
him was required. 

The claim was dismissed by the referee on the sole ground that the 
limitation of time allowed for proofs of claims prescribed by section 
57, clause "n," of the Bankruptcy Act, was an absolute bar to the 
claim. In so holding the referee, without any fault of his own, was 
misled by the proof of claim into assuming die basis of the claim to 
have been the contractual obligation of the bankrupt, instead of being 
part of the cost of administration. It is among liie possibilities that 
the latter may not arise until more than a year after the adjudication. 
In such a case the limitation clearly could not have been intended to ap- 
ply. Nor do we think the limitation was intended to apply to any 
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claim which is a claim against the estate for something arising after 
the proceedings were instituted as part of the cost of administration. 
The referee properly ruled the question as raised by the fact presented 
to him. It appears now the fact is otherwise. The claim as pre- 
sented should be amended, so as to unequivocally state the character 
of the claim, and the proofs in sui^x)rt may then -be. heard and con- 
sidered. 

For the purpose of enabling this to be done, the petition for review 
is allowed, the order dismissing the claim is formally revoked, and the 
record remitted, with directions to entertain such claim ats may be 
made for rent subsequent to February 15, 1913, and to pass upon the 
same. 



THE BOUKER NO. 2. 

(District Court, S. D. New York. February 16, 1916.) 

Seamen €=>11 — Medical Treatment and Maintenance When Disabled — 
Time after End of Voyage. 

A seaman wlio falls sick or Is Injured on a voyage is entitled to charge 
the expense of his maintenance and cure for a reasonable time after the 
end of the voyage.- 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 35>-44, 187 ; Dec, 
Dig. <8=»U.] 

In Admiralty. Suit by a seaman against The Bouker No. 2. De- 
cree for libelant. 

Silas B. Axtell, of Nev^r York City, for libelant. 
Foley & Martin, of New York City, for claimant. 

LEARNED HAND, District Judge. The question whether a sea- 
man who falls sick or is injured wliile on his voyage may charge for 
his cure only till the end of the voyage or whether his cure covers a 
reasonable period thereafter is not settled by any authoritative deci- 
sions. Mr. Justice Story, however, held that the cure extended be- 
yond the voyage (Reed v. Canfield, 1 Sumner, 195, Fed. Cas. No. 
11,641), and his is a high authority in matters maritime. Judge Ad- 
dison Brown, likewise a high authority in such cases, ruled the same 
way (The W. L. White [D, C] 25 Fed. 503), and this has been fol- 
lowed in Wilson v. Manhattan Canning Co. (D. C.) 205 Fed. 996, 
by Judge Cushman, and in The Lizzie Frank (D, C.) 31 Fed. 477, by 
Judge Toulmin. Judge Ward, in The Bunker Hill (D. C.) 198 Fed. 
587, obiter, seems to have approved the rule, as did also Judge Hoff- 
man in Raymond v. The Ella S. Thayer (D. C.) 40 Fed. 902. Judge 
Henry B. Brown's decision in The J. F. Card (D. C.) 43 Fed. 92, 
proceeded rather upon the fear of danger to shipping than upon a 
consideration of the authorities. Judge Betts appears twice to have 
ruled against the right to cure after termination of the voyage (Nevitt 
V. Clarke, Fed. Cas. No. 10,138, and The Atlantic, Fed. Cas. No, 620), 
but those were each earlier cases than the W. L. White, supra. 
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Similarly Judge Ross ruled for the ship in The Tamerlane (D. C.) 47 
Fed. 822, and Judge Miller in The Ben Flint, Fed. Cas. No. 1,299. 

In this district it seems clear that the later cases are in accord 
with the libelant's position. Moreover, the cases to the contrary were 
all decided at a time when general notions of what was just in such 
matters favored the libelant much less than at present. Certainly I 
should not have the right to change a well-settled rule because it did 
not answer present convictions, but when the matter is open and 
inclines decidedly towards such convictions, it would be wrong to twist 
it back again. • 

The libelant may recover the expenses of his cure and maintenance 
as proved, $1,091.90. No costs. 



In re FRENCH. 
(District Court. N. D. New Tort March 23, 1916.) 

1. Exemptions ^=3»45 — ^Pbopertt Exempt — '^Niggessaby Working Tools." 
Milk cans, plows, harrows, cultivators, buzz saws, ice racks^ hayracks, 

harness and team blankets are "necessary working tools" for a farmer 
within Code Civ, Proc. N. Y. § 1391, erempting necessary household fur- 
niture, working tools, and team not exceeding in value $250 when owned 
by a householder or person having a family for which he provides. 

[Ed. Note. — ^For other cases, see Exemptions, Cent Dig. §§ 56-61 ; Dec. 
Dig. <g=»45,] 

2. Exemptions €=>17 — Persons Entitled — "Household" — "Householder." 
V/here a fanner rented a farm and occupied the farmhouse thereon, 

living In it and occupying it with his hired help, having sleeping rooms 
where they slept, a kitchen where the cooking was done and a common ta- 
ble where they all ate together, this constituted a **household," and he 
was a "householder'' within Code Civ. Proc. N. Y. §| 1390, 1391, exempt- 
ing certain property when owned by a householder, though he was un- 
married and had no children, and though a. hired housekeeper, owning 
most of the household goods used In the house, kept house for him. 

[£d. Note. — ^For other cases, see Exemptions, Cent Dig. § 20 ; Dec. Dig. 
€==17. 

For other definitions, see Words and Phrases, First and Second Series, 
Household; Householder.] 

3. Exemptions ^=»116 — Pbopeett Exehpt — Necessity of Selection. 
Code Civ. Proc. N. Y. § 1390, provides that certain property, when own- 
ed by a householder, including stoves put up or kept for use in a dwelling 
house, shall be exempt. Section 1391 provides that, in addition to the 

i exemptions allowed by the preceding section, necessary household furnl- 

! tnre, working tools, and team, not exceeding In value $250, are exempt 

j when owned by a householder or person having a family for which he 

provides. Held, that stoves are absolutely exempt, regardless of their 
j value, but the exemption created by section 1391 is a qualified one ; and, 

I where the debtor has property of the character specified of a greater val- 

ae than $250, the exemption of any particular property is dependent up- 
I on his election to retain such property. 

[Bd. Note. — For other cases, see Exemptions, Cent Dig. i 137 ; Dec. Dig. 
j «»116,] 

I 1 Bankbuptct ^=»398(3) — Exemptions — ^Waives. 

Under Code Civ. Proc. N. Y. § 1391, where a bankrupt's working tools 

and team exceeded $250 in value, it was immaterial, in passing upon a 
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chattel' mortgagee's right to assert the exemption, where the bankrnift 
had not done so, that the team was covered by a prior mortgage, executed 
more than four months before bankruptcy, as the debtor waived his right 
of exemption as against the mortgagee as to all property mentioned and 
described in both mortgages. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 076; Dec Dig. 
€=»398(3).] 

i. BANKKTn>TCT ^=S»399(1) EXEMPTIONS — ^WaIVEB OF EXEM^^ONS. 

The right to claim the exemption of specific property exempted by law 
belongs to the bankrupt, and he may surrender or waive it in favor of 
general creditors, execution creditors, and the trustee in bankruptcy, 
but he should not be permitted to do so a)S against a mortgagee in good 
faith and for value who, under his mortgage, has succeeded to the bank- 
rupt's title and interest 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. { 660; Deo. 
Dig. <©=»399(1).] 

4. Bankruptcy €=>400(1) — ^Exemptions— Title to Exempt Pbopebtt. 

Bankruptcy Act (Act Cong. July 1, 1898, c. 541, 30 Stat 544 [Comp. St 
1013, § 0500]) § 6a, provides that such act shall not affect the allowance of 
exemptions prescribed by state laws. Section 47a, cl. 11 (section 0631), 
requires trustees to set apart the bankrupt's exemptions and report the 
items and value thereof. Section 70a (section 0654) vests the bankrupt's 
title in the trustee, except as to property which is exempt Section 7, 
cl. 8 (secticm 0501), requires the. bankrupt to schedule all of his property 
and make a claim for his exemptiona General order 17 (80 Fed. viii, 32 
C. C. A. xix) requires the trustee to report the articles set off to the bank- 
rupt as exempt Held^ that the title to property unqualifiedly exempt un- 
der the state law remained in the bankrupt, *and never passed to or vest- 
ed in the trustee, and no assertion or claim of exemption was necessary, 
and it was the duty of the trustee to set such property apart, or at least 
let it alone. 

[E4. Note. — ^For other cases, see Bankruptcy, Cent Dig. §§ 671, 673; 
Dec. Dig. <S;=»400(1).] 

7, Bankbuptcy ^=»308(8) — Exemptions — Rights of Mobtoaoees. 

A mortgagee of property of a bankrupt, unqualifiedly exempt under 
state laws, had the right to take and sell the property, though the mort- 
gage was given within four months and constituted a preference; and. 
where the property was sold by the trustee, the proceeds belonged to the 
mortgagee. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. § 676 ; Dec. Dig. 
<8=>308(3).] 

8. Bankbuptcy ^=»400(1) — ^Exemptions — ^Rights of Mobtgaqees. 

Where a bankrupt's working tools and team exceeded ^250 in value, and 
selection and election were therefore necessary to bring any particular 
property within the exemption of Code CiV. Proc. N. Y. { 1301, a mort- 
gagee was not authorized to hold property on the theory that the bankrupt 
might have designated it as exempt, where the bankrupt made no claim 
of exemption, as the right to select or designate property is not assign- 
able and cannot be conferred upon a mortgagee unless the property is 
designated in the mortgage as exempt and mortgage'd as such. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ '671, 673 ; Dec 
Dig. <e=»400(l).] 

"9. Bankruptcy ^=»308(3) — Exemptions — ^Rights op Mobtqagekb. 

Where a bankrupt did not expressly waive his exemption as to property 
specifically exempted by statute before a mortgage thereon was given and 
possession taken by the mortgagee, and the mortgagee, prior to the filing 
of the petition in bankruptcy, asserted his rights as mortgagee and re- 
duced the property to possession, title passed to him, notwithstanding th« 
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refasal or failnre on tbe t>ait of the bankrapt to assert the exemption, 
though the mortgage was preferential as to property not exempt. 

[Ed. Note.— -For other cases, see Bankruptcy, Cent. Dig. S 076; Dec. 
Dig. <S=»398(3).] 

10. Bankbuptct <=:»3I1(4) — Claims — Subrbndeb of "Preferences." 

Bankruptcy Act, § 57g, as amend eel by Act Cong. Feb. 5, 1903, c. 487, 
S 12, 32 Stat 799 (Oomp. St 1913, 1 9641), provides that the claims of cred- 
itors who have received voidable preferences shall not be allowed unless 
they surrender the preferences. Section 60a, as amended by Act Cong. 
Feb. 5, 1903, c. 487, S 13, 32 Stat 799 (section 9644), provides that a person 
shall be deemed to have given a preference if, being insolvent, he has, 
within four months made a transfer which will enable a creditor to ob- 
tain a greater percentage of his debt than other creditors of the same 
class. Section 60b, as amended by Act Cong. June 25, c. 412, f 11, 36 Stat. 
842 (section 9644), provides that if a bankrupt shall have made a trans- 
fer, and if, at the time and being within four months before the filing of 
the petition, the bankrupt be insolvent and the transfer then operate as 
a preference, and the person receiving it then have reasonable cause to 
believe that it will effect a preference, it shall be voidabla Within four 
months before bankruptcy, a dairy farmer executed to a creditor a chat- 
tel mortgage and assignments of amounts coming due him for milk deliv- 
ered to a milk condensary. The creditor knew that the bankrupt was on 
a rented farm, that his horses, tools^ etc., and household furniture and all 
of his live stock was already under chattel mortgage to himself and oth- 
ers, or was then being put under the lien of the mortgage then given. By 
assignments of the amounts coming due for milk, the entire proceeds of 
the dairy were turned over to him and another secured creditor. The 
bankrupt had not been paying as agreed, and on several occasions had been 
**dunned'* or urged to pay, but had not made payments except by means of 
the assignments. Held, that the creditor had knowledge of such facts and 
circumstances as put him on inquiry and charged him with knowledge of 
the bankrupt's insolvency, and sudi as would have caused an ordinary 
p^^rson to believe that a preference would be effected, and the mortgage 
and assignments were therefore voidable "preferences," moneys received 
under which should be returned before the allowance of the credi tor's 
claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. {§ 497-499; 
Dec Dig. <g=s>311(4). 

For other definitions, see Words and Phrases, First and Second Series, 
Preference.] 

IL Exemptions ^=»48(2) — Propertt Bxempt — "Earnings" of Debtor. 

Where a dairy farmer sold the milk from the dairy to a condensary, 
amounts coming due him from the proprietor of the condensary were not 
his "earnings," and as such exempt under Code Civ. Proc. N. T. § 2463, 
providing that supplementary proceedings cannot reach the earnings of 
the judgment debtor for his personal services rendered within 60 days, 
when it is made to appear by his oath or otherwise that they are neces- 
sary for the use of a family, wholly or partly supported by his labor, es- 
pecially where no such showing was made, and it appeared that no 
family was supported by the debtor's labor.. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. { 71 ; Dec. Dig. 
€=»48(2). 

For other definitions, see Words and Phrases, First and Second Series, 
Earnings.] 

12. Bankbuptct <3»188(2) — Lisns — Right to Pbocebds op Propebtt Sub- 
ject TO LiXN. 

Where a bankrupt, within four months before bankruptcy, purchased 
property, and for a part of the purchase price executed a property note 
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which hecame a Hen on the property, the holder of the note was entitled 
to the proceeds of a sale of such prc^erty. 

[Ed. Note. — For other cases, see Bankruptcy, CJent Dig. { 292 ; Dec Dig. 

€=»188(2).] 

13. Bankbuptot ^=»311(6) — Claims — Subbbndeb of Pbefebenges. 

Where a trustee in bankruptcy held the proceeds of exempt property 
belonging to a mortgagee, who had received a voidable preference and 
was ordered to return the preferential payment as a condition to the al- 
lowance of his claim, the one sum might be offset against the other, and 
only the balance paid to the trustee, as a bankruptcy court is a court of 
equity. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. S| 497-499; 
Dec. Dig. <&=>311(6).] 

In Bankruptcy. In the matter of Victor J. French, bankrupt. On 
petition to review an order of the referee. Modified. 

This is a proceeding on petition of the trustee in bankruptcy to reconsider 
and revise the order allowing the claim of Thomas A. Jewell. The trustee in 
bankruptcy Willard B. Phetteplace asks that the claim be disallowed on the 
ground that said Jewell has received a preference or preferences. The valid- 
ity of a chattel mortgage covering certain property is also in question as is 
the right of said Jewell to receive certain money from Borden's Condensed 
Milk Factors' in the city of Norwich due for milk delivered at said factory by 
said French. 

Frank W. Barnes, of Norwich, N. Y., for trustee. 
James P. Hill, of Norwich, N. Y., for clairtiant Jewell. 

RAY, District Judge (after stating the facts as above). The bank- 
rupt, Victor J. French, was and is an unmarried man, but he rented 
and worked a farm in the town of Norwich, upon which was a dwelling 
house in which he lived and kept house, having a housekeeper, his 
aunt, who owned the larger part of the household furniture. However, 
the bankrupt purchased the supplies and boarded his hired help. He 
owned two Round Oak stoves and one cookstove, which were used in 
the house. This was a dairy farm, and the milk from the dairy was 
taken to Borden's Condensary in the city of Norwich in the name of 
French. On the farm French had a chestnut horse, a black mare, 13 
milk cans, two land plows, a spring tooth harrow, two cultivators, one 
Stewart cHpping machine, one Ireland buzz saw, two ice racks, two 
hayracks, a heavy single harness, a fur robe and four pairs of team 
blankets. 

On the 27th day of October, 1915, being heavily in debt, which in- 
debtedness he was unable to pay, said Victor J. French filed in this 
court a voluntary petition in bankruptcy, and he was duly adjudicated 
on or about that date and Willard B. Phetteplace at the first meeting 
of creditors was duly appointed and qualified as trustee of his estate 
in bankruptcy. 

On the 1st day of May, 1915, the said Victor J. French was in- 
debted to Thomas A. Jewell, the claimant here, in the sum of $1,115, 
and on that day he executed and delivered to Jewell a chattel mortgage 
as collateral security for the payment of two notes given to and held 
by Jewell, the aggregate of which were said $1,115. This mortgage 
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was a Hen upon five horses and a colt, four sets of harness, wagons, 
cutters, and a manure spreader. I find no satisfactory or sufficient evi- 
dence to show that this mortgage, given more than four months prior 
to the filing of the petition in bankruptcy, constituted a preference, 
or that it was given and received in fraud of creditors. 

On or about the 7th day of July, 1915, the said Victor J. French be- 
came indebted to said Jewell in the further sum of $25, part of the 
purchase price of a hay tedder, and on that day he signed and de- 
livered to Jewell a property note for said sum of $25, which became 
a lien on the tedder. September 23, 1915, the said Victor J. French 
gave another chattel mortgage to Jewell to secure the sum of $538.77, 
which indebtedness was represented by a note of said Jewell, then in 
the Chenango National Bank of Norwich, N. Y. In fact this last- 
mentioned mortgage was also additional collateral security for the 
payment of the notes secured by the chattel mortgage of May 1, 1915. 
This second chattel mortgage covered the above-mentioned chestnut 
horse, black mare, two Round Oak stoves, cookstove, milk cans, land 
plows, spring tooth harrow, cultivators, clipping macliine, buzz saw, 
ice racks, hayracks, single harness, robe and team blankets. The 
first mortgage covers the same two horses mentioned and described 
in the second mortgage. At the time this second chattel mortgage was 
given said French, by oral agreement, merely assigned a half interest 
in the milk checks thereafter to be received by him from Borden's 
Condensary to Jewell as further security for the payment of his in- 
debtedness to Jewell then existing. 

Later a judgment was obtained against French by other parties, and 
a levy was made by virtue thereof upon the personal property of 
French. French had given other chattel mortgages to other parties, 
and a sale of all the personal property of the bankrupt was advertised 
to take place on the 28th day of October, 1915. The voluntary petition 
in bankruptcy anticipated this sale, and this court granted an injunc- 
tion, enjoining the parties interested from making such sale, but before 
same was served or brought to the knowledge of the holders of the 
mortgages, a part of the property had been sold. Of the property 
covered by the chattel mortgages held by Jewell there was sold the 
two plows, the two cultivators, one ice rack, the buzz saw, and the 
spring tooth harrow. The sum bid for these articles was $45.25, and 
the purchasers had paid thereon the sum of $30 and this $30 was 
paid over to Thomas A. Jewell, the claimant, and is held by him. 
The claim filed by Jewell does not credit this sum of $30, and in fact 
it is held awaiting the determination of this court as to the rights of the 
respective parties thereto. Said Borden's Condensary, out of one-half 
of the milk checks going to French, paid Jewell the stim of $13.28 
on account of the September, 1915, milk delivery. 

November 13, 1915, by stipulation of all the parties concerned, and 
pursuant to an order of this court, the personal property of French 
remaining unsold was sold at public auction, and the articles covered 
by the first chattel mortgage mentioned, given to Jewell, were sold for 
the sum of $748.50. The hay tedder, subject to the lien of the prop- 



Digitized by 



Google 



260 231 FEBBRAIi BBPOBTER 

erty note, was sold for $9, and the proceeds, amounting to $757.50, 
were paid over to .Thomas A. Jewell. 

The claim of Jewell filed and heretofore allowed, and which is sought 
to be revised and disallowed unless Jewell shall surrender the alleged 
preference, is for the sum of $968.40. In getting at this sum credit 
is given for the $13.28 received of Borden's Condensary for the Sep- 
tember milk, but not for the $30 received and paid over to Jewell on 
account of the articles sold at the auction on the 28th day of October, 
1915. The said $757.50 is credited in the claim, leaving same at the 
sum of $210.90, and Jewell alleges that it is secured by the said chat- 
tel mortgage of September 23, 1915, and Jewell claims that he is enti- 
tled to have, receive, and retain the $95.50 received on the last mort- 
gage sale for the articles mentioned in the second chattel mortgage 
given September 23, 1915, but which sum does not include the amount 
received for the horses therein mentioned. This $95.50 is now In 
the hands of the trustee in bankruptcy. This claim of $210.90 the 
trustee asks to have disallowed unless Jewell shall return the $30 
hereinbefore mentioned, and also return or pay to the trustee in bank- 
ruptcy the $13.28 received by him from Borden's Condensary on ac- 
count of the September milk. The claimant Jewell insists that an 
order should be made, awarding to him, not only the said $45.25, which 
sum includes the $30 mentioned, but the $95.50 now in the hands of 
the trustee, and which came from articles described in the second 
chattel mortgage and also the $13.28, and that his claim should be 
reduced by said sums of $95.50 and $45.25, in all $140.75, and that it 
should be allowed for the balance or in the sum of $70.15, and that 
he should share with unsecured creditors in the distribution of the 
assets of the bankrupt to tliat extent. 

As to the stoves mentioned, and which were covered by the second 
chattel mortgage, the claimant Jewell asserts that French was a house- 
holder, and entitled to the exemption allowed householders by the laws 
of the state of New York. He insists that as the stoves were exempt 
property, that is exempt from levy and sale on execution against 
French, French had the right to mortgage them to the claimant 
Jewell, and that Jewell has the right to avail himself of the fact that 
they were exempt from levy and sale on execution as to all creditors. 
The trustee in bankruptcy insists that Jewell, as mortgagee, cannot as- 
sert any right in or title to such property or its proceeds under the 
chattel mortgage by virtue of its exempt character, inasmuch as no 
one but the householder himself can assert or avail himself of the ex- 
emption right or privilege given by statute. As to the plows, harrow, 
cultivators, buzz saw, rack, etc., mentioned, and which were covered 
by the second chattd mortgage, the same claims, in substance, are 
made by the respective parties, that is, it is asserted on the one hand 
that French was a householder and a farmer and that such articles 
were exempt from levy and sale, and that he had a right to mortgage 
them to Jewell, and that Jewell, as against the trustee in bankruptcy 
and other creditors, may assert such exemption in his own favor, while 
the trustee in bankruptcy asserts that French only can assert such 
right of exemption. The contention is — ^and this seems to be the fact 
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— ^that the bankrupt, French, has not asserted any claim of exemption 
as to any of the articles mentioned, either in his schedules or other- 
wise. By section 1390 of the Code of Civil Procedure of the State of 
New York (2 Bliss N. Y. Annotated Code, § 1390), it is provided : 

"The following personal property, when owned by a householder, Is exempt 
from levy and sale by virtue of an execution ; and each movable article there^ 
of continues to be so exempt, while the family, or any of them, are removing 
from one residence to another: 1. All • • • stoves, put up, or kept for 
use, in a dwelling house." 

Beds and bedding necessary for the judgment debtor and the family 
are also exempt, but the robe and blankets mentioned do not seem to 
come within tihis description. By section 1391 of the said Code of 
Civil Procedure it is provided: 

*'In addition to the exemptions, allowed by the last section, necessary house- 
h<rid furniture, working tools and team, • ♦ • not exceeding in value 
$250.00, ♦ • • are exempt from levy and sale by virtue of an execution, 
when owned by a person, being a hous^older, or having a family for which 
he provides, except," etc. 

[1, 2] It seems to be clear that milk cans, plows, harrows, cultiva- 
tors, buzz saws, ice racks, hayracks, harness for team and team blanr 
kets are necessary working tools for a farmer. There can be no 
question that the cans, plows, harrow, cultivators, buzz saw, racks, har- 
ness, robe and team blankets were exempt from levy and sale by vir- 
tue of an execution against French, provided he was a householder 
within the meaning of the law, and of course this is true as to the 
stoves. It is contended that French was not a householder, inasmuch 
as he was unmarried and had no children, but simply lived in the farm- 
house, having a hired woman to keep house for him, and who owned 
most of the household goods used. I am not impressed with this con- 
tention, inasmuch as the statute quoted speaks of a "householder" and 
not of a "wife holder." In my judgment a farmer who rents a farm, 
occupies the house thereon, has it kept and managed by a hired wo- 
man, who cooks the meals and keeps and cares for the table, sleeping 
rooms, etc., for the accommodation of the farmer and his hired help, is 
a householder within the meaning and intent of the sections of the 
Code to which attention has been invited. In Vam Vechten v. Hall, 14 
How, Prac. (N. Y.) 436, it is held one who rents a house and keeps 
boarders and servants is a householder, although he has no wife or 
children for whom he provides. In Chamberlain v. Darrow, 46 Hun 
(N. Y.) 48, it was said and held : 

*"nie term 'householder,' as used in the statute, has a very well-defined 
meaning, and Imports the master or head of a family who reside together and 
constitute a household. And the statute is entitled to a liberal construction, 
with a view to effectuate its purpose, which is the protection of families against 
bein^. by the process of execution, divested of the necessaries for support, 
which the exempted articles may furnish and provide the means to supply." 

In Fink v. Fraenkle (N. Y. City Ct.) 14 N. Y. Supp. 140, it was held 
that: 

''A householder Is the master of a household ; and that a household is a 
famUy living together, • ♦ • not necessarily wife and children, but 
• • • a family, small or large, for which the debtor provides." 
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French hired the farm, including the house, and kept house. He 
hired a housekeeper and boarded his hired help. He had the right to 
rent all his furniture. In Griffin v. Sutherland, 14 Barb. (N. Y.) 456, 
it was held that "a person having, and providing for, a household is 
a householder/' In Bowne v. Witt, 19 Wend. (N. Y.) 475, it was 
held that : 

"The word *liouseholder' means the head, master, or person who has the 
charge of and provides for a family, and does not apply to the subordinate 
members or Inmates of the household." 

It seems to me that the man who rents, holds, and occuiries the 
house, if he has and hires a housekeeper and keeps house and hires 
help to run his farm and boards such help in the house, is a household- 
er. Bouvier's Law Dictionary defines "household" as **those who 
dwell under the same roof and constitute a family"; and as to '*house- 
holder," that word is defined as "master or chief of a family ; one who 
keeps house with his family * * * a keeper of a tavern or board- 
ing house, or a master or mistress of a dwelling house." 

French was in the actual and rightful sole possession of a dwelling 
house, a farmhouse, and he lived in and occupied it with others, hav- 
ing sleeping rooms where they slept, and kitchen where the cooking 
was done, and a common table where they all ate together. It seems 
to me that this constituted a household, and made French a house- 
holder. If he had been married and had kept house in the same way, 
his wife living with him but having a hired housekeeper, and his wife 
had died, would he have ceased to be a householder? 

[3, 4] The exemption created by section 1390 of the Code of Civil 
Procedure is absolute if the owner is a householder (Wilcox v. Howe, 
59 Hun, 268, 270 and 271, 12 N. Y. Supp. 783), but the exemption cre- 
ated by section 1391 is a qualified one, inasmuch as the exemption is 
limited and indefinite, and where a debtor has property of that char- 
acter of greater value than $250, the exemption of any particular prop- 
erty and what property is dependent upon his election as to the par- 
ticular property that may be retained by him. In the instant case the 
stoves were absolutely exempt from levy and sale on execution. Un- 
der section 1390 the value of the exempt property is immaterial, ex- 
cept as to the tools and implements of a mechanic. Under section 
1391 the exemption applies to quite a large list of property which in 
the aggregate may be worth two to four times $250. Therefore an 
election was necessary in order to have the exemption applied. In the 
instant case it appears that French owned a team and working tools, 
and on the farm he probably had food for the team. It does not ap- 
pear that the aggregate value of the working tools and team were less 
than $250 in value. So far as appears, Jewell took the team and 
harness, and the value of these may have satisfied the exemption. So 
far as this case is concerned on the question of exemption, it is im- 
material that the team was covered by the first mortgage. Clearly as 
to Jewell, French waived his right of exemption as to all property 
mentioned and described in both mortgages. 

We now come to the question whether the trustee in bankruptcy 
could have taken, and can take, the stoves and the farming tools sold 
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and covered by the mortgage as against French, in the absence of a 
claim of exemption asserted by French, and, even if so, is Jewell in 
any respect, or to any extent, so subrogated to the rights and privileges 
of French by virtue of his mortgage that he, independently of French, 
can assert the exemption and take the benefit thereof as against the 
trustee in bankruptcy who represents the general creditors, and which 
creditors could not have obtained judgment, issued execution and levied 
upon certain of this property against the objection and election if ex- 
ercised by French? 

In Field v. Ingreham, 15 Misc. Rep. 529, 37 N. Y. Supp. 1135, 
County Judge Metcalf held that property specifically, by section 1390, 
exempted from levy and sale by judgment creditors is exempt by op- 
eration of law absolutely, but that articles to a certain value, exempted 
under section 1391 of the Code referred to, must be claimed as ex- 
empt. 

It would seem just that if a debtor, even in contemplation of bank- 
ruptcy, or knowing his insolvency, borrows money or purchases prop- 
erty to u§e up, and pledges as security his exempt property, property 
his trustee in bankruptcy cannot take and which it is the duty of the 
bankruptcy court to set aside, the pledgee or mortgagee ought to be 
able to himself assert such exemption to protect his security as against 
the trustee in bankruptcy. Such pledgee or mortgagee for a valuable 
consideration and in good faith should be held subrogated to the 
rights of such pledgor or mortgagor in the interest of fair dealing 
and justice. He ought not to be at the mercy of the mortgagor and 
his election. If this is permitted the general creditors and trustee are 
no worse off than they would be if such mortgage had not been given 
or pledge made, as the bankrupt has parted with his interest in his 
exempt property only. Such a transaction is not in derogation of the 
rights of general creditors in any respect or to any extent whatever. 

[6-7] As matter of course, the right to claim exemption to specific 
property exempted by law belongs to the bankrupt householder, and 
he may surrender or waive it in favor of general creditors, execution 
creditors and trustee in bankruptcy, but should he be permitted to 
do so as against a mortgagee in good faith and for value, who, by 
virtue of his mortgage, has succeeded to his title and interest? True 
the right to claim exemption cannot alone be mortgaged, but does it 
not go as an incident of the property itself? If the owner of exempt 
property may waive such exemption in favor of his general creditors, 
or execution creditors, or trustee in bankruptcy, why may he not waive 
it in favor of his mortgagee or pledgee? Section 6 of the Bankruptcy 
Act (Comp. St. 1913, § 9590) provides: 

**Ex€mptians of bankrupts. — a. This act shall not affect the allowance to 
bankrupts of the exemptions which are prescribed by the state laws in force 
at the time of the filing of the petition in the state wherein they have had 
their domicile for the six montlis or the greater i)ortion thereof immediately 
preceding the filing of the petition," 

Section 47 of the Bankruptcy Act (section 9631) provides: 
"Trustees shall respectively • • • (ii) set apart the bankrupt's exemp- 
tions and report the items and estimated value thereof to the court as soon 
as prac^cable after their appointment.** 
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It IS seen that it is made the imperative duty of the trustee to set 
apart the exemptions of a bankrupt. The duty is on the trustee, and 
not on the bankrupt. General order 17 (89 Fed. viii, 32 C. C. A. xix), 
adopted and established by the Supreme Court of the United States 
under the provisions of the Bankrupt Act, provides that : 

**The trustee shall make report to the court within twenty days after re- 
ceiving the notice of his appointment of the articles set off to the bankrupt by 
him according to the provisions of the forty-seventh section of the act with 
the estimated value of each article and any creditor may take exceptions to the 
determination of the trustee witiiin twenty days after the filing of the re- 
port." 

By section 70a of the act the trustee of the estate of a bankrupt 
upon his appointment and qualification is vested by operation of law 
with the title of the bankrupt as of the date he was adjudged a bank- 
rupt, "except in so far as it is to property which is exempt to all." 
Then follows a statement of the property the title to which vests in 
the trustee. In Collier on Bankruptcy (10th Ed.) page 191, it is said: 

. "Whether an exemption is a mere personal privilege which must be claimed 
by the bankrupt, or is a property Interest accruing from the statute itself, 
will determine the necessity of claiming the exemption. If the exemption is of 
the former class, it must be asserted with the formality required by the state 
statute ; if it is of the latter class the statute executes itself." 

Moran v. King, 7 Am. Bankr. Rep. 176, 111 Fed. 730, 49 C. C. A. 
578, is cited as authority. This decision was rendered in regard to the 
homestead exemption laws of the state of Virginia and Judge Boyd 
refers to Reed v. Bank, 29 Grat. 719. In Collier on Bankruptcy (10th 
Ed.) at page 191, it is also said: 

**While an exemption is a matter of right, it, being personal to the bank- 
rupt, must be asserted, or he will be deemed to have waived it What he does 
not claim for himself and his family he leaves in the general fund for dis- 
tribution." 

In re Brown (D. C.) 4 Am. Bankr. Rep. 46, 100 Fed. 441, In re 
BoHnger (D. C.) 6 Am. Bankr. Rep. 171, 108 Fed. 374, and In re 
Sloan (D. C.) 14 Am. Bankr. Rep. 435, 135 Fed. 873, all Pennsylvania 
cases, are cited. 

In Lockwood v. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 
L. Ed. 1061, it was held: 

"Under the Bankruptcy Act of 1898, the title to property of a bankrupt 
which is generally exempted by the law of the state in which the bankrupt re- 
sides remains in the bankrupt, and does not pass to the trustee, and the bank- 
rupt court has no power to administer such property even if the bankrupt has, 
under a law of the state, waived his exemption in favor of certain of his 
creditors. The fact that the act confers upon the bankruptcy court authority 
to control exempt propeity in order to set it aside does not mean that the 
court can administer and distribute it as an asset of the estate. The two 
provisions of the statute must be construed together, and both be given effect." 

In that case, however, the bankrupt set aside and claimed his home- 
stead exemption in his schedules, and the trustee set same aside and 
designated the property claimed as a homestead exemption. By clause 
8 of section 7 of the Bankruptcy Act, the bankrupt is required to sched- 
ule all his property, and to make "a claim for such exemptions as he 
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may be entitled to/' In Lockwood y. Exchange Bank, supra, the Su- 
preme Court said : 

"We think that the terms of the Banliruptcy Act of 1898, above set out, as 
clearly evidence the Intention of Congress that the title to the property of a 
bankrupt generally exempted by state laws should remain in the bankrupt 
and not pass to his representative in bankruptcy, as did the provisions of the 
act of 1867, considered in Re Bass. The fact that the act of 1898 confers upon 
the court of bankruptcy authority to control exempt property in order to set it 
aside, and thus exclude it from the assets of the bankrupt estate to be ad- 
ministered, affords no Just ground for holding that the court of bankruptcy 
must administer and distribute, as included in the assets of the estate, the 
very property which the act in unambiguous language declares shall not pass 
from the bankrupt or become part of the bankruptcy assets. The two provi- 
sions of the statute must be construed together and both be given effect. 
Moreover, the want of power in the court of bankruptcy to administer exempt 
property is besides shown by the context of the act, since throughout its text 
exempt property is contrasted with property not exempt, the latter alone 
constituting assets of the bankrupt estate subject to administration. The act 
of 1898, instead of manifesting the purpose of Congress to adopt a different 
role from that which was applied, as we have seen with reference to the act 
of 1867, on the contrary, exhibits the intention to perpetuate the rule, since 
the provision of the statute to which we have referred in reason is consonant 
only with that hypothesis." 

I think that under the decisions the title to the three stoves which 
were unqualifiedly exempt was in and remained in the bankrupt, 
French, and that such title never passed to or vested in the trustee in 
bankruptcy. No assertion or claim of exemption was necessary. It 
was evident on the face of things that these stoves were exempt, and 
it was the duty of the trustee to set them apart, or at least let them 
alone. French had the right to mortgage them, and Jewell, under his 
mortgage, had the right to take and sell them, even if such mortgage 
was given within the four-month period and constituted a preference. 
No general creditor of French, and no judgment creditor of French, 
could have seized, levied upon, or sold these stoves ; and, as the title 
did not pass to the trustee, and as the mortgage, so far as the stoves 
were concerned, is valid in any event, the proceeds derived from their 
sale belong to JewelL 

[8] As to the proceeds of the other property, viz., the farming 
tools and implements, I do not see that Jewell can maintain his claim to 
the proceeds, provided hi3 mortgage was given under such circum- 
stances as to constitute a preference. This property may and may not 
have been exempt. That is, French might have asserted his claim 
to it as exempt and designated it as property which he claimed under 
his exemption rights, but I think that the Bankruptcy Act contemplates 
that the bankrupt himself shall designate what property he claims 
as exempt, and I find no authority which will sanction the idea that the 
bankrupt may mortgage such property which is not per se exempt, 
and thereby authorize the mortgagee to thereafter take and hold same 
on the theory that the bankrupt himself might have and, of right, 
could have, designated same as exempt. In my judgment, as the' law 
stands, the right to select or designate property as exempt under sec- 
tion 1391 of the Code (N. Y.),' and then assert and enforce a claim of 
exemption to such property, is not assignable, and such right cannot 
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be conferred upon a mortgagee unless the property is designated in 
the mortgage as exempt property and mortgaged as such. However, 
this is not at war with the proposition that property, which under 
the statute is absolutely exempted in any event and which by virtue 
of the Bankruptcy Act does not pass to the trustee, may be mortgaged 
by the bankrupt prior to adjudication and pass under such mortgage to 
the mortgagee on proof merely that it was in fact absolutely ex- 
empt. This applies to the stoves which sold for $29.25, but not to the 
other property, which required selection and election in order to 
bring the team and farming tools within the exemption of section 1391 
of the New York Code of Civil Procedure, Reference to the list of 
property mortgaged by French and sold shows that he had much more 
than $250 worth of team, farming tools, etc., from which he might 
have selected his exemption. In Vitzthum v. Large (D. C.) 20 Am. 
Bankr. Rep. 666, 162 Fed. 685, it was held that a trustee may not 
recover as a preference exempt property, or the proceeds thereof, trans- 
ferred by the bankrupt within the four-month period, citing In re Eash 
(D. C.) 19 Am. Bankr. Rep. 738, 157 Fed. 996. In the Eash Case the 
state court had adjudged the property in question to be exempt. 

[9] As the stoves were absolutely exempt property in the hands 
of French, such exemption not depending on election or selection, in 
no event could the title thereto pass to the trustee in bankruptcy, 
unless French should have expressly waived his exemption before the 
mortgage was given and possession taken by the mortgagee; and, as 
this was not done, and Jewell, the mortgagee, prior to the filing of the 
petition in bankruptcy, asserted his rights as mortgagee and reduced 
the stoves to possession, which he had the right to do, both as against 
French and his tfustee subsequently appointed, title passed to Jewell, 
and no subsequent act or declaration of French or refusal or failure 
on his part to assert the exemption of such stoves could affect Jewell's 
right thereto, and the trustee in bankruptcy cannot recover or hold or 
retain the proceeds of such stoves, conceding the mortgage must be 
avoided as preferential as to other property. The trustee has had 
no interest in such stoves or the proceeds thereof at any time. 

[10] As to the milk checks or dividends, there is no written evidence 
of any transfer to Jewell, except written orders signed by French and 
delivered to the Borden's Condensed Milk Company, one of which, 
that relating to the September milk delivery, reads as follows : 

"Norwich, New York, Sep. 28, 1915. 
*To Borden's Condensed Milk Co., 108 Hudson Street, New York City: In 
making payment for milk delivered by me during the month of Sept., 1915, at 
the factory of Borden's Condensed Milk Co., located at Norwich, New York, 
please draw check or checks to the order of the following person or persons for 
the amount set opposite -each name respectively, viz. : 

"Check to the order of ^ Bert Hawley for f 

" •• " % T. A. JeweU « 

"Victor J. BYench, Dairyman. 
"Witness: G. A. Bomer, Factory Supt 

"N. B. — ^This order applies only to the month above specified, and a separate 
order must be filed for each month a dairyman desires to assign money due 
him for milk." 
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The other two read precisely the same, date and all, except one 
reads, "during the month of October" and the other, "during the 
month of November." These orders direct the payment of one-half 
the proceeds of the milk for each of the months of September, Octo- 
ber, and November, to Jewell, the other half to Bert Hawley, another 
mortgagee, having a mortgage on the dairy itself ; that is, on the cows. 
There was no sale or transfer of these milk dividends, or of the milk 
for any new or present consideration. The money received on the or- 
ders was to be applied on the mortgage debt of September 23, 1915, 
and the money received was a payment on a prior debt and made with- 
in the four months period. Tt was not a payment made or an assign- 
ment or transfer made for the purpose of hindering, delaying or de- 
frauding the creditors of French, or any one of them. Were these or- 
ders a preferential payment or security which must be returned as a 
condition of the allowance of Jewell's claim? French was badly in- 
solvent at the time the orders were given, and at the time the chattel 
mortgage of September 23, was given and both the mortgage and or- 
ders were given to secure the antecedent or pre-existing debt before 
mentioned. Were the mortgage and orders received by Jewell "under 
such circumstances as naturally would have caused the ordinary per- 
son had he been the creditor receiving the securities, mortgage, and 
order, and the money thereon, so far as received, to have believed that 
thereby a preference would be effected" ? Aronin v. Security Bank of 
New York, 228 Fed. 888, 890, C. C. A. where it is held, 

"Voidable Preferences— Transfers Constituting. Where defendant, within 
four months before the Uling of a petition In bankruptcy and while the bank- 
rupt was Insolvent, received from the bankrupt to apply on a pre-existing 
debt accounts due the bankrupt under drcurastances such as naturally would 
have caused an ordinary person to believe that a preference would thereby be 
effected, the trustee could recover for the beneflt of the bankrupt estate." 

Section 57g of the Bankruptcy Act, as amended 1903 reads as fol- 
lows: 

*'The claims of creditors who have received preferences, voidable under 
section sixty, subdivision *b,' or to whom conveyances, transfers, assignments, 
or incumbrances, void or voidable under section sixty-seven, subdivision *e,' 
have been made or given, shall not be allowed unless such creditors shall sur- 
render such preferences, conveyances^ transfers, assignments, or incumbranc- 
es." 

Sections 60a and 60b of the said act, so far as applicable here, pro- 
vide as follows: 

(a) "A person shall be deemed to have given a preference If, being insolvent, 
he has, within four months before the filing of the petition, ♦ ♦ * made a 
transfer of any of his property, and the effect of the enforcement of such 
• ♦ * transfer wUl be to enable any one of his creditors to obtain a greater 
percentage of his debt than any other of such creditors of the same 
class. * * ♦ 

(b) "If a bankrupt shall • • • have made a transfer of any of his prop- 
erty, and if, at the time of the transfer * * * and being within four months 
before the filing of the petition in bankruptcy ♦ ♦ ♦ the bankrupt be in- 
solvent and the • ♦ ♦ transfer then operate as a preference, and the per- 
son receiving it or to be benefited thereby, or his agent acting therein, shall 
then have reasonable cause to believe that the enforcement of such ♦ *, * 
transfer would effect a preference, it shall be voidable by the trustee and lie 
may recover the property or Its value from such person," 
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Therefore the question is, did Jewell when he received the chattel 
mortgage and when he received the orders referred to have knowledge 
of such facts that he is chargeable with having had reasonable cause 
to believe that the enforcement of sarnie, that is, the taking possession 
of the property thereunder, would enable him to receive or obtain a 
greater percentage of his debt or claim than any other of the creditors 
of French of the same class? Mr. Jewell's attorney has not attempted 
to claim that the situation and Jewell's knowledge was not such as to 
charge him with having had the reasonable cause to believe above men- 
tioned. 

Jewell knew that French was on a rented farm; that his horses, 
harnesses, and farming tools, including robe and blankets, ice rack 
and hayracks and all the household furniture he owned and all the 
live stock on the farm either was already under chattel mortgage to 
himself and others or was then (in September) being put under the 
lien of a chattel mortgage to himself. By means of the orders on Bor- 
den's Condensed Milk Company the entire proceeds of the dairy (and 
this was a dairy farm) were turned over to Jewell and to Hawley, both 
holding security for their claims. Hawley's mortgage was on the cows 
principally. So far as appears, these mortgages and these orders cov- 
ered all the property of French of every name and nature, except his 
clothing and his personal ornaments, if any. French was owing for 
rent of the farm he occupied, and hundreds of dollars to other persons, 
excluding from consideration his help on the farm. Jewell testifies 
that French did not pay as obligated and agreed, and that on several 
occasions he either "jacked him up" or caused him to be "jacked up," 
that is, "dunned," or urged to pay as agreed. Still payments were not 
made except as Jewell and Hawley drew from the Borden's Condensed 
Milk Company the proceeds of the dairy. 

The evidence is conclusive that the indebtedness of French, aside 
from labor claims, was such that the enforcement of the chattel mort- 
gage and orders, or of either, would give to Jewell a much greater per- 
centage of the claim due him than any other creditor of the same class 
would or could obtain. French knew that he was giving a preference, 
and if Jewell did not actually know that French was insolvent, he had 
knowledge of such facts, conditions, and circumstances as put him on 
inquiry, and charged him with knowledge of that fact, and naturally 
would have caused even an ordinary person to believe that a prefer- 
ence would be effected by the giving and enforcement of the mort- 
gage and orders of September, 1915. It is impossible to find or hold 
otlierwise. The orders given by French to Jewell on Borden's Con- 
densed Milk Company, to which company the milk from the dairy was 
daily delivered and sold, and the chattel mortgage of September 28th, 
all being dated the same day, are voidable preferences, and it is the 
duty of the trustee to collect of that company the balance due for milk, 
and Jewell's claim cannot be allowed until he surrender the preference 
received, $13.28 for milk. 

[11] It is claimed by Jewell that the amount due from Borden's for 
the September milk was exempt property as being earnings of French 
within 60 days under section 2463 (N. Y.) Code of Civil Proc In 



Digitized by 



Google 



IN BB FRENCH 269 

substance and effect this section provides that proceedings supplemen- 
tary to execution cannot reach — 

"the earnings of the Judgment debtor for Ms personal services, rendered with- 
in the sixty days, next before the Institution of the special proceeding ; when 
it is made to appear, by his oath or otherwise, that these earnings are neces- 
sary for the use of a family, wholly or partly supported by his labor." 

No such fact appears in this case. There was no family supported 
by the labor of French. Being a householder is one thing, and having 
a family supported by his labor is another. The proceeds of the milk 
delivered at the Condensary were not "the earnings" of French with- 
in the meaning of this statute. He has not asserted any exemption or 
made any claim to these sums as earnings. This question is settled by 
Prince v. Brett, 21 App. Div. 190, 47 N. Y. Supp. 402 ; and Mulford v. 
Gibbs, 9 App. Div, 490, 41 N. Y. Supp. 273 ; Re Wyman, 76 App. Div. 
292, 78 N. Y. Supp. 546; Martin v. Sheridan, 2 Hilt. (N. Y.) 586; 
Vam Vechten v. Hall, 14 How. Prac. (N. Y.) 436. 

The conclusions and holdings are: 

[12] 1. The hay tedder was the consideration for the property note 
which was a valid lien thereon, and consequently its proceeds, $9, be- 
long to Jewell. 

2. The first chattel mortgage, that of May 1, 1915, was and is val- 
id, and hence the proceeds of the property covered thereby belong to 
Jewell. 

3. The second chattel mortgage, that of September 23, 1915, was 
and is voidable and void as a preference, except as to the stoves, which 
sold for $29.25, and that part of the proceeds of the sale amounting to 
$95.50 belongs to Jewell. 

[13] 4. The $30 received by Jewell from the sale of property cov- 
ered by such second chattel mortgage, and not forming a part of the 
$95.50, belong to the trustee, and must be returned by Jewell as a con- 
dition of allowing his claim, but, this being a court of equity, the one 
sum, $29.25, may be offset against the other, said $30, and as a condi- 
tion of having his claim allowed Jewell must return or pay to the trus- 
tee the difference, or 75 cents. Of the proceeds of the property cov- 
ered by the second chattel mortgage and sold for $95.50, less the $29.- 
25 or $66.25 and now in the hands of the trustee in bankruptcy, that 
sum belongs to him as such, or the estate in bankruptcy, and he will 
retain the same and all of said $95.50 because of the offset above made 
and directed. 

5. The orders given by French to Jewell on Borden's CondeJised 
Milk Company are voidable and void as a preference, and the $13.28 
received by Jewell on the one given for the proceeds of the Septem- 
ber milk must be returned to the trustee as heretofore stated as a con- 
dition of having his claim allowed, making a total of $14.03 to be re- 
turned or paid by Jewell to the trustee. 

6. If such $14.03 is returned and such preferences surrendered, then 
the claim of Jewell will be allowed at the sum of $224.18. If such 
sum is not paid over to the trustee and the preferences surrendered, 
such claim will be disallowed, rejected, and expunged from the list of 
proved and allowed claims, and in such event the trustee will sue for 
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and recover such preferences for the benefit of the estate. At his elec-^ 
tion the dividend of Jewell on the $224.18 may be ascertained and de- 
ducted from the $14.03, if less than that sum, and he pay the balance 
to the trustee, or, if the dividend be more than $14.03, then the balance 
due Jewell will be paid by the trustee. 
There will be an order accordingly. 



UNITED STATES v. PEARSON, County Treasurer, et al. 
(District Court, D. South Dakota, C. D. February 18, 191C.) 

1. Taxation ^=»5 — PebsonaI/ Pbopebtt of Indians. 

Personal property Issued by the government to Sioux Indians, who live 
on separate allotments, but maintain their tribal relations, consisting of 
horses, cattle, and their increase, and farm implements and other proper- 
ty acquired by exchange of such property or otherwise, which is derived 
directly or indirectly from the government and is used by the Indians 
on their farms, is not subject to taxation by state authorities. Such 
property is not absolute property of the Indians, but is held in trust 
for their benefit by the government for the purpose of carrying out Its 
policy of helping them to be self-sustaining, as Is evidenced by Act July 
4, 1884, c. 180, 23 Stat 94 (Comp. St. 1913, § 4121), and Act March 2, 1889. 
c 405, § 17, 25 Stat 896, which restrict the sale of cattle Issued, and 
their increase, by the Indians to members of their own tribe. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. §S 17, 31-44; Dec. 
Dig. «=»5.] 

2. Indians ®=»31 — Statutes — Effect of Gbantino CmzENsnip. 

The citizenship conferred on Indian allottees by Act Feb. 8, 1887, c. 
119, § 6, 24 Stat. 390 (Comp. St 1913, § 3951), did not operate to with- 
draw them from the supervision, control, and protection of the govern- 
ment, both as respects themselves and their property. 

[Ed. Note. — For other cases, see Indians, Cent Dig. | 23; Dec. Dig. 
«=»31.] 

3. Indians ^=»23 — Status — Pebsonal Pbopebtt. 

Under the provisions of the Enabling Act of South Dakota, Act Feb. 
22, 1889, c. 180, 25 Stat 676, 677, and article 22 of the State Constitution, 
reserving to Congress "absolute Jurisdiction and control" over all lands 
within the state owned or held by Indian tribes, or by individual Indians 
who have not severed their tribal relations, not only the lands, but all 
other property issued by the government to such Indians for use thereon, 
remain subject to such control until Congress relinquishes the trust. 

[Ed. Note. — ^For other cases, see Indians, Cent Dig. | 15; Dec. Dig. 
«=»23.] 

4. Indians ^=>23 — Pebsonai* Pbopebtt — ^Taxation. 

That Indian allottees, to whom live stock has been issued and the agents 
in charge, have failed to brand the increase of such stock, as required by 
the statute, does not release such increase from the trust restrictions by 
Congress, nor render it subject to state taxation. 

[Ed. Note. — Fon other cases, see Indians, Cent Dig. { 15; Dec. Dig. 
«=»23.] 

In Equity. Suit by the United States against John Pearson, County 
Treasurer of Dewey County, S. D., and Calvin M. Smith, Sheriff of 
said county. Decree for complainant 

^=»For other cases tee same topic & KEY-NUMBER in all Key-Numbered Dieests & iDdexee 
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Robert P. Stewart, U. S. Dist Atty., and E. W. Fiske and George 
Philip, Asst. U. S. Dist. Attys., all of Sioux Falls, S. D. 

James E. Truesdale, of Isabel, S. D., and Morris & Caldwell, of 
Sioux Falls, S. D., for defendants. 

ELLIOTT, District Judge. This is a suit in equity, brought by the 
United States of America against John Pearson, county treasurer, and 
Calvin M. Smith, sheriff, of Dewey county, S. D. Upon the face of 
this record there is practically no dispute as to the facts. The con- 
troversy arises upon the application of the settled law to the facts as 
disclosed by the undisputed testimony. 

[1] It appears from the undisputed record in this case that John 
Pearson is the duly elected, qualified, and acting county treasurer, and 
that the defendant Calvin M. Smith is the duly elected, qualified, and 
acting sheriff, of Dewey county, S. D., which county is a duly or- 
ganized municipal corporation, existing under and by virtue of the 
laws of the state of South Dakota, within said state. It appears that 
Antoine Le Beau, Henry Le Beau, Eugene Standing Bull, Armstrong 
Four Bear, Alex Le Beau, and Thomas Low Dog are Indians, and 
members of the Cheyenne agency tribe of Sioux Indians, in the state 
of South Dakota, and have not abandoned their tribal relations ; that 
at all times mentioned in the bill of complaint they were and are wards 
of the plaintiff, the United States of America, and under the guardian- 
ship and supervision of the plaintiff; that they are, and at all times 
named in the complaint were, residents of that portion of the Cheyenne 
River Indian reservation formerly situated and being in the county of 
Dewey, state of South Dakota ; that each and all of them have been 
allotted Indian lands within the said Dewey county, and within the 
former Cheyenne River Indian reservation, which allotments were 
made under the provisions of the general allotment act approved Feb- 
ruary 8, 1887; that a particular description of the lands allotted to 
these Indians is as set forth in paragraph 3 of the bill of complaint 
filed herein ; that each of these Indians lives, and at all times named 
in the complaint resided, upon his allotment, which was held by the 
government of the United States, subject to the trust patent referred 
to in the act of the United States above named, under which the allot- 
ment was made, except the Indian Armstrong Four Bear, who holds 
his allotment, but lived upon another allotment, made pursuant to the 
provisions of said statute to his mother, located in the same county ; 
that during the year 1911 the proper officers of said Dewey county 
listed and assessed, and returned upon the tax rolls of that county, 
certain personal property against ea6h of these Indians, consisting of 
horses, cattle, in one or two instances a wagon, and in another house- 
hold goods ; that the total tax for state and county purposes for the 
year 1911 against Antoine Le Beau amounted to $33.66, and at the 
time of instituting this action there appeared upon the books of Dewey 
county penalty and interest thereon amounting to $11.78, making a 
total tax, interest, and penalty, claimed to be due for state and county 
purposes for said year of 1911, in the stun of $45.44; that during the 
year 1912 the officer? of said county listed and assessed Antoine Le 
Beau upon thfe same personal property a total tax for state and county 



Digitized by 



Google 



272 23L FEDERAL REPORTER 

purposes of $42.83, which, with penalty and interest, at the time of 
the commencement of this action, amounted to $52.25; that during 
the year 1913 the officers of said county listed and assessed Antoine 
Le Beau upon this same ^personal property a total tax for state and 
county purposes of $22.83, which, with penalty and interest, at the 
time of the commencement of this action, amounted to $25.11 ; that 
during the year 1914 the officers of said county listed and assessed 
Antoine Le Beau upon this same personal property a total tax for 
state and county purposes of $23.64. It appears, further, that taxes 
were assessed against the personal property of the other Indians above 
named, for said years, in the amounts set forth in the bill of complaint, 
upon the property therein described, and it is unnecessary to set it 
forth fully herein. 

It appears from the undisputed evidence that the personal property, 
consisting of cattle, horses, wagons, buggy, machinery, household 
goods, the same being all the property taxed as the property of An- 
toine Le Beau, and all of the property listed and taxed as the property 
of all of the other Indians referred to in the bill of complaint, was, 
at the time it was assessed, ever since has been, and now is, in the pos- 
session of the allottees, respectively, and was used by tliem in con- 
nection with their respective allotments as described in the bill of com- 
plaint. It is admitted that the legal title in and to said allotted lands 
has not passed from plaintiff, and that the same is held in trust by the 
plaintiff for the benefit and use of the said Indians. The court fur- 
ther finds that these Indians are wards of the plaintiff herein, and that 
the guardianship of the United States over said Indians has not been 
terminated. 

I find from the undisputed record that this property is all of it ei- 
ther: (1) Issue property; that is, property issued direct by the gov- 
ernment of the United States to the Indians, respectively. (2) In- 
crease of such issue property. (3) Property purchased with the pro- 
ceeds of the sale of trust or issue property. (4) Property purchased 
with the proceeds of the sale of the increase of issue property. (5) 
Issue property exchanged for similar property for similar use, and this 
consists of the increase of property received in such exchange. (6) 
The increase of issue property exchanged for similar property for 
similar use. (7) Property purchased with money given to the Indians 
. by the United States. 

Considering the foregoing classification, an enumeration of the per- 
sonal property of the Indians named in the bill of complaint, assessed 
and distrained by the defendants, is as follows: 

(1) Issue property: 
First — Assessed : 

Thomas Low Dog: 

1912 — One cow, issued by government 
1912 — ^Agricultural implements, all issued. 
1913 — Same implements. . 

Henry Le Beau : 

1912— Cattle, all issue stock. 

1913 — Same as 1912 and. its increase. 
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Eugene Standing Bull : 
1911— One mare, issued in 1909 or 1910. 

(2) Increase of issue property : 
First — ^Assessed : 

Antoine Le Beau — Owned cattle during years 1909, 1910, 191 U 
1912, 1913, and 1914. Owned no cattle during those years, ex- 
cept increase frcrni two cows issued by government to him in 
1893. 
Same years — horses, all increase of issue stock. 
Alex Le Beau— Owned cattle and horses during 1910, 1911, 1912, 
1913 and 1914, all increase of issue stock and owned no other. 
Armstrong Four Bear — Assessed for horses 1912 and 1913. All 
horses were and are increase of issue stock inherited from his 
father. 
Thomas Low Dog: 
1912 — Eleven head of horses under three years old, six head three 
years old and over, all increase of issue mares inherited from 
his father. 
1915 — Same stock and its increase. 
1912 — One stallion, increase of issue stock. 
Henry Le Beau: 
1912 — Horses, all increase of issue stock. 
1913 — ^Horses, same as in 1912, and their increase. 
1913 — Cattle, increase of issue cattle, 
Eugene Standing Bull: 
1911 — Horses, increase of issue. 
Second — ^Distrained by sheriff: • 

Antoine Le Beau : 
One «orrel mare, nine years old, with colt 
Two bay mares, three years old. 
One bay gelding, all increase of issue mares. 
Henry Le Beau : 
Two mares, two years old, and one mare, three years old, all in- 
crease of issue mares. 
Eugene Standing Bull: 
One three year old gray gelding, increase of issue mare, issued 
in 1909 or 1910. 
Alex Le Beau : 

Three two year old horses and one black mare. 
Thomas Low Dog: 
Two mares and a six year old colt, increase of issue mares in- 
herited from his father. 

(3) Property purchased with the proceeds of the sale of issue prop- 
erly: 

There does not appear to be any of the original issue stock which 
was sold, nor does any of it appear to have been distrained. This clas- 
sification should perhaps not have been made, in view of the fact that 
class (4) covers such property so far as this case is concerned. How- 
ever, a general classification of the property of Indians would be in* 
complete without it 
231 F.— 18 
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(4) Property purchased with the proceeds of the sale of the increase 
of issue property: 

First — Assessed : 
Antoine Le Beau — In 1911 assessed for household furniture pur- 
chased with money derived from sale of increase of issue stock. 
1912 — Four hogs, paid for with cash from sale of increase of issue 

stock. 
1912 — Same household furniture as in 1911. 
1913— One hog, one of 1912 hogs. 
1913 — Household furniture, same as in 1912. 

(5) Issue property exchanged for similar property for similar use. 
This is further subdivided to include : 

(a) The increase of property received in such exchange: 
First — ^Assessed : 

Eugene Standing Bull: 

1911 — One wagon received in exchange for increase of issue mare. 
(Same in 1912, 1913, and 1914.) 
Alex Le Beau: 
Owns some horses, increase of horses* for which he traded issue 
cows 26 years ago. 
Second — Distrained : 
Alex Le Beau : 
Three two year old horses and one eight year old mare, increase 
of horses for which he traded issue cows 26 years ago. 

(6) The increase of issue property exchanged for similar property 
for similar use : 

First — Assessed : ^ 

Antoine Le Beaui: 

1911 — Mowing machine received in payment for horse, increase 
of issue stock. Cultivator, for which he traded a cow, increase 
of issue stock. One wagon received on similar trade. 
1913 — Machinery and implements, same as in 1911 ai\d 1912. 

(7) Property purchased with money given to the Indians by the 
United States: 

First — Assessed: 
Alex Le Beau : 

1912 — Two hogs, purchased with money paid by government to 
him and members of his family. 
Eugene Standing Bull : 

1911_Household furniture. (Same in 1912, 1913, and 1914.) 
Armstrong Four Bear : 

1912 — One stallion, purchased with money derived from sale of 
inherited trust land on Yankton reservation. 
Thomas Low Dog : 

1912 — One buggy purchased as above; also household furniture. 
1913 — Same buggy and household furniture. 
Second — Distrained : 
Eugene Standing Bull : 
Bay mare with colt, and a yearling, increase of property issued 
to Sitting Eagle, brother of Eugene Standing Bull, and pur- 
chased by Eugene Standing Bull from Sitting Eagle. 
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Armstrong Four Bear: 
One mare eight years old, purchased from George La Sart with 
money issued by the government as trust fund. 

All of these Indians testified that they never acquired any property 
except such as they received directly or indirectly from the government, 
that they acquired no property through their own efforts, and that they 
own nothing except what the government has given them; and this 
is the undisputed record. I further find that all of this property, so 
assessed and distrained, being the total assessment against the various 
Indians named in the bill of complaint herein, has been identified by 
the various witnesses as coming within the classifications above set 
forth; * and this, too, is the undisputed record. 

These assessments against these Indians for the years above re- 
ferred to were duly perfected by the officers of said county, and the 
said Indians, each and all of them, failed and neglected to pay the 
taxes thus assessed against them upon said property, and the defend- 
ants, as tax collectors of said county of Dewey, pursuant to the stat- 
utes of the state of South Dakota, seized certain of these cattle and 
horses, the property of these Indians respectively, and advertised the 
same for sale at public auction, with a view to securing money suffi- 
cient to pay the taxes, penalty, and costs of collection, as assessed and 
appearing upon the tax records of said county against these Indians, 
respectively. 

The plaintiff brings this suit for the purpose of enjoining these sales, 
and further asks that the assessments of taxes against these Indians 
and their said personal property be canceled and set aside by decree 
of this court, that the same be decreed void and of no force or ef- 
fect, and that the same, as a cloud upon the title of the plaintiff to 
their respective allotments, be removed and set aside by such decree. 

It is conceded by counsel for defendants that plaintiff is a proper 
party, and can bring and maintain a suit of this character in this court, 
for the purpose of obtaining the relief demanded, if the propertv as- 
sessed in the possession of the Indian wards of the government is not 
subject to taxation by the county authorities, and is held in trust by the 
United States for the use and benefit of such Indians. But it is con- 
tended by the defendants that the property assessed against these In- 
dians, a portion of which was levied upon by the defendant, sheriff of 
said county, was not, at the time the assessment was made, or at the 
time of said levy, "trust property," was not owned by tihe United 
States, or held in trust by the United States for the use and benefit of 
any of such Indians. 

It is shown by the record, and conceded by the defendants here, 
that horses and cattle and machinery were issued and money was paid 
to these Indians by the government at various times, covering a period 
of the history of the entire dealings of the United States with the In- 
dians named, and the tribe of Indians to which they belong. It is ad- 
mitted by the defendants that when these horses and cattle were is- 
sued to the Indians named in the bill of complaint, or their predeces- 
sors, or comembers of the tribe, such property was turned over to the 
Indians by the United States, and that the United States did not re- 
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lease its title or ownership to such property at the time of delivery of 
the same to the Indians. It, therefore, is unnecessary to discuss the 
status of the property originally issued to the Indians, or the property 
purchased by the funds originally paid to these Indians, by the gov- 
ernment of die United States. 

The defendants concede, therefore, that the classes of property above 
set forth as Nos. 1 and 7 were and are exempt from taxation by the 
authorities of said county. Defendants, however, insist that it cannot 
be said that the United States expected for all time to retain in itself 
the title to such property and the increase thereof, and to retain title 
to other property that the Indians might have exchanged for the prop- 
erty originally issued, as covered by the classifications above* named 
other than 1 and 7, insisting that there is nothing in the statutes of 
the United States or in any of the reported decisions that seems to 
defendant susceptible of any such construction. 

I am of the opinion that the question of the liability of the prop- 
erty of these Indians in the classifications above set forth to assess- 
ment by the officers of said county must be determined, in its original 
forms and in its changed forms, by a consideration of the congressicMial 
legislation, together with the decisions of the courts, determining the 
status of this property. Act July 4, 1884, c. 180, 23 Stat 76-94 (Comp. 
St. 1913, § 4121), provides: 

"That where Indians are In x)ossesslon or control of cattle or their Increase 
which have been purchased by the goyernment, such cattle diall not be sold 
to any person not a member of the tribe to which the owner of the cattle 
belongs, or to any citizen of the United States, whether intermarried with tiie 
Indians or not, except with the consent in writing of the agent of the tribe 
to which the owner or possessor of the cattle belongs. And all such sales made 
in violation of this provision fiiiall be void, and the offending purchaser, oa 
conviction thereof," etc. 

By Act March 2, 1889, c. 405, 25 Stat 888-895, relating to the Sioux 
Indians, including the tribe to which the Indians named in the bill 
of complaint belong, provides, at section 17, as follows : 

" • ♦ ♦ The Secretary of the Interior is hereby authorized and directed 
to purchase, from time to time, for the use of said Indians, such and so many 
American breeding cows of good quality, not exceeding twenty-five thousand 
in number, and bulls of like quaUty, not exceeding one thousand in number, 
as in his judgment can be under regulations furnished by him, cared for and 
preserved, with their increase, by said Indians: Provided, that each head of 
family or single person over the age of eighteen years, who shall have or may 
hereafter take his or her allotment of land in severalty, shall be provided with 
two milch cows, one pair of oxen, with yoke and chain, or two mares and one 
set of harness in lieu of said oxen, yoke and chain, as the Secretary of the 
Interior may deem advisable, and they shaU also receive one plow, one wag- 
on, one harrow, one hoe, one axe, and one pitchfork, all suitable to the work 
they may have to do, and also fifty dollars in cash, to be expended under the 
direction of the Secretary of the Interior in aiding such Indians to erect a 
house and other buildings suitable for residence or the improvement of his al- 
lotment; no sales, barters or bargains shall be made by any person other 
than said Indians with each other, * • ♦ and any violation," eta 

This act was amended June 10, 1896 (29 Stat. 321-334, c. 398) by 
a provision that the Secretary of the Interior, in cases where it is as- 
certained that the Indians will not be benefited by receipt from the 
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United States of the articles of personal property mentioned in the 
foregoing section 17, to convert the same, or so much thereof as he 
may think proper, into money and pay the amount to the Indians, the 
payment to be a liquidation of the obligations of the United States to 
said Indians under that section, so far as the articles of personal 
property therein named are concerned. This act of March 2, 1889, was 
further amended by Act June 21, 1906, c. 350+, 34 Stat. 325, which 
authorized the Secretary of the Interior to issue to any allottee Indian 
entitled to benefits under said section 17, in lieu of the milch cows, 
mares, and implements as named therein, an equal value in good stock 
cattle. 

The regulations of the Indian Office (430-432) made pursuant to 
the statutes of the United States, provide : 

"When cattle are issued to Indians either for work oxen or for breeding 
purposes, each animal must be branded In addition to the *ID' brand, with a 
private mark to indicate the person to whom it belongs. A record of such 
private marks must be kept in the agency office. The agent is also required to 
see that the increase of all issued cattle are similarly branded. * ♦ • 
Where Indians are in possession or control of cattle or their increase which 
bave been purchased by the government such cattle shall not be sold to any 
person not a member of the tribe to which the owners of the cattle belong, 
or to any citizen of the United States, whether intermarried with the Indians 
or not, except with the consent in writing of the agent of the tribe to which 
the owner or possessor of the cattle belongs. AU sales made in violation of 
this provision," eta 

Clearly, therefore, all property issued under said section 17 of the 
act of 1889 remained under the supervision and control of the United 
States, and was held by the United States in trust for the benefit of 
the Indians. These cattle, purchased by the government and issued 
to the Indians of a tribe, were not theirs absolutely and unconditionally, 
but were issued for the purpose of promoting their civilization and 
improvement and to encourage them in the habits of industry. And 
it has been held that it was Sie right and duty of the government to 
protect such conditional ownership. McKnight v. United States, 130 
Fed. 659,65 C. C. A. 37. 

The purpose and object of the government in its dealings with these 
Indians, and in the relation that it maintains toward them and their 
property, is to encourage habits of industry and reward labor, and to 
encourage them to undertake the cultivation of the soil, the raising of 
stock, or engage in pastoral pursuits, enabling them to support them- 
selves, and as a means of obtaining a livelihood. 130 Fed. 663, 65 C. 
C. A. 37. The personal property in the case at bar originally issued 
to these Indians named in the bill of complaint, or their ancestors, or 
to other members of the tribe to which these Indians belong, was pur- 
chased with the money of the government and was furnished to the 
Indians to induce them to adopt the habits of civilized life. It was in 
fact the property of the United States, and was put into the hands of 
the Indians to be used in the execution of the purpose of the govern- 
ment in reference to them. 130 Fed. 667, 65 C. C. A, 37; United 
States v. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532. 

These Indians named in the bill of complaint are yet wards of 
the nation, in a condition of pupilage or dependency, and have not been 
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discharged from that condition. They each of them occiipy allotments, 
with the consent and authority of the United States, as a part of the 
national policy by which the Indians are to be maintained, as well as 
prepared for assuming the habits of civilized life and ultimately the 
privileges of citizenship. To tax cattle or personal property issuecf 
to these Indians by the government of the United States, as a part 
of the national policy by which the Indians are to be maintained, as 
well as prepared for assuming the habits of civilized life, and ulti- 
mately the privileges of citizenship, is, in my judgment, to tax an in- 
strumentality employed by the United States for the benefit and con- 
trol of this dependent race, and to accomplish beneficent objects with 
reference to a race, over which the Supreme Couirt of the United States 
has said that: 

"From their very weakness and helplessness, so largely due to the course 
of dealings of the federal government with them and the treaties In which it 
has been promised, there arises the duty of protection, and with it the power.'' 
United States v. Rickert, 188 U. S. 437, 23 Slip. Ct. 480, 47 L. Ed. 532: 
United States v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 30 L. Ed. 228. 

One of the questions submitted to the Supreme Court of the United 
States, in United States v. Rickert, was as follows: Was the per- 
sonal property, consisting of cattle, horses, and other property of like 
character, which had been issued to these Indians by the United States, 
and which they were using upon their allotments, liable to assessment 
and taxation by the officers of Roberts county ? Answering this ques- 
tion, the court says : 

"The answer to this question is indicated by what has been said in refer- 
ence to the assessment and taxation of the land and the permanent improve- 
ments thereon. The personal property in question was purchased with the 
money of the government — was furnished to the Indians in order to maintain 
them on the land allotted to them during the period of trust estate, and to^ 
induce them to adopt the habits of civilized life. It was, in fact, the property 
of the United States, and was put into the hands of the Indians to be used 
in execution of the purpose of the government in reference to them. The 
assessment and taxation of the personal property would necessarily have the 
effect to defeat that purpose." 

Counsel for defendant call my attention to the decision in the Matter 
of Heff, 197 U. S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848; but the Su- 
preme Court says in United States v. Rickert, supra, in determining 
that the principles which were announced as to the nature and char- 
acter of an allotment of Indian lands and the interest of the United 
States therein, as trustee, before the expiration of the period for their 
final disposition, was in no way affected by the decision in the HeflF 
Case, which dealt with the subjection of the allottee Indians in their 
personal conduct to the police regulations of the state of which they 
had become citizens, and this is cited with approval in McKay v. Kalv- 
ton, 204 U. S. 458, 27 Sup. Ct. 346, 51 L. Ed. 566. 

In an opinion by Judge Sanborn in United States v. Gray et al., 201 
Fed. 291, 119 C. C. A. 529, Judge Sanborn referred to the relation of 
the government to these Indians, and specifically mentioned personal 
property as follows : 

"The leases of these lands, • • * the tools, animals, houses and im- 
provements, and other property furnished to these Indians by the United 
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States, and the proceeds and income from all these, are the means by which 
the nation pursues its beneficent i)olicy of protection and Instruction and ex- 
ercises Its lawful powers of government." 

The Indian reservations and funds derived from the release of the 
Indian right of occupancy, the lands allotted to individual Indians, 
but still held in trust by the nation for their benefit, the improvwnents 
upon these lands, the agricultural implements and domestic animals, 
and other property of like character, furnished to them by the nation 
to enable them or induce them to cultivate the soil and to establish 
and maintain permanent homes and families, are the means by which 
the nation pursues its wise policy of protection and instruction and 
exercises its lawful powers of government. 

The case of United States v. Thurston County, Neb., 143 Fed. 
287-289, 74 C. C. A. 425, emphasizes the fact that the lands held in 
trust are exempt from state taxation beccMse they are the instru- 
mentalUy lawfully employed by the nation in the exercise of its powers 
of government to protect, support, and instruct the Indians, This 
same case holds proceeds of inherited Indian lands exempt. It fur- 
ther determines that no change of form of the property divests it of 
the trust. The substitute takes the nature of the original and stands 
charged with the same trust. The authorized sale of trust property 
by a trustee discharges the property sold from, and charges the pro- 
ceeds of the sale in the hands of and under the control of the trustee 
with the trust. 

[2] It has been held by the Circuit Court of Appeals for the Eighth 
Circuit, by the Supreme Court, and by other courts, that the ,citizen- 
ship conferred upon the allottees under and by virtue of the act of 
February, 1887, did not operate to withdraw them from the supervi- 
sion, control, and protection of the government, but that such Indians 
still remained the wards of the government, and therefore tliese In- 
dians and their property, named in the bill of complaint, are directly 
within the protection of the rules announced in the foregoing citations. 
McKnight et al. v. United States, 130 Fed. 659, 65 C. C. A. 37; Unit- 
ed States V. Rickert, 188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532 ; 
Farrell v. United States, 110 Fed. 942, 49 C. C. A. 183 ; Eells v. Ross, 
64 Fed. 417, 12 C. C. A. 205 ; United States v. Logan (C. C) 105 
Fed. 240; United States v. Flournoy Live Stock & Real Estate Co. 
<C. C.) 69 Fed. 886. 

All subjects over which the sovereign power of the state extends are 
objects of taxation, but those over which it does not extend are, upon 
the soundest principles, exempt from taxation. The sovereignty of 
a state extends to everything which exists by its own authority or is 
introduced by its permission, but does not extend to those means which 
are employed by Congress to carry into execution powers conferred 
on that body by the people of the United States. 

[3] The Enabling Act of February 22, 1889, of the state of South 
Dakota (25 Stat. 676, 677, a 180), and the Constitution adopted by 
the state of South Ds^kota (article 22), provide that all lands within the 
state, owned or held by Indian tribes, or by individual Indians who 
have not severed their tribal relations, shall remain under the absolute 
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jurisdiction afid control of the* Congress of the United States. Act 
May 8, 1906 (34 Stat. 182, c. 2348), under which the larger number 
of Indians on the Cheyenne River reservation were allotted, provides 
that until the issuance of fee simple patents all allottees to whom trust 
patents shall thereafter be issued shall be subject to the exclusive ju- 
risdiction of the United States. 

The attempt on the part of the state to use the taxing power of the 
state by an assessment of this personal property in the possession of 
these Indians, used by them upon their allotments, under the supervision 
of the government of the United States, the same being a means em- 
ployed by the government of the United States in pursuance of the Con- 
stitution, is an abuse, because it is the usurpation of a power which the 
people of a single state cannot give. The power to tax involves the 
power to destroy, and the power to destroy may defeat and render use- 
less the power to create, and there is a plain repugnance in conferring 
upon one government the power to control the constitutional measures 
of another, which other, with respect to those very measures, is declared 
to be supreme over that which exercises the control. A state has no 
power, by taxation or otherwise, to retard, impede, burden, or in any 
manner control the operations of the constitutional laws enacted by 
Congress to carry into execution the powers vested in the general 
government. United States v. Rickert, supra. 

The civil and political status of the Indians does not condition the 
power of the government to protect their property or to instruct them. 
Their admission to citizenship does not deprive the United States of 
its power, nor relieve it of its duty, to control their property, to pro- 
tect their rights from the rapacity and faithlessness of the members of 
the superior race, to discharge faithfully its legal and moral obliga- 
tions to them, and to execute every trufst with which it is charged for 
their benefit. This personal property named in the bill of complaint 
is, in the opinion of the court, trust property, and an. instrumentality 
lawfully employed by the United States in the exercise of its lawful 
governmental authority, and is therefore necessarily exempt from all 
taxes and interference. United States v. Thurston County, Neb., 143 
Fed. 287-289, 74 C. C. A. 425. 

• I am inclined to go even farther than is necessarily involved in the 
foregoing. The findings in this case determine that the Indians named 
in the bill of complaint are members of the tribe of the Cheyenne River 
Sioux Indians. They have a tribal organization, and are therefore 
subject to the exclusive jurisdiction of the United States. This, in 
view of the provisions of the Enabling Act above quoted, and that per- 
sonal property of Indians having such tribal organization is exempt 
from taxation, has been recognized. United States v. Higgins (C. C.) 
103 Fed. 348; United States v. Heyfron (C. C.) 138 Fed. 964. I am 
of the opinion that it rests entirely with the United States, as the 
trustee and guardian of these Indians and of this tribe of Indians, to 
determine when it will relinquish its trust, and turn the property over 
to the Indians to do therewith as they may choose. 

This doctrine is applicable, not only to the trust allotments, but to 
all property issued by the government of the United States, consisting 
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of horses, cattle, and farm implements, together with purchases made 
by them with the money paid to them and used in and upon the trust 
allotments of the individual Indians in pursuance of the policy of the 
United States for the good of the Indian and tending to his protection 
and development This governmental policy has been recognized in 
the decisions above quoted, and especially in United States v. Rickert, 
supra. 

Under this decision, the changed forms of the property held in 
trast, as time brings such dianges about in live stock and other per- 
sonal property of the Indians, even to exchanges between themselves 
of trust property, are impressed with the trust. Even the substitute 
takes the nature of the original and is charged with the trust. The 
authorized sale of trust property by a trustee discharges the property 
sold from, and charges the proceeds of the sale, in the hands of and 
under the control of the trustee, with the trust. United States v. 
Thurston County, Neb,, supra. 

The defendants contend that, even admitting the foregoing, all of 
the personal property of the Indians named in the bill of complaint is 
subject to taxation, except the original property issued to the Indian. 
This position, in my judgment, is not consistent with the foregoing 
facts, considered in the light of the relation the government bears to 
these Indians, or to the finding that the title of all of this property is 
really in the government of the United States, in trust for the Indians, 
and entirely disregards the duty the government has assumed to super- 
vise, control, and protect these Indians, maintaining tribal relations, in 
their property interests, until such time as the patent in fee simple is 
issued to their allotted lands and they are released from the guardian- 
ship of the plaintiff. This personal property issued to these Indians 
was in fact the property of the United States, and was put into the 
hands of the Indians to be used in the execution of the purpose of 
the government in reference to them. It is not pretended that the gov- 
ernment has ever consented to a disposition of any of this property 
or of its increase. 

[4] It is insisted by defendants that it was the duty of the Indians 
to brand the increase of stock issued, and of property purchased, "ID" 
or "TF," or both, and thus keep the identification definite and certain, 
and that, because they have failed to comply with the regulations of 
the Department of the Interior in this respect, the property not so 
branded is released from the trusteeship in favor of the plaintiff. I 
am of the opinion that no act of these Indians, or the failure to act 
by them or the agent in charge, in accordance with the prescribed reg- 
ulations with reference to the marking of this property, could affect 
the trust with which this property was impressed, or the right of the 
United States in said property, or its duty to protect said Indians in 
the possession and use of this trust property. 

No act or omission of the Indians or of the state authorities can im- 
pair the trust restrictions upon this personal property or its increase. 
United States v. Osage County, 216 Fed. 883, 133 C. C. A. 87; Bowl- 
ing v. United States, 233 U. S. 528, 34 Sup. Ct. 659, 58 L. Ed. 1080. 
Agents and officers of the United States have no authority to waive 
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exemptions of the United States or to submit the property of the 
United States to state authorities. Stanley v. Schwalby, 162 U. S. 
255-270, 16 Sup. Ct. 754, 40 L. Ed. 960; United States v. Lee, 10& 
U. S. 196-205, 1 Sup. Ct. 240, 27 L. Ed. 171 ; Carr v. United States^ 
98 U. S. 433-438, 25 L. Ed. 209. The claim of the defendants, there- 
fore, that because this increase of the original issue was not branded 
"ID" or "TF" by the Indians, or Indian agents, it is not impressed with 
the trust, cannot be sustained. 

Defendants contend that, there being no statute fixing the time or 
the condition under which this trusteeship shall be released by the 
government, therefore the nature of the property and the conditions 
under which the Indians traffic in the property establish that the gov- 
ernment has abandoned its title and trusteeship. A sufficient reply tOi 
this is that the court finds that this is trust property. The trust, once 
being established, follows the increase of the property and attaches, 
to all such property in all of its changed conditions. The fact that In- 
dians exchange and barter it with each other is consistent with the 
statute of the United States above referred to and the policy of the 
government in its treatment of these Indians. 

The defendants suggest that there is an implied termination of this 
trusteeship on the part of the government, or an implied divesture 
of its title, and that by reason of the character of the property, and 
that it is hard to identify that the limit of the period of the protection 
of the property of the United States and its increase, is one generation 
of the live stock after the original parent stock. No basis for such 
suggestion is urged, except that "it is hard to identify," and it is sug- 
gested that this limitation would be reasonable, because it would be 
easy to identify the one generation of increase. 

The reply to this is that the trust abides with the property, with 
its increase, with it in all of its changed forms, indefinitely, so long 
as it can be traced. In my judgment it is not a question of "easy 
identification." It is simply a question of identification. The record 
in this case conclusively shows that all of this property that has been 
assessed and distrained, of these various Indians named in the biH of 
complaint, is the original issue stock or property, or belongs to one 
or the other of the subdivisions into which the property has been above 
classified. This identification is definite and certain, with absolutely 
no testimony to dispute such identification — ^nottiing tending to throw 
a suspicion upon it. 

This limitation cannot be applied by the courts, for the elementary 
reason that courts cannot terminate the trusteeship of the United 
States. It is for the plaintiff, and the plaintiff alone, to say when this 
trusteeship shall terminate, and under the law as it now exists, and the 
policy of the government toward these Indians and their property, 
it continues until such time as fee simple patents are issued to their 
allotments, and tribal relations severed, and the relation of guardian 
and ward terminated. I repeat, under the undisputed testimony in 
this case, all of this property belongs to that subdivision or classifica- 
tion above set forth, and as above specified. It is impressed with the 
trust, though some of it came into existence long after the death or 
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disposition of the original issue, a4id this property, with its increase, 
wiJJ continue impressed with this trust until such time as Congress sees 
fit to terminate the trusteeship of the United States, or so long as it 
is capable of identification. I repeat that there is no question of iden- 
tification here. There is no dispute upon that proposition. All of 
this property is the increase of the original issue of stock, implements, 
and money, identified and classified as above set forth, and it is the 
undisputed evidence in this case that no other property has been inter- 
mingled with it. 

Argument has been made in behalf of the defendants that personal 
property is hard to trace, and therefore that the rule ought not to be 
applied that is laid down in Re Rickert v. United States and United 
States V. Thurston County, supra. It is not a question of whether 
or not it is "hard to trace" or "easy to identify." The question is : 
Can the property in the possession of these Indians be identified defi- 
nitely and certain as belonging to either of the classes or subdivisions 
above enumerated? Without enumerating them here, I am of the 
opinion that any and all of such classes of property that can be iden- 
tified are impressed with this trust, and not subject to taxation. 

I may say, however, that I am of the opinion that any property in 
the possession of these Indians that cannot be so traced and identified 
as issue property, the increase of issue property, as property proceeds 
of the sale of issue property, property purchased with the proceeds 
of the sale of the increase of issue property, as property for which 
similar issue property has been exchanged for similar use, as the in- 
crease of property received in such exchange, as the increase of issue 
property exchanged for similar property for similar use, or property 
purchased with money given to the Indians by the United States, is 
not impressed with the trust, and therefore is subject to taxation. I 
therefore conclude: 

1. That the taxation for state and county purposes of this personal 
property in the possession of the Indians named in the bill of ccwn- 
plaint herein interferes with the execution of a wise governmental 
policy inaugurated and pursued consistently by the government over 
the period of a great number of years, and which is within the power 
of the government to undertake and carry out. 

2. That the Indians named in the bill of complaint herein are wards 
of the plaintiff, have not abandoned their tribal relations, the periods 
of restricted alienation have not expired as to their trust allotments, 
and the property involved in this action is the property of the govern- 
ment of the United States, impressed with the trust, for the benefit of 
said Indians, and is within the exclusive jurisdiction and control of 
the plaintiff. 

3. That the original issue of property to these Indians and to the 
members of the tribe of Indians to which they belong, was the prop- 
erty of the plaintiff, impressed with a trust for the benefit of the In- 
dians respectively, issued pursuant to the policy of the United States 
toward these Indians heretofore fully set forth, and that this trust and 
ownership by the plaintiff follows the increase of issue property, and 
IS applicable to all of the classes into which the same has been herein 
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divided, and will continue until such time as the United States sees 
fit to terminate the relation of guardian and ward between itself and 
the said Indians. 

4. That in connection with the classification of property above named 
I am of the opinion that it is not a question of the remoteness from the 
original trust property that determines the question of the right to 
tax, but that the trust character of such property continues just sa 
long as there can be an identification of it, and a determination that 
it belongs to either of the classifications, numbered 1 to 7, inclusive,, 
set forth herein. 

I am therefore of the (pinion that the issues in this case must be 
resolved in favor of the plaintiff and against the defendants, and 
that judgment should be entered in accordance with the prayer of the 
bill of complaint filed herein. 

It is so ordered. 



In re SYRACUSE GARDENS CO. 
(District Court, N. D. New York. April 3, 1916.) 

1. Bankbuptcy ^=»140(2) — Rescission fob "Pbaud" — ^Rbolamatioit of Pub- 

CHABE PbICB. 

The president of the S. Company, which was then insolvent and which 
soon afterwards was adjudicated a bankrupt, sold 2,500 bushels of onions 
to claimant and received $1,000 on account. The S. Company did not 
then have onions sufficient to fill the contract, but relied largely for ful- 
fillment of the contract on onions which it had contracted to purchase. 
The president, however, did not tell claimant that the company was finan- 
cially embarrassed or that it did not own the onions it was selling, but 
told claimant that it then had 3,000 bushels in crates, though it did not 
have near that amount in crates aside from those it had contracted to 
purchase. The claimant made the payment in the belief that the S. 
Company had the property and would make delivery, and would not have 
made such payment if it had known of the company's insolvency or the 
fact that it did not own the property. Held, that while no actual fraud 
or deception was intended, and though the S. Company expected to ful- 
fill the contract, there were such representations and concealment of 
material facts as amounted to "fraud" and entitle the claimant to reclaim 
such of the money paid by it as was still in possession of the S. Company 
and capable of being identified when it became bankrupt. 

[Ed* Note. — For other cases, see Bankruptcy, Cent. Dig. § 219; Dec. 
Dig. <®=>140(2). 

For other definitions, see Words and Phrases, First and Second Series^ 
Fraud.] 

2. Bankruitcy €=>11 — CouBTs OF Bankruptcy as Courts of Equity. 

A bankruptcy court is a court of equity and, controlled by the statute, 
may do equity guided by the well-defined and established principles of 
equity Jurisprudence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § II; Dec. 
Dig. <^=»11.] 

8. Equity «S=»11 — Gbounds fob Relief — ^£*BAt7D. 

It does not always require actual and intentional fraud to Justify relief 
in equity, and implied or constructive fraud growing out of representa* 

e=>For other casea see eame topic & KEY -NUMBER in all Key-Numbei^ Dlgesu ft Indez«» 
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tions or the concealment of or failure to disclose material f^cts is many 
times ground for relief. 

[Ed. Note.— For other cases^ see Equity, Cent. Dig. §f 21, 23, 24 ; Pec. 
Dig. «®=>11.] 

i. Sales ^=»391(4) — Rescission for Fraud — Reolakation of Purchase 
Price. 

A bnyer of onions from a seller which soon after became bankrupt was 
induced to pay $1,000 on the purchase price by concealment of the tell- 
er's insolvency and the fact that it did not have onions sufficient to fill the 
contract. The payment was made by a check which was deposited in 
the bank and $500 of the proceeds remained in the bank when the seller 
became bankrupt Held, that this identified money would be treated as 
specific property belonging to the buyer and subject to reclamation, 
though such relief could not be granted as to the specific check delivered. 

[Ed. Note.— For other cases, see Sales, Cent Dig. { 1116; Dec. Dig. 
«=>391(4).] 

& Salbs «=s>214— When Tituc Passes. 

At the time parties raiidng a crop of onions on shares on land of the 
S. Company executed a contract of sale of their share of the onions to 
the S. Company, the onions had so far grown that the harvesting would 
soon commence, and some had been pulled ; but many things were to be 
done before they would be suitable for delivery. The contract provided 
that the onions were to be harvested, divided, and removed from the 
land as provided in the contract of leasing, and that payment was to be 
made within three days from the loading of the onions in cars for ship- 
ment Heldf that title did not pass to the S. Company. 

[Ed. Note.— For other cases, see Sales, Cent Dig. S§ 571-873 ; Dec. Dig. 
«=»214.] 

In Bankruptcy. In the matter of the Syracuse Grardens Company, 
bankrupt. On application by the New York & New Jersey Produce 
Company for payment to it of certain money. Application granted. 

The question at issue between the trustee in bankruptcy in the above^en- 
tltled matter and New York & New Jersey Produce Company, Inc., is whether 
the sum of $500 in the possession of the bankrupt at the time it was adjudi- 
cated a bankrupt October 6, 1915, or about that day, and which sum in bank 
passed first into the hands of the receiver appointed by this court and then 
into the hands of the trustee, belongs to and can be reclaimed and ordered 
r^aid to said New York & New Jersey Produce Company, Inc., or whether 
said company is relegated to its proof and aUowance of claim and compelled 
to share in any dividend that may be made herein. 

Olmsted, Van Bergen & Searl, of Syracuse, N. Y., for trustee. 
Thomas K. Smith, of Syracuse, N. Y., for New York & New 
Jersey Produce Co., Inc. 

RAY, District Judge (after stating the facts as above). The bank- 
rupt, Syracuse Gardens Company, a corporation of the state of New 
York, on the 5th day of May, 1915, was the owner of certain lands 
near the city of Syracuse, in the county of Onondaga, N. Y., especially 
adapted to the growing of onions, and on that day a lease of certain 
of the lands was entered into between the now bankrupt and Nicola 
Saracino and Congeta Saracino, by and under which the Saracinos 
were to sow, cultivate, and raise a crop of onions on said lands on 
shares. There were many conditions in the said lease or agreement 
which it is unnecessary to recite here. The Saracinos did sow onions 

€=:>Por other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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on said lands and cultivate same, and September 2, 1915, said onions 
had so far grown that the harvesting thereof would soon commence, 
and some had been pulled ; but many things were to be done before 
suitable for delivery. September 2, 1915, the Saracinos, by an in- 
strument in writing, sold to the Syracuse Gardens Company, the 
bankrupt, their share of the onions raised on said lands and then 
thereon, and the harvesting of which had commenced, or soon would 
commence, and which agreement of sale is as follows : 

"Town of Cicero, N. Y., Sept. 2. 1915. 

"In consideration of the sum of fifty dollars ($50.00) paid to us, Nicolo Sara- 
cino and Congeta Saracino, of Syracuse, N. Y., receipt of which is hereby 
acknowledged, we herewith sell to the Syracuse Gardens Company all of 
our share of onions which we own through a contract with the said Syracuse 
Gardens Company, dated May 5, 1915, for the growing of onions on their 
land season of 1915. The said Syracuse Gardens Company to pay us a total 
of forty-five cents per bushel (A) for No. 1 good, sound, marketable onions, 
and fifteen cents per bushel for No. 2 grade onions, both grades to be screen- 
ed over 1%-in. screen and ready for loading in car. The onions to be harvest- 
ed, divided and the marketable onions removed from the said land, all as 
provided for in contract dated May 5, 1915. 

''The balance due us, after deducting from the total value of our share 
of the said onions the sum first mentioned above, plus the Syracuse Gardens 
Company's charge to us for fertiUzer as per contract of May 6, 1915, plus 
any labor x)erformed by the said Syracuse Gardens Company and for which 
a charge is provided against us in the above mentioned contract, is to be paid 
to us within three days from the loading of the said onions by the Syracuse 
Gardens Company in cars for shipment. The company to not charge the 
Saracinos for loading and hauling to cars. 

''Witness our hands and seals the date first above written. 

"Note Insertion (A). 

"Nicolo Saradno. [L. S.] 
"Congeta Saracino. [L. S.1 

"Witness: Joseph Pirro." 

All of the onions were on the premises. 

The Syracuse Gardens Company had onions of its own, raised on 
other lands near by, and which on the 2d day of October, 1915, were 
being pulled and prepared for market as were the onions raised by 
the Saracinos and the harvesting of which had been commenced at 
that time. The Syracuse Gardens Company at the time the contract 
of purchase was made expected to pay for the onions and have same. 
October 2, 1915, said Syracuse Gardens Company was in fact in- 
solvent and unable to pay its debts and obligations in full, and ought 
to have known this fact ; but there is no proof that the company had 
actual knowledge of its insolvency. 

[1] On the 2d day of October, 1915, the Syracuse Gardens Com- 
pany, by its president, David B. Corse, sold to the New York & New 
Jersey Produce Company, Inc., five cars of well-cured, good, sound, 
good size ly^ screen yellow onions, 2,500 bushels of 56 pounds per 
bushel, at 70 cents per bushel ; but no delivery was made, as the Syra- 
cirse Gardens Company did not have the onions ready for delivery, 
and in fact relied largely for delivery and fulfillment of its contract 
of sale with the New York & New Jersey Produce Company, Inc., 
upon the onions coming from the crop raised by the Saracinos. This 
sale of onions by the Syracuse Gardens Company to the New York 
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4 New Jersey Produce Company, Inc., was evidenced by a memoran- 
dum of sale and the receipt on account signed by the Syracuse Gardens 
Company, by D. B. Corse, its president, and which reads as follows: 

"New Tork, 10/2, 1915. 
"David B. Corse, President, Syracuse Gardens Company. 

"Sold to New York & New Jersey Prod. Co. 5 cars of well-cared, good sound, 
good size 1% screen yellow onions^ 2,500 bus. of 56 lbs. @ 70^ bus. 
"Received payment on account of above sale $1,000.00. 

'*Syracuse Gardens Co., 

"D. B. Corse, Pres." 

At the time of the execution of said paper or memorandum of sale, 
the New York & New Jersey Produce Company, Inc., paid to said D. 
B. Corse, the president of the Syracuse Gardens Company, the sum 
of $1,000 on account of such sale and purchase. The Syracuse Gar- 
dens Company paid out $500 of said $1,000 and deposited the other 
$500 in bank, where it still remains ; but it was deposited in ,the name 
and to the credit of the Syracuse Gardens Company. 

In point of fact and as has been found and as this court finds, the 
Syracuse Gardens Company had relied largely upon the Saracinos' 
crop of onions to comply with the sale made to the New York & New 
Jersey Produce Company, Inc., and, while it had some onions of its 
own in process of harvesting, it did not have anything like five cars 
of yellow onions or 2,500 Ixishels of onions of the description con- 
tained in the memorandum of sale above quoted. On the 5th day 
of October, 1915, as stated, the petition in bankruptcy was filed, a 
receiver of the property of the Syracuse Gardens Company was ap- 
pointed, and all its property passed to the hands of said receiver. The 
Syracuse Gardens Company had not obtained title to the Saracinos' 
onions and, as stated, did not have onions with which to fill its con- 
tract with the New York & New Jersey Produce Company, Inc. In 
short, the Syracuse Gardens Company did not have the property it pur- 
ported to sell to the New York & New Jersey Produce Company, Inc., 
and on account of which it received the said $1,000 from that com- 
pany. On the 2d day of October, 1915, in short the Syracuse Gardens 
Company purported to sell and deliver to the New York & New Jer- 
sey Produce Co., Inc., property which it did not own or have, but 
which it expected to obtain from the Saracinos under its agreement 
with them. It received on account of this purported sale the sum of 
$1,000 of the money of the New York & New Jersey Produce Com- 
pany, Inc. It is not the case of mere breach of an ao^reement to sell, 
but a sale of property on the 2d day of October, 1915, by the Syra- 
cuse Gardens Company, which it did not have or own and which 
property it never did obtain, have, or own, and the receipt by it of 
$1,000 of the money of the vendee. 

While the Syracuse Gardens Company was insolvent and unable to 
pay its debts, there is no evidence that on the 2d day of October, 
1915, it intended to go into bankruptcy or contemplated bankruptcy. 
No title to the onions passed to the New York & New Jersey Pro- 
duce Company, Inc., as the Syracuse Gardens Company did not own 
the property it purported to sell; but of this fact the New York & 
New Jersey Produce Company, Inc., had no knowledge whatever. 
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"Recovery of What was Parted with. In GeneraL If he has parted with 
money or property under the contract, as in the case of a sale and delivery of 
goods, or a purchase of goods and payment of the price, he may bring an ac- 
tion against the other papty to recover the same. ♦ ♦ • Replevin. If he 
has parted with personal property, he may maintain an action of replevin to 
recover the specific property, unless it has passed into the hands of a bona 
flde pui^chaser for value," 

[4] The trustee in bankruptcy is in the shoes of the bankrupt com- 
pany, and neither has parted with anything, and, as stated, this money 
is in bank and identified. Not the specific check, but its proceeds, 
the check having been deposited in bank, and to the extent of $500 
has not been drawn out. Equity should treat this identified money as 
specific property belonging to this claimant the New York & New 
Jersey Produce Company, Inc. See Root v. French, 13 Wend. (N. Y.) 
570, 28 Am. Dec. 482, and cases cited in 14 Am. & Eng. Encyc. of 
Law, supra. Modern law ought not to be so stupid as to make a dis- 
tinction between specific personal property, such as a horse, or a cow, 
or a machine (identified), and money, also identified and in the hands 
of the person who wrongfully obtained same and holds it under such 
circumstances that it would be unjust and inequitable for him to re- 
tain it. 

The general principle in the case of sales is that when the seller has 
no title (the sale being of property which the seller represents himself 
as owning), and advances have been made on the purchase price, the 
buyer may recover back such advances. 35 Cyc. 602 ; Wolf v. Mich- 
ael, 21 Misc. Rep. 86, 46 N. Y. Supp. 991 ; Kneeland v. Willard, 59 
Me. 445 ; Cook v. Redman, 2 Bush (Ky.) 52 ; Forth v. Lux, 40 Mo. 
App. 162; Peckham v. Kierman, 13 R. L 354; Charlton v. Lay, 5 
Humph. (Tenn.) 496; Mabry v. Harp, 53 Kan. 393, 36 Pac. 743; 
Hamrah v. Maloof, 127 App. Div. 331, 111 N. Y. Supp. 509. In 
this Hamrah Case the seller did own the goods, having imported them 
without paying duties, and the goods were delivered; but the United 
States seized them, and they were lost to the buyer, and the buyer was 
held entitled to recover the purchase price paid. The recovery of the 
money paid in all these cases rests on the proposition that it does not 
belong to the seller, who had no title to the goods purported to be 
sold, but to the buyer, who has parted with his money without con- 
sideration. Therefore the money paid while in the hands of such 
seller is not his, but belongs to the buyer, who in fact was defrauded. 
If such a seller is insolvent and, with the money in his pocket or in 
bank, goes into bankruptcy, shall his trustee in bankruptcy hold same 
and distribute it to pre-existing creditors, or shall the court return it 
to the party from whom thus obtained and to whom it rightfully be- 
longs? If there is an agreement between two persons to trade or 
exchange personal property, as for instance three cows for a horse, the 
one party representing to the other that he owns the property he con- 
tracts to deliver and the one party to the agreement making such rej>- 
resentation receives into possession from the other the property he is 
to have in the trade, but goes into bankruptcy and it turns out that 
he did not and does not own the property he has agreed to deliver, 
may his trustee in bankruptcy retain the property so delivered by the 
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after tbla talk with Mr. Fleming, did yon go into the office of the company, 
or was this in Mr. Fleming's office? A. It was in Mr. Fleming's office. Q. 
Was there a memorandum made of your arrangement and a receipt given? 
A. Yes. Q. Did you at that time receiye a check for $1,000 from the New 
York & New Jersey Produce Company? A. Yea" 

He then said he signed and delivered the memorandum of sale and 
receipt above quoted. 

The evidence is such as to justify and require a finding that the 
Syracuse Gardens Company was then in fact insolvent; that Mr. 
Corse knew it was financially embarrassed ; and that the company did 
not own the onions it was selling, but did not communicate the facts 
within his knowledge to the said New York & New Jersey Produce 
Co., Inc. The evidence also justifies and requires a fincUng that neither 
Mr. Fleming representing that company, nor the company itself, would 
have advanced the $1,0(X) on the onions had they or either of them 
been informed of such facts as Mr. Corse actually knew. I think here 
were such representations and such concealment of material facts as 
entities the New York & New Jersey Produce Company, Inc., to 
equitable relief and to reclaim the $500 deposited and not used by 
the Syracuse Gardens Company. True, no actual fraud or deception 
here was intended, but in obtaining such a large advance under such 
circumstances it was the duty of the president of the Syracuse Gardens 
Company to make full disclosure of the material facts, and clearly it 
was material that the Syracuse Gardens Company was financially 
embarrassed and did not own the onions or the greater part of the 
onions it was purporting to sell. The president testifies : 

"Q. How many bushels did you tell him you had in crates? A. I told 
Urn 3,000 bushels." 

Aside from the Saracino onions, the seller did not have near that 
amount in crates. Certainly it is not just or equitable th^t this trus- 
tee in bankruptcy shall retain all the onions the Syracuse, Gardens 
Company did have, and it had hundreds of bushels, and also this $500 
now in the possession of the trustee and paid to it under the circum- 
stances mentioned. No right of any third party has intervened, or is 
to be affected by the return of this money to the party who paid it to 
the Syracuse Gardens Company for property which it did not own and 
which the party paying the money supposed that company did own 
and which that company represented it owned and expected to own, 
but was unable to obtain because of its insolvency and impending 
bankruptcy, and which money would not have been advanced or paid 
over had the party paying it been informed of the insolvency or 
financial embarrassment of the Syracuse Gardens Company, and of 
the fact that it did not own the property. The New York & New 
Jersey Produce Company, Inc., has several remedies. It has not con- 
cluded itself by electing one remedy in preference to another, and it 
may pursue the money and when found and identified, which has been 
done, in the hands of the trustee in bankruptcy of the Syracuse 
Gardens Conipany, which has parted with nothing therefor, reclaim 
the same. In 14 Am. & Eng. Encyclopedia of Law, 165, it is said, 
speaking of remedies in cases of fraud actual or implied : 
231 F.— 19 
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'The general rnle is that to constitute acrtionable fraud it mnst appear: 
(1) That defendant made a material representation ; (2) that it was false ; (8) 
that when he made it he knew that it was false, or made it recklessljf with- 
out any knowledge of its truth and as a positive assertion ; (4) that he made 
it with the intention that it should be acted upon by plaintiff; (5) that 
plaintiff acted in reliance upon it; and (6) that he thereby suffered injury." 

[8] My conclusions are that the title to the Saradno onions did not 
piass to the Syracuse Gardens Company; that the said company did 
not have title to onions of the kind described to fill its contract with 
the New York & New Jersey Produce Company, Inc. ; that there was 
fraud by misrepresentation and concealment which in part induced the 
payment by the produce company to the Gardens Company of the 
$1,000 and justifies a rescission of the contract; that the title to the 
$500 identified and now in bank, and which came from the said pro- 
duce company, did not pass to the Gardens Company and may be re- 
covered; that same should be paid over to said New York & New 
Jersey Produce Company, Inc. 

There will be in order accordingly. 



MERCHANTS' & MANTJFACTUBERS* TRAFFIC ASS'N OF SACRAl^IENTO 
et aL v. UNITED STATES et aL 

(District Court, N. D. California, Second Division. December 15, 1915.) 

No. 191. 

1. COMMEBCB ^=993— INTEBSTAIS COMMEBCE COSnCISSlON— OBDEB9— RiOHT TO 

Sue. 

Interstate Commerce Act Feb. 4, 1887, c. 104, | 13. 24 Stat. 383, as 
amended by Act June 18, 1910, c. 309, S 11, 36 Stat. 550 (Comp. St. 1913, § 
8581), provides that any association, body politic, or municipal organiza- 
tion, complaining of anything done or omitted to be done by any carrier 
subject thereto, may apply to the Commission by petition. Act Feb. 10, 
1903, c. 708, § 2, 32 Stat. 848 (Comp. St. 1913, $ 8598), provides that in any 
proceeding for the enforcement of statutes relating to interstate com- 
merce, whether instituted before the Commission or in smy Circuit Court 
it shall be lawful to include as parties all persons interested or affected, 
and that investigations, decrees, etc., may be made with reference to and 
against them. Equity rule 37 (198 Fed. xxviii, 115 C. C. A. xxviii) pro- 
vides that all persons having an interest in the subject of the action and 
in obtaining the relief demanded jnay join as plaintiffs, and that persons 
having a united interest must be joined on the same side as plaintiffs or 
defendanto. Equity rule 38 (198 Fed. xxix, 115 C. C. A. xxix) provides 
that when the question is one of common or general interest to many per- 
sons, constituting a class so numerous as to make it impracticable to 
bring them all before the court, one or more may sue or defend for the 
whole. Held, that where an order of the Interstate Commerce Commis- 
sion authorized, and a tariff filed thereunder provided, higher rates to four 
certain cities than to certain other cities, one of such cities, representing 
the interest of its citizens, and traffic associations formed for the pur- 
pose of representing jobbers and merchants in the three other cities, could 
maintain a suit to enjoin the enforcement of such order and tariff, as they 
were within the rule that bills may be filed in the name of unincorporated 
associations and parties in behalf of others similarly situated, and more- 
over the equity rules seem to contemplate such a suit for the common 
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benefit of all, v/Jxere the parties are numerons and have a comnK« or gen- 
eral interest 
[Ed. Note.— For other caaes, see Commerce, Cent Dig. 8 144; Dec. Dig. 

2. CoMHEBCB ^=>86 — Charges — Long and Short Hauls — Interstate Com- 
MESCK Commission. 

Act Feb. 4, 1887, c 104, { 4, 24 Stat 880, as amended by Act June 18, 
ItflO, a 309, I 8, 86 Stat 647 (Comp. St 1913, 8 8566), makes it unlawful 
for a carrier to charge a higher rate for a shorter than for a longer dis- 
tance over the same line or route in the same direction, the shorter being 
included within the longer distance, provided, however, that upon applica- 
tion to the Interstate Commerce Commission the carrier may in special 
cases, after investigation, be authorized to charge less for longer than for 
shorter distances. Shortly prior to the amendment the Commission or- 
dered certain changes in west-bound rates to points in Nevada, and there- 
after transcontinental carriers made applications for authority to contin- 
ue the practice of making conuuodity rates to the Padtic Coast lower 
than to Nevada points. Sacramento, Stockton, San Jose, and. Santa Clara 
had long been designated as Pacific Coast terminals, and the applications 
did not propose to disturb the terminal or short haul rates to these points, 
and at no time in the ensuing proceedings did they ask the Conmiisslon 
to suspend the long and short haul clause with respect to these points; 
but the Commission removed these points from the class of Pacific Coast 
terminals and increased the west-bound rates to those points above the 
rates to San Francisco and other ports of call of steamship linea Heldt 
that the Commission had no power to suspend the long and short haul 
clause in this respect without an application being made to it by the car- 
riers for that purpose and a hearing upon that particular application as 
in a special case, and the order to that extent was therefore void. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. { 140; Dec. Dig. 
«©=»86.] 

Bledsoe, District Judge, dissenting. 

In Equity. Suit by the Merchants' & Manufacturers' Traffic Asso- 
ciation of Sacramento and others against the United States and 
others. On application for an injunction to restrain the Interstate 
Commerce Commission from enforcing certain orders of the Com- 
mission under Act Oct. 22, 1913, c. 32, § 1, 38 Stat. 208, entitled "An 
act making appropriations to supply urgent deficiencies in appropria- 
tions for the fiscal year nineteen hundred and thirteen, and for other 
purposes." Interlocutory injunction issued. 

John E- Alexander, of San Francisco, Cal., for petitioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen. Qohn W. Preston, U. 
S. Atty., of San Francisco, Cal., on the brief), for the United States. 

Joseph W. Folk, of Washington, D. C, for Interstate Commerce 
Commission. 

C. W. Durbrow and Allan P. Matthew, both of San Francisco, Cal, 
and E. W. Camp, of Los Angeles, Cal., for respondents. 

Before MORROW, Circuit Judge, and DOOLING and BLEDSOE, 
District Judges. 

MORROW, Circuit Judge. The petitioners are applying to this 
court, upon the bill of complaint and affidavits, for an interlocutory 
injunction to restrain in part an order of the Interstate Commerce 
Comm ission, dated April 30, 1915, and the tariflf filed by certain of the 
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transcontinental rail carriers pursuant to said order (Supplement 16 
to Transcontinental Freight Bureau West-Bound Tariff No. 1-N), in 
so far as' the said order charges for west-bound transcontinental 
commodities destined to Sacramento, Stockton, San Jose, and Santa 
Clara any greater amount than is charged for the transportation of 
like commodities to San Francisco or Oakland. 

[1] A preliminary motion to dismiss the bill has been made by the 
United States on grounds that appear to be sufficiently stated in the 
objections that the petitioners do not bring the suit as common car- 
riers or as shippers ; that they have no such interest in the orders of 
the Interstate Commerce Commission sought to be annulled and en- 
joined as to enable them to maintain the suit; that it does not ai>- 
pear that they will sustain irreparable injury, or any injury, by rea- 
son of any orders of the Commission made subject of complaint; and 
that the petitioners have no standing in a court of equity to maintain 
the suit. 

Three of the petitioners are traffic associations formed for the pur- 
pose of representing jobbers and merchants located at Sacramento, 
Stockton, and San Jose in traffic matters in which all the parties rep- 
resented are interested. The remaining petitioner, Santa Clara, is a 
municipal corporation representing the interests of the citizens of that 
municipality. All of the petitioners are authorized by section 13 of the 
Act to Regulate Commerce (Act Feb. 4, 1887, 24 Stat. 379) to apply 
to the Interstate Commerce Commission by petition for relief in cer- 
tain matters ; that is to say, they may become parties to certain pro- 
ceedings before the Interstate Commerce Commission, thus recog- 
nizing their right to represent the interest of others before that body. 
And it is further provided in the section that : 

''No complaixLt shall at any time be dismissed because of the absence o£ 
direct damage to the complainant." 

It is further provided, in section 2 of the Act to Further Regulate 
Commerce with Foreign Nations and Among the States (Act Feb. 
19, 1903, 32 Stat. pt. 1, p. 847) : 

"That In any proceeding for the enforcement ot the provisions of the stat- 
utes relating to interstate commerce, whether such proceedings be instituted 
before the Interstate Commerce Commission or be begun orlginaUy in any Cir- 
cuit Court of the United States, it shall be lawful to include as parties, in 
addition to the carrier, all persons interested in or affected by the rate, regu- 
lation, or practice under consideration, and inquiries, investigations, orders, 
and decrees may be made with reference to and against such additional par- 
ties in the same manner, to the same extent, and subject to the same provi- 
sions as are or shall be authorized by law with respect to carriers." 

The purpose of these statutes is plainly to meet a situation and 
bring in all parties interested in the controversy, to the end that the 
entire question involved may be settled .and determined in the one 
proceeding. Such being the purpose, we see no objection to classes 
of persons similarly situated being represented by an association or 
other organization and coming into the controversy under the common 
name. This, we think, brings this case within tiie well-known rule 
that bills may be filed in the name of an unincorporated association. 
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and by parties on behalf of others similarly situated. In Foster's 
Federal Practice (5th Ed.) § 114, the rule is stated as follows: 

"^CUus Suits. — ^When a number of persons have a comnKA interest in a thing 
which is the subject of litigation, and in some instances when a number of 
persons hare a common interest in a question which is before the court for 
decision, one or more may sue or be sued in behalf of the rest. Judge Story 
divides the first of these divisions into two: '(1) When the question is one 
of a common and general interest, and one or more sue or defend for the bene- 
fit of the whole; and (2) when the parties form a voluntary association for 
public or private purposes, and those who sue or defend may fairly be pre- 
sumed to represent the rights and interests of the whole.' But there seems to 
be no reason for treating the two classes separately. They are called 'class 
suits,* 'creditors' suits,' or 'stockholders' suits,' as the ease may be." 

Moreover, the equity rules seem to contemplate such a suit for the 
common benefit of all where the parties are numerous and ha^ve a 
common or general interest Equity rule No. 37 (198 Fed. xxviii, 115 
C. C. A. xxviii) provides: 

"A.I1 persons having an interest in the subject of the action and in obtaining 
the relief demanded may join as plaintiffs and persons having a united inter- 
est must be Joined on the same side as plaintiffs or defendants." 

Equity rule No. 38 (198 Fed. xxix, 115 C. C. A. xxix) provides 
that: 

"When the question Is one of common or general interest to many persons 
constituting a class so numerous as to make It impracticable to bring them all 
before the court, one or more may sue or defend for the whole." 

We think under these rules this action may be maintained by the 
petitioners. The motion to dismiss is therefore denied. 

[2 J After the passage of the Act of February 4, 1887, to Regulate 
Commerce (24 Stat. 379), it became unlawful, under section 4 of the 
act, for a carrier to charge or receive any greater compensation in 
the aggregate for the transportation of passengers or like kind of 
property for a shorter than for a longer distance over the same line 
or route in the same direction, the shorter being included within the 
longer distance. But there was a qualification provided in the statute 
that the transportation for the shorter and longer distances must be 
under substantially similar circumstances and conditions. There was 
a' further provision that upon application to the Interstate Commerce 
Commission a carrier might in special cases after investigation by the 
Commission be authorized to charge less for the longer than for the 
shorter distance. 

The controversy in the present case has its origin in proceedings 
arising out of an application made to the Interstate Commerce Com- 
mission by the Railroad Commission of Nevada. Prior to that appli- 
cation, all points in Nevada (which points are designated as intermoun- 
tain points) had been charged much higher rates on both classes of 
west-bound freight, viz. freight designated as class freight and freight 
designated as commodities, than had been charged to Pacific Coast 
terminals. Sacramento, Stockton, San Jose, and Santa Clara, as well 
as other points in California, had long prior to such time been desig- 
nated as "Pacific Coast terminals'* and were such at the time of the 
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application to the Interstate Commerce Commission by the Railroad 
Commission of Nevada. The prayer of the Nevada application was : 
"Nevada asks that she be given rates as low as those given to Sacramento." 

Sacramento was the nearest Pacific Coast terminal to Nevada, and 
the former system of rate-making for points in Nevada was to charge 
the full rate to the nearest Pacific Coast terminal and then charge in 
addition thereto the full local back-haul rate to the point of destina- 
tion. Thus Nevada points were charged for a shorter distance the 
full terminal rate for a longer distance and, in addition, the local back- 
haul rate to the point of delivery. The petition was that Nevada 
might have the full benefit of the long and short haul clause of the 
fourth section of the Commerce Act. The petition was not granted 
in full, but the Commission did establish class rates to be charged to 
certain Nevada points. The rates to points outside of Nevada were 
not considered. In fixing the class rates, the Commission stated that 
additional data as to commodity rates would be secured before an 
order would be made relative to such rates. 

The findings and conclusions upon the foregoing application, and 
the order pursuant thereto, were entered of record on June 6, 1910. 
On June 18, 1910, Congress amended the fourth section of the Act 
to Regudate Commerce by striking out the clause, "under substantially 
similar circumstances and conditions." The provision relating to 
applications to the Commission by the carriers for authority to de- 
part from the long and short haul clause of the section was amended 
slightly so as to read : 

"Provided, however, that upon application to the Interstate Gommeroe Gonoir 
mission such common carrier may In special cases, after investigation, be au- 
thorized by the Commission to chaise less for longer than for shorter distanc- 
es for the tran^ortatlon of passengers or property ; and the Commission may 
from time to time prescribe the extent to which such designated common car- 
rier may be relieved from the operation of this section." 

Pacific Coast Terminals. 

Prior to this amendment the construction of the fourth section had 
been that the rail carriers had the primary right to determine as to 
what constituted "under substantially similar circumstances and con- 
ditions," and when a departure could be made from the long and short 
haul requirements of section 4 because of a dissimilarity of circum- 
stances and conditions. Intermountain Rate Cases, 234 U. S. 476, 
482, 34 Sup. Ct. 986, 58 L. Ed. 1408. After the amendment, various 
transcontinental lines made applications to the Interstate Commerce 
Commission for authority to continue the then practice of making com- 
modity rates to the Pacific Coast lower than to intermediate, or Ne- 
vada, points. The "Pacific Coast" here referred to was what was then 
known as "Pacific Coast terminals," and included, as before stated, 
Sacramento, Stockton, San Jose, and Santa Clara, and other points in 
California. The applications of the carriers did not propose to dis- 
turb the terminal or short-haul rates to these points. In other words, 
there was no application on the part of the carriers to suspend the 
long and short haul clause of section 4 with respect to these terminal 
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points. See Fourth Section Applications Nos. 205, 342, 343, 344, 349^ 
350, and 352, Conunodity Rates to the Pacific Coast Terminals and 
Intermediate Points, decided January 29, 1915, 32 Interst. Com. Com'n 
R. 611. 

Blanket Rates from the Missouri River to the Atlantic Ocean. 

The Interstate Commerce Commission, in the report just cited, re- 
ferring to the history of these applications, say : 

"Fourth Section Order No. 124 recognized the existence of a wide blanket of 
rates as to points of origin extending from the Missouri river to the Atlantic 
Ocean on traffic to the Padflc Coast, while it did not provide for such blanket- 
hug of rates to points In the Intermediate territory." 

Then, after explaining the effect of this blanketing of rates from the 
Missouri river to the Atlantic Ocean, the Commission say : 

: **Upon the whole record we are of the opinion that these carriers are Jus- 

tified in the maintenance of a blanket as to points of origin on rates to the 

! Pacific Coast, and that this practice carries with it no necessity or obligation 

of blanketing the same territory of origin in establishing rates to Intermedin 

I ate points." 

The "intermediate points" referred to in this report are the inter- 
mountain or Nevada points ; but the carriers were to be permitted to 
maintain blanket rates to Pacific Coast terminals. 

Back-Haul Territory. 

The Commission thereupon proceed to designate a territory on the 
Pacific Coast as back-haul territory, and say : 

*'We have heretofore described this territory as lying along the main lines 
of these railways Immediately east of the terminals. For the purpose of this 
report this will be called the back-haul territory." 

The Commission then make the suggestion that carriers readjust 
rates to back-haul points by either adding to the full terminal rates 
something less than full locals from terminal to destination, or by the 
publication of basing rates to the terminals, less than the terminal rates, 
to be used in connection with local rates from, the terminals in deter- 
mining rates to intermediate points. The Commission say : 

'The record in this case is not sufficient to afford a basis warranting the 
Commission in prescribing the exact measure of these rates. We shall there- 
fore make no order in regard thereto at this time." 

The Commission continue: 

**lfo evidence has "been presented in this case to show that it is necessary 
to apply the coast terminal rates to any points except the ports of caU on the 
Padflo Coast at which the Atlantic-Paoiflo steamship lines deliver freight. 
We shall authorize these carriers to establish the rates proposed to these ports 
upon aU the articles in the list, excepting those to which exceptions have been 
noted." 

This is the first intiftiation in these proceedings that the Pacific Coast 
terminals were to be reduced to *'the ports of call on the Pacific Coast 
at which the Atlantic Pacific steamship lines deliver freight." No 
carrier had made application for such an order, and its consideration 
by the Commission was not had in any special case. It meant the 
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elimination of Sacramento, Stockton, San Jose, and Santa Clara from 
Pacific Coast terminals and their transfer to the newly created back- 
haul territory; such transfer resuilting, as we shall presently see, in 
authorizing the carrier to charge a greater compensation for a shorter 
distance than for a longer distance at the point of destination, and in 
addition, to charge a still greater compensation if the point of origin 
should be between the Missouri river and the Atlantic Ocean ; this in- 
creased charge or compensation at the point of origin resulting from 
the withdrawal of the blanket rates from back-haul and intermediate 
territory and substituting a differential therefor under a classification 
by zones. We find no application by any carrier for authority to charge 
more from the blanketed territory between the Missouri river and 
the Atlantic Ocean to Sacramento, Stockton, San Jose, and Santa Clara 
than to San Francisco and Oakland. 

The Commission said further in their report: 

'*We shall expect the carriers within 00 days from date of service hereof to 
submit to the Commission such plan for adjustment of rates to the back-haul 
points as they may desire. Should the carriers submit no sudi plan within 
this time, the Commission will undertake such investigation as to these rates 
as will enable it to enter a proper order with regard thereto." 

In response to this invitation of the Commission, the transcontinental 
lines to California terminals proposed for the so-called back-haul ter- 
ritory to deduct from the terminal commodity rates 7 cents per 100 
pounds, carloads, and 10 cents per 100 pounds, less than carloads, for 
basing rates, and to add thereto the full local rate from nearest ter- 
minal to destination. This was to apply eastward from the terminal 
until the point is reached at which the prescribed maximum rate is 
the same or less; the rate to a back-haul point not to be less than 
that to the terminal point. 

In the report of the Interstate Commerce Commission dated April 
30, 1915 (34 Interst. Com. Com'n Ri 13), this proposal of the carriers 
was not approved ; but in lieu thereof, carriers were ordered to con- 
struct such rates by adding to the terminal rates not more than 75 per 
cent, of the local rates from the nearest terminal to destination, or by 
adding arbitraries to the terminal rates varying with distance from the 
ports, such arbitraries to be not more than 75 per cent, of the local 
rates, the aggregate not to exceed the maximum prescribed to inter- 
mediate points mentioned in the order. 

It was further ordered that in the observance of this order as to 
rates on Schedule C commodities, the Pacific Coast terminals should 
consist of * * * San Francisco and Oakland, Cal. ; * * *» 
Sacramento, Stockton, San Jose, and Santa Clara being omitted from 
the order as Pacific Coast terminals. 

We are advised in these proceedings that the proposal of rates for 
Schedule C commodities as made by the carriers for back-haul terri- 
tory, for such points as Sacramento, Stockton, San Jose, and Santa 
Clara was the equivalent of terminal rates for San Francisco and Oak- 
land; and such we understand to be the statement contained in the 
report oft the Commission. Commenting upon the plan submitted by 
the carriers, the Commission say: 
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"The plan for constrncting rates to back-baul points proposed by the lines 
leading to the California terminals would create a zone contiguous to the 
terminals to which ter^nal rates would apply. The extent of this zone would 
be limited by the distances to which local rates of 7 cents, carloads, and 10 
cents, less than carloads, would readi. It ux)uld, however, in substance in- 
clude aU of the points that hmoe heretofore been accorded terminal rates.** 

In other words, points previously designated as terminal points 
would continue to have the equivalent of terminal rates. There was, 
therefore, no application on the part of the carriers, under section 4 
of the Act to Regulate Commerce, to be authorized to charge less for 
a longer (to San Francisco and Oakland) than for a shorter distance 
(to Sacramento, Stockton, San Jose, and Santa Clara). With respect 
to differentials in the prescribed zone rates, the Commission say : 

*lin making rates from territories east of the Missouri river the carriers 
were authorized to add to the rates made from the Missouri river to inter- 
mediate points differentials of 25, 40, and 55 cents per 100 pounds from Chi- 
cago, Pittsburgh, and New York, respectively." 

Here was a further increase of rates for Sacramento, Stockton, 
San Jose, and Santa Clara if the commodity originated east of the 
Missouri river ; 25 cents per 1(X) pounds if the commodity were ship- 
ped from Chicago, 40 cents per 1(X) pounds if the commodity were 
shipped from Pittsburgh, and 55 cents per 100 pounds if the commod- 
ity were shipped from New York. No application was ever made 
by the carriers for the increase arising from such a change from blan- 
ket to zone rates east of the Missouri river. 

Our attention is called to another provision of this order of April 
30, 1915. In the applications made by the carriers, commodities were 
divided into three classes designated as Schedules A, B, and C, each 
containing a different class of commodity. The order of January 29, 
1915, referred only to Schedule C commodities, the order specifically 
stating in the first sentence that a hearing had been had "with refer- 
ence to the justification for the additional relief sought by the carriers 
respecting the rates on the commodities listed under Si:hediile C*' 
It appears, however, that the order of April 30, 1915, has the effect 
of assigning Schedule B commodities to a per cent, of increase pre- 
scribed in zone rates, as follows : Seven per cent, from points in zone 
2, 15 per cent, from points in zone 3, and 25 per cent, from points in 
zone 4. This feature of the transcontinental tariff was never men- 
tioned in any application, and there was never a hearing of any kind 
upon that subject. 

The effect of this feature of the order is this : It authorizes the car- 
riers to charge more for the shorter haul to Sacramento, Stockton, 
San Jose, and Santa Clara than for the longer haul to San Francisco 
and Oakland on both Schedules B and C commodities, without any 
application having been made by the carriers for such authority. The 
order of April 30, 1915, as a whole, increases the transcontinental 
rates to Sacramento, Stocktoh, San Jose, and Santa Qara, over the 
previously existing rates for commodities in Schedules B and C, in 
the following particulars : (1) An increase of rates on such commodi- 
ties by the transfer of the points named from terminals to back-hauj. 
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territory; and (2) an increase of rates from points of origin east of 
the Missouri river by taking from such points the blanket rates of the 
Eastern territory. 

The discussion of the questions involved in these proceedings has 
taken a wide range ; but we are of the opinion that the only question 
we have to deal with in this case is the statutory power of the Inter- 
state Commerce Commission. Had the Commission, in the absence 
of an application by the carriers, the statutory power to make the 
order it did? Can the Commission suspend the long and short haul 
clause of section 4 of the Act to Regulate Commerce without an ap- 
plication being made to it by the carriers for that purpose and a hear- 
ing upon that particular application as in a specid case? We are of 
the opinion that this is beyond the statutory power of the Commis- 
sion ; and such we understand to be the decision of the Supreme Court 
in United States v. Louis. & Nash. R. R., 235 U. S. 314, 322, 35 Sup. 
Ct 113, 59 L. Ed. 245. 

An interlocutory injunction will therefore issue, restraining the re- 
spondents from further enforcing the order of April 30, 1^15, in so 
far as it increases west-bound transcontinental freight rates on Sched- 
ules B and C commodities to Sacramento, Stockton, San Jose, and 
Santa Clara. 

BLEDSOE, District Judge. I am unable to concur with my As- 
sociates in this case. The decree to be entered pursuant to their con- 
clusions will enjoin the respondents from further enforcing the order 
of the Interstate Commerce Commission dated April 30, 1915, "in so 
far as it increases west-bound transcontinental freight rates on Sched- 
ule B and C commodities to Sacramento, Stockton, San Jose, and San- 
ta Clara." In all other respects, and with reference to all other com- 
munities in the so-called back-haul territory (hundreds in number, ob- 
viously), the order is to stand. If the order lacks validity because in 
excess of the jimsdiction conferred upon the Commission, it should 
be annulled, and its operation stayed, in toto. 

I cannot acquiesce, however, in the conclusion that the order was 
in excess of the jurisdiction conferred upon the Commission. By the 
majority opinion such invalidity is made to rest upon the single fact 
that no "application" for the order had been made, and that, under the 
construction given to section 4 of the Act to Regulate Commerce, as 
announced in 235 U. S. 314, 322, 35 Sup. Ct 113, 59 L. Ed. 245, the 
making of such "application" is a necessary pre-requisite to action 
on the part of the Commission. I do not so construe the section and 
do not so read the decision. 

It is clear that Congress intended that the general rule should be 
that a common carrier should not charge more for a shorter than for 
a longer haul over the same route in the same direction. It was seen, 
however, that occasions would doubtless arise justifying, if not de- 
manding, exceptions to this general rule, and it was therefore provided 
that: 

''Upon application to the Interstate Commerce Commission, snch common 
carrier may, in special cases, after investigation, be authorized by the Commia- 
Bion to charge less for longer than for shorter distances." 
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Now the thing that Congress was insisting upon as a condition pre- 
cedent to the creating of an exception to the general rule was not the 
making of an application by the carrier, but the granting of consent 
by the Commission. It was the judgment of the Commission, after in- 
vestigation, that was to warrant the setting aside of the statutory rule, 
and the provision for the making of an "application" was intended 
merely as a means of securing sudi investigation and judgment. The 
making of an application by 3ie carrier was of the form, perhaps, but 
not of the substance, of the proceeding; it was a mere means to an 
end, and should not, in my judgment, be confounded with the end it- 
self. The large purpose of the amendment to section 4 was to sub- 
stitute the judgment of the Commission for that of the carrier, as to 
the necessity for a violation of the long and short haul clause of the 
Commerce Act, The amendment took "from the carriers the deposit 
of public power previously lodged in them and vested it in the Com- 
mission as a primary instead of a reviewing function." Intermountain 
Cases, 234 U. S. 476, 34 Sup. Ct 986, 58 L. Ed. 1408. 

If no order of the Commission providing for an exception to the 
general rule respecting the long and short haul clause is valid unless 
preceded by an "application" therefor, then, in logic, the application 
must have been for the order as precisely made, and in consequence 
the Commission could make no order respecting relief from the con- 
trolling provisions of section 4 save such order as had been specially 
"applied" for. The net result of this would be to reduce the Com- 
mission almost to a mere automaton, with no power save to say yes 
or no. This illy comports with the "primary instead of a reviewing 
function" vested in the Commission by the amendment, and is, as I 
read it, in direct contravention of the holding in the Intermountain 
Cases, supra. 

Indeed, the Supreme Court in those cases, quoting the language of 
section 4 immediately following the clause just referred to, say that 
the section as amended gives to the carrier the right to apply for au- 
thority to charge less for the longer haul, "and gives the Commission 
authority, from time to time, *to prescribe the extent to which such 
designated common carrier may be relieved from the operation of this 
section.* " The Commission could hardly be said to be vested with the 
right to exercise its authority "from time to time," if such exercise 
was absolutely dependent, as held in the majority opinion herein, upon 
the filing of an "application" with it. 

Moreover, by section 13 of the Act to Regulate Commerce as amend- 
ed at the same time section 4 was amended, it is specially provided : 

" * « « And the Interstate Ck>mmerce Ck>mmlssion shall have full author- 
ity and power at any time to Institute an inquiry, on its own motion, in any 
case and as to any matter or thing concerning which a complaint is authorized 
to be made to or before said Commission by any provision of this act, or con- 
cerning which any question may arise under any of the provisions of this 
oc^, or relating to the enforcement of any of the provisions of this act And 
the said Commission shall have the same powers and authority to proceed 
with any inquiry instituted on its ovm motion as though it had been appealed 
to by complaint or petition under any of the provisions of this act, including 
tbe power to make and enf oroe any order or orders in the case, or relating to 
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the matter or thing concerning which the inquiry is had excepting orders for 
the payment of money." (Italics mine.) 

Language could hardly be more comprehensive. If this section 
does not give to the Commission primary and plenary authority to 
do the thing complained of in this proceeding, it is difficult for me 
to conceive of language possessing that efficacy. The suggestion has 
been made that because the word "application" was not used along 
with "complaint" and "petition" in the last sentence that therefore 
there was no intention to accord to the Commission independent au- 
thority to conduct an investigation in any of the instances where pro- 
vision was made for the filing of an application. It is a sufficient an- 
swer to this, however, to say that the first sentence quoted contains 
no such qualifying phrases, and of itself would seem to afford ample 
authority for the action under review, even if the last sentence, con- 
taining the reference to "complaint" and "petition" and omitting any 
reference to "application," be completely disregarded. In addition, 
"application" and "petition" are synonymous terms ; in fact, the Cen- 
tury Dictionary defines a "petition" as a "written application" for 
relief. It were in furtherance of the general remedial spirit of the 
Act to Regulate Commerce to construe, if such construction be neces- 
sary, the word "petition" to include and embrace "application." 

Section 15 of the Commerce Act, as amended at the same time as 
above indicated, provides: 

•*That irhenever, after full hearing upon a complaint made as provided in 
section thirteen of this act, or after full heariivg under an order for invest iga^ 
tion and hearing made by the Commission on its oxen initiative (either in ex- 
tension of any pending cmnplaint or icithout any coniplaint loha^ever), the 
Commission shall be of opinion that any individual or joint rates or charges 
whatsoever demanded, charged, or collected by any common carrier or carriers 
subject to the provisions of this act for the transportation of persons or proper- 
ty or for the transmission of messages by telegraph or telephone aa defined in the 
first section of this act, or that any individual or Joint classifications, regula- 
tions, or practices whatsoever of such carrier or carriers subject to the provi- 
sions of this act are unjust or unreasonable or unjustly disciminatory, or urt- 
duly preferential or prejudicial or othcnv4se in violation of any of the provi- 
sions of this act, the OomnUssUm is hereby authoi'ieed and empowered to de- 
termine and prescribe what toill be the just and reasonable individual or joint 
rate or rates, charge or charges, to be thereafter observed in such case as the 
nwximnm to be charged, and tohat individual or joint classification, regulax 
tUm, or practice is just, fair, and reasonable, to be thereafter followed, and 
to make an order that the carrier or carriers shall cease and desist from such 
violation to the extent to which the Commission fljids the same to exist, and 
shall not thereafter publish; demand, or collect any rate or charge for such 
transportation or transmission in excess of the maximum rate or charge so 
prescribed, and shall adopt the classification and shall conform to and observe 
the regulation or practice so prescribed." (Italics mine.) 

This provision is all-comprehensive in its language and purpose, 
and to me is in emphatic disaffirmance of the position assumed in the 
majority opinion. It seems to have been so considered in a proceed- 
ing somewhat analogous to this reported in Philadelphia & R. R, Co. 
V. United States (D. C.) 219 Fed. 988, 991, 992. 

There is no requirement anywhere that notice of the application re- 
ferred to .in section 4 shall be given to any one. The hearings had 
and orders made in the proceeding under consideration could Ind ^ 
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probably would have taken exactly the same course they did take 
even if the formal "application" whose absence is now relied on, had 
been made. The absence of any requirement of notice, is not of 
course an argument that an application should not have been made, 
but it is peculiarly persuasive with me to the effect that Congress 
did not intend that the making of an application for relief should con- 
stitute a jurisdictional prerequisite to the granting of relief. If it had, 
it would have provided for some notice of the application to be given. 
The absence of any provision for notice, the empowering of tlie Com- 
mission to afford relief "from time to time," together with the com- 
prehensive phraseology of section 13 and 15, supra, lead me to con- 
clude that the hearing, investigation, and order countenanced by the 
act are to be had "upon application" of the carrier, or on the initia- 
tive of the Commission as the circumstances may demand. 

Conceding, however, that the making of an application is a juris- 
dictional prerequisite to the charging of a higher rate for a shorter 
haul, the filing of the tariffs With the Commission by the carriers in- 
volved, pursuant to the order of April 30, 1915, could in itself rear 
sonably be construed as such application. (It appears from the rec- 
ord that such tariffs were filed, and, being approved by the Com- 
mission, have been officially promulgated.) ^ Considering the fact 
that no notice of the application has to be given, it would seem that 
an application made subsequent and pursuant to a hearing, if ap- 
proved by the Commission, would possess all the efficacy of one 
made before the hearing. If the carriers had not filed their tariffs pur- 
suant to the order of April 30th, and had themselves objected to that 
order, a much stronger case than is here would have been presented. 
This, as I read it, however, was the course followed in the Inter- 
mountain Cases under analogous circumstances, and yet there the 
order of the Commission was expressly affirmed. 

In the only case cited in the main opinion (235 U. S. 314, 322, 35 
Sup. Ct. 113, 59 L. Ed. 245) the carrier was objecting to a ruling of 
the Commission holding a certain rebilling privilege violative of the 
Act to Regulate Commerce. In reversing a decision of the Com- 
merce Court overruling the Commission, the Supreme Court held 
that under section 4 as amended no such rebilling privilege was valid 
until the consent of the Commission to that end was obtained. There 
was no case, as here, of such consent having been given, and in con- 
sequence I cannot see anything in the decision declarative of the 
proposition that such consent, if given, would have been inefficacious 
if it had not been preceded by a formal application. 

In the Case at bar it stands as indubitably true that a hearing and 
extended investigation was had by the Commission, and that their 
conclusions embraced in the order complained of were the result, of 
most careful consideration. The evidence upon which the order was 
based is not before us, but the sworn answer of the Commission is 
to the effect that the order was made upon ample evidence, and on, this 
hearing we must assume such to be the case. 

Section 13 of the Commerce Act affords ample machinery for the 
Commission upon application to it to remedy any injustice done to 
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these complainants. They have made no such application and in that 
behalf have never submitted their claims or exhibited the prejudice 
suffered by them to the Commission. They were not parties to the 
proceedings leading up to the order of April 30th and were not rep- 
resented diereat. It may be that as to them the order is full of in- 
justice ; but if such be the fact it must be assumed that upon a show- 
ing thereof, pursuant to the terms of section 13, complete relief would 
be afforded them by the Commission. Until at least they have made 
the application and have met with refusal, they are not in a position 
to ask relief at the hands of this court. 

In my opinion the application for temporary injunction should be 
denied. 



StJNNT BROOK ZINC & LEAD 00. v. METZIiER et aL 
(District Oourt, Sontbem District of New York. March 18, 19ia) 

1. Tbttbts «=»231(1)—Tbtjstees— Duties of. 

A trustee, or one occupying a fiduciary position with respect to prop* 
erty, has no right to obtain the pr<^erty for himself, as against the bene- 
ficiary, by any device whatsoever. 

pSd. Note.— For other cases, see Trusts, Cent Dig. §{ 330, 335; Dec. Dl^ 
«=>231(1).] 

2. Tbusts «=5>102(1)— Constbxjctive Tbusts— Cbkation. 

Where the manager of a mining company, on foreclosure of a mortgage 
on the mining property, acquired it under an option secured from the mort- 
gagee, he holds it subject to a constructive trust in favor of the company. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. § 153 ; Dea Dig. ^=> 
102(1}.] 

3. Trusts €=»372(3)— Constructive Trusts— Actions—Evidence. 

In a proceeding to charge the manager of a mine with a constructive 
trust, it appearing that he procured the property after foreclosure of a 
mortgage, evidence held insuUicieut to show that he misrepresented to his 
principal the amount for which the property could be purchased under an 
option given by the mortgagee. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. IS 602, 603; Dec Dig. 
<8=>372(3).] 

4. Trusts <g=»102(l)— Constructive Trusts— Option. 

Where the manager of a mining company who had been told to buy in 
the property if he desired, it having been foreclosed under mortgage, un- 
dertook, at the request of the principal stockholder, again to represent the 
company, he resumed his old obligations, and could not acquire the prop- 
erty as against his principal. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. § 163; Dea Dig. 
«=>102(1}.] 

5. Mortgages ^=s»596, 597— Foreclosure— Hedeuption. 

Under Rev. St Mo. 1909, S 2829, giving a mortgagor the right to redeem 
property sold under mort^gage foreclosure within one year If he gives a 
bond, the bond must be given promptly, and a delay of 40 days is a waiver 
of any right 

[Ed. Note. — For other casea, see Mortgages, Cent Dig. {§ 1742-1752; 
Dea Dig. <@=»596, 697.J 

^s»For other easM a— ■am« topic * KBY-NUMBER in all Key-Numbered Dlgeits * Indexet 
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6. MORTGAGEB €=»591(l)—FORBCLOSnH]&— REDEMPTION. 

While a mortgagor is given a statutory right of redemption within a 
year, Rev. St Mo. 1000, f 2829, does not destroy the old common-law right 
of redemption when trustee buys In for himself under a power of sale. 

[Ed. Note.— For other cases, see Mortgages, Cent Dig. § 1609; Dec. Dig. 
«=>591(1).] 

7. MoBTOAGES <&==>596, 597— Redemption— Laches. 

Where the owner of mining property, knowing that the trustee had 
bought in the property for himself, or for the benefit of the mortgagor, de- 
layed for over two years In asserting any right of redemption, such right 
was waived, the property in the meantime having greatly enhanced lu 
value, for such right of redemption may be lost by delay ; this being par- 
ticularly true in case of mines, which are speculative in value. 

[£d. Note.— For other cases, see Mortgages, Gent Dig. §§ 1742-1752; 
Dea Dig. <S=>596, 597.] 

8. Trusts ^=>102(1)— CoNeiBucxivs Tbubtb— Rights in Respect to. 

Where the manager of a mining company, whose property was sold un* 
der mortgage foreclosure, was told to acquire the property for his own 
benefit If he desired, and the company oeased any efforts to redeem, the 
manager, having acquired the property from the mortgagee, who bought it 
in, does not hold it subject to any constructive trust, the company's right 
of redemption having been waived. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. { 153 ; Dec. Dig. «s> 
102(1).] 

In Equity. Bill by the Suimy Brook Zinc & Lead Company against 
Zade A. Metzler and others. Bill dismissed, with costs. 

This Is a suit In equity to Impress a trust upon certain real property in 
Joplin In the state of Missouri, held by the defendant formerly belonging to 
the plaintiff. The property, which was a mine with attendant machinery, was 
conveyed to the plaintiff on June 27, 1912, at which time It was already In- 
combered with a purchase-money mortgage in the face value of $24,000 In 
favor of one Luke, the vendor upon a former sale. The plaintiff's vendor was 
itself a mining company, known as the ''Hackett Mining Ck)mpany'' which had 
operated the mine unsuccessfully and had come to an end of its resources. 
Its capitalization was $121,000, which was represented In the purchase or 
reorganization by the plaintiff by a substantially corresponding amount of 
debenture bonds. Issued to the former stockholders of the vendor. In order 
to clear away the debts of the vendor one Isaac Rosenfield advanced to the 
plaintiff $25,000 upon the security of a mortgage, which was junior to Luke's 
mortgage, but prior to the debenture bonds. The plaintiff's own capitalization 
was $121,000, of which Rosenfield or his agents held 51 per cent, for control ; 
this being a condition of his advance. At the time of the conveyance, there- 
fore, the property stood incumbered by Luke's mortgage, then reduced to $18,- 
000, Rosenfield's mortgage of $25,000, the debenture bonds of $120,000, and 
the capital stock of $121,000. In November, 1912, the company Issued another 
mortgage for $5,000, not all of which, however, was paid in. The amount of 
this Incumbrance is not definitely stated. 

The defendant Metzler had been a stockholder in the Hackett Mining Com- 
pany, and with parties affiliated in Interest with him held over $100,000 of the 
debenture bonds, and a substantial part of the minority stock. He was a 
director of the company, the sole local manager at Joplin, Mo., during the 
operation of the mine as hereinafter set forth, its treasurer, with power to 
draw money upon his own name alone, and the only person Interested In the 
property In the state of Missouri. 

The original purchase from Luke had be^i for $36,000, and the Hackett 
Mining Ck>mpany had put upon it machinery and fixtures of about $80,000 or 
190,000 In value, which had not been substantially Impaired by use. How- 
ever, the property was always run at a loss. Hackett, after whom the vendor 

^For other cases see same topic A KBY-mJMBBS in aU Key-Numbered Digests ft Indexes 
231 F.— 20 
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company was named, had run it much into debt, though he was thought to be 
a capable engineer, because the cost of recovery much exceeded the price 
that could be obtained for the concentrates. . After the purchase by the plain- 
tiff, the ill success continued until in January, 1913, at which time, as it had 
become apparent that under Metzler's management the mine was a failure, it 
was leased for a period of some months to the Federal Lead Company, which 
was thought to have exceptional capacity to exploit the mine successfully. 
Nevertheless, after some five months* trial, the mine continuing to run behind, 
the Federal Lead Company announced that it would not continue with the 
lease, and all operations ceased. Mean\^'hile an installment of $6,000 upon 
Luke's mortgage was coming due on July 1, 1913, which it was necessary to 
meet to avoid foreclosure. 

In this posture of affairs, there being substantially no cash in the treasury, 
Metzler came to New York to try to raise money, and first visited Rosenfleld, 
the president, a man of ample means. Rosenfield told Metzler that he had 
put all the money into the property that he wished, and that he refused to 
advance anything, except $100 to cover the expenses of an effort by Metzler 
to get a better sale for the machinery than at auction under foreclosure. 
Thereupon Metzler saw all the directors, but Hollander and the two Bem- 
heimers, who merely represented Rosenfield upon the board, and tried to 
get them to rescue the company from its embarrassment They were un- 
willing to help, and Metzler tried to persuade all the New York stockholders 
within reach to make some advances, but also without result. He had there- 
fore tried out nearly all the stockholders, as well as Rosenfield, the majority 
owner. Finally, he left New York for Joplin, with the understanding that he 
would try to sell out the property for what he could in advance of the 
foreclosure sale, sharing with Rosenfield anything above the mortgage to Luke. 
Rosenfield denies this agreement, but it is extremely probable that something 
of the kind took place. In any case, there can be no doubt that Rosenfield 
deputed Metzler to try to sell the property at private sale, in the hope that 
it would thus bring more than it would at foreclosure. That he should, iu 
addition, have agreed to share the balance the plaintiff claln^ to be the insinu- 
ation of a corrupt bargain, but there is no reason to think that any one could 
very seriously have supposed that the property at that time would bring more 
than the sum of the three mortgages. If, not, it is not apparent that the agree- 
ment was in any way in fraud of the plaintiff, though it was undoubtedly of an 
informal character. This consideration should be borne in mind throughout 
the negotiations between Metzler and Rosenfield in which they treated the 
property as disposable between them. On his return to Joplin Metzler in pur- 
suance of his agreement made serious efforts ineffectually to sell the machin- 
ery, and, finding that impossible, was obliged to let it go In foreclosure. 

The trustee under Luke*s mortgage was one Boggcss, a banker in Joplin, 
and the owner of practically all the stock in the Boggess Land Company and 
upon the foreclosure sale, August 15, 1913, the property was bid in by the 
company. Before the sale Metzler obtained an option from Boggess of 10 
days within which he could redeem from the mortgage and reclaim the prop- 
erty. Acting upon the strength of this option, Metzler entered into a contract 
with the United Iron Works to purchase all the machinery from the land for 
$16,000, which he hoped might Induce Rosenfield to advance the sum of $18,000 
sufficient to redeem the whole mine from the mortgage. It seems fairly clear 
that at this time Metzler intended to buy in the property for himself and 
Rosenfield to the exclusion of the plaintiff, but his plan miscarried because 
Rosenfield declined to accept the notes of the United Iron Works, which were 
to be given in part payment, and advised Metzler in the most categorical way 
that he was free to take over the property and make from it for himself 
anything that he could. In consequence Metzler's option from Boggess expired 
without any result. Shortly thereafter, and early in September, 1913, Rosen- 
field seems to have changed his mind and wired Metzler that If he could ar- 
range the matter with the United Iron Works and would share equally with 
him in i>aying the balance, he would take it on, great care to be exercised to 
secure Rosenfleld even against the stockholders. Although Metzler hoped that 
he would be able to get an extension of his option from Boggess, it was in 
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fact too late, because Boggess for Luke on August 30, 1913, had sold the ma- 
chinery to the United Iroiji Works, and the transaction was off. 

It Is the law of Missouri by statute that if a mortgagee under a mortgage 
buys In the property, the mortgagor may redeem within the year, if he gives 
a bond promptly to secure the mortgagee. Also the courts of Missouri recog- 
nize that a trustee under a mortgage stands charged with the usual liabilities 
of a trustee towards the mortgagor as well as the mortgagee, and holds any 
property purchased by him at such a sale charged with the trust. Rosenfleld 
learned of the first provision from Spencer, Gray stone & Spencer, attorneys 
of Joplin, as early as July 9, 1913. On September 16, 1913, Metzler, by letter, 
explained to Rosenfleld that his lawyers had advised him that Luke had no 
right to take the property and sell it off, and that not only was he subject to 
a suit for redemption, but that an action might also lie for damages. Hosen- 
field at once took up the matter with Spencer, Graystone & Spencer, who 
wrote him on September 29, 1913, that Metzler had had an agreement with 
Luke and Boggess by which he should have till August 25, 1913, in which to 
sell off the machinery to the United Iron Works and redeem the property ; 
tbat the agreement had lapsed; and that Boggess, having bought it in by 
his company, had sold the property. Rosenfleld answered on October 2, 1913, 
showing his knowledge of the purchase of the property on foreclosure by the 
Boggess Land Company, and of the rights arising therefrom, and suggesting 
that Spencer, Graystone & Spencer take the case on a contingent fee. Spencer, 
Graystone & Spencer wrote on October 16, 1913, refusing to take the case on 
that basis. 

On October 11, 1913, Metzler had an interview with Luke, in which he says 
he agreed to pay him $3,060 by a note and to cancel a claim he had against 
him for $2,000, for which Luke agreed to sell him the land. On October 13, 
1913, the Boggess Land Company conveyed to Virginia Metzler, Metzler 's 
mother, who in turn conveyed to him two days later. The plaintiff insists 
that the claim of $2,000 is spurious, and that the total consideration was the 
note in question. The matter is considered in the opinion which follows. It 
does not appear that Rosenfleld or the plaintiff learned of the conveyances to 
Virginia Metzler, and from her to Metzler, for a period of over 18 months, 
that is, until the end of March, 1915. Meanwhile, the value of the mine had 
greatly changed, owing to the demand caused by the great war. From Octo- 
ber 25, 1912, till February, 1913, when the Federal Lead Company took a lease, 
. the average cost of recovery flrom the mine had been over 80 cents a ton, and 
under the Federal Lead Company it had cost over $1. The prices in New York 
for zinc ores continued through 1913 and until the very end of 1914 at less 
than 60 cents, so that any operation made loss certain. At the end of the 
year the price of ore began to rise, and in January, 1915, they had reached 
65 cents, in February, 1916, 75 cents, after which there was a reaction. In 
Uay and June, 1915, they shot up to nearly $1.40 a ton, and with variations 
have remained at extraordinarily high prices ever since. Early in 1915, and 
apparently upon the prospect of this rise, Metzler effected a lease of the prop- 
erty, and has been in receipt of substantial royalties ever since. 

After some correspondence not necessary to state, the plaintiff filed this 
bill on July 21, 1915. Metzler alone of all the defendants has been served. 

Hollander & Bernheimer, of New York City, for plaintiff. 
Louis B. Eppstein, of New York City, for defendant Metzler. 

LEARNED HAND, District Judge (after stating the facts as 
above). The case has been tried upon the assumption throughout 
that Rosenfleld was at no time acting in fraud of the plaintiff, and 
that notice to him or to his representatives, Bernheimer & Hollander, 
was notice to the plaintiff. The suit is not by a minority stockholder, 
seeking to avoid the consequences of the fraudulent acts of its direc- 
tors; indeed no stockholders appear to be interested in the case save 
the Rosenfleld majority, and I shall therefore assume that Rosenfield 
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was throughout acting in behalf of the plaintiff. This is indeed clearly 
not the fact, because his telegram of September 4, 1913, was, beyond 
question, part of a negotiation intended to be on his own behalf and 
to secure the property for Metzler and himself to the exclusion of 
the company. It would be a different question altogether if the 
plaintiff should take the position that after the telegram in question, 
no notice to Rosenfield could be notice to the company. For obvious 
reasons the plaintiff does not take that position, and, there being no 
evidence that any one in interest objects to this, I must accept the 
conduct of the cause as presented by the recognized authorities now 
in control of the plaintiff. 

[1] The plaintiff's theory is that Metzler, being a fiduciary, had 
no right to get the property for himself by any device whatever. This 
is too well established to require the citation of authorities ; the ques- 
tion is of its application. When Metzler went to Joplin in July, 1913, 
he had absolute knowledge that no money would be forthcoming to 
redeem the property from the mortgage. His only duty was to get 
the best sale he could before foreclosure, or to protect the property at 
foreclosure, if he failed. He could not sell in advance, and on the day 
of the foreclosure he had no duty but to protect the equity of re- 
demption so long as it lasted. He is criticized for not bidding at the 
sale, but his arrangement with Boggess before the sale, by which he 
got an option till August 23, 1913, afterwards extended till August 
25, 1913, was all he could do. He had nothing to bid with, no cash, 
no contract, until his agreement of August 19, 1913, with United Iron 
Works, and I can see no purpose in his being present and standing 
idly by at the auction. He had done all he could in getting the op- 
tion, though probably he intended to hold the property for himself 
and Rosenfield alone, a purpose certainly not technically regular, but, 
in view of the liens upon the property, not inconsistent wth substan- 
tial honesty. 

[2, 3] However, it is quite apparent that had he got the property 
under that option, he would have held it charged with a constructive 
trust in favor of the plaintiff. A question arises as to the actual terms 
of this, option, whether $18,000, as he advised Rosenfield, or $16,000, 
as the plaintiff maintains. That the amount due upon the mortgage 
was $18,000, and that Luke always insisted that he must get back 
the full amount of his debt, admit of no dispute. The reasons for 
doubting whether the option was for $16,000, rather than $18,000, 
are that in the letter of Spencer, Graystone & Spencer to Rosenfield 
of September 29, 1913, they say that Metzler had an agfreement with 
Boggess for a deed upon paying "something over $16,000," and that 
later it was agreed, while Graystone was present, that the deed should 
pass upon payment of "something over $16,700." It is impossible to 
reconcile this statement with Boggess' determination to get back the 
amount due, unless the phrase "something over" includes $1,300, but 
I see no difficulty in supposing that it might do so. If not, Metzler 
must be supposed to be stealing $1,300 from Rosenfield, a purpose 
which the plaintiff says it corroborated because of his insistence upon 
Rosenfield's keeping the matter secret from Luke, who would only 
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deal with Metzler personally, thou^ Ltike swears that Metzler al- 
ways professed to be dealing for his principal. In Metzler's wire to 
Luke of Augtist 21, 1913, occurs the phrase: 

"Now If you really want to help me, so that no one but myself will be bene- 
fited, this Is the time to show it" 

I can see no reason for such language if Metzler's version is not 
true, and I can see a motive of self-protection on Luke's part, who is 
a defendant, to represent that he never intended to cut the plaintiff 
out of the benefit of the transaction, and supposed that the plaintiff's 
rights had terminated when he sold to Metzler. 

This does not, however, alone settle the question of the amount of 
the option which Boggess gave Metzler, though it takes from it the 
most sinister feature. I do not think that Metzler's wire to Luke of 
August 21, 1913, just mentioned, should be taken as indicating that 
the amount of the option was $16,000 rather than $18,000. He was 
mterested in getting Luke to accept the notes of the United Iron 
Works in place of cash, and he was talking of that. Luke's answer 
of September 3, 1913, was addressed to this wire and may have had 
in mind only the failure to produce the cash. Yet the consideration 
mentioned in the deed somewhat corroborates Graystone's recollec- 
tion that the price was $16,700 because Luke had realized $13,600 
from his own sale of the machinery which would have made the 
IM-oper balance $3,000. On the other hand, Metzler's story that the 
eventual sale to him involved also the settlement of his claim against 
Luke for $2,000 is undisputed, though Luke was not asked about it. 

It must be conceded, therefore, that the price of the option is not 
free from some doubt, yet on a consideration of the situation as a 
whole, I accept Metzler's story. There can be no doubt, I think, 
that until Rosenfield's refusal on the 22d, Metzler was exceedingly 
anxious to get back the property, which he had given every evidence 
that he thought valuable, and to serve which he had tried his best. 
He was also in desperate straits to finance the United Iron Works 
notes, and eventually failed because he could not. It seems to me 
most improbable that he would have loaded the terms in his wire to 
Rosenfield with an extra $1,300, which he meant to steal from Rosen- 
field when he was in such an extremity. Had it not been for Gray- 
stone's letter, the matter would have been clear enough, and as I 
have said, the language of that letter admits of the existence of an 
option of $18,000. 

Metzler is again criticized for failing to tell Rosenfield of his option 
in season, but the contract with the United Iron Works was dated Au- 
gust 19, 1913, and already on the 18th Metzler was trying to get into 
touch with Rosenfield. His wire of the 20th told the whole truth to 
his principal as he knew it, and Rosenfield's answer of the 22d relieved 
him absolutely of any further liability; it gave him a free hand to 
get the property for himself. Nothing in the law prevents a fiduciary 
in such a case to buy for himself ; it would be absurd if it did. 

[4] The option expired on the 25th, and Metzler thereafter rightly 
tried to interest Higginbotham, but unsuccessfully. Then on Septem- 
ber 2, 1913, Rosenfield changed his mind and took up the negotiations 



Digitized by 



Google" 



310 231 FEDERAL REPORTER 

once more. I agree with the plaintiff that Metzler consented to act 
again as a fiduciary, and that in so doing he assumed the old obliga- 
tions and became subject to the same disabilities. His last letter of 
September 16, 1913, shows that he deemed himself to be still acting 
for the company. 

[5-7] His duty, being to try to redeem the property from the mort- 
gage, was necessarily limited by tlie rights which the plaintiff still had 
in it. Under the law of Missouri, when a mortgagee buys in under 
his power of sale, the mortgagor has the right, within a year, to re- 
deem if he gives a bond, R. S. 1909, § 2829. But this bond must be 
given promptly, and 40 days' delay has been held too much. Moss v. 
King, 212 Mo. 578, 111 S. W. 589. Rosenfield learned of this right 
as early as July 9, 1913, from Spencer, Graystone & Spencer, and 
allowed the right to lapse. However, that right is not exclusive of the 
old common-law right of redemption when a trustee buys in for him- 
self under a power of sale. Arnett v. Williams, 226 Mo. 109, 125 
S. W. 1154. Such a right had long been recognized in Missouri 
(Thornton v. Irwin, 43 Mo. 153), and applied equally whether the 
mortgagee was donee of the power, or some third person. It is not 
necessary to consider whether the statute is exclusive if the mort- 
gagee is donee because in the case at bar there was a trustee, and it 
certainly was not. 

The plaintiff's rights, therefore, were Hmited to a redemption in case 
the trustee under the mortgage bought in for himself, which Boggess 
did through his company. Nor does it make any difference that the 
purchase was in fact for Luke, the mortgagee, who had transferred 
to Boggess by a collusive sale of the notes. These rights arise from 
Luke's relation to the property, but a quite separate right arises from 
Metzler's dealings with it. As Metzler had again assumed the char- 
acter of fiduciary, I think he could not buy in the property until he 
was discharged of his obligations, and that his purchase of October 
13, 1913, must be judged upon that basis. I shall consider each aspect 
separately. 

The plaintiff's rights against Luke were, of course, subject to the 
usual rule of equity, that inaction might make their subsequent as- 
sertion unjust The statute itself fixes a year even when a bond is 
given, but the Missouri cases recognize a common-law limitation upon 
the common-law right (Landrum v. Union Bank, 63 Mo. 48 ; Kitchen 
V. St. Louis, etc., Ry. Co., 69 Mo. 224, 264), and the rule is well 
settled generally (Twin-Lick Oil Co. v. Marbury, 91 U. S. 587, 23 
L. Ed. 328; Hoyt v. Latham, 143 U. S. 553, 12 Sup. Ct. 568, 36 L. 
Ed. 259; Hammond v. Hopkins, 143 U. S. 224, 12 Sup. Ct. 418, 36 
L. Ed. 134; Clegg v. Edmondson, 8 De G. M. & G. 787). In con- 
sidering the application of this rule the first question is the plaintiff's 
knowledge of the facts. The only relevant facts to its right to redeem 
were that Boggess, the trustee, had bought in the property by his 
company, and that he had done so in the interest of Luke ; indeed the 
latter fact is unnecessary. Mctzler's letter to Rosenfield of July 16, 
1913, asserted that there would be no doubt of showing that the con- 
veyance to Boggess of the notes was an evasive subterfuge, and his 
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letter of September 16, 1913, left little to conjecture. Rosenfield's 
two letters of September 25 and October 2, 1913, to Spencer, Gray- 
stone & Spencer show that he had a quite correct understanding of 
the f ^ct that Boggess was acting for Luke, and that the company was 
in the control of one or .bodi. Spencer, Graystone & Spencer's letter 
of September 29, 1913, leaves it without question that all three were 
in a community of interest, and it also informs Rosenfield that the 
price of the option was "something over $16,700" which, if it had been 
true, would have been information of the only fact not yet disclosed. 
It is clear that it was not from any lack of information that Rosenfield 
failed to proceed, for all the relevant facts were before him, but be- 
ause he did not rate tihe value of the property highly enough to be 
willing to risk any more money in it. What he wanted, and all that 
held him back, was that he should get some lawyer who would take 
the case upon a speculative basis. ' He shows the most certain deter- 
mination to abandon the claim if he could not get it prosecuted for 
nothing. 

It is quite true that the delay in the case amounts to less than two 
years, and that in the cases cited it was much longer, but the rule is 
in no wise rigid or fixed ; it depends in each case upon what equity 
and fair dealing require. In Twin-Lick Oil Co. v. Marbury, supra, 
pages 592 and 593 of 91 U. S., 23 L. Ed. 328, where the delay was 
four years, the court says that in cases such as mines, where the 
value is variable and the variations sudden, the time may be short ; the 
same is held in Clegg v. Edmondson, supra. The case at bar is an 
extreme instance of the rule. Nothing could be clearer than the de- 
termination of the plaintiff to abandon the property as soon as it 
found it could not get the necessary work done for nothing ; the case 
is not one of mere inaction, but of a proposed suit, abandoned because 
the property was thought valueless. Mines are notoriously speculative 
and men should be required to take their position regarding them with 
some consistency if one is to have the least security in dealing with 
them. To allow the owner of an equity of redemption after sale to lie 
back for nearly two years and then to move only when the whole 
situation has changed is to let him gamble on the mine at the expense 
of the mortgagee. It is not equity, but injustice. 

[8] The remaining question is whether Metzler's purchase of Luke's 
title changes the situation and gives the plaintiff greater rights against 
Metzler than it had against Luke. Had Metzler waited until July 1, 
1915, the plaintiff's rights being then extinguished, and his own possi- 
ble duties being long since ended, he could have bought the land free 
from any obligation. Robertson v. Chapman, 152 U. S. 673, 14 Sup. 
Ct 741, 38 L. Ed. 592; McKittrick v. Arkansas Central Ry. Co., 152 
U. S. 473, 497, 14 Sup. Ct. 661, 38 L. Ed. 518. The question depends, 
I think, upon whether Metzler had still any duty to the plaintiff which 
his purchase prevented him loyally from fulfilling. A trustee may 
not buy in an adverse title, while he still has any duties to discharge, 
because that prevents his loyal adherence to his beneficiary. On Sep- 
tember 20, 1913, Rosenfield wrote Metzler that he was unwilling to 
spend any money upon a suit, and that if Spencer, Graystone & Spenc- 
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er would not take the suit upon a contingent fee, which m fact they 
would not do, he (Metzler) was to drop it as far as Rosenfield was 
concerned. What had Metzler to do further? He had told his prin- 
cipal all the facts, had urged a suit, and been told that no money, was 
forthcoming. Was he not justified in assuming that his duties were 
at an end, and that his hands were free? Must he assume that Rosen- 
field would, a second time, revoke his purpose and seek to recover the 
property? He was not dealing with children who are of one mind 
to-day and another to-morrow. H!e did what any man would have 
done, who supposed he was dealing with responsible persons, and con- 
cluded that the thing was over, and that he was free. So he bought 
the property on October 13, 1913, having learned presumably that 
Spencer, Graystone & Spencer would not take the case for nothing. 
On October 20, 1913, came the next letter, suggesting that the case was 
still open, and that some of the facts were undisclosed. What again 
was he to do? Certainly, he acted as anv one would have acted, that 
is, as though with such infirmity of will he could not deal in any way 
whatever, and that if they wished to do anything, they had the facts 
to begin. I confess I cannot see how any one coul4 have had better 
warrant for his conduct or come out with cleaner skirts than he. 

Now when after nearly two years of inaction Rosenfield again seeks 
to press the cause, the situation has totally changed. Metzler's blind 
and unreasonable confidence in the property has, by a surprising wind- 
fall, become justified, and the scepticism of all the others concerned 
has been disappointed. They seek by this belated assertion of their 
rights to take from him the reward of his not very intelligent, but per- 
sistent faith, in the mine. It seems to me the extreme of injustice that 
they should be allowed to do so. 

Bill dismissed, with costs. 



In re PIERCE, BUTLER & PIERCE MPG. CO. 

(District Court, N. D. New York. March 20, 1916.) 

L Newspapebs ^=»5(2) — Publication — Compensation — Legal Notice. 

Where a trustee in bankruptcy as an officer of the court sends to a 
newsi>aper a legal notice of sale of property which the court has ordered 
published, there is a necessary implication that such notice should be 
published as a legal notice, and the publisher is not, in the absence of any 
direction, entitled to infer that the notice should be published as a dis^ 
play advertisement, and to collect compensation on that basis. 

[Ed. Note. — For other cases^ see Newq;)apers, Cent Dig. §i 23, 24 ; Dec 
Dig. <8==5(2).] 

2. Newspapers ^=s>5<2) — Publication of Notice — ^"Ezpbess Contbact" — "Im- 
plied CONTBACT." 

"Express contracts" are where the terms of the agreement are openly 
avowed and uttered, while "implied contracts" are such as are presumed 
by the law from the nature of the transaction; therefore, where a 
trustee in bankruptcy, under order of court, sent for publication to a news- 
paper a legal notice of a sale of property, there is an Implied contract 
that the notice would be published at the customary rates for publicatioa 
of such notices, and the newspaper company, which was directed in case 

^s»For atber cases ■«• same topic A KET-NUMBBR In all Key-Numbered Digests A Indexes 
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of doubt to consult the trustee, cannot, having published the notice as a 
display advertisement instead of as a legal notice, recover extra com- 
pensation. 

[Ed. Note.— For other cases, see Newspapers, Cent Dig. §§ 23, 24; 
Dec. Dig. «=s>5(2). 

For other definitions, see Words and Phrases, First and Second Series, 
Express Ck)ntract; Implied Contract] 

In Bankruptcy. In the matter of the bankruptcy of the Pierce, 
Butler & Pierce Manufacturing Company. Application by trustee to 
have fixed the amount he should pay the Tribune Company of Chica- 
go, 111., for printing notice of sale and notice of adjournment On 
exceptions to the report of the special master. Report disapproved, 
and compensation in a less amount allowed. 

This is an application to the court by the trustee in bankruptcy to have fixed 
tbe amount he shall pay the Tribune Company of the city of Chicago, 111., for 
printing a notice of sale and notice of adjournment thereof in the Chicago 
Tribane printed and pubUshed in that dty. The matter comes up on the re- 
port of a special master to whom it was referred by the court for examina- 
tion, testimony, and report of the facts, together with his conclusions there- 
on. The special master reports certain facts, and then that: **In my opin- 
ion, an order should be made by the court, directing the payment of the bill 
as rendered for $1,384.56 and the expense of the hearings before the special 
master." The trustee in bankruptcy attacks this report, and asks the court 
to disregard and set aside this conclusion and fix the amount that should be 
paid at a Just and fair compensation. 

Wilson, Cobb & Ryan, of Syracuse, N. Y., for claimant. 
N. P. Bonney, of Norwich, N. Y., and Wm. A. MacKenzie, of 
Syracuse, N. Y., for trustee. 

RAY, District Judge (after stating the facts as above). In the course 
of the administration of the bankrupt estate of Pierce, Butler & Pierce 
Manufacturing Company, it became necessary to sell and dispose 
of the assets of the bankrupt company, consisting of parcels of real 
estate in various localities, with a manufacturing plant at Syracuse, 
N. Y., and raw material, merchandise, machinery, patterns, tools, and 
equipment going with the plant. The bankrupt company had ac- 
quired large property interests in the city of Chicago, or that vicinity, 
and in authorizing the public sale of the assets of the bankrupt, real 
and personal, the court in its discretion deemed it necessary and 
proper to direct that the notice of sale be published in more than one 
newspaper, and therefore directed that it be published in the Post 
Standard at Syracuse, N. Y., where the main business plant and offices 
of the bankrupt were situated, and also once each week for three weeks 
in a newspaper regularly issued and having a general circulation in the 
cities of Chicago and New York. 

The notice of sale, which was an ordinary legal notice of sale, 
headed : 

"United States District Court, Northern District of New York. In the Mat^ 
ter of Pierce, Butler & Pierce Manufacturing Company, Bankrupt. In Bank- 
ruptcy No. 5460. Notice of Sale" 

—recited in the very beginning that notice was given pursuant to an 
order of the court,' duly entered in the above-entitled proceeding on 
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the 29th day of June, and, after giving the time and place of sale con- 
tained a description of the property to be sold, and was dated June 30, 
1914, and signed "Jsmes P. Hill, Trustee." This was a legal adver- 
tisement pure and simple, and so showed on its face. This notice was 
forwarded on the 30th day of June, 1914, to the Chicago Tribune, Chi- 
cago, 111., for publication therein accompanied by the following let- 
ter; 

"James P. HUl, Trustee, 

•Tierce, Butler & Pierce Mfg. Co., Bankrupt, 
"821 Onondaga County Savings Bank Bldg. 

"Syracuse, N. Y., June 30, 1914. 

"The Chicago Tribune, Chicago, 111. — Gentlemen: I hand you herewith notice 
of sale of the property and assets of the Pierce, Butler & Pierce Manufac- 
turing Company, bankrupt. This must be published once a week for three 
successive weeks, beginning Thursday July 2d. Do not fail to get it into the 
Thursday issue of this week. Forward the bill at once to James P. Hill, 
trustee, 821 O. C. S. B. Bldg., Syracuse, New York, and we will remit promptly. 

"If any question comes up about the notice call me on the phone at the of- 
fice of William A. MacKenzie, O. C. S. B. Bldg., Syracuse, New York, Phone, 
Warren 619, and if I am not there ask for Mr. MacKenzie, or if you do not 
get him call me at lOOJ, Norwich, New York. 

"To repeat the directions publish this notice in your daily paper once in each 
week during three successive weeks beginning Thursday July 2d and contin- 
uing Thursday July 9th, closing July 16th. 

"Please acknowledge receipt by telegraphing at my expense. 

"Very truly yours, N. P. Bonney, Attorney for Trustee." 

This communication from Mr. Bonney as attorney for the trustee, 
as will be seen, contained no request or suggestion that the notice be 
published as other than an ordinary notice of sale of property made 
pursuant to an order of the court. There was no suggestion or re- 
quest that it be put in any particular place in the paper, or published 
as a display or financial advertisement. 'The implied request was that 
it be published in the Chicago Tribune as and for just what it was on 
its face, a legal notice of sale of property. The notice was received 
by Mr. McFarland, the manager of the classified advertisements, but 
he, instead of causing it to be published as a classified advertisement, 
where the rates for publication would have been 20 cents per line, as 
established by the Tribune Company, turned it over to a Mr. Lowery, 
manager of the financial department of advertising, and it appears 
from the evidence that the established rates of the Tribune Company 
for publishing "display** advertisements was 40 cents per line in the 
daily paper reduced to 36 cents per line if the notice exceeded 2,500 
lines. Mr. Lowery caused it to be published on the page in the paper 
preceding the classified advertisements, and on the page arbitrarily 
termed "display advertisements." One or both of these gentlemen 
states that while there were no directions or intimation that it was 
desired to give this notice other than ordinary position in the paper, 
they decided that, as it came from outside the state of Illinois, the 
trustee and his attorney, one or both, wanted a buyer for the prop- 
erty, and so decided to publish it on the so-called display advertise- 
ment page, where the rate, not counting deduction, would be just dou- 
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ble what it would have been had it been published on the classified 
advertising pages. 

Later in the judginent of the court, adjournment of the sale being 
wise and necessary, six or seven short notices of postponement were 
published in the same paper, but the publication of the main notice 
was not continued under these adjournment notices. Prior to pub- 
lishing the notice of sale and the notices of adjournment, the claim- 
ant, tihe Tribime Company, did not communicate with the trustee in 
any manner or with his attorney, although requested so to do "if any 
question comes up about the notice," and two persons, with their ad- 
dresses, were named with whom communication could be had. After 
the publication was completed the Chicago Tribune rendered a bill 
for publishing the main notice July 2d, July 9th, and July 16th, at 
$480 for each publication, making $1,440, and for the notices of ad- 
journment charging $20 for each of three 'publications, $14 for another 
and $5.40 for the pubUcation of each of two of the adjournment no- 
tices, the two being published under "L. N. Class," and $12.40 for an- 
other, making a total bill of $1,537.20. A credit was given as fol- 
lows: 

"By credit to reduce rate of display advertising to 2,500 Unes basis, 3,816 
lines at difference ot 4 cents per line, $152.64*' 

—leaving the net balance claimed $1,384.56. This bill the trustee 
refused to pay, on the ground that the charges were unreasonable, and 
that the notice and notices of adjournment should have been published 
m the paper as a legal notice, and at the rates fixed by the paper for 
publishing legal notices, and that the claimant had no right or au- 
thority to publish the advertisement as "display," if it published it at 
all, at least without first consulting or communicating with the persons 
named in the letter of June 30, 1914, above quoted. On the page 
where the original notice was published there is no statement, and noth- 
ing to show that it was published as a display advertisement and 
there is no evidence that there was any statement in the paper any- 
where indicating or calling attention to the fact that such a notice was 
being published out of the usual order of legal notices. On the same 
page with one of the publications of the notice itself is a heading in the 
first column, "Wheat Stronger, OflFerings Light," and in the heading of 
the next two columns we find "Board of Trade Transactions," and in 
the fourth, fifth, sixth and seventh columns, occupying the balance of 
that page, we find the notice in. question. The heading of the notice : 

"United States District Court, Northern District of New York. In the Mat- 
ter of Pierce, Butler & Pierce Manufacturing CJompany, Bankrupt In Bank- 
ruptcy No. 5460" 

—is in larger type than ordinary, but the notice itself is printed in very 
small type. 

The trustee has been willing to pay, and has oflfered to pay $500 for 
the publication of the notices, but this the Tribune Company refused 
to accept and filed a petition, setting out certain facts and praying: 

'That an order be made herein, directing the said trustee to pay your peti- 
tioner the amount due it for said serylces so performed, with interest thereon 
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as aforesaid, and that yoar petitioner be allowed the costs and disbursements 
of this proceeding out of said bankrupt estate.'' 

The matter was then referred as aforesaid for. the purposes afore- 
said. 

The letters of July 23d, August 4th, August 12th, August 25th, 
September 1st, and September 10th, requesting publication of tfie ad- 
journment notices, were accompanied by the notice to be published, 
each of which notices stated that it was in pursuance of an order duly 
entered in the matter, and stated, in substance: 

**l hand you herewith copy of notice of adjournment of the sale in the Mat- 
ter of Pierce, Butler & Pierce Manufacturing Ck>mpany, Bankrupt. Please 
publish the same once this week and once next week and mail proof of pub- 
UcaUon and bUl to James P. Hm, 821 O. O. S. B. Bldg., Syracuse, N. Y." 

In each of these requests there was nothing said about the particular 
place in the paper in which staie should be published, and there was no 
request that same be treated otherwise than as the ordinary legal no- 
tice of sale. On the notice of adjournment of August 5th was indorsed 
by the claimant a memorandum tiiat it should be published on the finan- 
cial page. This was true of the adjournment notice of August 12th, 
but on the adjournment notice of August 25th was indorsed by the 
claimant, "Legal," and on the adjournment notice of September 11th, 
was indorsed by the claimant, "Legal Notice." 

Lowery, manager of the financial and industrial advertising depart- 
ments of the Chicago Tribune, was asked, on direct: 

''What directions, if any, as to what particular class of advertisement this 
was to appear in? A. I gave the order clerk instructions to run it in the 
financial and commercial section. Q. Why? A. Because that was the usual 
place for advertisements of that character. Q. Now tell us why it would run 
there instead of what you might call 'classified'? A. WeU, advertisements 
of that character may be run either display or classified. If it is in the clas- 
sified, It would have taken, at the time that advertising was sent in, the reg- 
ular classified rate, which was 20 cents a Une, daily, and 85 cents a line Sun- 
day. Q. And in the display it came to — A. In the display it would take the 
rate of 30 cents a line, or of 40 cents a line daily, and 50 cents a line Sun- 
days. ♦ ♦ ♦ Q. Why did you direct that to go as display rather than as 
classified? A. The administrative rule of the Tribune provides that in all 
legal notices wherever the notice — and this is the custom which we follow — 
whenever the notice is published because of some legal requirement, and there 
is not the maximum amount of publicity required or desired, it shall go into 
the classified, but wherever the advertisement is placed for the publicity val- 
ue of it, we put it in the financial and commercial section. * ^ ^ Q. You 
may proceed now? A. In this case it was apparent to me that the adver- 
tisement was not being placed in Illinois to comply with any legal require- 
ment. Secondly, it was apparent that this advertisement was being placed 
for the purpose of selling real estate situated in other states, stocks, bonds, 
choses in action, equipment of the plant, and so on, and the ordinary and 
usual place, and the only place in the Chicago Tribune for such advertising is 
in the financial and commercial section." 

The witness McFarland for the claimant, testified that he is the 
advertising manager, and has held the position five years, and was 
asked what they put in the classified advertisements, and answered all 
the character of the advertisements that come under the heading of 
classified index. He stated that he saw the letter inclosing the adver- 
tisement of this sale in question here, and was asked: 
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"Q. Would that [referring to classified index] include an advertisement sncii 
as was included in tbis letter from Mr. Hill's attorneys?' 

His answer was, "Yes, sir." He said that he received the letter first, 
and then turned it over to Mr. Lowery, and heard nothing more of it 
He then attempted to justify putting this notice of sale into the dis- 
play column at double rates for the reason : 

"A. Because it appeared from the copy that they wanted a buyer for this 
sale." 

Nothing of this kind appears in the evidence from anything stated 
or written by the trustee in bankruptcy, and nothing of the kind ap- 
pears in the notice itself, except as it is inferred from the fact that it 
was a notice of sale. McFarland further testified : 

"Q. What class of advertisements go into the financial display as a rule? 
A. Merchandise advertisements, advertisements that required what we call 
attention getting power ; that is, what is known as display advertisements.'^ 

There was no request from the trustee or his attorney that this no- 
tice of sale be published as a merchandise advertisement, which it was 
not, or that it was to be published so as to have "attention getting 
power." The witness further says that if a lawsuit was pending in 
Illinois, where under the law, in order to have a valid decree, there had 
to be an advertisement placed in a neyrspaper in Chicago, that adver- 
tisement would go in the classified columns of the paper. The witness 
also testified that this legal notice in one of the papers appeared on 
page 21, and that if it had appeared as a classified advertisement, it 
would have been on page 22 or one of the following pages. 

There is evidence that for display advertising in fiiis paper the 
charge of 36 cents per line is reasonable for Chicago. The question 
is. Was this claimant, the Chicago Tribune, justified in publishing this 
legal advertisement of this sale in the display columns on so-called dis- 
play pages, instead of in the classified advertisements and on the clas- 
sified pages where legal advertisements required by law to be pub- 
lished are published in the absence of special contract or special re- 
quest? 

[1] When this trustee in bankruptcy, an officer of this court, sent 
this notice of sale of property in a legal proceeding pending in and 
directed by this court, and which notice was ordered by the court to 
be published in the Chicago Tribune, the trustee expected, and had 
the lawful right to expect, as did the court itself, engaged as it was in 
administering the estate of the bankrupt, that the Chicago Tribune, if 
it undertook to publish the notice as requested, would publish it on 
the days mentioned and once in each week for three successive weeks, 
and that it would publish it as a legal notice of sale of bankrupt prop- 
erty required to be published by law, for it showed on its face that it 
was a legal notice to be published according to law, and one required 
to be published by law, as it recited that the sale had been ordered by 
the court in a pending bankruptcy proceeding. It was the duty of the 
Chicago Tribune, and necessarily implied if that company undertook 
the publication, that it would pubUsh the notice if reasonably possible 
in that part of the paper devoted to the publication of notices of that 
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kind and description, to wit, legal notices of sale in legal proceedings 
and charge therefor the legal rates fixed by law, if any, for publishing 
legal notices, or, if there were none, then the rates for such a publica- 
tion fixed by the custom and usage, or rules and regulations of the 
Chicago Tribune regulating rates, if any, and in this case 20 cents 
per line was the charge or rate so fixed. If any question arose as to 
this publication and its proper location in the paper, the trustee was 
to be notified. This was a specific instruction, and the Chicago Tribune 
was under no obligation to accept the work if unable or not willing to 
comply with this condition imposed by the trustee. In accepting the 
proposition or offer of the work to be done by it, the Chicago Tribune 
was not called upon to assume on conjecture, or justified in assuming 
on conjecturing, that the trustee in bankruptcy or the court had any 
purpose or desire other than that such notice should be published 
in that paper in due course on the days referred to, and in spaces 
or columns of that paper devoted to the publication of that class 
and kind of work, viz., legal notices in a pending proceeding in the 
bankruptcy court, and in accepting the work, in the absence of any 
special or specific agreement relating thereto, the Chicago Tribune im- 
pliedly undertook and agreed to charge therefor and accept its usual 
and customary price for publishing that class and kind of notices, and 
which in this case was 20 cents per line. That price and no other 
there was an implied promise to pay. It was, of course, implied and 
well understood that notice of the sale of the property was desired and 
intended to be given to all who might desire to purchase so far as 
possible, as otherwise the notice and its publication in Chicago would 
not have been directed by the court or trustee, but it was perfectly plain 
on the face of the papers to any intelligent mind that no special or 
extra or "display" notice was intended or desired, either generally or 
to any special or specific class of readers of the Chicago Tribune, by 
giving the notice a preferential or "display" position, as nothing to that 
effect was contained in either the letter of Mr. Bonney, the attorney 
for the trustee, or in the notice itself even by implication. But more 
than this, it is obvious, on inspection of the paper itself, that no unusual 
or special notice of this sale was in fact given to its readers by reason 
of the location, place, or page this notice occupied in the paper. No 
special attention was called to it in any way. In fact readers looking 
for bankrupt sales or other "legal sales" would look in the columns de- 
voted to such notices. 

If when an ordinary legal notice of sale of bankrupt property is sent 
to the publisher of a newspaper for publication he may assume, or in 
his own mind conclude and determine on his own surmises and under- 
standing, without consulting or notifying either the court or trustee, 
that more than ordinary notice is desired and intended, and thereupon 
place such notice in some conspicuous or "display" place in the paper 
for which double the usual rates for the publication of such a notice 
is charged, a wide field for extensive newspaper chargjes and profits 
will be opened, and bankrupt estates and dividends therein correspond- 
ingly decreased. 

[2] This court does not regard it necessary that a trustee in bank- 
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ruptcy shall aflSrmatively instruct newspaper publishers, to whom a 
legal notice of a proceeding in bankruptcy is sent for publication, that 
such notice must not be published in so-called "display" columns or 
on so-called "display" pages. The instruction is implied to publish it 
in the columns and on the pages devoted to the publication of legal 
notices. If a special contract is to be made or a special and extraordi- 
nary obligation or liability imposed, it is necessary that the minds of 
the parties meet, or that something be done and brought to the atten- 
tion of the party to be charged, accompanied by such conduct or want 
of action on his part that assent may be inferred and found, or that 
such party be estopped thereafter to deny the implied contract arising 
from either conduct or silence. The advertising managers of the Chi- 
cago Tribune, acting alone, could not make a special contract with or 
impose an extraordinary liability on this trustee in bankruptcy, or the 
estate represented by him, by publishing this notice as "display," in the 
absence of something in the order for the work authorizing it or con- 
ferring discretion in the premises. The witness Lowery states that: 

"Whenever the notice Is published because of some legal requirement, and 
there is not the maximum amount of publicity required or desired, it shall 
go into the classified [20 cents per line], but whenever the advertisement is 
placed for the publicity value of it, we put it in the financial and commercial 
section. ♦ ♦ ♦ In this case it was apparent to me that the advertisement 
was not being placed in Illinois to comply with any legal requirement. Sec- 
ondly, it was apparent that this advertisement was being placed for the pur- 
pose of selling," etc. 

This notice was published because of a legal requirement, the order 
of the court, and Lowery had no authority to determine otherwise, 
and it was not for Lowery, in the absence of the trustee, either to 
assume or try and determine the question how much or what degree of 
publicity was desired by such trustee. Presumably the trustee wanted 
such publicity as a notice of sale in a legal proceeding would give read- 
ers of legal notices of sale, not display advertisements, and presumably 
the notice was published to aid in securing a sale. I think all courts 
assume that the publication of notices of sale in legal proceedings are 
required by statute and by courts for the purpose of giving notice and 
to aid in securing a sale of the property. This is the "legal require- 
ment" to be "satisfied" in all cases, and requires no action or deter- 
mination on the part of a newspaper manager to determine it. If the 
trustee desired extra notice or "display advertising" at an added ex- 
pense of some $700 due solely to location of the advertisement in the 
paper, it was for him, not the Tribune Company, to say. If a ques- 
tion arose in the mind of Lowery, that is, "If any question comes up 
about the notice," says the letter, it was incumbent on the Tribune to 
call up Bonney or MacKenzie as directed. An extra or added expense 
of $700 in publishing an ordinary notice of sale of bankrupt property 
is not a small matter, and creditors who are represented by the trus- 
tee have the right to have the estate economically administered. 

"Ectpress contracts are where the terms of the agreement are openly avow- 
ed and uttered at the time of the making of it Implied contracts are such 
as reason and Justice dictate from the nature of the transaction, and which, 
therefore, the law presumes that every man undertakes to perform." Morley 
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7. Lake Shore, etc., R. CJo., 146 U. S. 162, 173. 174, 13 Sup. Ot 64, 58, 86 Ia 

Bd. 925 ; 4 Encyclopedia of U. S. Sup. Ct. Reports, 568. 

Reason and justice in this case, from the very nature of the trans- 
action and the fact that legal notices had a customary place in this 
paper at 20 cents per line, dictate that the Tribune should have 
accepted the publication at that rate, and that the trustee and this court 
had the right to assume that it would and did, if it published the. no- 
tice at all. That was the customary and reasonable charge for pub- 
lishing or printing such a notice on the classified pages, and in the 
classified columns where the notice belonged. 

There is not a scintilla of evidence in the case that it cost the claim- 
ant here more to publish this notice on the pages where it was pub- 
lished than on the pages where it should have been published. This 
contract was partly written and partly implied, but no agreement can 
be implied that the notice might at the option of the Tribune Company, 
without notice to the trustee, be published as a "display advertisement" 
at double the rates charged for legal notices required by law to be pub- 
lished. There is no evidence the trustee knew of or had his atten- 
tion called to any "display" columns, and it is certain there was no 
order or authority from this court or the trustee to give the notice 
extra or special location or display. No such contract was made, and 
no such contract can be implied. See generally 9 Cyc. 252, 270, 582, 
and cases cited. This court finds and holds on the entire evidence 
that 20 cents per line for the publication of these notices of sale was 
the fair, just, and reasonable value of the work done and service per- 
formed. There were 3,870 lines, and at 20 cents per line the amount of 
compensation should be $774. No tender was made, and for this 
reason interest on that sum will be allowed from November 1, 1914, or 
$64.50, in all $838.50. 

The report of the special master is disapproved and not adopted or 
confirmed. 

There will be an order allowing and directing the payment of the 
claim by the trustee at the sum stated, $838.50, from tfie assets of the 
estate. 



EASTMAN KODAK CO. v. NATIONAL PARK BANK et aL 
(District Court, S. D. New York. March 13, 1&16.) 

1. Assignments ^=»49 — Check as "Assignment" — Lettebs of Advice. 

That simultaneously with the drawing of a check on a bank by a foreign 
depositor the depositor, pursuant to the usual practice between the par- 
ties, sent the common letter of advice which frequently goes with a 
foreign check, to the bank, directing it to protect the check, did not 
create an "assignment" in view of Negotiable Instruments Law N. Y. 
(Consol. Laws, c. 38) { 325, providing that a check does not operate as an 
assignment and that the bank is not liable to the holder unless and until it 
accepts or certifies the check. 

[Ed. Note. — For other cases, see Assignments, Cent Dig. if 85-08 ; Dec 
Dig. «S=>49. 

For other definitions, see Words and Phrases, First and Second Series, 
Assignment.] 

^ss>For other cases see same topic ft KBY-NUMBER in all Key-Numbered Digests ft Indexes 
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2, Bills and Notes ^=»429 — Checks — ^Payment Thbotjgh Cleabino House. 

A check drawn on one bank In faror of another was presented for pay- 
ment at the clearing house and marked as a credit to the payee bank on 
the sheet of the drawee, but before the clearing house closed it was re- 
turned to the payee with the statement that the drawee had no instruc- 
tions to pay it. Under the rules of the clearing house, the whole day must 
expire before the credit entries are to be taken as receiving the assent of 
the debtor members, and it makes no difference for what reason they de- 
cline to admit the item. Held, that there was no payment of the check, 
and it did not alter the situation that the payee, upon return of the check, 
drew its check and in form made a repayment to the drawee instead of 
changing the clearing house entries. 

fEd. Note.— For other cases, see Bills and Notes, Gent Dig. f( 1245- 
1250, 1262. 1263 ; Dec. Dig. «=»429.] 

& Banks and Banking ^=»140(1)— Checks — Refusal to Pat— Llability. 

That a bank's refusal to pay a check was based upon a mistake of fact, 
in that it incorrectly believed it had received no letter of advice from 
the depositor directing payment of the check, did not make the bank liable 
to the holder of the check in view of Negotiable Instruments Law N. Y. 
{ 325, providing that a check does not operate as an assignment and that 
the bank is not liable to the holder unless it accepts or certifies the check. 

[Ed. Note. — For other cases, see Banks and Banking, Gent. Dig. {( 380, 
394-397; Dec Dig. C=>140(1).] 

4. Banks and Banking ^=»140(3)— Checks — ^Aooeftanob. 

A check drawn on a bank by a foreign depositor In favor of anothei 
bank was presented for payment at the clearing house and credited to the 
payee, but on the same day it was returned to the payee with the 
statement: "No instructions to pay. Present again.*' Held, that there 
was no acceptance, and moreover the clearing house is a means of pay- 
ment of checks and not of their acceptance, and checks do not contem- 
plate acceptance, but payment 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 385- 
388; Dec. Dig. «=»140(3).] 

& Banks and Banking ^=>140(7) — Checks — Equities. 

Where a check or draft to the order of a bank for plaintifiTs account 
was purchased from a drawer who made an assignment for the benefit of 
creditors and against whom a petition in bankruptcy was filed before pay- 
ment of the check or draft, plaintiff had no greater equities than 
other creditors of the drawer and was not entitled to have the drawee 
adjudged to hold the amount of the draft in trust for it. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 392 ; 
Dec. Dig. «=»140(7).] 

ft. Courts C=»281 — Jubisdiction — Law or Equity. 

a draft or check was purchased in England and sent by the purchaser 
to a bank, for plaintlfl!*s account. It was presented for payment at the 
clearing house and credited to the payee, but subsequently returned on 
the ground that the drawee had received no instructions to pay it ; where- 
upon the payee bank drew its check and in form repaid the amount to 
the drawee. Before payment, the drawer made an assignment for the 
benefit of creditors, and a petition in bankruptcy was filed against him in 
New York. A creditor attempted to attach the account in the drawee bank, 
and plaintiff sued the bank to declare a trust for plaintiff and named as 
defendants the drawee bank, the attaching creditor, the purchaser of 
the draft, the drawer, his assignee, the petitioning creditors in bank- 
ruptcy, and the receiver in bankruptcy. Held that, there being the requi- 
site diversity of citizenship between plaintiff and the drawee bank, the 
court had jurisdiction, since, if equitable jurisdiction did not exist, juris- 
diction at law existed on the theory that there was a claim in personam 

9=»ror otber cases see same topic A KEY-NUMBER in all Key-Numbered Digests & Indexes 
231 F.— 21 
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against the drawee for money had and received under a mistake of tsict, 
and imder the new equity rules the claim would be disposed of whether at 
law or in equity. 

[Ed. Note,— For other cases, see CJourts, Cent Dig. (( 820-«25; Dec. 
Dlg. <S=»281.] 

In Equity. Suit by the Eastman Kodak Company against the Na- 
tional Park Bank and others. On motion to dismiss. Bill dismissed 
on the merits. 

This is a motion to dismiss a bill in equity, of which the following is an 
analysis: The plaintiff is the purchaser from the defendant Kodak, Limited, 
of a draft or check drawn upon the National Park Bank and in favor of 
tha Bankers' Trust Company, to the account of the plaintiff. The drawer 
was one Alfred Edward Berthoud, a subject of Great Britain. The defendant 
Kodak, Limited, paid Berthoud for the draft, received it, and sent it by mail to 
the Bankers' Trust Company. This took place on January 24, 1914. On the 
same day Berthoud sent a letter to the National Park Bank as follows: 

"Dear Sirs: Please protect our checks for: 

$ 75.00 % American Electric Ry. Association 

Bankers Trust Co. % Eastman Kodak Co. 



$30,075.00 by the debit of our account." 
On February 2, 1914, the defendant Bankers' Trust Company received the 
check in the maU and the National Park Bank received the letter. On the 
morning of February 8, 1914, after receipt of the letter by the defendant, the 
check was presented f(Nr payment at the clearing house and was marked as 
a credit to the Bankers' Trust Company on the sheet of the National Park 
Bank. At 2:45 o'clock on that day, before the clearing house closed, the check 
was returned to the Bankers' Trust Company with the statement: "No in- 
structions to pay. Present again" — this being through a mistake on the part 
of the National Park Bank. The check was presented on February 4th and 
payment refused by the National Park Bank. At all the times in question, 
Berthoud had on deposit at the National Park Bank the sum of more than 
the face of the draft, $30,000. Berthoud has made an assignment for the bene- 
fit of creditors in England, a petition in bankruptcy has been filed against 
him in the Southern District of New York, and a receiver appointed. The 
FYirmers' Loan & Trust Company has attempted in the state court to attach 
the account of Berthoud in the National Park Bank upon a claim of its own. 
The parties defendant, besides National Park Bank, are the Farmers' Loan & . 
Trust -Company, who attached the credit, Kodak, Limited, the original pur- 
chaser of the draft, Berthoud, his assignee in England, the three petitioning 
creditors in bankruptcy, and the receiver in bankruptcy. The relief de- 
manded is that the Park National Bank be adjudged to hold the amount of 
the draft in trust for the plaintiff and that the interests of the other de- 
fendants be declared at an end. 

Clarence P. Moser, of Rochester, N. Y., and Joseph M. Hartfield, 
of New York City, for plaintiff. 

Louis F. Doyle, of New York City, for National Park Bank. 

James F. Horan, Edward H. Blanc, and George S. Mittendorf, all 
of New York City, for Farmers' Loan & Trust Co. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] It is not necessary to cite authorities for the rule that the 
execution and delivery of a check effects no assignment of the fund, 
because that is now provided by section 325 of the Negotiable Instru- 
ments Law. The plaintiff claims to have established a collateral agree- 
ment taking this case out of that rule. Courts have no doubt often 
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gone to some lengths to interpret the surrounding circumstsLnces as in- 
dicating an agreement to assign, but in no case like this, when the 
check was neither upon a specific fund nor for the whole amount of 
the fund. The only facts to change the rule are that simultaneously 
with the check went an advice to the drawee as follows : "Please pro- 
tect our checks for $30,(XXy/o Bankers Trust Co. Vc Eastman Kodak 
Co. by the debit of our account." This is no more than the common 
letter of advice which frequently goes along with a foreign check; 
it does not create an assignment, -^tna National Bank v. Fourth Na- 
tional Bank, 46 N. Y. 82, 7 Am. Rep. 314; Hopkinson v. Forster, L. 
R. 19 Eq. 74. This is indeed alleged to have been the usual practice 
between the parties, and as such it cannot well have been meant to 
create an assignment. If so, the bank would at its peril have been 
obliged to keep a list of the advices in the order of their priority. 
To have paid out a later check, when advice had been received of the 
issuance of an earlier check, would have exposed the bank to a suit 
unless the account was good for all. No bank would consider a cus- 
tomer's business which was to be done in such terms. It pays checks 
as they are presented, and receives advices in the case of foreign de- 
positors only for the purpose of identifying the items as they arrive. 
They serve as a safeguard to the vaKdity of the paper when the busi- 
ness is done at long range. 

None of the cases cited by the plaintiff have any bearing upon the 
facts here at bar. Coates v. First Nat. Bank of Emporia, 91 N. Y. 
20, was not a case of a check given to the payee and presented by 
him. The Emporia bank asked the insolvent to remit funds to New 
York bankers on which it might draw. The insolvent advised the 
Emporia bank that it had done so, and in performance of its repre- 
sentation drew a draft upon the New York bankers and told them 
to credit the account of the Efnporia bank. Whether the case was 
correctly decided or not, it was not a usual mercantile transaction 
consisting merely of the delivery of a check to the payee. Similarly, 
Fourth Street Bank v. Yardley, 165 U. S. 634, 17 Sup. Ct. 439, 41 
L. Ed. 855, depended wholly upon the fact that it was a transaction 
out of the common and by special agreement to meet the embarrass- 
ments of the drawer. Such cases cannot control a case like this. Na- 
tional Union Bank v. Earle (C. C.) 93 Fed. 330, is indeed more nearly 
in point, but one of three things about it must be true: Either it 
violates the general rule, or it depends upon the fact that the drawer 
had been collecting funds for the payee, or that there was an actual 
payment of the check. I think that it depends upon the last point and 
shall consider it later. Throop Grain Gleaner Co. v. Smith, 110 N. 
Y. 83, 17 N. E. 671, was not a case of a check on a bank at all, and 
the drawer actually advised the drawee that he had "assigned." For- 
tier V. Delgado, 122 Fed. 604, 59 C. C. A. 180, was a case of a check 
upon an especial fund set aside for laborer's pay, and held, somewhat 
doubtfully in my judgment, to be on that account an assignment. 
Re Hollins, 215 Fed. 41, 131 C. C. A. 349, L. R. A. 1915B, 438, and 
MuUer v. Kling, 209 N. Y. 239, 103 N. E. 138, are so remote as to 
require no notice. In all the cases cited some facts existed other 
than a mere advice to the draWee that the checks had been drawn and 
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a request that they should be honored, which is all that there was in 
the case at bar. 

I think it an extremely pernicious thing to throw doubt upon the 
scope of doctrines governing negotiable paper which, though a mere 
skeleton of expression, is among the most useful inventions of man- 
kind. To seek too readily for exceptions from the well-settled rules 
upon this branch of the law in pursuit of a supposed equity, which in- 
cidentally does not exist here, is an evidence of insufficient under- 
standing of the economies of finance and their immense value to in- 
dustry. 

[2] The only remaining question is whether the check was paid 
when it was presented. If I were to take the bill as it stood, I should 
have to decide that question for the plaintiff, because the allegation is 
categorical; but the parties agree that it shall be interpreted in the 
light of the rules and constitution of the clearing house. Payment 
is a matter of intent, and it seems to me quite clear that the mere 
entry of the items upon a sheet in the clearing house is not intended 
as a payment. It is what Mr. Justice Miller calls it in Columbia- 
Knickerbocker Trust Co. V. Miller, 215 N. Y. 191, 195, 109 N. E. 
179, 180, "a sort of tentative or provisional pa)mient," "As between 
the immediate parties to the transaction, then, there was plainly no 
payment," 215 N. Y. 180, 109 N. E. 196. The rules make it clear 
that the whole day must expire before the credit entries are to be 
taken as receiving the assent of the debtor members, and it makes 
no difference for what reason they decline to admit the item. 

It is true that the Bankers' Trust Company drew its check on Feb- 
ruary 4th to make good the deficit, and in form that was a repay- 
ment, but it was not such in its whole setting; it was only to avoid 
garbling the original entries and the footings, and so confusing the 
bookkeeping. In just the same way a bank will always correct er- 
rors in its customer's account by a new check from the customer, 
rather than to correct its books and make a change in the books. 
The case cited, Columbia-Knickerbocker Trust Co. v. Miller, supra, 
required a decision that the provisional entries were not payments 
and proceeded upon that theory, because if the National Bank of Com- 
merce had once collected the check it held the amount for the Colum- 
bia-Knickerbocker Trust Company, and they were responsible to 
Miller, the customer, if they did not collect. In that case, as well, the 
National City Bank drew a check to correct the provisional credit to 
itself, as it was obliged to do by the clearing house rules. In Hentz 
V. National City Bank, 159 App. Div. 743, 144 N. Y. Supp. 979. the 
Appellate Division for the First Department made a similar ruling, 
and it must, of course, be taken as a fixed rule of commercial law in 
the state of New York. Aside from the fact that it appears to me a 
correct decision, I should feel very doubtful of the propriety in such 
a matter of trying to start an opposite rule upon such a question, so 
that the decision might be one way when the suit was between citi- 
zens and another when this court had jurisdiction. Such a condition 
is always to be avoided unless it is absolutely necessary, although this 
court is, of course, not authoritatively bound by the rulings of state 
courts on matters of commercial law. I believe that Judge Dallas' 
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decision in National Union Bank v. Earle, supra, is certainly to the 
contrary, but it was some time ago, and appears to have proceeded 
without any consideration of the actual machinery of the clearing 
house ; payment seems to have been assumed without discussion. If 
it must be taken as an authority consciously contrary to the rule in 
Columbia- Knickerbocker Trust Co. v. Miller, supra, and Hentz v. 
National City Bank, supra, I can only say with the greatest respect 
that, being forced to choose between authorities none of which is au- 
thoritative, I must select that one which appears to me more con- 
sonant with the real purpose of the parties to the transaction. 

[3, 4] Some point is made that the first refusal to pay the check 
was based upon a mistake of fact as was the case, because notice had 
in fact been received and the statement to the contrary was incor- 
rect. The mistake was quite irrelevant. Had the National Park 
Bank refused to honor the check willfully and for no reason whatever, 
no liability would have attached to it; the payee can sue only the 
drawer, and the drawer must look to the drawee. Negotiable Instru- 
ments Law, § 325. There is perhaps also a faint suggestion that the 
transaction may be regarded as an acceptance, but this, too, is with- 
out foundation. Waiving the point that an acceptance must be in 
writing, it is enough to say that there was no intention to accept. The 
clearing house is a means of payment of checks not of their accept- 
ance ; indeed, checks are drafts which do not contemplate acceptance 
but payment. If the transactions on February 3, 1914, constituted a 
payment, then the plaintiff has a good cause of action in personam 
against the National Park Bank, because the "repayment" of the 
Bankers' Trust Company was without doubt by mistake ; but, if they 
did not create payment, then the Nationial Park Bank was not liable 
to the plaintiff upon any theory whatever. Payment therefore is the 
only possible ground of recovery. 

[5] The plaintiff makes much of its supposed equities, but I confess 
I can find no reason to prefer it against other creditors, whose money 
was no doubt as dear to them as the plaintiff's was to it. They bought 
a check, nothing more, nothing less. They knew what a check was, 
and that in buying it they got nothing whatever but the credit of the 
drawer until they got it paid. Just what the injustice is in keeping 
them in the same class with other creditors who equally took the 
chances of the drawer's credit is not apparent to me. 

[8] The point of jurisdiction it is not necessary to consider, ex- 
cept to say that the bill attempts to present some cause of suit or cause 
of action against at least the drawee bank. It makes no difference 
whether that claim is at law or in equity under the new equity rules. 
I ought to call it by the proper name and dispose of it, if it were 
good from any point of view. If equitable jurisdiction does not exist 
on the theory of adjusting the rights in a res in court, jurisdiction 
at law does exist on the theory of a claim in personam against the 
drawee for money had and received under a mistake of fact, because 
the plaintiff and the National Park Bank have the requisite diversity 
of citizenship. 

Therefore a decree may be entered on the merits, and that decree 
will be a dismissal of the complaint, with costs. 
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UNITED STATES v. FLETCHER et aL 
(District Court, D. South Dakota, S. D. February J29, 1916.) 

1. United States ^=»133 — Actions by — ^Laches. 

The principle that the United States is not bound by any statute of 
limitations, nor barred by any laches of its officers, is applicable only to 
suits brought in its capacity as a sovereign government to enforce a 
public right or to assert a public interest 

[Ed. Note.— For other cases, see United States, Cent Dig. S§ 127, 128 ; 
Dec. Dig. «=>133.] 

2. Parties ^!=»6(1) — Nominal Pabties — Real Pasties in Interest. 

« A court may look beyond the names of the parties to a suit and ascer- 

tain the real parties in interest from the facts as they appear in the 
record. 

[Ed. Note — For other cases, see Parties, Cent Dig. | 6; Dec Dl|^. 
<8=^(1).] 

3. United States ^=s>133 — Suit by Noional Pabtt — ^Laches. 

Where a suit by the United States to set aside a patent to land was 
allowed to stand without action for 35 years before a subsequent pur- 
chaser through mesne conveyances from defendant was brought in as 
a party, and it appeared from the record that complainant had no inter- 
est in the land, but that in case It succeeded in the suit the same would 
be patented to a third person on a homestead entry made before the suit 
was brought, the laches was such as to constitute a bar to the further 
prosecution of the suit 

{Ed. Note.-— For other cases, see United States, Cent. Dig. |§ 127, 128; 
Dec. Dig. <5=>133.] 

4. Equity <s=»67 — Laches — ^Failure to Prosecute Suit. 

The mere institution of a suit does not relieve a party from the charge 
of laches, but if he fails in Its diligent prosecution the consequences are 
the same as though no suit had been brought 

[Ed. Note. — For other cases, see Equity, Cent, Dig. U 191-196; Dec. 
Dig. <g=5>67.] 

5. Lis Pendens ^=»10 — Operation and Effect — Prosecution of Action. 

The protection afforded by* a lis pendens filed pursuant to statute is 
lost if the suit is not diligently prosecuted. 
[Ed. Note.— For other cases, see Lis Pendens, Cent Dig. ( 29 ; Dec. Dig. 

«=5>10.] 

In Equity. Suit by the United States against Nathan R. Fletcher, 
Hannah Jones, and Charles Gors. Decree for defendants. 

Robert P. Stewart, U. S. Dist. Atty., and E. W. Fiske and George 
Philip, Asst U. S. Dist. Attys., all of Sioux Falls, S. D. 

Alan Bogue, Jr., of Centerville, S. D., and E. E. Wagner, of Sioux 
Falls, S. D., for defendant Gors. 

ELLIOTT, District Judge. This is a suit commenced by the United 
States, by bill of complaint filed in the United States District Court in 
and for the territory of Dakota, on the 13th day of January, 1879, 
against Nathan R. Fletcher, for the purpose of canceling and vacating 
a patent theretofore issued to him for the N. W. y^ of section 25, town- 
ship 97, range 52, in the then territory of Dakota, situated in what 
is now Turner county, state of South Dakota, alleging fraud on the 

^s>For oUier cases see same topic & KST-NUMBER in all Key -Numbered Digests ft Indexes 
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part of Fletcher in procuring said patent. It is alleged that at the 
time of final proof Fletcher paid the government price for the land, 
and that patent was issued therefor on October 5, 1875. 

Thereafter, an amended bill was filed, making Hannah Jones defend- 
ant, alleging that after the date of final proof by Fletcher and before 
the issuance of said patent she became the purchaser from Fletcher, 
and held the title to said premises by deed from him. Thereafter an 
appearance was entered for both defendants, and on the 15th day 
of November, 1880, the defendant Jones filed her answer in said ac- 
tion, and no further steps were taken in the trial of said cause, except 
the taking of some depositions in the spring of 1881. Said action was 
never placed on the trial calendar for trial by either of the parties 
thereto, and when the territory of Dakota was divided into two states, 
and the state of South Dakota was admitted into the Union in 1889, 
the files in said case were included and bundled with other files of 
the territorial District Court, and conveyed to the city of Sioux Falls, 
one of the places provided for holding United States District Court in 
the state of South Dakota. Nothing was done therein until the fall 
of 1914, when, at the request of I>atniel Farnum, hereinafter named,, 
a petition was made to the court and a second amended complaint 
was filed, making Gors, the present holder of the title, a defendant. 
Service was had upon the defendant Charles Gors, and he came in 
and answered, and proofs were submitted upon all of the issues made 
by the pleadings. 

It appears : That said Hannah Jones, on the 23d day of August, 
1894, duly sold said premises and by deed transferred the same, by 
her attorney in fact, William Watts Jones, unto Joseph Allen. That 
Joseph Allen and wife conveyed the same by a good and sufficient 
deed, June 13, 1896, unto Joseph AUen. That thereafter an action was 
commenced in this court, by said Joseph Allen against said Daniel 
Farnum, to determine adverse claims to said premises, and upon stip- 
ulated facts a judgment was, on the 18th day of April, 1896, duly 
entered in this court, in substance determining that said Allen was the 
owner in fee of said premises and entitled to the possession thereof, 
and that said Farnum had no title thereto or right of possession there- 
of. That said Joseph Allen died, and a decree of distribution, dis- 
tributing said premises unto his widow, EHzabedi Allen, was duly 
entered by the county court of the county in which the land was sit- 
uated, and thereafter, May 28, 1900, said Elizabeth Allen sold and 
delivered her warranty deed to said premises unto the defendant 
Charles Gors, all of which deeds are duly recorded in the office of 
the register of deeds of Turner county, immediately after their respec- 
tive dates. That Gors now holds the title thereto under and by virtue 
of said mesne conveyances. 

Said lands, on the 18th day of December, 1873, at the date Fletcher 
filed his pre-emption declaratory statement, were public lands of the 
United States, subject to pre-emption settlement. It is further un- 
disputed in the record that Daniel Farnum established his residence on 
the premises described in the bill of complaint April 4, 1874, made his 
application to enter the same under the homestead laws of the United 
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States, and has continuously resided upon this land, under that entry, 
up to the present time. 

The answer of the defendant Gors pleads abandonment of the ac- 
tion by the plaintiff, pleads laches on the part of the plaintiff and there- 
fore an estoppel to prosecute this action, and pleads that he was an 
innocent purchaser for a valuable consideration, with proper denials. 
I may add that there was offered an index of lis pendens of the county 
in which the land was situated, showing, in proper columns, the name 
of the i^aintiff, the United States, the defendants Fletcher and Jones, 
the date of commencing the action, and the descripticwi of the prem- 
ises ; but no proof was offered that a lis pendens was on file in the 
office of the register of deeds, or that it had ever been recorded as re- 
quired by the law of the state of South Dakota. 

Upon the face of this record it seems undisputed that if the plain- 
tiff is to succeed in this action and the patent of Fletcher is canceled, 
and if this defendant Gors is held not to be an innocent purchaser, 
the land will become the property of said Daniel Farnum, who has 
earned the right to make final proof thereon by his continuous resi- 
dence, and that the government itself has no interest in or to said 
premises, but is the nominal plaintiff in this case, for the benefit of 
said Daniel Farnum. 

Before considering the somewhat difficult issues that are presented 
in what may be termed the real defense of the defendant Gors, as to 
his being an innocent purchaser for value, and the holder of the legal 
title by mesne conveyance from the original patentee, it becomes neces- 
sary to consider the two defenses urged in behalf of the defendant 
Gors: 

(1) That the long delay of 35 years from the institution of this suit 
to the time of making the defendant Gors a party thereto was, as to 
him, an abandonment of the suit, and that it therefore placed the 
plaintiff in the same position as if no suit had ever been commenced 
at the date of the second amended complaint, December 21, 1914. 

(2) That the plaintiff in this suit is guilty of unusual and extraordi- 
nary laches — that it has been culpably negligent in failing to prosecute 
this action, and is estopped and barred by its laches to proceed against 
the defendant Gors. 

These two questions may be considered together, as the same prin- 
ciples are, in my judgment, applicable to both. It is settled that the 
government of the United States, like an individual, may maintain an 
appropriate action to set aside its grants and recover property of which 
it has been defrauded. Generally speaking, the laches of officers of 
the government cannot be set up as a defense to a claim made by the 
government. United States v. Beebe, 180 U. S. 343, and citations at 
page 354, 21 Sup. Ct. 371, 45 L. Ed. 563; United States v. Insley, 130 
U. S. 263, and citations at page 266, 9 Sup. Ct. 485, 32 L. Ed. 968. 
The claims of the United States cannot be treated as stale claims, nor 
can the defense of stale claim and laches be set up against them. Unit- 
ed States V. Dallas Mil. R. Co., 140 U. S. 633, 11 Sup. Ct. 988, 35 L. 
Ed. 560. 

This doctrine is applicable with equal force, not only to the ques- 
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tion of the statute of limitations in a suit at law, but also to the ques- 
tion of laches in a suit in equity. United States v. Insley, supra; 
United States v. Beebe, supra. The foregoing rule has, so far as I 
can find, never been departed from where an action is brought to en- 
force a public right or to assert a public interest. 

In this connection, however, the defendant Gors asserts that the 
plaintiff in this case is a formal party to the suit, and the real remedy 
sought in its name is the enforcement of a private right for the benefit 
of a private party, and no interest of the United States is involved ; 
that, therefore, a court of equity will not be restrained from adminis- 
tering the equities between the real parties by an exemption of the 
government, which exemption was designed for the protection of the 
rights of the United States alone, and therefore laches in this case 
may be charged against the government of the United States. This 
view has been sustained in United States v. Beebe, 127 U. S. 338, 8 
Sup. Ct 1083, 32 L. Ed. 121. 

[1] The principle that the United States are not bound by any stat- 
ute of limitations, nor barred by any laches of their officers, however 
gross, is applicable only to a suit brought by the United States as a 
sovereign government to enforce a public right or to assert a public 
interest. United States v. Nashville, etc., Ry. Co., 118 U. S. 120, 6 
Sup. Ct. 1006, 30 L. Ed. 81. Upon the face of this record Farnum 
has resided upqn this land all of these years since prior to the time 
Fletcher made his proof, claiming the same under his homestead entry. 
It was at his request that this suit has been attempted to be revived, 
and it is for his benefit it is being prosecuted, as the government has 
already received its price for the land, ^ind the title thereto will vest in 
Farnum, by final proof under his homestead entry above referred to. 

[2] Under these circumstances, I am of the opinion that this case 
stands upon a different footing and presents a different question than 
in those cases where the action is brought by the plaintiff as a sovereign 
government to assert a public interest; that the government is only 
a nominal complainant party, has no real interest in the litigation, and 
in effect, in prosecuting this action, it allowed its name to be used for 
the sole benefit of Farnum, a private person. It has not been unusual 
for the Supreme Court of the United States to determine the real par- 
ties to a suit by reference, not merely to the names in which it is 
brought, but to the facts of the case as they appear of record. United 
States V. Beebe, 127 U. S. 344, 8 Sup. Ct. 1083, 32 L. Ed. 121 ; United 
States V. Nashville, etc., Ry. Co., supra. 

It is therefore not conclusive of the principal question in this case 
at bar that Farnum is not named as a party plaintiff. Whether he is 
the actual party must be determined by a consideration of the nature 
of the case as presented on the whole record, under the peculiar cir- 
cumstances of the case, and upon the face of this record neither plain- 
tiff nor defendant will contend that there would be any excuse for 
the prosecution of this action, or that there would ever have been any 
second amended complaint filed herein, except at the instance of and 
for the benefit of said Farnum, rather than the prosecution of any in- 
terest of the government therein. In re Ayers, 123 U. S. 443, 445, 
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493, 8 Sup. Ct. 164, 31 L. Ed. 216. The court will look behind and 
through the nominal parties on the record, to ascertain who are the real 
parties in interest. New Hampshire v. Louisiana, and New York v, 
Louisiana, 108 U. S. 76, 2 Sup. Ct. 176, 27 L. Ed. 656. 

[3] I am of the opinion that in the case at bar the act of the gov- 
ernment, the complainant, in its second amended complaint, filed De- 
cember 21, 1914, was not for the purpose of asserting a public right 
in this property in controversy, or protecting a public interest in this 
property, but merely to form a conduit through which Farnum can 
proceed against the defendant Gors. Under these circumstances, the 
rule applicable to laches of officers of the United States has no ap- 
plication to govern this court. The rights of the parties must be de- 
cided as in like cases between private litigants. United States v. Beebe, 
supra. 

[4] The court having determined to its satisfaction that this plain- 
tiflF does not bring this action as a sovereign government to assert a 
public interest, that it is only a nominal complainant and has no real 
interest in the litigation, it comes into this court of equity and prays 
its decree that the title to the land in controversy be quieted in it. It 
slept upon its rights for 35 years. It is true it conimenced an action, 
but the mere institution of an action does not relieve the plaintiff of 
the charge of laches because of its failure to diligently prosecute said 
action. Northrup v. Browne, 204 Fed. 224, 122 C. C. A. 496. 

Plaintiff was not guilty of laches before filing the original bill, but 
has been guilty of laches in not prosecuting the same with diligence, in 
that it has failed for 35 years to prosecute the same, after the filing of 
its bill. The law is well settled that the mere institution of a suit does 
not relieve a person from the charge of laches, and if he fail in its dili- 
gent prosecution the consequences are the same as if no action had 
been begun. Johnston v. Standard Mining Co., 148 U. S. 360, 13 Sup. 
Ct. 585, 37 L. Ed. 480; United States v. Des Moines Navigation & 
Ry. Co., 142 U. S. 510, 12 Sup. Ct. 308, 35 L. Ed. 1099; Patterson 
V. Hewitt, 195 U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214; Hagerman v. 
Bates, S Colo. App. 391, 38 Pac. 1100; Willard v. Wood, 164 U. S. 
502, 17 Sup. Ct. 176, 41 L. Ed. 531. The doctrine operates, not only 
as against the filing of a stale suit, but also against the slothful prose- 
cution of a suit seasonably filed. I>rees v. Waldron et al., 212 Fed. 
93, 128 C. C. A. 609. 

I therefore conclude that, while it is undoubtedly true that when the 
government is the real party in interest and is proceeding simply to 
assert its own rights and recover its own property, there can be no 
defense on the ground of laches or Hmitations, yet where, as in this 
case, suit is brought in its name to enforce the rights of individuals, 
and it appearing to the satisfaction of the court that no real interest 
of the government is involved, the defense of laches on the part of 
the defendant Gors should be sustained as though the government 
was out of the case, and the litigation was carried on in name, as 
in fact, for the benefit of Farnum. Under any view of the facts in 
this case, it cannot be for a moment claimed that this suit has been 
j)rosecuted with diligence, it having been allowed to linger for 35 
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years, with no steps taken in its prosecution, and the action is there- 
fore, as to defendant Gors, the same as if no action had been begun. 

Applying the doctrine of laches to the plaintiflF, there is no equity 
in its claim against the defendant Gors, it does not appeal to the con- 
science, it is met by an equitable estoppel, it was not prosecuted with 
reasonable diligence, and a court of equity should not sustain it. John- 
ston V. Standard Mining Co., supra ; State of Iowa v. Carr, 191 Fed. 
257, 112 C. C. A. 477. 

The plaintiff attaches some importance to the fact that a lis pendens 
was filed in the office of the register of deeds of Turner county, S. D. 
By the statutes of Dakota, passed in the year 1885, it was provided 
that a lis pendens might be filed and recorded in the office of the regis- 
ter of deeds upon the commencement of an action. There is no proof 
offered in this case that any record was ever made of any lis pendens 
in this action ; only an index to lis pendens was introduced, with noth- 
ing of the contents of the lis pendens, except the names of the parties 
to the action and the date of filing and the premises affected by it 
This alleged filing was of the date of March 29, 1880. 

[5] To apply the doctrine of lis pendens it was necessary that the 
suit be continuously prosecuted, and the protection, if any, afforded 
to plaintiff under the doctrine that this lis pendens record was notice 
to the world, was lost by failure on its part to prosecute its action 
with due diligence. Kelley v. Culver's Administrator, 116 Ky. 241, 
75 S. W. 273, 25 Ky. Law Rep. 443; Taylor v. Carroll, 89 Hd. 32. 
42 Atl. 920, 44 L. R. A. 479; Trimble's Lessee v. Boothby, 14 Ohio, 
109, 45 Am. Dec. 526. 

I repeat that there is no evidence in this case that any notice of lis 
pendens was filed in the office of the register of deeds and entered as 
required by section 108 of the Code of Civil Procedure of this state ; 
a simple index having been offered. It is not pretended that this is a 
compliance with such lis pendens statute, and owing to the failure to 
prosecute said suit no interest can be claimed by virtue thereof. 

Judgment should be entered in favor of the defendant Gors, and 
against the plaintiff, dismissing said action, and that defendant go 
hence without day. 



SPRINGFIELD GAS & ELECTRIC CO. v. BARKER, Atty. Gen., et aL 

(District Court, W. D. Missouri, S. D. July 6, 1915.) 

No. a 

1. Electricitt «=»11 — ^Rates — ^Establishment by Coumissxon. 

A public service commission cannot base the establishment of rates by 
it on the fact that the reduction of electric service rates in a particular 
city would equaUze conditions, so as to build up a profitable patronage 
and enable the company to produce a net return equal to that in another 
city where the new rates were in force. 

[Ed. Note. — For other cases, see Electricity, Dec Dig. ^=»ll.] 

2. Electricity ^=»11 — Supply — Temporary Injunction. 

Where the valuation placed by a public service commission in fixing 
electric service rates on a number of large items was seriously oontro- 

®=»For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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vert^. and It appeared that If the concipany's contention was correct the 
rates fixed were confiscatory, and It was doubtful whether the com- 
mission's findings were sufficient under the law, the difficulty the com- 
pany would experience in collecting the increased rates for past services 
after the final hearing if the rate should be found confiscatory, and the 
fact that the consumers can be protected by requirement that accounts of 
collections be kept and an injunction bond given for the payment of 
the excess charges if the order of the commission be sustained, justifies the 
issuance of a temporary injunction restraining the enforcement of the 
commission's order pending the final hearing. 

[Ed. Note. — For other cases, see Electricity, Dec. Dig. «s»ll.] 

In Equity. Suit by the Springfield Gas & Electric Company against 
John T. Barker, Attorney General, and others, to restrain the enforce- 
ment of an order made by the Public Service Commission of the State 
of Missouri. Temporary injunction granted., 

W. D. Tatlow, of Springfield, Mo., John M. Olin, of Madison, Wis., 
and Tatlow & Mitchell, of Springfield, Mo. (Olin, Butler, Stebbins. 
Curkeet & Stroud, of Madison, Wis., of counsel), for complainant. 

William G. Busby, of CarroUton, Mo., and E. C. McAfee and T. 
Neville, both of Springfield, Mo., for defendants. 

Before SANBORN, Circuit Judge, and POLLOCK and VAN 
VALKENBURGH, District Judges. 

PER CURIAM. The defendants seek to restrain the enforcement 
of an order made June 23, 1914, by the Public Service Commission 
of the state of Missouri, fixing the value of complainant's property, 
conceived to be used and useful in the public service in supplying 
electric energy at Springfield, Mo., and the rates to be charged for 
electricity by complainant, on the stated ground that said rates are 
unreasonably low, and are based upon an unreasonable and illegal 
valuation of complainant's property, and on the further ground that 
the enforcement of said rates would deprive complainant of its prop- 
erty without due process of law, and would deny to it the equal pro- 
tection of the laws, in contravention of the Constitution of the United 
States and of the Constitution of the state of Missouri ; also on the 
still further ground that said commission, in fixing said rates, exceeded 
its powers under the Constitution and laws of the state of Missouri. 
The present hearing is upon motion for a temporary injunction ; there- 
fore we shall consider only so much of the issues presented as con- 
cern the propriety of the immediate relief prayed, reserving a deter- 
mination of the merits for the final hearing of the cause. The power 
pf the commission to establish just and reasonable rates, based upon 
a fair valuation of complainant's property after a full and fair hear- 
ing, such as the law guarantees, will be assumed. 

The valuation fixed by the commission as a basis for determining 
reasonable and just rates was $300,000. The rate of return allowed 
was 7 per cent Complainant insists that this rate of return is unrea- 
sonably low, and that the valuation fixed is less than one-half the 
actual value of the property used and useful in the business, and of 
the price paid therefor. by complainant. Since the order of June 23, 
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1914, became eflfective, an actual test, covering a period of approxi- 
mately eight months, has been made of the effect of these rates upon 
the business of complainant, monthly reports thereof have been filed 
with the commission, as required, and the results have been placed be- 
fore the court. 

The opinion and order of the commission discloses that it took the 
lowest of the computations, made by three several engineers, of the 
cost of reproduction new of the property involved, less depreciation, 
made substantial reductions thereon, and therefrom deduced an actual 
cost of reproduction, less depreciation, of $200,126. The fixed val- 
uation of $300,000 was arrived at by the addition thereto of $100,000, 
because of "considering said plant as a going concern and taking into 
account the fact that said plant is in successful operation, and including 
engineering, supervision, and interest during construction, organiza- 
tion and general expenses, legal expenses, contingencies, insurance, 
general contractor's profit, promotion and other development expenses, 
working capital, and including all other elements of value, tangible and 
intangible, as used in the public service in supplying electric energy at 
Springfield." It is contended by complainant that this allowance for 
the various items thus recited is tmreasonably low to the point of con- 
fiscation. The commission has made an omnibus allowance, without 
itemization in findings, opinion, or order. Hence it is impossible to test 
the reasonableness of its findings without such a comprehensive exami- 
nation of the entire case as is impracticable upon a preliminary hearing 
of this nature. We turn, therefore, to such elements of disagreement as 
are presented in tangible and defined form upon the face of the 
proceedings. 

[1] Especial emphasis is laid by complainant upon the following 
items disallowed by the commission: Steam power plant, $106,000; 
going value, $60,000 to $140,000; cash working capital, $20,000 to 
$25,000; managerial and legal expenses, $9,000 per year; new busi- 
ness expenses, $2,500 per year ; expenses of the rate-making proceed- 
ing, approximately $50,000. It is practically conceded, and sufficiently 
appears, that if complainant is correct in its contentions respecting 
these several items the rate of return would be unreasonably low, and 
the order of the commission probably confiscatory, even upon the rate 
of return established by it. On the contrary, if all these items be dis- 
allowed, the percentage of net return would be so unusually high ^ in 
comparison with that in a great number of cities presenting conditions 
sufficiently analogous for purposes of useful comparison as to cast a 
reasonable doubt upon the estimates and computations of the commis- 
sion which could make such a result possible. 

Replying to this suggestion at the argument, cotmsel for defendants 
sought to justify the order of the commission in this case upon the 
ground that a like rate is in force at Joplin, Mo., a city of almost the 
same population. Complainant asserts that the nature of the indus- 
tries and business conditions at Joplin operate to produce a materially 
greater net return at Joplin than at Springfield. To this the defend- 
ants reply that the establishment of an identical rate at Springfield 
would tend to build up a profitable patronage at that place to such 
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an extent as to equalize industrial conditions in the two cities; but 
such a result must necessarily be theoretical and speculative. Com- 
mission action based upon such considerations invade the right of con- 
trol and management incidental to ownership. In Northern Pacific 
Railway Company and Minneapolis, St. Paul & Sault Ste. Marie Rail- 
way Company v. State of North Dakota ex rel. T. F. McCue, Attorney 
General, 236 U. S. 585, 35 Sup. Ct. 429, 59 L. Ed. 735, the Supreme 
Court of the United States has said that it is beyond the power of the 
state to compel the establishment and maintenance of rates not other- 
wise reasonable in order to build up a local enterprise. 

[2] It is apparent that, if the contentions of complainant be sus- 
tained in any substantial degree, the return upon its investment would 
fall short of a fair and reasonable return at the rate fixed by the com- 
mission itself. It further appears that such claims demand serious 
consideration. The court has been embarrassed, in its review, by the 
form of the decision and findings which enumerate, in general terms, 
the items included, but fail to specify the amount allowed for each. 

Subsection 2 of section 78 of the Public Service Commission Act 
(Laws 1913, p. 616) provides: 

"The commission shall make and file its findings of ftict in writing upon all 
matters concerning which evidence shall have been introduced before it 
which in its judgment have bearing on the value of the property of the gas 
corporation, electrical corporation or water corporation affected. Such find- 
ings shall be subject to review by any circuit court of this state in the same 
manner and within the same time as other orders and decisions of the com- 
mission. The findings of the commission so made and filed, when properly 
certified under the seal of the commission, shall be admissible in evidence in. 
any action, proceeding or hearing before the commission or any court, in 
which the commission, the state or an ofiicer, department or institution there- 
of, or any county, city or municipality or other body politic and the gas cor- 
poration, electrical corporation or water corporation affected may be interested 
whether arising under the provisions of this act or otherwise, and such find- 
ings, when so Introduced, shall be conclusive evidence of the facts therein 
stated as of the date therein stated under conditions then existing, and such 
facts can only be controverted by showing a subsequent change in conditions 
bearing upon the facts therein determined.*' 

It may be doubted whether a decision and findings which state noth- 
ing but the total valuation fixed by the commission, without showing 
the amount allowed for each item included, would be a compliance 
with the manifest purpose of the law to permit the parties interested to 
test in court the questions involved. Under such circumstances, what 
is the duty of the court upon temporary hearing? In Newton v. Levis, 
79 Fed. 715, 25 C. C. A. 161, the Court of Appeals announced the 
rule which prevails in this circuit : 

"When the questions to be ultimately decided are serious and doubtful, the 
legal discretion of the judge in granting the writ should be Influenced large- 
ly by the consideration that the injury to the moving party will be certain, 
great, and irreparable if the motion is denied, while the inconvenience and loss 
to the opposing party will be inconsiderable, and may well be indemnified by a 
proper bond, if the injunction Is granted. A preliminary injunction maintain- 
ing the status quo may properly issue whenever the questions of law or fact 
to be ultimately determined in a suit are grave and diflacult, and injury to^ 
the moving party will be Immediate, certain, and great if it is denied, while 
the loss or Inconvenience to the opposing party will be comparatively small 
and insignificant if it is granted.*' 
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Counsel for defendants in their brief point out that, if its contention 
IS sustained, complainant will seek to recover its losses by making 
charges against consumers in excess of the rates then in force. They 
say: 

"After a final hearing, and these rates declared Ulegal, the complainant will 
be admirably situated to make such collections. Having a monopoly of the 
business, and power to discontinue the service at will, complainant has the 
whip hand and requires no aid from court to maintain its rights." 

A sufficient answer to this argument is found in the fact that con- 
sumers of electricity are constantly changing, and that additional 
charges could scarcely be enforced against those who had not enjoyed 
the lower rate. Moreover the powers of complainant are not so ab- 
solute as this suggestion of counsel would imply. It would, in most 
cases, be put to its recovery at law, and this would involve a multi- 
plicity of suits, such as it is the province of equity to prevent. 

On the other hand, the injury to the moving party in this case will 
be certain, great, and irreparable if its motion be denied and its con- 
tentions ultimately sustained, while the inconvenience and loss to each 
consumer will be inconsiderable and may well be indemnified by a 
proper bond. A course of business that will insure a prompt refund 
•of charges ultimately adjudged to be excessive may easily be pre- 
scribed in a case like this. The complainant offers, in place of the 
old 15-cent rate for residence lighting, to install rates not in excess of 
10 cents per kilowatt hour, and the temporary injunction will be 
ifranted upon that condition. It will further be provided by the order 
that such a record shall be kept by the. complainant, and such evidences 
of consumption and payment issued to the consumer that any excess 
due the latter may be readily computed and judicially determined. A 
bond in sufficient amount and with appropriate conditions will be 
exacted to insure compliance with the order made, and jurisdiction 
will be reserved in this court to adjudicate all claims which may be 
found to accrue from the granting of the temporary injunction prayed. 

An order may be prepared in accordance with the views herein ex- 
pressed. 



In re ALIENS. 
(District Court, N. D. New York. April 1, 1916.) 

1. Aliens ^=s>54— Defobtation of Aliens— Suspension of Deportation. 

Immigration Act Feb. 20, 1907, c. 1134. § 19, 34 Stat 904 (Comp. St 1913, 
i 4268), provides that the Commissioner General of Immlgratloii may sus- 
pend, upon conditions to be prescribed by him, the deportation of any 
aUen found to have come in violation of that act if the testimony of such 
aUen is necessary on behalf of the United States government in the prose- 
cution of offenders against any provision thereof. Held, that such alien 
may be detained when his testimony is necessary in a suit to recover a 
penalty for a yiolatlcm of that act as well as when his detention is neces- 
sary or desired for prosecution of a criminal offense thereunder. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112 ; Dec. Dig. ^=9 
54.] 

€ss>For other cases see same topic ft KBT-NUMBER in all Key-Numbered Digests ft Indexes 
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2. AUBNS ^=>64— Deportation of Ai*iens— Suspension of Depobtatton. 

Immigration Act Feb. 20, 1907, § 19, authorizes the Commissioner 
General of Immigration to suspend, upon conditions to be prescribed by 
him, the deportation of any alien whose testimony is necessary in the 
prosecution of offenders against any provision thereof. A rule of the 
Commissioner General of Immigration provides that, where the deporta- 
tion of an alien is stayed so that he may testify concerning violations of 
the immigration law, the case must be promptly reported to the United 
States attorney, with request that if he decides to Institute proceedings 
he either talse the deposition of the alien or secure a court order for his 
detention as a \s^tness. Held that, when a criminal offense has been com- 
mitted in connection with the coming or bringing in of an alien for which 
the United States attorney determines to prosecute, the District Court 
has power to make an order detaining the alien as a witness and requiring 
him to enter into a bond for his appearance as a witness and in default 
of giving such bond to commit him to a suitable place of confinement. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. { 112; Dec. Dig. 

3. Aliens «©=»54— Deportation of Aliens— Suspension of Deportation. 

The court may also detain an alien and require him to give ball as a 
condition to allowing him to go at large, where his testimony is desired 
in civil suits for penalties such as the penalty prescribed by Immigration 
Act Feb. 20, 1907, § 5 (section 4250), for assisting in the importation of 
contract laborers, especially as detention in criminal cases was alreiidy 
provided for by Rev. St § 881 (Comp. St. 1913, § 1492), wliich authorizes 
any United States judge, on being satisfied by proof that the testimony 
of any person is competent and necessary on the trial of any criminal 
proceeding, to compel such person to give recognizance. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dea Dig. 

«S=»54.] 

4. Aliens ^=»54— Deportation op Aliens— Suspension op Deportation. 

The suspension of the deportation of an alien whose testimony is desired 
In a suit or prosecution for a violation of the immigration laws provided 
by Immigration Act Feb. 20, 1907, S 19, is within the power of the govern- 
ment in dealing with aliens unlawfully in the United States. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112 ; Dec. Dig. ^=5>- 
54.] 

5. UNiTEn States <©=5>40— Departmental Reg ulations— Force and Effect. 

When the power to make rules and regulations for carrying out a 
specific enactment of Congress is expressly conferred on the head of a 
department of the government, such rules and regulations have all the 
force of law, if consistent therewith, reasonable, and within the scope of 
the power conferred. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 29; Dec. 
Dig. <g=>40.] 

In the matter of requiring a bond from aliens found or brought un- 
lawfully into the United States. Order confirmed. 

The question is raised whether the United States District Court 
has lawful power and right to hold an alien unlawfully in the United 
States to bail when his deportation has been stayed so that he may 
testify concerning the violations of the Immigration Law in both crim- 
inal and civil cases ; that is, actions to recover penalties as well as in 
cases of misdemeanors. 

D. B. Lucey, U. S. Atty. of Ogdensburg, N. Y. 

^=9For other cases see same topic A KET-NUMBER In all Key- Numbered Digests A Indexei 
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RAY, District Judge. By section 19 of the Act of February 20, 
1907 (34 Stat. 898), as amended by the acts of March 26, 1910 (36 
Stat. 263), being *'An act to regulate the immigration of aliens into the 
United States," it is provided that aliens brought to this coun- 
try in violation of law shall, if practicable, be immediately sent 
back to the country whence they respectively came on the ves- 
sels bringing them*. By other sections aliens who come in by 
land unlawfully are to be deported. The owner or owners of ves- 
sels on which such aliens come are to detain them thereon, and if they 
refuse or fail to return them to the foreign port from which they 
came, or to pay the cost of their maintenance while on land, etc., then 
such master, person in charge, agent, owner, or consignee shall be 
deemed guilty of a misdemeanor, and shall, on conviction, be punished 
by a fine of not less than $300 for each and every such offense, etc. 
There are also other acts in violation of this law which are made 
misdemeanors. By section 20 of the act, aliens who enter the United 
States in violation of law are to be arrested upon the warrant of the 
Seaetary of Labor and deported to the country whence they came, etc. 

[1] The act also provides that, when an alien brought into the 
United States in violation of law is desired by the United States or 
its immigration officers as a witness, the deportation of such alien 
may be suspended, and that such alien may be held to be used as a 
witness. It is not required that the detention of the alien be necessary 
or desired for the prosecution of a criminal offense under the act. 
If his detention be necessary in a suit to recover a penalty for the 
violation of some provision of the immigration laws, such alien may 
be detained. 

[2] The Commissioner General of Immigration is authorized to 
make such rules and regulations and prescribe such forms, etc., and 
issue such instructions, not inconsistent with law, as he shall deem 
best calculated for carrying out the provisions of the act and for pro- 
tecting the United States and aliens migrating thereto from fraud and' 
loss, etc. The Commissioner General of Immigration has made Rule 
25, which reads as follows : 

"Where the deportation of an aUen Is stayed so that he may testify concern- 
ing violations of the immigration law, the case must be promptly reported 
to the United States attorney with request that if he decides to institute prc^ 
ceedlngs he either take the deposition of the aUen or secure a court order for 
Ms detention as a witness. In either event the Bureau shall be promptly in- 
formed as to any action taken hereunder." 

It is seen by examination that there are misdemeanors specified ii! 
more tlian one section of the Immigration Act. It would be the duty 
of the district attorney of the district to prosecute the offenders, and 
it may and frequently does become necessary to delay or suspend the 
deportation of the aliens unlawfully brought into the United States 
under such circumstances as to constitute a misdemeanor, that is, the 
commission of a crime against the United States that they may be 
used as witnesses. In such cases, it is for the immigration officers to 
determine whether or not the alien shall be detained and deportation, 
stayed. If that conclusion is arrived at, then it becomes the duty 
of the United States attorney to inquire into the case and, if he de- 
231 F.— 22 
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termines to prosecute, apply to the court for an order holding such 
alien as a witness, and the witness or alien may be required to enter 
into a bond. In these cases, the district court has the power to make 
an order detaining the alien as a witness and requiring him to enter 
into a bond. In default of giving such bond, such alien may be com- 
mitted to a suitable place of confinement. This place may be the 
jail, when no other place is provided. 

Cases of this character are criminal cases, and the alien is detained 
as a witness in a criminal case by the same authority that other wit- 
nesses in criminal cases are detained as such and required to give 
bond. 

When an alien is unlawfully brought into the United States and 
found therein, he may be arrested and deported by the immigration 
authorities. When a criminal offense has been committed by any one 
in connection with the coming or bringing in of such alien, it, of 
course, is proper to prosecute the offender, and it frequently happens 
that such alien is a necessary and material witness in the prosecution 
of the case. The rule (25) clearly applies to cases of this character, 
and, when the United States attorney dfcides to "institute proceed- 
ings," he may either take the deposition of the alien or secure a court 
order for the detention of such ahen as a witness. This provision is 
not a punishment of the alien, or intended as such, but is a provision 
in his interest, as it will secure to him witness fees by reason of his 
detention at the rate of $1 per day during such detention. In any 
event, such alien is held in the custody of the immigration officers* 
when deportation is stayed. 

I think the statutes and the rules read together make it plain that 
when a criminal offense — that is, a misdemeanor — has been commit- 
ted, the authority to make an order detaining the alien as a witness 
and exacting a bond if he goes at liberty is beyond question. 

[3] We come to the question whether a detained alien unlawfully 
brought into the United States, or found therein, unlawfully, and held 
for deportation, and whose presence in the United States as a witness 
in the prosecution of suits brought by the United States to recover 
penalties for violation of the immigration laws, may be held to bail, 
if he would go at large, pending the trial of such action. And, es- 
pecially, may such aliens be held to bail in cases brought to recover a 
penalty for a violation of section 5, Act of Feb. 20, 1907 (34 Stat. 
L. 898)? 

Sections 4 and 5 should be read together, and read as follows : 

"Sec. 4. That it shall be a misdemeanor for any person, company, partneiv 
ship, or corporation, in any manner whatsoever, to prepay the transporta- 
tion or in any way to assist or encourage the importation or migration of 
any contract laborer or contract laborers into the United States, unless such. 
contract laborer or contract laborers are exempted under the terms of tlie 
last two provisos contained in section two of this act 

"Sec. 5. That for every violation of any of the provisions of section four 
of this act the persons, partnership, company, or corporation violating the 
same, by knowingly assisting, encouraging, or soliciting the migration or im- 
portation of any contract laborer into the United States, shall forfeit and 
pay for every such offense the sum of one thousand dollars, which may be 
sued for and recovered by the United States, or by any person who shall 
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first bring bis action therefdr in his own name and for his own ben^t, in- 
cluding any such alien thus promised labor or service of any kind as afore- 
said, as debts of like amount are now recovered in the courts of the United 
States; and separate suits may be brought for each alien thus promised 
labor or service of any kind as aforesaid. And it shall be the duty of the 
district attorney of the proper district to prosecute every such suit when 
brought by the United States." 

The presence of these alien witnesses unlawfully in the United 
States and subject to deportation is as necessary when the case of a 
violation of the "Contract Labor" provisions is being prosecuted by 
suit for the penalty as when being prosecuted criminally. The vio- 
lation may be prosecuted in either manner. United States v. Steven- 
son, 215 U. S. 190, 30 Sup. Ct 35, 54 L. Ed. 153. In that case the 
court said : 

"A reading of these sections makes it apparent that the act makes it a 
misdemeanor to^ssist or encourage the importation of contract laborers, and 
that violations tnereof may be punished with forfeiture and payment of |1,000 
for each offense, which, it is provided, may be sued for and recovered by the 
United States, or by any person bringing Uie action, as debts of like amounts 
are recovered in the courts of the United States ; and it is made the duty of 
the district attorney of the proper district to prosecute every such suit when 
brought by the United States. ♦ ♦ ♦ 

"Congress having declared the acts in question to constitute a misdemeanor, 
and having provided that an action for a penalty may be prosecuted, we think 
there is nothing in the terms of the statute which will cut down the right of 
the government to prosecute by indictment if it shall choose to resort to that 
method of seeking to punish an alleged offender against the statute. Xor 
does this conclusion take away any of the substantial rights of the citizen. 
He is entitled to the constitutional protection which requires the government 
to produce the witnesses against him, and no verdict against him can be 
directed, as might be the case in a civil action for the penalty. Uepner v. 
United States, 213 U. S. 103 [29 Sup. C5t 474, 53 L. Ed. 720, 27 L. B. A. 
(N. S.) 739, 16 Ann. Cas. 900].'* 

[4] I do not see that any right of the alien in such a case is invaded 
by an order providing that he be held or detained as a witness when 
his deportation is delayed or suspended by competent authority for 
that purpose as may be done under the provisions of section 19 of 
the Immigration Act» and that he may be committed unless he shall 
give bail to appear as a witness at a time and place designated. I do 
not know of any treaty stipulation which will be violated by such 
action. It would seem that Congress as it has done may provide for 
or authorize delay in the execution of an order of deportation and a 
suspension of action thereunder for a reasonable time to serve some 
public purpose. The arrest and detention without bail of alien Chinese 
laborers in the United States and here contrary to law has been au- 
thorized, and the act has been repeatedly held constitutional. As 
bail in all cases of aliens unlawfully in the United States and subject 
to deportation is in the discretion of the court, and their detention 
to be used as witnesses is autliorized by act of Congress, I do not 
see that it is an abuse of authority or an invasion of any right of the 
alien subject to deportation to fix bail for his appearance in court at 
a definite time and allow him to go at large on giving bail accordingly 
which otherwise he could not do. Subject to deportation and law- 
fully held in custody for that purpose, and with the immediate execu- 
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tion of the order of deportation lawfully suspended, it would seem 
proper and lawful to provide that such alien may go at large, pro- 
vided he gives a bond to appear at a designated place and time fixed. 
The susi>ension of the execution of the order of deportation is not con- 
ditioned on his giving a bond. The suspension is within the power of 
the government in dealing with aliens unlawfully in the United States. 
The giving of the bond is a mere condition of his being at liberty while 
in the United States. 

I think the section of the immigration law referred to, authorizing 
suspension of deportation when the presence of the alien at a future 
day is deemed necessary, and rule 25 quoted, were intended to apply, 
and do apply, to both the criminal and civil prosecutions under and 
authorized by the Immigration Act. If not so, then the rule would 
be unnecessary, for in all criminal cases prosecuted by the United 
States witnesses, whether aliens or notj may at the Request of the 
United States attorney be held to bail for attendance at court. Sec- 
tion 881, Revised Statutes of the United States; 1 U. S. Compiled 
Statutes (1913) § 1492, p. 638. That section reads as follows: 

"Sec. 1492. (R. S. { 881.) RecogtUzcmoe of Witnesses Required at any Time 
on Application of District Attorney, — ^Any judge of the United States, on 
the appUcatlon of a district attorney, and on being satisfied by proof that 
the testimony of any person is competent and will be necessary on the trial 
of any criminal proceeding in which the United States are parties or are in- 
terested, may compel such person to give recognizance, with or without sure- 
ties, at his discretion, to appear* to testify therein; and, for that purpose, 
may issue a warrant against such person, under his hand, with or without 
seal, directed to the marshal or other officer authorized to execute process In 
behalf of the United States, to arrest and bring before him such person. If 
the person so arrested neglects or refuses to give recognizance in the manner 
required, the Judge may issue a warrant of commitment against him, and 
the officer shall convey him to the prison mentioned therein. And the said 
person shall remain In confinement until he is removed to the court for tbe 
purpose of giving his testimony, or until he gives the recognizance required 
by said Judge." 

In view of the purpose of the law and of the end to be attained, I 
cannot arrive at any other conclusion. I have no doubt that the de- 
tention of the alien under a suspension of an order of deportation is 
valid. That lawfully he may be allowed to go at large on bail prior 
to actual deportation cannot be questioned. The act provides for bail 
pending deportation, and in my opinion the bond, if given, will be 
valid and enforceable. The practice authorized by the statute and 
rule quoted will give reasonable assurance to the United States attor- 
ney that the attendance of the necessary alien witnesses is certain on 
the trial of actions for penalties incurred through a violation of the 
Immigration Act, and this without added hardship to such aliens. As 
already stated, the provision for a court order allowing bail as a wit- 
ness is in the interest of the detained alien, as it assures him the sum 
of one dollar per day while so detained. But for such court order 
authorized by the rule the alien would be detained without pay. 

[6] It is unnecessary to refer to the numerous decisions to the ef- 
fect that, when the power to make rules and regulations for carrying- 
out a specific enactment of Congress is expressly conferred on the 
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head of a department of the United States government, such rules and 
regulations have all the force of law if consistent therewith, reason- 
able, and within the scope of the power conferred. 

My conclusions and holding are that where an alien has been duly 
held for deportation and his deportation duly suspended to enable 
him to be used as a witness for the United States in the prosecution 
of either a criminal case arising under the immigration law or a civil 
case to enforce a penalty incurred by a violation of the Immigration 
Act, and such facts are brought to the attention of the United States 
attorney and he determines to institute proceedings, such alien may 
be detained by order of the District Court as a witness. 

The order made is confirmed accordingly. 



HOUGH T. S0CI*T6 ELECTRIQUB WESTINGHOUSB OB RUSSIB et al. 
(District Court. S. D. New York. March 6, 1916.) 

L GlTOEENB ^B9ll — OlTIZENSHIP OF UNITBD STATBS AND OF THE SBVBRAL 

Staixb. 

One may be a citizen of the United States, and yet not a citizen of any 
state. 

[Ed. Note.— For other cases, see Citizens, Cent. Dig. | 18; Dec. Dig. 

2. Removal of Causes ^=>26 — Grounds — Divbbsity of Citizenship. 

Under Judicial Code (Act March 3, 1911. c. 231) { 24, 36 Stat 1091 
(Comp. St. 1913, § 991), giving the District Court jurisdiction over actions 
between citizens of different states, and section 28 (section 1010), provid- 
ing for the removal of causes of which the District Courts have original 
Jurisdiction which may he brought In the courts of a state, a citizen of 
the United States, who resides in a foreign country and is not a citizen 
of any state, cannot remove an action brought against him in a state 
court, since no case may be removed on that ground unless the defend- 
ants are citizens of some state other than the plaintiff. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §| 60 - 
63; Dec Dig. ^=;»26.] 

3. Removal of Causes ^=»36 — Right to Re&iove — Fraudulent Joindeb to 

Pbevent Removal. 

To establish fraudulent joinder of a citizen to prevent removal to the 
federal court, it must be shown that plaintiff could not reasonably sup- 
pose that relief could be given ; it not being sutflcient that plaintiff's 
motive was to prevent removal, if he supposed he had an honest chance 
to procure a Judgment against the joined defendant 

[Bd. Note. — ^For other cases, see Removal of Causes, Cent. Dig. S 79; 
Dec. Dig. «=s>36.] 

4. Removal of Causes ®=>36— Right to Remove — Violation of Constitu- 

tion. 

The fact that the state courts could give no judgment against a defend- 
ant, alleged to have been joined to prevent removal, except in violation of 
ttie fourteenth amendment, does not entitle defendant to removal. 

[Bd. Note. — For other cases, see Removal of Causes, Cent. Dig. S 79; 
De c Dig. «=a>36.1 
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5. Removai. of Causes «=»89(2)— Determination of Qubstions— B^AUDuuBwr- 

Joinder of Defendants. 

The question whether a defendant was fraudulently Joined to prevent 
removal Is a question for the federal court alone. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. IMg. §{ ld2- 
195, 197; Dec. Dig. <S=5>89(2).] 

6. Removal of Causes ®=»36 — Fraudulent Joinder of Defendant — ^Reason- 

able Grounds. 

Where a corporation was organized under foreign laws which per- 
mitted the appointment of a liquidator with powers limited by the stock- 
holders, and a resolution of the stockholders authorized the liquidator to 
undertake all proceedings, as well as all legal suits, to represent the 
company in suits between itself and third persona and to fulfill all neces- 
sary formalities under the laws of other countries, there was, under all 
the circumstances, reasonable ground for plaintiff to believe that he would 
be in a better position if he secured a Judgment against the liquidator, as 
well as against the foreign corporation, so that it cannot be held that 
the liquidator was fraudulently Joined to prevent removal of the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. S T9; 
Dec. Dig. <@=>36.] 

At Law. Action % David L. Hough against the Societe Electrique 
Westinghouse de Russie and another, originally brought in the Su- 
preme Court of the state of New York. On plaintiff's motion to 
remand, after removal of the cause to the Um'ted States District Court, 
and defendants' motion to dismiss the action. Motion to remand 
granted, and motion to dismiss itself dismissed for lack of jurisdic- 
tion. 

This is an action originally brought in the Supreme Court of the state of 
New York against a French corporation doing business in Russia and Rol>- 
ert H. l^DcCarter, who was appointed its liquidator by resolution of the share- 
holders at a general meeting held in the city of Paris on the 30th day o£ 
June, 1913. At the proper time the defendants filed a petition for removal in 
the state court, with the necessary bond, setting forth that the action had. 
been commenced on the 27th of January, 1915, by service of the summons up- 
on the defendant McCarter, tlie liquidator of the corporation, at 71 Broadway, 
in the city of New York, and that thereafter, on the 8th day of March, 1915, a 
copy of the verified complaint was served upon the attorneys for the defend- 
ant, who had appeared specially for the puri)ose of removing and dismissing. 
The petition then alleged that the controversy was between the plaintiff, who 
was a citizen of New York, the defendant company, and McCarter, who was 
a citizen of the United States, resident in the city of London, and that the 
allegation in the complaint that McCarter was a citizen of the state of New^ 
York was false and fraudulent The petition likewise alleged that the cause 
of action was for breach of a contract entered into in Russia between the 
plaintiff and the defendant company through McCarter, who was then its 
president ; that the corporation still existed and had not been dissolved ; 
that McCarter, as its liquidator, had no title to the assets ; that the company 
had no assets in the state of New York, and had never transacted any busi- 
ness there, and that under the laws and customs of BYance the function and 
powers of McCarter as liquidator were simply those of an attorney in fact 
or general agent, to collect the assets, pay the debts, and wind up the affairs ; 
that McCarter was acting in pursuance of the resolution aforesaid, and not 
under any statute or common law of the republic of France. The petition, 
further alleged that the plaintiff had fraudulently and improperly joined 
McCarter as liquidator for the sole purpose of preventing removal to this 
court, and that the plaintiff in the complaint did not set forth facts sufficient 
to constitute a cause of action against MteCarter as liquidator, who was there- 

'Ss^For other case* see 8am« topic & KBY~NUMBBR ia all Key-Namber«d DUesti ft Indexes- 
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fore not a necessary or proper parly, tlie controversy being wholly between 
the plaintiff and the French corporation. 

The order of removal was made in the state court. The plaintiff moves to 
remand the case to the Supreme Court, and the defendants to dismiss the suit 
Against both defendants — against the corporation on the ground that no Ju- 
risdiction could be acquired over it, and against the defendant McCarter up- 
on the ground that as liquidator, in which capacity alone he is Joined, no 
cause of action is shown against him. In support of both motions the par- 
ties submitted extended affidavits relating to the law of France, designed to 
Aow that the defendant McCarter, as liquidator, could or could not be sued 
outside the i:epublic of France and that the service was therefore void. 

Charles K. Carpenter, of New York City, for plaintiff. 
M. W. Wynne and H. E. Chapin, both of New York City, for de- 
fendants. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] The first question to be considered is the motion to 
remand, for if that should be granted this court has no jurisdiction to 
pass on the question of the validity of the service against McCarter. 
McCarter's testimony shows that he is a citizen of the United States, 
and alleges that he resides in London, England ; that he came to New 
York shortly after the outbreak of the Great War, and is now tem- 
porarily sojourning in New York on that account. He does not rest 
his right of removal upon the fact that he is a citizen of any of the 
states, for the record is barren of any evidence upon that score. One 
may be a citizen of the United States, and yet not be a citizen of any 
state. The Slaughter House Cases, 16 Wall. 36, 74, 21 L. Ed. 394. 
Yet, under sections 24 aud 28 of the Judicial Code, no case may be 
removed, unless the defendants are citizens of some other state than 
the plaintiff. As the citizenship in another state of McCarter has not 
been shown, and as' the jurisdiction of this court must be proved, the 
motion to remand must be disposed of in precisely the same way as 
though he was in fact a citizen of New York, of which the plaintiff 
is a citizen. 

[8] Therefore the motion to remand is good, unless McCarter can 
show that he has been joined with the fraudulent purpose of pre- 
venting a removal into this court. Upon this issue he must show more 
than that no relief can be granted against him in the state court ; he 
must show that the plaintiff could not reasonably suppose that no such 
relief could be given. If so, it would necessarily follow that the 
joinder was fraudulent; but it is irrelevant that the plaintiff's motive 
was to prevent removal, provided he supposed that he had an honest 
<:hance to procure judgment against McCarter. Chicago, R. L & P. 
Ry. V. Schwyhart, 227 U. S. 184, 33 Sup. Ct. 250, 57 L. Ed. 473. 

[4] Nor does it make a different case, even though it appeared that 
the state court could give no judgment against McCarter, except in 
violation of the fourteenth amendment, because the right to remove 
tests wholly on diversity of citizenship, and if the fourteenth amend- 
ment does protect McCarter, he may raise it in the state court, and, 
if it is disregarded, prosecute his writ of error to the Supreme Court, 
where he will be protected. Riverside, etc.. Mills v. Menefee, 237 
U. S. 189, 35 Sup. Ct 579, 59 L. Ed. 910. 
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[5] Hence the sole question, which is a question of fact for this 
court alone (Ches. & Ohio Ry. v. Cockrell, 232 U. S. 146, 153, 34 
Sup. Ct. 278, 58 L. Ed. 544 ; Wecker v. Natiohal Enameling Co., 204 
U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. Cas. 757), is whether 
McCarter has shown that the plaintiff had no "real intention to get 
a joint judgment" and that there was no "colorable ground for it 
shown'' (Chicago, R. I. & P. Ry. v. Schwyhart, supra, 227 U. S. 194, 
33 Sup. Ct. 250, 57 L. Ed. 473) ; that is, whether the joinder "was 
without any reasonable basis" (Ches. & Ohio Ry. v. CockrelJ, supra, 232 
U. S. 153, 34 Sup. Ct. 278, 58 L. Ed. 544). 

Therefore the precise character of a liquidation under the 
French law is only indirectly involved; that is, only so far as to see 
whether the plaintiff could honestly suppose that he could get some 
relief against McCarter upon personal service made here. That is a 
question of state law. Chicago, R. I. & Pac. Ry. v. Schwyhart, supra ; 
Chicago, R. I. & Pac. Ry. v. Whiteaker, 239 U. S. 421, 36 Sup. Ct. 

152, 60 L. Ed. . I shall assume that the petition of removal is 

sufficient upon its face, since it sets forth the basis of its conclusion, 
and I shall proceed directly to the merits of the issue joined. 

The decision of the Supreme Court in Riverside, etc.. Mills v. 
Menefee, supra, destroys any possible use for the joinder of McCarter 
as liquidator, since the state court must in any case dismiss as against 
the defendant corporation; but it does not avoid the necessity of 
deciding whether the joinder was fraudulent when made, because the 
decision was rendered after this action was commenced. 

[8] Some consideratidti is therefore still necessary of the powers 
of a liquidator, appointed as he was by a French corporation, at 
least to the extent of learning whether the plaintiff had any reasonable 
chance of success against him. Both sides agree that such a liquidator 
is limited by the powers which the stockholders give him, if they give 
him specific powers. The resolution appointing McCarter provided, 
among other things, that he might mndertjike all "proceedings," as well 
as all legal suits, might represent the company in suits between itself 
and third persons, as well as in all other public or private "adminis- 
tration" (whatever that may mean), and might fulfill all necessary for- 
malities under the laws of all other countries. The language is cer- 
tainly not clear, and I am by no means sure what construction another 
court would be disposed to put upon it. That they might say that 
McCarter had authority to appear here for the company seems to me 
almost certain. That his powers so to represent the company in all 
litigations might subject him to an involuntary suit elsewhere than in 
France is a question not without doubt. It may possibly be that the 
power ought to be construed as only intended to allow his voluntary 
appearance elsewhere as a defendant, but I should be unwilling to 
say that there was no color for a broader construction. The resolu- 
tion at the outset states that McCarter is to have the most extended 
powers accorded by the laws and customs of commerce, and there is 
much evidence that these include a liability to service, at least in 
France. While, on the other hand, there is no evidence whether such 
liability extends under the law of France to suits outside of France, 
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I ought not assume that the courts of New York will certainly say 
that it does not, and surely not that the plaintiff does not believe so. 

In a case so doubtful, where the validity of a judgment against the 
corporation would at best have been of very doubtful validity extra- 
territorially, even before Riverside, etc., Mills v. Menefee, supra, I 
should suppose that the plaintiff might well think his case would stand 
better if he got judgment in addition against the liquidator. I believe 
that to be the fact, though how far he will succeed I cannot tell. Even 
if I thought that judgment certainly valtteless elsewhere, it would make 
no difference, unless I thought in addition that the state courts would 
not grant it for such effect as it might have. 

Motion to remand panted. 

Motion to dismiss itself dismissed for lack of jurisdiction, but of 
course without prejudice. 



HILL et al. v. HILL et aL 

(District CJourt, E. D. Arkansas, E. D. March 20, 1916.) 

No. 370. 

L Homestead ^=»115(2) — VALiorrr of Mortgage — Law Govebniwg — Change 

IN CONSTITTTTION OF STATE. 

The validity of a mortgage of homestead lands executed In Arkansas 
while the Ck)nstlttition of 1868 of that state was In force, which differs 
materially from the Constitution of 1874, must be determined by the 
earlier instrument. 

[Ed. Note.— For other cases, see Homestead, Cent. Dig. fi{ 186-190 ; Dec. 
Dig. (S=»115(2).l 

2. CoUBTs ^=»366(1) — Decisions of State Ooubts — State Constitution — 

Construction bt Federal Court. 

The decisions of the Supreme Court of the state of Arkansas, constru- 
ing its Constitution, are conclusive on a federal court. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 956, 937, 967; 
Dec Dig. t8=»3e6(l).] 

3. Homestead ^s»115(2) — Validity of Mortgage — Constitution of Arkan- 

sas 

Under Const. Ark. 1868, art. 12, f 2, providing that hereafter the home- 
stead of any resident of the state who is a married man or the head of 
a family shall not be incumbered in any manner while owned by blm, 
with exceptions, a husband's mortgage of his homestead, though Joined 
in by his wife, was void. 

[Ed. Note. — For other cases, see Homestead, Cent Dig. |§ 186-190 ; Dec. 
Dig. i&=s>115<2).] 

4. Homestead «=»115(2) — ^Incumbrance — Necessity to Claim Exemption — 

Statute. 

Sess. Acts Ark. 1871, p. 285, entitled **An act to regulate the practice in 
the matter of exemption of property from execution under final process," 
was Intended to apply only to executions, and the head of a family, who 
failed to claim his land as a homestead In conformity with the statute 
before sale thereof was made under power contained In his mortgage, did 
not lose his homestead right; his Incumbrance being void under Const. 
1868, art 12, § 2. 

[Ed. Note.— For other cases, see Homestead, Cent Dig. f{ 18e-190; Dec. 
Dig. 4S=pll5(2). ] 
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At Law. Action by Mary M. Hill and others against Will Hill and 
others. On demurrer to defendants' plea. Demurrer overruled. 

This is an action in ejectment, Instituted by the plaintiffs to recover cer- 
tain lands lying in the county of Phillips, state of Arkansas. The plaintiffs 
claim to be the owners of the lands by certain mesne conveyances, herein- 
after more fully set out. The original defendants are tenants of the chil- 
dren and heirs of John R. Williams, deceased. They were not made parties 
originally, but by leave of the court were made parties defendants, claiming 
to be the real owners of the lands. 

The plaintiffs claim ownership of the lands as follows: That on April 9» 
1873, one John R. Williams was the owner in fee simple of the lands In con- 
troversy, and certain other lands, constituting a large plantation. Being In- 
debted to a mercantile firm, doln? business under the name of ^iU, Fon- 
taine & Co., he executed a deed of trust. In the nature of a mortgage, to Na- 
poleon Hill, as trustee, to a large plantation, of which the land In controversy, 
comprising 160 acres, was a part The mortgage contained a power of sale 
upon default. Having made default In payment of the debt Intended to be 
secured by this mortgage, the trustee, Napoleon Hill, sold all the lands cov- 
ered by the mortgage on April 20, 1875, and the plaintiffs claims under thi& 
sale. 

The complaint also alleges that on March 7, 1874, after the execution of 
the mortgage, but before the sale under the foreclosure by the trustee, the 
mortgagor, John R. Williams, filed In the office of the circuit clerk and ex of- 
ficio recorder of Phillips county, a schedule of homestead, wherein he claimed 
the lands now In controversy as a homestead. 

The complaint further alleges that at the time of the execution of tlie 
mortgage, and prior thereto, the said John R. Williams was a married man 
and the head of a family ; that he died In November, 1879, leaving surviving 
him his wife and a number of children ; that after the sale of the lands under 
the mortgage by the trustee, the mortgagor remained In possession of the prop- 
erty described In the schedule of homestead, and which are the lands In con- 
troversy, and after his death his widow and children continued In the pos- 
session of the homestead ; that In October, 1913, the widow died ; and that 
since then the defendants have c<Mitlnued In possession as tenants of the 
heirs of John R. Williams. 

This action was Instituted on November 29, 1916. 

The heirs of John R. Williams, after having been made parties defendants 
to this action, filed an answer, and among other pleas set up the following: 
**They say that at the time of the execution of the deed of trust by the said 
John R Williams to Napoleon HIU as trustee, on the 9th day of April, 1873, 
the said John R. Williams was a married man and the head of a family ; that 
he resided upon the lands sued for herein; and, said lands being his home- 
stead, they allege that said deed of trust, so executed to tile said Napoleon 
Hill, as trustee, was, under the Constitution of 1868, null and void, and that 
no title passed from the said John R. Williams to the said Napoleon Hill as 
trustee. They further state that no title having passed to the said Napoleon 
Hill as trustee under said deed of trust, none passed to said plaintiffs by 
reason of the mesne conveyances arising from the foreclosure of the same, but, 
on the contrary, they say that the title remained vested in the said John R. 
Williams, and after his death in his heirs at law, these defendants, who are 
now the sole and absolute owners of these lands sought to be recovered by 
the plaintiffs in this action.*' 

To this plea the plaintiffs have filed a demurrer, alleging that these allega- 
tions do not constitute a defense to the action. 

The Constitution of the state of Arkansas In force at that time was the 
Constitution of 1868, which continued In force until October 30, 1874, when 
the present Constitution of the state was adopted. That Constitution contained 
the following provisions: 

Article 12. Exempted Property. 

"Sec. 2. Hereafter the homestead of any resident of this state who Is a mar- 
ried man or head of a family shall not be Incumbered In any manner while 
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owned by him except for taxesi laborers' and mechanlcB' Hens and securities 
for the purchase money thereof. 

"Sec. 3. Every homesstead not exceeding one hundred and sixty acres of 
land, and the dwelling and appurtenances thereon, to be selected by the own- 
«r thereof, and not In any town, city or village, or in lieu thereof, at the op- 
tion of the owner, any lot In any city, town or village, with the dwelling and 
appurtenances thereon, owned and occupied by any resident of this state, 
and not exceeding the value of five thousand dollars, shall be exempted from 
sale on execution or any other final process from any court ; but no proper- 
ty shall be exempt from sale for taxes, for the payment of obligations con- 
tracted for the purchase of said premises, for the erection of Improvements 
thereon or for labor performed for the owner thereof. Provided, that the 
heneflt of the homestead herein provided for shall not be extended to per- 
sons who may be indebted for dues to the state, county, township, school or 
other trust funds. 

"Sec. 4. If the owner of a homestead die, leaving a widow, but no children, 
the same shall be exempt, and the rents and profits thereof shall accrue to her 
benefit during the time of her widowhood, unless she be the owner of a home- 
stead in her own right. 

"Sec. 5. The homestead of a family, after the death of the owner thereof, 
shall be exempt from the payment of his debts. In all cases, during the minor- 
ity of his children, and also so long as his widow shall remain unmarried, un- 
less she be the owner of a homestead In her own right.*' 

H. R. Boyd, of Memphis, Tenn., for plaintiffs. 
Moore, Vineyard & Satterfield and Fink & Dinning, all of Helena, 
Ark., for defendants. 

TRIEBER, District Judge (after stating the facts as above). [1] 
The mortgage under which plaintiffs claim title having been executed 
while the Constitution of 1868 was in force, and which differs ma- 
terially from the present Constitution, the validity of the mortgage 
must be determined by that instrument. 

[2] The question raised by the demurrer involving the construction 
of the Constitution of the state of Arkansas, it is conceded by both 
parties that the decisions of the Supreme Court of the state constru- 
ing it are conclusive on this court. 

On behalf of the plaintiffs it is claimed that, unless the owner of 
lands occupied as a homestead claimed the same in conformity with 
the provisions of the act of the General Assembly of the state of 
Arkansas, approved March 28, 1871 (Session Acts Arkansas 1871, p. 
285) before the sale was made under the power of the mortgage, the 
homestead right is lost, and the sale passes a perfect title to the pur- 
chaser at that sale. It is also claimed that the homestead right, in 
case of a mortgage, gives the owner thereof only the right of posses- 
sion during his life, and after his death tOf his widow for life and his 
children during minority, and as the widow is dead, and all the chil- 
dren have attained their majority, the purchaser at the foreclosure 
sale and his grantees are entitled to the possession of the lands. On 
the other hand, the defendants contend that under the Constitution 
of 1868 a mortgage of a homestead was absolutely void, and passed 
no title whatever to the mortgagee or his assigns. 

The plaintiffs rely upon Norris v. Kidd, 28 Ark. 485, and the cases 
which follow the rule established in that case. But Norris v. Kidd 
does not construe section 2, of art. 12, of the Constitution, but sec- 



Digitized by 



Google 



348 231 FEDERAL REPORTBR 

tion 3 of this article, which applies solely to sales under execution, or 
any other process from a court, and not to mortgages. This was ex- 
pressly decided by the Supreme Court in Frits v. Frits, 32 Ark. 327^ 
332. In that case an action was brought to foreclose a mortgage, and 
the plea was interposed that it was a homestead, and for that reason 
the mortgage was void under the Constitution of 1868, which was 
in force at tlie time of the execution of the mortgage. On belialf of 
the mortgagee, it was there claimed that the plea was defective in not 
alleging that appellant had scheduled the lands claimed as a homestead^ 
as required by the act of 1871, citing Norris v. Kidd. The court, in 
overruling this contention, held : 

*'That case [referring to Norris v. Kidd] is unlike the one now before ns. In 
that the claimant permitted the land to be sold under an execution issued uron 
a judgment, without scheduling the property as required by the statute 
(Gantt*s Digest of the Statutes of Arkansas, § 2635, which is the act of March 
28, 1871), and afterwards the homestead claim was set up as a defense to an 
action of ejectment by the purchaser, and was held to be too late. Here the 
hoQiestead claim was properly interposed in the answer to the bill to foreclose 
the mortgage, and condemn the lands to be sold to satisfy the debt." 

And the court held that under the provisions of the Constitution of. 
1868 a mortgage on a homestead, except for taxes, laborers' and me- 
chanics* liens, and purchase money is void. 

[3] That a mortgage, even if the wife joins in it, executed while 
the Constitution of 1868 was in force, as is the case in the case at bar, 
is absolutely void has been uniformly held by the Supreme Court of 
Arkansas. As that Constitution was only in force for six years, the 
decisions on this subject are more numerous than might be expected, 
and they are all to the effect that a mortgage on the homestead is in- 
valid. The first case decided was Harbison v. Vaughan, 31 Ark. 15 
(without an opinion, except, "Mortgage of homestead under the Con- 
stitution of 1868 is invalid"). Other cases in which the same conclu- 
sion was reached are Frits v. Frits, supra ; Sentell v. Armor, 35 Ark. 
49; Klenk v. Knoble, 37 Ark. 298, 304; Webb v. Davis, 37 Ark. 551, 
555 ; Sims v. Thompson, 39 Ark. 301 ; Brown v. Watson, 41 Ark. 
309, 313. In the last case it was held : 

'•What this court has so often asserted as to make any further assertion of 
it unnecessary in the reports is that a mortgage or a deed of trust, or any at- 
tempted incumbrance on a homestead, other than those excepted in the Con- 
stitution, is void." 

In Webb v. Davis, supra, the mortgage contained a provision "that 
said property is not our homestead, and forms no part thereof, and 
we do nqt claim it as mucH." In the proceeding to foreclose this mort- 
gage the plea of homestead was set up, and the court held that the 
pica was good. The court said : 

'The fact that any of these lots were or were not the homestead of appellees 
depended not upon any recitals, statements, stipulations, or covenants contain- 
ed in the mortgage. The actual u.se and occupation as a home and residence 
constituted the homestead, and could only be shown by extrinsic evideuce. 
* * * Any recitals, statements, stipulations, or covenants incorporated in 
the mortgage to prevent the pleading or proving this fact, or having that ef- 
fect, if any, according to the legal construction thereof, were in violation of 
the Constitution in force at the time of its execution (referring to the Const!- 
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totioD of 1868) and against Its policy, and are void. • • * o^e facts stated 
in the answer are suificient to constitute a defense." 

To the same eflfect is Klenlc v. Knoble, supra. In that case the 
court said: 

"It would be mere child's play to enable the lender to neutralize that [re- 
ferring to the prohibition against mortgaging the homestead] by exacting from 
the borrower a statement in the Instrument, denying the character of the 
property, and then (dosing his mouth by an estoppel." 

[4] The act of 1871, which was construed in Norris v. Kidd, digest- 
ed as section 2635 of Gantt's Digest of the Revised Statutes of Ar- 
kansas of 1874, shows clearly that it was only intended to apply to 
executions, as was held in Frits v. Frits. This is conclusively shown 
by the title of the act, which was "An act to regulate the practice in 
the matter of exemption of property from execution on final process." 
The Constitution of 1868, art. 5, § 22, provided : 

""No Act shaU embrace more than one subject, which shall be embraced in 
Its title" 

So, while in the absence of such a constitutional provision the title 
would not be considered as a part of the act, under a provision like 
that contained in the Constitution of 1868, the title of an act is of 
great importance in determining the intention of the Legislature. 
Cooley on Constitutional Limitations (7th Ed.) p. 202 ; Sedgwick on 
Construction of Statutes (3d Ed.) p. 40. 

In view of the uniform rulings of the Supreme Court of Arkansas, 
there can be no doubt that a mortgage executed on a homestead while 
the Constitution of 1868 was in force was absolutely void, and passed 
no title. This conclusion makes it unnecessary to determine the effect 
of the filing by Williams of the schedule of homestead after the ex- 
ecution of the mortgage and before the sale under the mortgage. 

The demurrer is overruled. 



SMITHSON V. RONEO, Umited. 

(District Court, B. D. New York. March 11, lOlO.) 

L CouBTs ^=»274— United States Coubts— J ubisdiction— Actions Against 
Aliens. 

A British corporation can be sued in a United States court only in a 
district where it can be validly served. 

[Ed. Note. — ^For other cases, see Courts, Cent Dig. § 814 ; Dea Dig. «=» 
274.] 

2. CouBTs ^b»276--United States Coubts— Jurisdiction— Waiveb of De- 

BBCTS. 

As under Act March 3, 1887, c. 373, 24 Stat. 552, as am^ded by Act 
Aug. 13, 1888, c. 866, 25 Stat. 433, giving the Circuit Courts Jurisdiction 
of suits involving controversies between citizens of a state and foreign 
states, citizens, or subjects, the District Courts generally have jurisdiction 
over any case between an aUen and a citizen of any state, the right of an 

ts>For other cases see same topic £ KEY-NUMBER in all Key-Numbered Dlcests ft Indexes 

Digitized by VjOOQIC 



850 231 FEDERAL RBPORTBB 

alien to object to the place of suit or to any defecft In the servioe can be 
waived. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 816 ; Dec. Di«. «=» 

3. Corporations ^=9668(7) — Fobeion Corporations — Actions — Service of 

Process. 

The managing director of an English corporation, while in the United 
States upon a pleasure trip, negotiated with parties seeing to enter intc 
business relations with the corporation, but confined his activities to pre- 
liminary negotiations, leaving the making of any contract to the corpora- 
tion in England. The corporation owned sto<^ in a New York corporation 
conducting a somewhat similar business, but left ordinary business trans- 
actions to the New York corporation as within its territory. Held, that 
process in a suit on a cause of action arising some time previously la 
connection with transactions in England between plaintiff and the cor- 
poration could not be served on such managing director while so in the 
United States, as the corporation was not conducting business, and had 
no place of business within the district, so as to jusBfy such service. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. | 2613; Dec. 
Dig. <gj=>668(7).] 

4. Corporations «=»668(7)— Foreign Corporations— Actions— Service ok 

Process. 

A foreign corporation could not object to the service of process upon an 
officer while within a district, if while in such district upon the primar>' 
purpose of a pleasure trip, he exercised his official connection with the 
company in the conduct of its ordinary business and was served In such 
capacity. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig. | 2613; Dec. 
Dig. <®=;>668(7).] 

5. Corporations ^=»642(6) — Foreign Corporations— Actions— Service op 

Process.— "Engaged in Business for Corporation"— "Reqtjiab Place 
or Business" — "Office for Transaction of Business." 

The making of a contract or entering into business relations with a par- 
ty within the boundaries of any certain district may render the terms of 
that contract subject to the laws of the jurisdiction, and in so far as an 
officer or agent of the corporation was concerned with the making of such 
a contract he would be "engaged in business for the corporation" ; but the 
hotel or other casual place In which the transaction might be had could 
not be construed as a "regular place of business," nor "office for the 
transaction of business" of the corporation. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig. | 2526; Dec. 
Dig. «=»642(6).] 

6. Corporations ^t=»642(6) — Foreign Corporations — ^Actions — Service of 

Process — "Doing Business." 

The mere taking advantage of casual presence in a given locality, and 
the direct interview or arranging for business by word of mouth rather 
than letter or telephone, would not constitute "doing business" by a for- 
eign corporation and the matntenanee of a place of business, unless the 
circumstances indicated that the corporation was entering upon the actual 
conduct of business in the mercantile sense, in the place where the ne- 
gotiations were had, and that the appearance of accidental or casual coin- 
cidence and negotiation was but a subterfuge or cloak. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 2526; Dec. 
Dig. <e=>642(6). 

For other definitions, see Words and Phrases, First and Second Series, 
Doing Business.] 
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7. CoBPo&^TioNs ^S9842(l) — FoBXiQN CoRPOSATioNS — ^AonoNS — Sebvicb on 
PsocjEss — ^DoiiTo Business. 

To be doing business in a jurisdiction the business done by a foreign 
corporation must be such in character and extent as to warrant the in- 
ference that It has subjected itself to the Jurisdiction. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. {§ 252d, 2521 ; 
Dec. Dig. «=»642(1).] 

8. CoBPOBATioNS «=»674 — Foreign Corporations — Actions — Sebvicb of Pro- 



Whether a foreign corporation is conducting business and has a suffi- 
ciently defined place of conducting business to Justify the United States 
courts in holding that it has been found and is liable to service within the 
district is primarily a question of fact, and the legal position rests upon 
tbe determination of this question of fact. 

[Ed. Note.— For other Cases, see Corporations, Ceut Dig. |{ 2651, 2652 ; 
Dec. Dig. «=»674.] 

At Lavtr. Action by William C. Smithson against Roneo, Limited. 
Service held void, and action dismissed. 

Nicholas W. Hacker, of New York City, for plaintiff. 
Parsons, Closson & Mcllvaine, of New York City, for defendant, 
appearing specially. 

CHATFIELD, District Judge. [1] The defendant is a corpora- 
tion of Great Britain. It can be sued in a United States court only 
in a district where it can be validly served. In re Louisville Under- 
writers, 134 U. S. 488, 10 Sup. Ct. 587, 33 L. Ed. 991 ; In re Hohorst. 
150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211; Barrow Steamship 
Co. V. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964. 

[2] T'he right to object to the place of suit (or any defect in serv- 
ice) can be waived, as the United States District Courts generally 
have jurisdiction or power of removal over any case between an alien 
and a citizen of any state. Chapter 373, Act March 3, 1887, as cor- 
rected by chapter 866, Act Aug. 13, 1888. 

In this case the defendant has objected from the outset, appearing 
specially for the purpose, to the exercise of jurisdiction by the court 
over the defendant, on the ground that the defendant has not been 
validly served. The summons was served upon a person who suffi- 
ciently represented the corporation, if it was doing business within 
the state. Brush Creek Coal & Mining Co. v. Morgan-Gardner Elec- 
tric Co. (C. C.) 136 Fed. 505. 

[3] It appears that this person, who was the managing director 
(that is, the official head of the corporation under the English law), 
was in the United States upon a pleasure trip. While here he looked 
into certain matters or had certain negotiations with some four par- 
ties who were seeking to enter into business relations with the de- 
fendant corporation. In each instance this managing director ap- 
parently confined his activities to preliminary discussion or negotia- 
tions, and carefully left the making of any contract for formal action 
by the corporation in England. 

It appears from the record that the defendant corporation owned a 
certain amount of stock in a New York corporation, which main- 
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tained an office here and conducted a somewhat similar business. The 
defendant left ^he ordinary business transactions to the New York 
corporation, as within its territory. Under such circumstances, it 
could not be said that the managing director was improperly enticed 
within the state, or that he was brought here under compulsion. Com- 
mercial Mutual Accident Co. v. Davis, 213 U. S. 245, 29 Sup. Ct. 
445, 53 L. Ed. 782; Fitzgerald Const. Co. v. Fitzgerald, 137 U. S. 
98, 11 Sup. Ct. 36, 34 L. Ed. 608. 

[4] Nor could the defendant object, if while here upon the primary 
purpose of a pleasure trip, he exercised his official connection with 
the company in the conduct of its ordinary business, and was served 
in such capacity. But if the company did no business in the usual 
course in the state of New York, if it maintained no office, and if 
it carefully observed the rights of the New York corporation, so as 
to leave to the New York corporation all business within this state, 
a different situation is presented. 

A corporation has been held not to be doing business, in the sense 
of maintaining a regular place of business and being liable to serv- 
ice, where the business is really that of another corporation which it 
<:ontrols. Peterson v. Chicago, Rock Island & Pac. Ry., 205 U. S- 
364, 27 Sup. Ct. 513, 51 L. Ed. 841; Conley v. Matliieson Alkali 
Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 1113. 

[5] The making of a contract or entering into business relations 
with a party, within the boundaries of any certain jurisdiction, may 
render the terms of that contract subject to the laws of that jurisdic- 
tion, and in so far as an officer or agent of the corporation was con- 
<:erned with the making of such a contract he would be engaged in 
business for the corporation. But the hotel, train, attorney*9 office, 
or casual place in which such transaction might be had, could not be 
construed as a regular place of business, nor as an office for the trans- 
action of business, of the defendant corporation. 

[8] Nor would the mere taking advantage of casual presence in 
any given locality, and the direct interview or arranging for business 
by word of mouth, instead of by letter or telephone, constitute the 
doing of business and the maintenance of a place of business, unless 
the circumstance indicated that the corporation was entering upon the 
actual conduct of business, in the mercantile sense, in the place where 
the negotiations were being had, and that the appearance of acci- 
dental or casual coincidence and negotiation, through the physical 
presence of the two parties at the same spot, was but a subterfuge or 
cloak to cover the real facts. 

[7] The business done by a foreign corporation must be such in 
character and extent as to warrant the inference that it has subjected 
itself to the jurisdiction. St. Louis S. W. Ry. v. Alexander, 227 U. 
S. 218, 33 Sup. Ct. 245, 57 L. Ed. 486, Ann. Cas. 1915B, 77. In the 
present case the plaintiff is seeking to bring suit upon a cause of ac- 
tion arising some time before, in connection with transactions in 
England, between the plaintiff and the defendant corporation. To 
hold that the defendant corporation may be sued in the United States, 
because the managing director took up certain business for it per- 
sonally while traveling in this country, instead of conducting that 
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business by letter, is impossible, under the authorities. The case of 
St. Louis S. W. Ry. v. Alexander, supra, presents an entirely dif- 
ferent state of facts. 

[8] If the negotiations or business talks had taken place upon a 
train between San Francisco and New York, claim might be made 
that the defendant corporation was doing business in every district 
through which the train passed. Certainly it would have no property 
resident in that district, and would have no established place of busi- 
ness, nor any office. This indicates that the question of law, as to 
whether a corporation is conducting business and has a sufficiently 
defmed place of conducting business to justify the United States 
courts in holding that it has been found and is liable to service within 
the district, is primarily a question of fact, and that the legal position 
rests upon the determination of this question of fact. 

In the present case, even though the defendant is thus able to ap- 
pear specially and to avoid the litigation of the alleged causes of ac- 
tion urged against it by a resident of this country, it must be found 
that the defendant has not conducted business nor established a place 
of business within this district, in such a way as to justify service of 
process upon one of its officers, who was, in pursuance of a precon- 
ceived plan, taking up certain business matters while incidentally in 
the city of New York. 

The service will be held void, and the action dismissed. 



VANE et aL v. A. M. WOOD & CO., Inc., et aL 

(District CJourt, S. D. New York. February 15, 1916.) 

L Shipping «=»150— Fboeiqht— Liabilitt of Consignee. 

A consignee, who receives a cargo under a bill of lading which contains 
an agreement that he shall pay the freight, becomes personally liable 
therefor ; but his liability is limited to the amount for which the ship has 
a lien, and where under a charter the ship is to be paid a per diem freight 
he is liable therefor only up to the time when his goods are discharged. 

[£d. Note.— For other cases, see Shipping, Cent. Dig. §§' 225, 226, 511 ; 
Dec. Dig. <gJ=>150.1 

2. SHn»PINO «=»147— FMEIOHT— LlABILITT OF Shippeb. 

A shipper, whose contract is with a charterer, and who had no knowl- 
edge of the charter and did not receive the bill of lading, which referred 
thereto, is not liable for freight in accordance with its terms; but the 
extent of his liability is determined by his own contract with the char- 
terer. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. {§ 500, 506, 507 ; 
Dec. Dig. «=»147.] 

In Admiralty. Suit by William B. Vane and others against A. M. 
Wood & Co., Incorporated, and the American Smelting & Refining 
Company. Decree for libelants. 

This is a libel in personam for the recovery of freight upon a voyage of 
the schooner Fannie H. Stewart, of Cambridge, Md., from Baltimore to Perth. 
Amboy and back to Chesapeake Bay. The libelants chartered the vessel to 
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one Anthony McGarvey for the voyage in question, to carry a complete cargo 
of pyrites dnders at a hire of ^20 per day for every day from the day the 
vessel reported ready to load cargo in Chesapeake Bay until her return. The 
vessel reported at the place stated in the charter party on June 6, 1914, and 
cleared on June 8th with a full cai^o of pyrites cinders, which had been ship- 
ped by the respondent A. M. Wood & Co., and was consigned to the other re- 
spondent, American Smelting & Refining Company. The vessel arrived ftt 
Perth Amboy on June 26th and delivered her cargo to the American Smelting 
& Refining Company, returning to Chesapeake Bay about July 19th. The 
libelants claim freight for 44 days, $880, together with towing charges of $56, 
and give credit for $200 paid. The charterer, McGarvey, made a contract 
with the respondent A. M. Wood & Co. for the carriage of pyrites as referred 
to, and A. M. Wood & Co. had previously sold the cargo to the American Smelt- 
ing & Refining Company at "$1.90 per gross ton f. o. b. barge alongside dock, 
your works, Perth Amboy." When the cargo came on board the Fannie H. 
Stewart, the master, Clyde Elliott, issued a bill of lading in usual form, with 
the following clause: ''To be delivered in like good order and condition at 
aforesaid port, Perth Amboy, N. J., ♦ • ♦ unto American Smelting & Re- 
fining Company, or assigns ; he or they paying the freight for the said goods 
at the rate of freight and all conditions as per charter party." This bill of 
lading was given by the master to the American Smelting & Refining Company 
after the ship reached Perth Amboy. The company received it and thereafter 
directed the loading to proceed. This was on the 26th of June. After the 
cargo was partly unladen, the captain, Elliott, demanded his freight, whereat 
the American Smelting & Refining Company comiuunicated with A. M. Wood 
& Co., who thereupon paid the amount of freight due to McGarvey under their 
contract of carriage with him, which amounted to about $400; McGarvey 
promising to pay the vessel's freight out of the sum thus paid, a promise which 
he performed only to the extent of the $200 credited by the libelants. 

George Whitefield Betts, Jr., of New York City, for libelants. 

Chauncey I. Clark, of New York City, for respondent A. M. Wood 
& Co., Inc. 

Qetus Keating, of New York City, for respondent American Smelt- 
ing & Refining Co. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1 ] The American Smelting & Refining Company is certainly 
liable for a certain amount of the freight. It has been held for many- 
years that a consignee, who receives goods under a bill of lading which 
contains an ajgreement to pay freight, is personally responsible for the 
freight. The theory is that the acceptance of the goods under the bill 
of lading is evidence of an agreement by the consignee to be bound in 
accordance with its terms. Cock v. Taylor, 13 East, 399; Sanders 
V. Vanzeller, 4 Q. B. 206; Moeller v. Young, 25 L. J. Q- B. at page 96. 
The American cases accord, although the reason for the rule is not al- 
ways stated. Certain Logs of Mahogany, 2 Sumner, 589, Fed. Cas. 
No. 2,559; Phila. & Reading R. R. v. Barnard, 19 Fed. Cas. 478; 
Shaw v. Thompson, Fed. Cas. xvlo. 12,726. The rule has, however, been 
stated as an absolute legal liability. Union Pac. R. R. Co. v. American 
Smelting & Refining Co.. 202 Fed. 720, 121 C. C. A. 182. And this 
apparently is the effect of the English Bills of Lading Act, 1855 (18 & 
19 Vict. c. Ill, § 1). 

It is not important for this case to decide which doctrine is correct, 
for there is no question here of the American Smelting & Refining 
Company's implied undertaking to pay the freight. The real question 
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at issue is the extent of the obligation. As the charter party was at 
the rate of $20 per day, and the freight under all the authorities was 
earned de die in diem, there had been earned only so much as had ac- 
crued by the lapse of time up to the 27th of June, together with the 
towing charges. The rest of the freight was to be earned in the fu- 
ture. There is no doubt, I think, that the master could not have held 
the cargo under a lien for more than the freight due up to that time. 
Foster v. Colby, 3 H. & N. 705; Thompson v. Small, 1 C. B. 328; 
Alsager v. St. Katherine's Docks, 14 M. & W. 794. The question, 
therefore, depends on whether the implied agreement should be inter- 
preted as commensurate with the lien, or whether it should be interpret- 
ed as an absolute agreement to pay the full amount of freight, even 
though it had not yet been earned at the time of delivery. Justice 
Story, in Certain Logs of Mahogany, said obiter that the agreement 
would be implied, even where there was no lien ; but it was quite un- 
necessary for the disposal of that case. He had before him the ques- 
tion of lien, and lien only, the voyage was complete, the charter mon- 
ey was a lump sum down, and had all been earned at the time the lien 
was asserted. It is true that he held the inward cargo for both out- 
ward and inward freight ; but it was not necessary for him to dispose 
of the question which his dictum refers to, and he obviously did not 
give it the same consideration as the other ppints which had arisen. 

In White & Co. v. Furness, Withey & Co., [1895] A. C. 40, the 
House of Lords decided, however, that the liability in such a case de- 
pends upon the existence of the owners'. That was a case where, un- 
der the statute, the consignee had deposited money to pay the lien in 
the hands of the warehouseman, who acted as stakeholder. A ques- 
tion afterwards arose as to the amount of the freight, and the owner 
sued the consignee, disregarding the deposit of the lien. The House of 
Lords held, reversing the Court of Appeal, that, where the consignee 
under such a bill of lading accepts the goods, the whole transaction is 
evidence of an undertaking, but that it depends upon the existence of 
the lien, and since, under the statute, the lien ceased with the deposit, 
there could be no implied liability. Although this is not binding upon 
me, it is of the highest authority, especially in matters concerning ship- 
ping, and I have been referred to no case which holds to the contrary. 

The main importance of importing such an agreement rests in the 
fact that it enables ships to discharge their cargo without the embar- 
rassment involved in protecting the Hen, provided the owners are sat- 
isfied with the consignee's solvency. The consideration for the agree- 
ment is the release of the lien, and there seems no reason in justice to 
suppose that the consignee means to agree to pay more than so much 
as is necessary to release his goods. By paying down the lien at once 
he could compel the owner to deliver, and could, indeed, sue him for 
trover if he does not. Foster v. Colby, supra; Thompson v. Small, 
supra. Why, then, should it be supposed that he intended to pay more 
than was necessary to release his goods ? It seems to me clear that to 
impose larger liability upon him is not reasonable. I think, therefore, 
that the liability of the American Smelting & Refining Company ex- 
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tends to only so much freight as was earned up to the final discharge 
of the vessel, together with her towing charges up to that time. 

[2] The question then arises of the liability of the shipper, A. M. 
Wood & Co. That the shipper is himself liable for freight when he 
ships the goods is well settled law, where there is no charter party. 
Fox V. Young, 40 L. J. Exch. 259. Moreover, this obligation, at least 
in the absence of a cesser clause, endures after the consignee has ac- 
cepted delivery, because the clauses in the bill of lading imposing lia- 
bility upon the consignee are for the protection of the owner, and not 
of the shipper. Shepard v. De Bernales, 13 East, 565; Donnett v. 
Beckford, 5 B. & Ad. 521. The question thus arises, however, wheth- 
er, when the shipper, as here, never received the bill of lading, and 
when there was a charter party outstanding between a third person 
and the owner, of which the shipper never had notice, the same law 
arises, 

I see no basis for the construction of any such obligation. In the 
case of the consignee, as I have already stated, the contract arises 
from his acceptance of the bill of lading, containing, as it does, an 
agreement that he shall pay freight, as per the charter party. But the 
shipper in this case had received no bill of lading and made no such 
agreement, unless it is to be imported from the mere fact of placing 
his goods on board the ship. There is good reason for importing such 
an agreement where he deals only with the ship, and not with the char- 
terer; but in this case he dealt with the charterer, under a specific 
agreement which limited his obligation by its own terms. I see no rea- 
son in such a case to imply any agreement to pay any part of the hire 
reserved in the charter. Had the shipper actually received the bill of 
lading, an entirely different situation would have arisen. 

The remaining question is whether the American Smelting & Refin- 
ing Company can throw the loss upon the shipper, A. M. Wood & Co. 
There seems to be little doubt that in fact A. M. Wood & Co. must, in 
the final event, bear the loss, for the reason tliat under the contract be- 
tween itself and the American Smelting & Refining Company it agreed 
to deliver the goods f . o. b. Perth Amboy. There is, however, a tech- 
nical difficulty involved, due to the fact tliat the American Smelting 
& Refining Company has not filed any petition against A. M. Wood 
& Co. for this leave. In order to grant such relief there must be some 
such petition and demand, and A. M. Wood & Co. must have an op- 
portunity to be heard on that question. 

As a result, therefore, the libelants may take a decree against the 
American Smelting & Refining Company for the sum above stated, 
and the American Smelting & Refining Company may file a petition 
against A. M. Wood & Co., which A. M. Wood & Co. will have leave 
to answer, if so advised. Upon that petition and answer the case 
will come on again upon the existing proofs and any others which the 
parties may present for disposition of that petition. It may be, how- 
ever, that A. M. Wood & Co. will agree that it has no defense against 
the American Smelting & Refining Company, and will consent 3iat a 
decree can go against Siem, in which case the decree will read against 
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both American Smelting & Refining Company and A. M. Wood & Co., 
with a direction that process shall issue first against A. M. Wood & 
Co. and no process against the American Smelting & Refining Com- 
pany unless on failure of satisfaction. 

The libelant may have one bill of costs against both respondents. 
The payment made by McGarvey to the libelants out of the money 
which A. M. Wood & Co. paid him may be marshaled against so much 
of the whole charter hire as was earned on the return trip. It was a 
payment made by McGarvey without attribution) and gave the owners 
the right to apply it as they chose. 



SCOTTBN et al. ▼. BOSENBLUM et aL 

(District Court S. D. New York. February 28, 1916.) 

L Plbadiivq ^s»8(2) — Plsadiitq Conclusion — ^**Wbonoly." 

A biU of review, alleging tliat defendant's attorney "wrongly" entered 
tbe Judgment, pleaded merely a conclusion of law. 
[Ed. Note. — For other eases, see Pleading, Cent Dig. { 13; Dec Dig. 

♦=»8(2).] 

2. Equity ^=;>447(2) — Bill of Beview — ^Newlt Discovebed Evidence. 

A bin of review for newly discovered evidence, which does not show 
evidence that would support a different conclusion, is insufflclent. 
[Ed. Note. — For other cases, see Equity, Cent Dig. { 1093; Dec. Dig. 

3. Equitt «=»447(4) — Bill or Beview— Grounds — ^Newlt Discovebed Evi- 

dence. 

A bill of review for newly discovered evidence will not lie where the 
evidence was available at the time of trlaL 

[Ed. Note. — For other cases, see Equity, Cent Dig. { 1094; Dec. Dig. 
«=>447(4).] 

4. Disco VEBT ^s»5^— Disco vkbt of Doouments — ^Dblay until afiieb Judg- 

ment — Excuse. 

It was never possible for a party to an action at law successfully to ap- 
ply for discovery after verdict and Judgment, unless the delay was ex- 
cused by accident, surprise, or fraud. 

[Ed. Note. — For other cases, see Discovery, Cent Dig. { 6; Dec. Dig. 

6. Discoveby ^=3»1&— -Discoveby in Aid of Action . at Law — Showing of 
Possession of Doouicbnts. 

A bill for discovery of documents in aid of an action at law must 
show that defendant has possession of material documents. 

[Ed. Note. — ^For other cases, see Discovery, Cent Dig. §{ 20-26; Dec. 
Dig. <&=>19.] 

A. Discovery €s»3 — Bill to Put Party on Oath — Obsolete Character. 

A bill for discovery to put a party on his oath is obsolete, since the 

remedies now given at law in allowing parties to be sworn are adequate, 

while the whole basis of bills for discovery by answer to the charges of 

the bill lay in the disqualification of parties to testify in a court of law. 

[Ed. Note. — ^For other cases, see Discovery, Cent Dig. f § 8, 4 ; Dec. Dig. 
<=a 3.1 
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7. Judgment ^=»378 — ^Equitable Relief — ^Newly Discovebed Etidenob. 

A judgment cannot be reopened for so-called newly discovered evidence, 
which was available at the time of first trial. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §§ 715, 716; 
Dec. Dig. <e=»378.] 

8. Judgment <®=>512 — ^Equitable Relief — Eraud. 

Assignees of a corporation could not have equitable relief from a judg- 
ment adverse to them in their suit against the corporation's debtor be- 
cause he fraudulently denied his signature on the sherlfTs certificate. In 
suit against the corporation in which he was attached, that he was in- 
debted to the corporation, thereby perjuring himself, since only where 
the defeated party has been prevented by fraud from presenting his own 
case is he entitled to equitable relief. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. § 955 ; Dec. Dig. 
«=»512.] 

Bill by Samuel C. Scotten and another against Max Rosenblum and 
another. On motion to dismiss as against the named defendant. Bill 
dismissed, with leave to amend. 

This is a motion to dismiss a bill in equity as against the defendant Rosen- 
blum. The bin is filed by the assignees of a corporation whose business con- 
sisted in placing the advertising of its customers, in paying the cost of adver- 
tising to the several publications, and of collecting the cost from the customer, 
with 10 per cent, addition, which constituted the commission of the corpora- 
tion. The corporation employed the other defendant Samuels as its agent in 
New York upon an agreement under which he was to receive one-third of 
the corporation's commissions for the work he was to do. Rosenblum was In 
the cigar business, and through Samuels placed with the corporation orders for 
large amounts of advertising which was actually published, and for which 
Rosenblum left unpaid a balance of over $7,000. Thereafter Samuels left the 
corporation's employ and sued it for his share of the commissions. In this 
suit he attached the claim of the corporation against Rosenblum, who filed the 
usual certificate with the sheriff, saying that he was Indebted to the corpora- 
lion in the sum of over $7,000 as now claimed. The corporation released this 
attachment and Samuels recovered judgment which was later paid by the 
corporation. In the trial Samuels testified that he had procured certain ad- 
vertising for Rosenblum which he enumerated in detail, and for which he 
bad sent the invoices to Rosenblum himself. These invoices he procured again 
from Rosenblum and put in evidence upon the trial. The advertising amount- 
ed to $19,906.60 on which the commissions were $1,990.21, one-third of which 
Samuels recovered under the judgment in question, Samuels always insisting, 
however that he could not exactly fix the amount of the corporation's claim 
against Rosenblum. 

Meanwhile the plaintiffs sued Rosenblum at law in this court for more than 
$8,000, and were beaten, Rosenblum denying his signature to the certificate 
and saying that he had paid Samuels in full for all his advertising. The 
decision in that action, which was without a jury, declared that the plaintiffs 
had failed to show that the corporation had expended any sums for Rosen- 
blum, and that the latter should have judgment with costs. Upon this Rosen- 
blum's attorney "wrongly" entered a judgment, dismissing the complaint on 
the merits. The date of this judgment is not given, but thereafter the plain- 
tiffs sought in every way to get evidence of the payment by the corporation of 
moneys for Rosenblum, especially pljing Samuels to discover what documents 
he might have and what information he might acquire, since it was through 
him alone that all the work had been done. Finally, despairing of getting 
any help from Samuels and suspecting that he was trying to shield Rosen- 
blum, the plaintiffs brought this suit, asking for a discovery from Rosen- 
blum and Samuels and a decree opening the judgment between itself and 
Rosenblum if it were determined that Rosenblum owed the money. 
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Marx & Snydecker, of New York City, for the motion. 
Thoradike Saunders, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1-3] The bill is presented in several aspects; as a bill of review, as 
a bill to reopen a judgment for fraud, as a bill for a discovery. As a 
bill of review, it cannot be for error appearing upon the record, since 
it does not appear from the bill that there was any error appearing 
upon the record of the action of the plaintiffs against Rosenblum. 
The decision does not contradict the judgment, and there is no rea- 
son to suppose that it was erroneous, except from the allegation that 
Rosenblum's attorney "wrongly" entered the judgment, which is a 
mere conclusion of law. As a bill of review for newly discovered 
evidence, it will not serve, because no evidence is suggested which 
would support a different conclusion, unless it be found in the affidavits 
of David N. Carvalho and Milton Foreman. These are not parts of 
the bill, but as they may be made such upon an amendment, it is well 
to consider their contents now. Foreman was the attorney of the 
plaintiffs in that action, and swears on February 25, 1914, that in Jan- 
uary, 1910, Rosenblum had admitted the claim, and allegation also 
contained in the bill. It nowhere appears that the trial of the action 
was before January, 1910, and that this evidence was not available at 
the time. The reasonable inference is the contrary. Carvalho swears 
that on December 3 and 4, 1913, he compared Rosenblum's signature 
in the certificate with his signature on a certificate of incorporation, 
and found them the same. It does not appear that this was after 
the trial of the action, and if it did, it would amount to nothing, be- 
cause the evidence was available at any time after the certificate was 
filed. I do not mean to consider how far a motion in the action itself 
for a new trial, being an appropriate remedy, would, in any event, cut 
off the right to a bill of review. I dispose of the matter on the merits. 

[4] Under its aspect as a bill for discovery in aid of the action 
at law against Rosenblum, the bill is likewise bad. It is quite possible 
that since Carpenter v. Winn, 221 U. S. 533, 31 Sup. Ct. 683, 55 L. 
Ed. 842, a bill for discovery of documents in aid of an action at law 
will still lie. This seems to be the effect of the language of Mr. Jus- 
tice Lurton, on page 539 of 221 U. S., on page 683 of 31 Sup. Ct., 
55 L. Ed. 842, and this was the opinion in Colgate v. Compagnie 
Fran(;aise, etc. (C. C) 23 Fed. 82, although it was generally thought 
before Carpenter v. Winn, supra, that the discovery available at law 
under section 724, Rev. St. ("Comp. St. 1913, § 1469), had superseded 
discovery of documents in equity. Safford v. Ensign Mfg. Co., 120 
Fed. 480, 56 C. C. A. 630. See, also, the language of Mr. Justice 
Peckham as to section 724 in United States v. Bitter Root Co., 200 
U. S. 451, 475, 26 Sup. Ct. 318, 50 L. Ed. 550. 

But that question need not be decided in this case, because 
even under the old rule it was never possible for a party in an 
action at law to wait until after verdict and judgment in order to 
apply for discovery (Brown v. Swann, 10 Pet. 497, 9 L. Ed. 508), 
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unless there was some charge of accident, surprise, or fraud. It is 
true that in that case the judgment had been entered by consent, but 
that was not the basis of the decision, which rested again upon the 
general rule that sudi delay in the absence of some excuse was fatal. 

[5, 8] Furthermore, no case is made in any event for the discovery 
of documents, because no evidence is stated in the bill from which 
it appears that Rosenblum had possession of any documents which 
are material to the action at* law. The proper course, laid down in 
rule 58 (33 Sup. Ct. xxxiv), has been entirely disregarded, but it would 
make no difference if it had been followed, because there appears to 
be nothing to inspect. As a bill for discovery to put Rosenblum on his 
oath, it is clearly obsolete, since the remedies now given at law In 
allowing parties to be sworn are adequate for that purpose, and the 
whole basis of bills for discovery. by answer to the charges of the bill 
lay in the disqualification of parties to testify in a court of law. 

[7, 8] The final defense of the bill is as a bill to reopen a judg- 
ment at law upon the ground of fraud or newly discovered evidence. 
In the last point Pickford v. Talbott, 225 U. S. 651, 32 Sup. Ct. 687, 
56 L. Ed. 1240, controls. The evidence must not have been available 
at the time of the first trial. The bill is really indistinguishable in 
that aspect from a bill of review for newly discovered evidence. As 
a bill for relief for fraud, the bill is lacking in any specific allegations 
of fraud, but that I will pass by because it may be cured by amend- 
ment, and I wish to dispose of the matter upon the merits. The only 
conceivable ground of fraud which could arise from the allegations 
is that Rosenblum fraudulently denied his signature on the siieriff's 
certificate, and therefore perjured himself. This is not enough, when 
the very matter has been inquired into and decided. Only in case the 
defeated party has been prevented by fraud from presenting his OMrn 
case can he get relief; otherwise there might be indefinite retrials. 
United States v. Throckmorton, 98 U. S. 61, 25 L. Ed. 93; Vance v. 
Burbank, 101 U. S. 514, 25 L. Ed. 929; Estes v. Timmons, 199 U. S. 
391, 26 Sup. Ct. 85, 50 L. Ed. 241 ; Greenameyer v. Coate, 212 U. 
S. 434, 29 Sup. Ct. 345, 53 L. Ed. 587; United States v. Gleeson, 90 
Fed. 778, 33 C. C. A. 272 (C. C A. 2d Cir.). Cases like Johannesson 
V. United States, 225 U. S. 227, 32 Sup. Ct. 613, 56 L. Ed. 1066, where 
the first decision was ex parte, are to be distinguished. 

This bill from every aspect appears to be no more than an effort 
to retry the action of the plaintiffs against Rosenblum without the lim- 
itations applicable to such relief. The bill is dismissed with leave 
to amend within 10 days after the entry of this order. 
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ELVEBS et al. t. W. R. GRACE & GO. 

(District Court, N. D. CaUfornla, First Division. May 17, 1915.) 

No. 13980. 

Shifpino ^»178 — CoKSTBUorrow or Ghabteb Pabty— Cesskb Claxtbb. 

A charter party provided that the charterers should pay demurrage for 
delay through their fault In loading or discharging beyond the lay days 
allowed, but by a cesser clause it was further provided that the ship 
should have a lien on the cargo for all freight, dead freight, and demur- 
rage, and that "all and any liability of the charterers • ♦ • shall cease 
and determine as soon as the cargo is on board, all questions^ whether of 
demurrage or otherwise, to be settled with the consignees, the owners and 
captain looking to their lien on the cargo for this purpose." Held that. 
In the absence of any provision showing that the lien given was not com- 
mensurate with the liability of the charterers, such clause was valid and 
enforceable, and that a suit in personam could not be maintained against 
the charterers for demurrage because of delay in loading. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. § 570; Dec Dig. 
«=>173.] 

In Admiralty. Suit by Martin H. A. Elvers and Frederic A. Zimmer 
against W. R. Grace & Co., a corporation. On exceptions to amended 
libel. Sustained. 

Andros & Hengstler and G. W. Bell, all of San Francisco, Cal, for 
libelants. 

Nathan H. Frank and Irving H. Frank, both of San Francisco, Cal., 
for respondent. • 

DOOLING, District Judge. This is an action on the part of the 
shipowners against the charterers for demurrage at the port of loading. 
The charter contains the following provisions : 

"For each and every day's detention by the fault of party of the second 
part (charterers) or agents, they agree to pay to said party of the first part 
demurrage at the rate of three pence sterling per register ton per day." 

"Bills of lading to be signed for pieces with the clause 'All on board to be de- 
llTered,' and at any rate of freight shippers may desire without prejudice 
to this charter ; but If at a lower rate than provided in charter, difference to 
be paid In cash at port of loading, less commission, interest, and insurance." 

"Vessel to have a lien on cargo for all freight, dead freight and demurrage, 
it being understood that all and any liability of the charterers under this 
agreement shall cease and determine as soon as the cargo is on board; all 
questions, whether of demurrage or otherwise, to be settled with the consignees, 
the owners and captain looking to their lien on the cargo for this purpose." 

The provision for the payment of demurrage by the charterers ap- 
plied alike to delays in loadmg and delays in discharging. 

As the libel is against the charterers in personam, exceptions have 
been filed to it, on the ground that it states no cause of action against 
respondents, the charterers, because of the cesser clause in the char- 
ter, but that libelants' only remedy is an action in rem against the 
cargo. The action was, however, fully tried, and these exceptions are 
taken to an amended libel, filed at or about the close of the trial. Sim- 
ilar exception s taken to the original libel were overruled by the former 
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judge of this court. The high regard which I have for the late Judge 
De Haven's learning has caused me to hesitate long before deciding 
that the exceptions to the amended libel are well taken. But a care- 
ful study of the English and American cases in which the effect of 
so-called "cesser clauses" has been passed upon, has led me to the 
conclusion that under the provisions of this charter the cesser clause 
is effective. 

In the first place, there is nothing in the nature of the subject-matter 
which would prevent the parties from entering into any agreement 
satisfactory to themselves concerning the question of demurrage. The 
charter party might well have provided that no demurrage at all should 
be charged for delay, or it might provide, as here, that demurrage 
should be paid, but tiiat after the ship was laden the owner should be 
given a lien upon the cargo, and should look to it for the purpose of 
securing such payment, and that : 

"All and any liability of the charterers under the charter shall cease and 
determine as soon as the cargo is on board." 

If there be nothing in the charter itself which renders it impossible, 
or even difficult, for the ship to secure and enforce the lien upon the 
cargo which the charter gives, and such lien would be commensurate 
with the liability of the charterers for demurrage, there is no reason 
why an admiralty court should not hold the parties to the contract 
which they have made. There does not seem to me to be any ques- 
tion of public policy involved which would prevent the enforcement 
of the contract as it is written, or permit its enforcement otherwise 
than as written. It is, after all, only the construction of the whole 
charter that is here involved. An early clause in the charter provides 
for the payment by charterers of demurrage for delays through their 
fault, either in loading or discharging the vessel, beyond the lay days 
allowed for such purpose. A later clause declares: 

"Vessel to have a lien on cargo for all freight, dead freight and demurrage, 
it being understood that aU and any liability of the charterers under this 
agreement shall cease and determine as soon as the cargo is on board; all 
questions, whether of demurrage or otherwise, to be settled with the con- 
signees, the owners and captain looking to their lien on the cargo for this 
purpose." 

Is the lien here created commensurate with the liability of the char- 
terers provided for in the antecedent clause ? I cannot escape the be- 
lief that it is so commensurate with the charterers' liability, unless 
there be some other provision of the charter which permits the char- 
terers to destroy or render valueless the lien so created. I find no 
such provision. In Clink v. Radford, 1 Q. B. 625, it was said by one 
of the judges : 

•*In my opinion, the main rule to be derived from the cases as to the in- 
terpretation of the cesser clause in a charter party is that the court will con- 
strue it as inapplicable to the particular breach complained of, if by con- 
struing it otherwise the shipowner would be left unprotected in respecti of 
that particular breach, unless the cesser clause Is expressed in terms that pro- 
hibit such a conclusion. In other words, it cannot be assumed that the shii>- 
owner, without any mercantile reason, would give up by the cesser clause 
rights which he had stipulated for in another part of the contract" 
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Another one said: 

"There is no doubt that the parties may, if they choose, so frame the 
dause as to emancipate the charterer from «iny specified liability, without pro- 
Tiding for any terms of compensation to the shipowner ; but such a contract 
would not be one we should expect to see in a commercial transaction. The 
cesser clauses, as they generally come before the courts* are clauses which 
couple or link the provisions for the cesser of the charterer's liability with a 
corresponding creation of a lien. There is a principle of reason which is obvi- 
ons to commercial minds, and which should be borne in mind in considering a 
cesser clause so framed, namely, that reasonable persons would regard the lien 
given as an equivalent for the release of responsibility, which the cesser clause 
In its earlier part creates, and one would expect to find the lien commensurate 
with the release of UablUty." 

And a third added : 

"The rule that we are prima facie to apply to the construction of a cesser 
clause followed by a lien clause appears to me to be well ascertained. That 
rule seems a most rational one, and it Is simply this: That the two are to 
be read, if possible, as coextensive. If that were not so, we should have this 
extraordinary result: There would be a clause in the charter party the breach 
of which would create a legal liability, there would then be a cesser clause 
destroying that liability, and there would then come a lien clause which did 
not re-create that liability in anybody else." 

And in a later case (Hansen v. Harrold, 1 Q. B. 617), speaking of 
the foregoing, it is said : 

"It seems to me that this reasoning has not been and cannot be answered. 
Therefore the proposition is true that, where the provision for cesser of lia- 
bility is accompanied by the stipulation as to lien, then the cesser of liability 
1b not to apply in so far as the lien, which by the charter party the charterers 
are able to create, is not equivalent to the liability of the charterers. Where, 
in such a case, the provisions of the charter party enable the charterers to 
make such terms with the shippers that tbe lien which Is created is not com- 
mensurate with the liability of the charterers under the charter party, then the 
cesser clause will only apply so far as the lien which can be exercised by the 
shipowner is cc»nmensurate with such liability." 

The Supreme Court in Grossman v. BurriU, 179 U. S. 100, 21 Sup. 
Ct 38, 45 L. Ed. 106, quoting the foregoing, laid down the following 
as the true rule: 

''In short, in a charter party which contains a clause for cesser of the 
liability of the charterers, coupled with a clause creating a lien in favor of the 
shipowner, the cesser clause is to be construed, if possible^ as inapplicable to a 
UablUty with which the lien Is not commensurate." 

The court held the clause of the charter there under consideration 
to be ineffective, because the lien created by the charter was not com- 
mensurate with the charterer's liability. But in that case the charter 
contained also the further provision, "Bills of lading to be signed as 
presented, without prejudice to this'charter," and as the bills of lading 
as presented contained no reference to the payment of demurrage, nor 
any reference to the terms of the charter other than those concerning 
freight and average, the court held that the indorsees of the bills of 
lading were not bound by the charter provisions giving the vessel a 
lien upon the cargo for demurrage, and that the rights of the ship- 
owners against the indorsees depended altogether upon the contract 
created by the bills of lading, except so far as that contract referred 
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to the charter party. It seems to me that the provision, *T>ills of lad- 
ing to be signed as presented/' and the presentation of such hills con- 
taining no provision for the payment of demurrage, made a case such 
as is mentioned in Hansen v. Harrold, supra : 

"Where, in such case, the provisions of the charter party enable the charter- 
ers to make such terms with the shippers that the Uen which is created is not 
commensurate with the liability of the charterers under the charter party, then 
the cesser clause will only apply so far as the lien which can be exercised 
by the shipowner is commensurate with such liabiUty." 

In the case at bar, however, there is no provision in the charter party 
which would enable the charterers to make such terms with the ship- 
pers, or with the owners, as would render the lien created by the 
charter at all uncommensurate with the charterers' liability for de- 
murrage, either at the port of loading or at the port of discharge. 

There is nothing in this charter party which would prevent the 
master from preserving in the bill of lading the lien given by the char- 
ter for "all freight, dead freight and demurrage." The fact that he 
did not do so seems to me to be a false quantity, tending only to con- 
fuse the real question, which is the. construction of the charter party 
itself. For otherwise, even if it were conceded that this charter party 
does absolve the charterers from the payment of demurrage, the mas- 
ter could defeat this absolution by failing to preserve the lien in the 
bill of lading. But the charter party is an instrument complete in 
itself, and when the parties thereto enter into certain agreements, it 
should not be in the power of the master to render any of those agree- 
ments abortive through the m'edium of a bill of lading. If the charter 
party itself and within its own four corners has the effect of render- 
ing the lien created by it uncommensurate with the liability of the 
charterers under a stipulation for demurrage, then a cesser clause in 
such charter party will not absolve the charterers from such liability. 
But if the charter party itself gives a lien commensurate with the char- 
terers' liabilrty, the cesser clause will be given the full effect which 
its terms require. And this seems to me to be the only conclusion to 
be drawn from the adjudicated cases both English and American. 

Many of these cases give to the cesser clause full efficacy as ab- 
solving the charterers from all liability, whether incurred at the port 
of loading or at the port of discharge. Others make this clause only 
effective as to liabilities accruing at the port of discharge, holding the 
charterers responsible for all liability incurred before the cargo is 
fully on board. Still others give no effect whatever to the cesser 
clause, for the reason that the court finds that the lien given by the 
charter is not commensurate with the liability of the charterers also 
created thereby. But in all the c^ses these various conclusions result 
from the consideration and construction of particular charter parties, 
according to the terms used in creating the liability, in providing for 
its cessation, and in creating the lien in lieu thereof. 

It is a vexed and perplexing question, but, taking all the terms of 
the charter party under consideration here, I am of the opinion that 
the reasonable construction requires that effect be given to the cesser 
clause, and that the remedy of the libelants is not, under the charter, 
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"by action against the charterers at all on the charter, after the ship is 
tmy loaded, but that they are to have as a remedy for their freight, 
dead freight and demurrage, nothing but a lien on the cargo." San- 
gtrinetti v. Pacific Steam Navigation Co., L. R. 2 Q. B. D. 238. 
The exceptions to the amended libel are therefore sustained. 



THE JOHNSON LIGHTERAGE CO. NO. 24. 
(District Court, D. New Jersey. February 23, 1916.) 

IMTERKATIONAL lxA.W «=»10 — JURISDICTION — PboPEBTX OF FOREIGN GOYlCBN- 

MENT — Suit is Rem fob Salvage. 

A suit In rem may be maintained against property of a foreign govern- 
ment, although destined for its public use, to recover for salvage services 
rendered in saving it while in the posseission of a lightering company, 
which had contracted to transport it from a railroad terminal to a vessel, 
but had no other connection with the foreign government, and where the 
property was still in its possession when libeled and seized by the mar- 
shal. 

FEd. Note. — For other cases, see Intt;rnational Law, Cent. Dig. §§ 10, 11 : 
Dec. Dig. <©=>10.] 

In Admiralty. Suit for salvage by the members of the firm of W. 
J. Scanlan Company against the deck scow Johnson Lighterage Com- 
pany No. 24 and its cargo. On order to show cause why the cargo 
should not be released from seizure and delivered free and discharged 
thereof to its owner, the Russian government. Order discharged. 

Foley & Martin, of New York City, for libelant. 
John P. Murray (amicus curiae) and Charles A. Conlon, both of New 
York City, for the rule. 
J. Warren Davis, U. S. Atty., of Trenton, N. J., amicus curiae. 

HAIGHT, District Judge. The persons composing the partnership 
firm of W. J. Scanlan Company filed a libel in this court against the 
deck scow Johnsctti Lighterage Company No. 24 and its cargo, to 
recover for salvage services, alleged to have been rendered to such ves- 
sel and cargo. Process was thereupon issued, and by virtue thereof 
the vessel and cargo were seized by the marshal. Subsequently cer- 
tain affidavits were filed on behalf of the Russian government with the 
Department of State, the purport of which was that the cargo (which 
consisted of munitions of war) was its sole and exclusive property. 
Upon these affidavits being brought to the attention of the court an 
order was made, directing the libelants before mentioned, as well as the 
Seaboard Equipment Corporation (the alleged owner of the vessel 
which rendered the salvage services, and which had also filed a libel 
for the same services), to show cause why the cargo should not be re- 
leased from seizure and delivered, free and discharged thereof, to the 
Russian government. Mr. John P. Murray, who made one' of tiie affi- 
davits anS who was therein stated to be one of the counsel for the Rus- 
sian government, was designated amicus curiae. 
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Upon the return of the order to show cause, testimony was taken 
respecting the character, ownership, and possession of the cargo at 
the times the salvage services were rendered and seizure made. I 
have no hesitancy in finding, as a fact, that the cargo was, at the times 
before mentioned, the property of the Russian government. In view 
of the conclusion which I have reached upon the whole matter, it seems 
unnecessary to state the reasons upon which this finding is based, es- 
pecially since they were fully indicated to counsel at the conclusion of 
the hearing. It is also an uncontradicted fact that, at these times, the 
cargo was in the possession of the Johnson Lighterage Company (the 
charterer of the vessel upon whichit was loaded) for the purpose of 
transportation from a railroad terminus in Jersey City to a vessel or 
vessels in New York Harbor, which latter were under the control of 
the Russian government. The transportation was undertaken by the 
Johnson Lighterage Company pursuant to a contract theretofore made 
between it and the commercial attache of the Russian general em- 
bassy, whereby the former undertook, for certain prices, to transport 
and lighter such freight as the latter might desire to be carried from 
incoming railroads to ships of the Russian volunteer fleet, or any other 
line loading at a certain place in New York Harbor. As the cargo 
consisted of munitions of war, it will, of course, be presumed that 
it was destined for the public use of the Russian government. 

It is undoubtedly the general rule that the courts of this country are 
without jurisdiction to entertain, except by consent, either an action 
in personam against our own government or that of a friendly foreign 
nation or sovereign, or an action against its property in its possession 
and devoted or destined to be devoted to the public use. The Siren, 7 
Wall. 152, 154, 19 L. Ed. 129; Stanley v. Schwalby, 147 U. S. 508, 
512, 13 Sup. Ct. 418, 37 L. Ed. 259; The Exchange, 7 Cranch, 116, 
3 L. Ed. 287; Tucker v. Alexandroff, 183 U. S. 424, 440, 463, 22 
Sup. Ct 195, 46 L. Ed. 264; Hassard v. United States of Mexico, 46 
App. Div. 623, 61 N. Y. Supp. 939; Briggs v. Light Boats, 11 Allen 
(Mass.) 157. But there is what may be termed an exception to this 
rule, although it is probably not strictly such, which was enunciated 
and applied by the Supreme Court, so far as our own government is 
concerned, in The Davis, 10 Wall. 15, 19 L. Ed. 875, and followed and 
applied as to a foreign government by Judge Brown, in the Southern 
district of New York, in Long v. The Tampico (D. C.) 16 Fed. 491. 
This so-called exception, I think, must control the questions to be de- 
cided in the case at bar. In the former of these cases it was held that 
personal property of the United States on board a private vessel for 
transportation from one point to another was liable to a lien for serv- 
ices rendered in saving it, and although such lien could not be enforced 
by a suit against the United States, or by a proceeding in rem, when 
the possession of the property could only be had by taking it out of 
the actual possession of an officer of the government, yet it could be 
enforced by a proceeding in rem where the process of the court could 
be enforced without disturbing the possession of the government In 
that case a treasury agent of the United States had shipped a quantity 
of cotton from Savannah on a schooner belonging to and under the 
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control of a private individual, consigned to another agent of the gov- 
ernment in New York. During the voyage the vessel met with disas- 
ter, and she and her cargo were saved from total loss by the libelants. 
Before any of the cotton was delivered to the agent in New York, the 
vessel was libeled for the salvage services and taken possession of by 
the marshal. It was held that it was the duty of the court to enforce 
the lien of the libelants for the salvage before it restored the cotton 
to the custody of the officers of the government. The facts respect- 
ing the possession of the property at the time the salvage services were 
rendered and the seizure made by the marshal were thus stated by Mr. 
Justice Miller, who delivered the opinion of the court (10 Wall." 21, 
19 L. Ed. 875): 

"Bringing the facts of the case before us to the test of these principles, the 
case was the usual one of a common carrier contracting to deliver goods on his 
own responsibility, and not the case, as alleged by the United States, of a 
charter of the vessel. The goods were then delivered to the master, and he 
contracted to deliver them to the agent of the United States in New York. 
Immediately on her arrival, and before any of the cotton was delivered to the 
agent, the vessel and cargo were libeled and taken possession of by the 
marshal under the writ which issued on the libel being filed. The possession 
of the master of the vessel was not the possession of the United States. He 
was in no sense an officer of the government. He was acting for himself, un- 
der a contract which placed the property in his possession and exclusive con- 
trol for the voyage. His obliga&on was to deliver possession in New York 
to the agent of the government. Tliis he had not done when the process was 
served on the cotton. The marshal served his writ and obtained possession 
without interfering with that of any officer or agent of the government" 

In Long v. The Tampico two vessels which were built for the Mex- 
ican government were saved from burning at the dock at which they 
were moored in New York, and the libel was filed for the services thus 
rendered. It appeared that the agent of the Mexican government who 
had caused tiiem to be built had, before the salvage services were ren- 
dered, entered into a contract with two independent sea captains to 
navigate the respective boats to Vera Cruz, Mexico, for delivery to 
the public authorities there. The captains had gone aboard the vessels 
and taken command before the fire. Judge Brown held (following the 
case of The Davis, that, assuming that the vessels had become 
the property of the Mexican government and were in its legal 
possession before the fire, still, as the salvage service had been 
rendered after delivery of the boats to the bailees, who were not offi- 
cers of the Mexican government, for transportation and delivery to 
the government officers at Vera Cruz, and as the attachment had been 
made while the vessels were in the charge of the former, that the ac- 
tion in rem would lie, and the libels were sustained. 

There is no essential difference between the material facts in the 
case at bar and those which were presented in The Davis and in Long 
V. The Tampico. It is true that in the Davis Case the person in whose 
possession the goods were at the time of the seizure was described 
therein as a "common carrier"; but I cannot conceive that this fact 
would make any difference. He was none the less a bailee for hire. 
The Johnson Lighterage Company, while it may not be strictly a com- 
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mon carrier, in the sense that it is subject to all of the peculiar lia- 
bilities which attach to a common carrier, was no more an officer of 
the Russian government than were the master of the vessel in the 
Davis Case and the captains in the Tampico Case. The Johnson Com- 
pany contracted to deliver the goods on its own responsibility; the 
Russian government had not chartered the vessel upon which the mu- 
nitions were loaded, nor, for that matter, any vessel of the Johnson 
Company. The latter was acting for itself under a contract which, 
necessarily, during the time of the transportation, placed the property 
in its possession and control. The Russian government, doubtless, 
could direct to what vessel or vessels the cargo was to be delivered ; 
but this fact in no respect took the property out of the possession and 
control of the Lighterage Company during the time of transportation. 

In the absence of treaty provisions, I know of no principle which, 
in a case such as this, would afford a foreign government greater im- 
munity from judicial process than that which is enjoyed by our own 
government. The immunity granted to friendly foreign governments 
rests upon international comity (The Exchange, supra : The Santissima 
Trinidad, 7 Wheat 253, 352, 5 L. Ed. 454) ; but the underlying prin- 
ciple upon which the immunity is granted is, nevertheless, the same in 
both cases, namely, that the exercise of jurisdiction is inconsistent with 
the independence of sovereign authority and public policy. See The 
Siren, supra; Stanley v. Schwalby, The Parliament Beige, 5 Prob. 
Div. 197; Long v. The Tampico, supra. 

I therefore conclude that the property in question, although it be- 
longed to the Russian government and was destined to its public use, 
was subject to a lien for salvage services rendered in saving it, and 
that as it was not at that time, or at the time of its seizure by the mar- 
shal, in the actual possession of an officer of the Russian government, 
the lien may be enforced in this court by a proceeding in rem, I un- 
derstand that an interlocutory decree has been entered by default (the 
time in which to file a claim and answer having expired). I feel, how- 
ever, that because of the peculiar circumstances of this case the de- 
cree should be opened in order to permit a claim and answer to be 
filed by any one duly authorized to do so, provided that a motion to 
that effect is made within a reasonable time. 

The order to show cause will accordingly be discharged. 
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BUTAN, Internal Revenne Collector, v. JOHNSON ft JOHNSON. 

HEBOLD, Internal Revenue CWlector, v. SAME. 

(Circuit Court of Appeals, Third Circuit March 16, 1916.) 

No& 2034-2015. 

L CotTBTS ^s»406(l) — ClBCUIT COUBT 0» APPBAL»— BCVIKW — QUESTIONS OF 

Fact. 

In actions at law, referred to a special naaster by stipulation of the 
parties, and heard before the restrict Judge on exceptions to the master's 
report, the Circuit Court of Appeals could not weigh the evidence, or re- 
verse findings of fact by the trial judge supported by submissible evi- 
dence, as his findings upon disputed facts were like the verdict of a Jury 
and similarly conclusive. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 1103; Dec. Dig. 
€=940^1) ; Appeal and Error, Cent Dig. » 3385, 3387, 3380, 3302.] 

2. Intsbnai. B^VBNrs ^s!»3d— ^TAifp Tax — Rbcovkby— Questions of Law ob 

Pact. 

In actions to recover amounts paid for revenue stamps affixed to manu- 
factured articles claimed by collectors of internal revenue to be subject 
to a stamp tax, the question whether the stamps were bought and affixed 
under duress and constraint was a question of fact 

[Ed. Note. — ^For other cases, see Internal Bevenue, Cent Dig. §§ 83, 84 ; 
Dec. Dig. «=>3a] 

3. Intbbnal Bbvenue ^s»38 — Stamp Tax — ^Beoovebt— Qttbstions of LiAW ob 

Fact. 

In such actions, it was a question of fact what matters were presented 
and determined in similar actions previously brought and tried, and how 
far the same matters were again presented in the subsequent actions. 

[Ed. Note. — For other cases, see Internal Bevenue, Cent Dig. {{ 83, 84 ; 
Dec. Dig. <8=»38.] 

4. JuDOMBNT ^=»714(3) — Conclusiveness—Maitbbs Concludbo. 

Where plalntilY brought 18 actions to recover money paid during differ- 
ent periods for revenue stamps affixed to certain manufactured articles, 
and 2 of the actions were tried and determined in plaintiff's favor, and 
the statutory time for appealing from the judgments had expired, the 
Judgments estopped the government from re-examining the same, or es- 
sentially the same, questions upon the trial of the other actions. 

[Bd. Note. — For other cases, see Judgment, Cent Dig. § 1240 ; Dec. Dig. 
«=>T14(3).] 

fi. Intebnai. Bevenue ^e»20 — Stamp Tax — ^Dbugb— "Compounding"— "Com- 
pounded." 

War Bevenue Act June 13, 1898, c 448, S 20, 30 Stat 466, provides, rela- 
tive to the stamp tax Imposed on medicinal i^c^rietary articles and prep- 
arations, that no tax shall be Imposed upon unoompounded medicinal 
drugs or chemicals, but that the tax shall apply to all medicinal articles 
compounded by any formula, published or unpublished, and put up in 
style or manner similar to that of patent, trade-mark, or proprietary 
medicines, etc Held^ that powders or tablets derived from the Juice of 
the papaw, without adding anything tfectlve, but simply taking some- 
thing away, was not "compounded," as what was left was combined by 
nature, and "compounding" is only possible when two or more sulntances 

#=>For other cases ses same topic ft KEY-NUMBBR in all Key-Numbered Digests ft Indexes 
231 F.— 24 
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previously separate are put together by human agency to form some kind 
of union. 

[Ed. Note. — ^For other cases, see Internal Revenue, Cent Dig. § 45 ; Dec. 
Dig. «=»20. 

For other definitions, see Words and Phrases, First and Second Series. 
Compound.] 

6. Appeal and Ebbob ^=>1010(1) — ^ReviEW — Questions op Fact. 

The trial Judge's findings on pure matters of fact, or mixed matteiB of 
law and fact, are alike conclusive, when supported by submissible evi- 
dence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. H 3979- 
3981; Dec. Dig. «=»1010(1).] 

7. Reference ^=»100(6) — ^Master's Report — Hearing on Exceptions. 

Actions to recover bade amounts paid for revenue stamps aflixed to 
manufactured articles were, after plaintiff's claims had been sustained in 
several particulars, referred to a special master, or referee, to ascertain 
the amounts due pursuant to a stipulation by the parties. Defendants 
objected to parts of the evidence, and, after the master filed his report, 
filed exceptions, and they were argued before the District Judge. Held, 
that the evidence should be regarded as if taken before the District Judge 
himself, and on the argument of the exceptions the situation was precise- 
ly as if the trial was still going on in open court, and as if the evidence 
considered by the master were then being offered for the first time before 
the Judge. 

[Ed. Note. — Fbr other cases, see Reference, Cent Dig. H 104-167 ; Dec. 
Dig. «=»100(6).] 

8. Appeal and Error ^e»266(2) — ^Reservation of Grounds of Review — E^* 

CEPnONS. 

In an action referred to a special master pursuant to a stipulation, in 
which defendants objected to evidence and filed exceptions to the master's 
report, the court's order confirming the report in effect overruled the ob- 
jections, and where no exception was taken to this ruling, or to the entry 
of Judgment, the correctness of the ruling was not before the Clrcait 
Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. |§ 1555- 
1558, 1561 ; Dec. Dig. <&=>266(2).] 

9. Intebnal Revenue ^=>20 — Stamp Tax — Drugs. 

War Revenue Act June 13, 1898, schedule B, imposed a stamp tax on 
medicinal preparations, or compositions made and sold, wherein the per- 
son making or preparing them has or claims to have any private formula 
or secret or occult art for making or preparing them, or any exclusive right 
or title to the making or preparing thereof, or which are prepared or 
vended under any patent or trade-mark, or which, if prepared by any 
formula, are held out and recommended to the public as proprietary medi- 
cines, or medicinal proprietary articles or preparations, or as remedies or 
specifics for any disease. Section 20 provides that the tax shall apply to 
all medicinal articles compounded by any formula, or put up in style or 
manner similar to that of patent, trade-mark, (ht proprietary medicines, 
or advertised as remedies or specifics for any ailment, or as having any 
special claim to merit, or any peculiar advantage in mode of preparation, 
quality, use, or effect Heldf that the act did not tax all medicinal arti- 
cles, but merely those that were noncompetitive, sudi as are intended for 
selfmedicatlon, and are accompanied with pufiing inducements and unre- 
liable statements about diseases, symptoms, etc. 

[Ed. Note. — For other cases, see Internal Revenue, Cent Dig. f 45; 
Dec. Dig. «&=>20,] 

^s»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digesti A Indexes 
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In Error to the District Court of the United States for the District 
of New Jersey ; Thomas G. Haight, Judge. 

Five actions by Johnson & Johnson, a corporation, against William 
D. Rutan, Collector of Internal Revenue, and eleven actions by the 
same plaintiff against Herman C. H. Herold, Collector of Internal 
Revenue. Judgments for plaintiff, and defendants bring error. Af- 
firaied. 

John A. Hartpence, Sp. Asst. U. S. Atty., of Jersey City, N. J., for 
plaintiffs in error. 
Archibald Cox, of New York City, for defendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In 1900 and 1901, the plaintiff cor- 
poration, Johnson & Johnson, brought 18 suits in the Suprenie Court 
of New Jersey to recover money paid during separate periods for 
stamps affixed to certain manufactured articles that had been taxed 
under the War Revenue Act of June 13, 1898. Of these suits 6 were 
against William D. Rutan as collector of internal revenue, and 12 were 
against his successor, Herman C. H. Herold. The controversy called 
in question the treasury's construction of certain language in section 
20 and in schedule B. The articles in dispute are (1) medicinal plas- 
ters, of which we may take belladonna plasters as the type ; (2) papoid 
powders and tablets; and (3) com and bunion plasters. 

Section 20 provides as follows : 

'That ♦ ♦ • any person," etc., "that shaU make, prepare and sell," etc., 
"drugs, medicines, preparations, compositions, articles, or things, Includinff 
perfumery and cosmetics, upon which a tax is imposed by this act, as provid- 
ed for In schedule B, without affixing thereto an adhesive stamp, • • ♦ 
shall be guilty of a misdemeanor: ♦ ♦ ♦ Provided, that no ♦ ♦ ♦ tax 
shall be imposed upon any unoompounded medicinal drug or chemical, nor 
upon any medicine ♦ ♦ ♦ mixed or compounded for any person according 
to the • ♦ • prescription of any practicing physician, ♦ ♦ ♦ or which 
may be put up ♦ • ♦ for said person by a druggist • ♦ • selling at 
retail only. 

"The ♦ ♦ ♦ tax provided for in schedule B • ♦ ♦ shall apply to all 
medicinal articles compounded by any formula, published or unpublished, 
which are put up in style or manner similar to that of patent, trade-marJc, or 
proprietary medicine in general, or which are advertised on the package or 
oihiBTwise as remedies or as specifics for any ailment, or as having any spe- 
cial claim to merit, or to any peculiar advantage in mode of preparation, qual- 
ity, use, or effect,*' 

Schedule B is as follows: 

''Medicinal proprietary articles and preparations: • • • Upon every 
packet ♦ ♦ ♦ containing any pills, powders, tinctures, troches or lozenges^ 
syrups, cordials, bitters, anodynes, tonics, plasters, liniments, salves, oint- 
ments, pastes, drops, waters (except natural spring waters and carbonated 
natural spring waters), essences, spirits, oils, and all medicinal preparations 
or composiiions whatsoever, made and sold, or rem^wed for sale, by any per- 
son or persons whatever, wherein the person making or preparing the same has 
Of claims to have any private formula, secret, or occult art for the making or 
preparing the same, or has or claims to have any exclusive right or title to the 
making or preparing the same, or which are prepared, uttered, vended, or ex- 
posed for sale under any letters patent, or trade mark, or which, if prepared 
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hy any formula, published or unpuhlUhed, are held out or recotntnendet to the 
puMic hy the makers ^ venders, or proprietors thereof as proprietary medidneSf 
or inedicinal proprietary articles or preparations, or as remedies or specifics 
for any disease, • • ♦ whatever affecting the human ♦ ♦ • body.** 

Under the New Jersey practice, several defenses were specified, 
in substance as follows : 

(1) That the money sued for was paid voluntarily, and was not 
collected by force or duress or under threat of distraint ; on the con- 
trary, the taxes were lawfully assessed and collected. 

(2) That all the packages stamped contained medicinal proprietary 
articles or preparations, compounded according to formulas published 
or unpublished, and were put up in a style or manner similar to the 
style or manner used by patent, or trade-mark, or proprietary medi- 
cines in general. 

(3) That these articles or preparations, thus compounded, were ad- 
vertised on the packages or otherwise as remedies or specifics for some 
ailment, or as having special claim to merit, or as having peculiar ad- 
vantages in mode of preparation, quality, use, or effect. 

(4) That the plaintiff claimed to have private formulas, or a secret 
or occult art, for making or preparing the articles, or to have the ex- 
clusive right or title to the making or preparing of the same. 

(5) That the articles were prepared, uttered, vended, or exposed 
for sale, under letters patent or trade-marks, or were held out or 
recommended to the public by the makers, venders, of proprietors, as 
proprietary medicines, or as medicinal proprietary articles or prepara- 
tions, or were held out as remedies or specifics for some disease 
affecting the human or animal body. 

(6) That the articles were compounded drugs or chemicals, or 
medicinal articles compounded. 

(7) That the articles were made by mixing one or more medicinal 
drugs with a base that had either no medicinal effect or none that was 
designed or important, and were so mixed according to a private 
formula, although they were not held out as proprietary, such articles 
being advertised as having some special claim to merit, or as remedies 
or specifics for some ailment. 

(8) That the articles, or their wrappings, boxes, or packages, bear 
the plaintiff's trade-mark, and a special style of display, consisting of 
markings and legends adopted by plaintiff in selling its goods. 

The suits were removed from the state court to the federal court, 
and by consent were tried without a jury. Two of them were heard 
by Judge Archbald (specially assigned), and were decided in favor of 
the plaintiff. Johnson v. Rutan (C. C.) 122 Fed. 993; Johnson v. 
Herold (C. C.) 123 Fed. 409. Writs of error to this court were sued 
out, but were dismissed, because the statutory time for appeal had 
passed (Rutan v. Johnson, 130 Fed. 109, 64 C. C. A. 443); the force 
of the judgments below being therefore undisturbed. Afterwards the 
remaining 16 cases were tried before the late Judge Cross, who sus- 
tained the plaintiff's claims in several particulars. Johnson v. Herold 
(C. C.) 161 Fed. 593. Pursuant to a stipulation by the parties, the 
♦cases were then sent to a special master, or referee, to ascertain the 
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amounts due. Exceptions to his report were dismissed by Judge 
Haight (whose hitherto unpublished opinion appears on a subsequent 
page), and judgments were finally entered for the sums determined 
by the master. 

[1] Since all the cases can be disposed of by deciding three or four 
questions, we need not take up each writ separately. At tl\e outset, 
we are confronted by the question: What matters are now subject 
to review in this court? Certainly we can reverse no finding of fact by 
the trial judge, if the finding was supported by submissible evidence. 
It is not within our province to weigh the evidence ; his findings are 
like the verdict of a jury upon disputed facts, and are similarly con- 
clusive in a court of appeal. Fidelity Co. v. Commissioners (C. C. A. 
8th) 145 Fed. 150, 76 C. C. A. 114; Oil Co v. Holcomb (C. C. A. 8th) 
212 Fed. 129, 138 C. C. A. 642; Nashville Railway v. Barnum (C. 
C. A. 2d) 212 Fed. 637, 129 C. C. A. 170; Philadelphia Casualty Co. 
V. Fechheimer (C. C. A. 6th) 220 Fed. 401, 136 C. C. A. 25 ; Wear 
V. Imperial Co. (C. C. A. 6th) 224 Fed. 63, 139 C. C. A. 622 ; Lupton's 
Sons V. Automobile Club, 225 U. S. 489, 32 Sup. Ct. 711, 56 L. Ed. 
1177, Ann. Cas. 1914A, 699; United States v. Fidelity Co., 236 U. S. 
527, 35 Sup. Ct. 298, 59 L. Ed. 696. And, as the assignments of 
error do not attack any ruling by the District Judge during the trial, 
no question concerning the correctness of that proceeding is presented 
on tiiese writs. So far therefore, as the findings of Judge Cross are 
upon questions of fact, they cannot now be successfully assailed, and a 
reference to his opinion (161 Fed. 593) will enable us to determine 
what questions (if any) may still be raised by the government. 

[2] In the first place, it is undoubtedly a question of fact whether 
the stamps were bought and affixed under duress and constraint, and 
upon this point the third finding is explicit : 

*That between the 1st day of July, 1898, and the 1st day of July, 1901, the 
plaintiff purchased large quantities of internal revenue stamps from the said 
defendants — ^purchases made between July 1, 1898, and March 1, 1899, being 
made from the defendant William D. Rutan, and during the balance of said 
I>eriod from the defendant Herman G. H. Herold. A part of the stamps pur- 
chased during the whole period were affixed on the articles mentioned In said 
declarations and canceled, such stamps b^ng so affixed and canceled under 
rulings of the said defendants and the Commissioner of Internal Revenue of 
the United States that such articles were subject to a tax under the provisions 
of the act referred to, and the sums so paid for said Internal revenue stamps 
by the plaintiff to the defendants were paid under protest and on threat of 
distress and confiscation In case of refusal and not voluntarily. For the sums 
thus paid, claims were duly presented by the plaintiff and disallowed." 

[8] It is also a question of fact what matters were presented and 
determined in the first two suits tried before Judge Archbald, and how 
far such matters were presented again in the 16 suits that were after- 
wards tried before Judge Cross. Upon this point the seventh and 
eighth findings are as follows: 

'*{!) In the actions above mentioned, heretofore litigated and determined 
between the parties hereto, this court entered final judgment that the plain- 
tiff was entitled to recover the amount paid by the plaintiff to the defendants 
under the Identical circumstances under which payment was made herein, and 
as part of the same transaction for stamps affixed and canceled upon cer- 
tain plasters, which In every respect were Identical with the plasters Involved 
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In the action now before the court, designated 'Class B,* which actions deter- 
mined the following questions: 

"(a) That the payments were not voluntary. 

"(b) That the plaintiff has not and does not claim to have any exclusive 
right or title to the making or preparing the plasters. That the plastei*s are 
not prepared, uttered, vended, or exposed for sale under any letters patent or 
tiade-mark, or held out or recommended to the public by the plaintiff as pro- 
prietary medicines, or medicinal proprietarj' articles or preparations, or as 
remedies or specifics for any disease, diseases, or affections whatever affect- 
ing the human or animal body, or put up in style or manner similar to that 
of patent, trade-mark, or proprietary medicines in general, or advertised on 
the package or otherwise as remedies or specifics for any ailment or as hav- 
ing any special claim to merit or to any peculiar advantage in mode of prep- 
aration, quality, use, or effect. 

"(c) That the use of plaintiff's trade-mark as it is used on said plasters did 
not render them liable to taxation. 

''(d) That the amount paid as taxes on said articles should be returned to 
the plaintiff. 

"(8) That the following articles, to wit: All the articles in class C. and all 
the articles in class D, and the capsicum, strengthening, porous, belladonna, 
and belladonna and capsicum, plasters, in class £>, and the belladonna plaster 
in class H, not designated 'Johnson's* — each and all present no question not 
actually litigated and determined in the aforesaid actions between the par- 
ties hereto." 

Clause (c) of paragraph 7 is a mixed finding of law and fact, and 
clause (d) is a conclusion of law ; but the remainder of the two para- 
graphs contains statements of fact almost wholly. The plasters thus 
referred to were inclosed in wrappers bearing on the face two small 
red crosses and the following words: 

"Apply heat if not sufficiently adhesive. 
If the face cloth adheres too firmly, it can be easily removed by dampening. 

BELLADONNA 
(cross) PLASTER (cross) 

Prepared by 

JOHNSON & JOHNSON. 

New Brunswick, N. J., U. S. A, 

Guaranteed to contain the full amount of the alkaloids of Belladonna 

root required by the Br. P. 1898." 

On the back, are the following words in four languages : 
"DIRECTIONS FOR USB. 

"The part to which the plaster la to be applied should be dry and clean. 

"The cloth on the face of the plaster should be removed by pulling it quick- 
ly. Having applied the plaster, rub it until it conforms perfectly to the skin. 

"If the cloth, on the adhesive side of the plaster, should adhere too firmly, 
it can be easily removed by dampening, in which case the plaster should be 
wiped dry before applying. 

"To Remove the Plaster. — ^After loosening one corner take firm hold and 
take off the plaster by a succession of quick jerks. Do not attempt to re- 
move it by pulling steadily. A plaster should not be worn longer than neces- 
sary to produce the desired effect'* 

The other findings that are now relevant are Nos. 10, 12, and 14: 

"(10) The following articles are each and all purely mechanical in their 
purpose and operation and are not medicinal articles or preparations: Finger 
hats ; Dr. Don's com plasters ; Dr. Don's bunion plasters." 

**(12) That *Papoid Powder' and *Papold Tablets,' in class G, are the sim- 
ple drug papain, the purified Juice of the carlca papaya (alone and with an 
excipient, which is purely mechanical and not medicinal, respectively), and are 
uncompounded drugs." 
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"(14) That, wlt^ the exception of the articles mentioned In findings 5 and 
as withdrawn, In finding 6 [should be 10] as mechanical and not medicinal, 
and the •Rheumatic Plaster* In class E, and that ^Belladonna Plaster' in class 
H which bears the word 'Johnson's/ and the papain preparations in class G, 
all the articles Involved in these actions are in fact: 

"(a) Not plasters wherein the person making or preparing the same has or 
claims to have any private formula, secret or occult art, for the making or 
preparing the same, or has or claims to have an exclusive right or title to the 
making or preparing the same. On the contrary, they are manufactured and 
prepared according to formulas taken from the United States or National Dis- 
pensatory or the British Pharmacoepia, all well-known publications of accepted 
authority, and are standard medical preparations recognized and constantly 
prescribed by the medical profession, the merits of which are discussed in 
medical text-books and Journals, and are the same plasters made according to 
the same formulas as prepared and sold under the same name by other man- 
ufacturers in competition with the plaintiff. 

"(b) They are not prepared, uttered, vended, or exposed for sale, under any 
letters patent or trade-mark, or held out or recommended to the public by the 
plaintiff as proprietary medicines or medicinal proprietary articles or prepa- 
ratioDS, or as remedies or specifics for any disease, diseases, or affections what- 
ever affecting the human or animal body, or put up in style or manner simi- 
lar to that of patent, trade-mark, or proprietary medicines in general, or ad- 
vertised as remedies or spedflcs for any ailment, or as having any special 
chini to merit or to any particular advantage in mode of preparation, qual- 
ity, use, or effect On the contrary, they are sold under the standard Pharma- 
ccepia names, which are the equivalents of formulas, and the names used by 
the text-books and the medical profession and other manufacturers to de- 
scribe the same plasters by whomsoever produced, and they are represented to 
be nothing except the standard remedies they in fact are." 

[4, 5] It is unnecessary to cite authorities for the proposition that 
the judgments in the two cases before Judge Archbald operated by 
way of estoppel to prevent the government irom re-examining in the 
present suits the same, or essentially the same, questions that he had 
previously decided. This covers the class of articles to which the 
belladonna plasters belong, but does not embrace the papoid prepara- 
tions, or the corn and bunion plasters. About the last-named prepara- 
tions and plasters, however, there is scarcely any dispute. Even if the 
tenth and twelfth findings were open to question now, little doubt can 
exist that the plasters do not act medicinally (in the sense used by the 
act), but only mechanically, and as little doubt, we think, that papoid is 
not "compounded." Nature combines the constituents in the juice of the 
papaw, and papoid is derived from the juice, not by adding anything 
effective, but simply by taking something away. What is left, and is 
sold in the form of powder or tablet, is what nature combined ; man 
having had nothing to do with the process. Compounding (as the act 
uses the word) is only possible when two or more substances, previous- 
ly separate, are put together by human agency to form some kind of 
union, and no such union has been brought about to produce the sub- 
stance in question. 

[I] There may perhaps be some room to question how far para- 
graph 14 is confined to pure findings of fact. It may contain mixed 
findings of law and fact, and perhaps (to some extent) conclusions of 
law. But we see no need to analyze the paragraph minutely, for, 
whether it states pure matters of fact or embraces mixed matters of 
law and fact, these are alike conclusive in this court In the language 
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of Fidelity Co. v. Commissioners (C. C. A. 8th) 145 Fed. 151, 76 
CCA. 115: 

"The verdict of a Jury ooncludes all Issues of fact, and of mixed law and 
fact, save those questions of law which have been reserved for review by de- 
murrer, motion, request, or exception. A finding of the court without a jury 
has the same effect^ with the single exception that when the finding Is special 
the question whether the facts found sustained the Judgment Is open to re- 
view. In the trial of an action by the court without a jury, the rulings of the 
court in the progress of the trial, and those only, are open to review. The 
true test for determining whether or not a question or ruling in a trial by the 
court without a Jury is reviewable is the answer to the question whether or 
not it would have been open to review If the trial had been to a Jury." 

Nearly every verdict is unavoidably a mixed finding of law and fact. 
The court gives instruction concerning the legal rules that apply to the 
controversy, and after the jury have decided disputes about the facts 
they take up the facts thus found, consider them in the light of the 
rules, and decide what consequences are properly to follow. The 
verdict announces the result, and in this both elements are usually 
combined. Essentially a like course is pursued wheii the judge is 
trying the case alone. He finds the facts and applies the rules of 
law thereto, and in the end comes to a conclusion in favor of one party 
or the other. And — with the proviso that submissible evidence of the 
facts found must always be present — it makes no difference whether 
his findings of fact are implicit in his conclusion, or explicitly set forth. 
In either event he passes on the evidence, finds the facts, and applies 
the law thereto; his conclusion being no more subject to attack than 
is the verdict of a jury. If, however, we should be mistal<en in believ- 
ing that no question of law is now presented by these cases, we shall 
only add that we are in accord with the views expressed by Judge Arch- 
bald and by Judge Cross upon the construction and applicability of the 
statute, and need not repeat what they have already said. 

[7-9 J This leaves for consideration only one question, namely, the 
correctness of the report made by the special master. It is clear that 
the evidence taken before him should be regarded in the same light 
as if it had been taken before the district judge himself. Ordinarily, 
the parties would have been obliged to offer it before the judge; but, 
considering the extent and complication of the inquiry, counsel and 
judge alike recognized the convenience, if not, indeed, the practical 
necessity, of referring the matter to a master for a more leisurely 
and a more prolonged examination. After the master filed his report, 
the defendants filed exceptions thereto, and these were argued before 
Judge Haight. The situation then was precisely as if the trial had 
still been going on in open court, and as if the evidence that the master 
had considered were being offered for the first time before the judge. 
Important parts of this evidence had been objected to before the mas- 
ter as incompetent and inadmissible, and these objections were now re- 
peated to the judge for his independent ruling thereon. Giving his 
reasons (reported in the margin),^ Judge Haight overruled the objec- 
tions and admitted the evidence; for this is the effect of his order con- 



1 See note at end of case. 
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firming the report of the master, which was in large part founded on 
the evidence attacked. Now, to this ruling by the court the defend- 
ants took no exception — and indeed, so far as we can discover, neither 
did they except to the entry of judgment — ^and we are therefore of 
opinion that the correctness of the ruling is not before us. Accordingly 
we shall not discuss it, but shall conclude this discussion by stating our 
agreement with the position taken by the plaintiff's counsel to the fol- 
lowing effect: 

Congress did not tax all medicinal articles, but merely those that 
were noncompetitive, in order that the tax should fall on the manu- 
facturer. And as such articles are also intended for self medication, 
and are always accompanied with "puffing" inducements, and unreliable 
statements about diseases, sjmiptoms, etc., they harm the public on 
the whole, and for this reason have been for many years, and were then, 
regarded as a proper object of taxation. The department was no doubt 
overwhelmed by the effort to decide what articles were taxable, and 
could scarcely avoid making occasional mistakes, and thereby taxing 
some standard, competitive, medicinal preparations. Among these we 
think the articles in question are properly to be included. 

In each case the judgment is affirmed. 

Note. — The following is the opinion of Haight, District Judge, re- 
ferred to in the opinion : 

HAIGHT, District Judge. Several suits were instituted by Johnson & John- 
wn against William D. Rutan and Herman O. H. Harold, respectively, collec- 
tors of Internal revenue, to recover certain moneys which the plaintiff was 
compelled to pay under the War Kevenue Act of June 18, 1898. The money 
was paid for stamps, which were afilxed to various products manufactured 
by the plaintiff from July 1, 1898, to July 1, 1901. The plaiutiff claimed that 
certain of the products which had thus been subjected to the stamp tax were 
not taxable within the act, and that it was entitled to have the moneys, so paid, 
refunded. The case was heard by the court without a jury, and as to certain 
products the plaintiff's contention was upheld. It was then referred to a ref- 
eree, to ascertain and report the amount which the plaintiff was entitled to 
have returned to it in each case. The referee made his report, to which ex- 
oeptlons have been filed. The exceptions relate only to the admissibility and 
legality of certain of the evidence upon which the referee's report is based. 

At the beginning of the hearings before the referee counsel entered into the 
following stipulation: 

"Subject to the proper autlientication of books, Exhibits P2, P3, and P4 for 
Identification as evidence, and also to the accuracy of the statements con- 
tained therein, it is stipulated that they show the manufactured goods on hand, 
and the Koods manufactured by the plaintiff as tabulated by the witness, Mr. 
Porter, during the period stated by him in Exhibit PI for Identification." 

Mr. Porter was an employ^ of the government, who examined the books of 
tbe plaintiff prior to the hearing before the referee, and made a tabulation 
therefrom, showing the amount of moneys paid by the plaintiff as taxes on 
products, which the court had determined were not taxable, and which are 
therefore the amounts to be refunded. The amounts reported by the referee 
are tho.se found by Mr. Porter. No question is raised as to the correctness 
of the tabulations, providing the books and data from which they were made 
have been prc^>erly authenticated to be admissible in evidence. 

The only question, therefore, to be considered at this time, is whether the 
book§ and data from which Mr. Porter made his calculations have been prop- 
erly authenticated. Whether they were admissible as independent evidence of 
the facts therein contained does not, in view of the stipulation, seem to be open 
to question. 
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The plaiDtiff, In order to establish the amounts paid, as no independent 
memoranda of that was kept, was first compelled to show the quantity of the 
various kinds of products, which the court held were not liable to tax, man- 
ufactured by it during the period before mentioned. Some of these were, how- 
ever, exported, and no tax was paid on them, and some were on hand at the 
time the act was repecded. As to the latter, the government had, before the 
suits were instituted refunded the amount paid on them. As to certain prod- 
ucts, it was also necessary to show the amount thereof which the plaintiff 
had on hand at the time the act went into effect. After deducting from the 
total amounts of the various kinds of products on hand at the beginning of 
the tax period, and those manufactured during the time that the act was 
in force, the amounts exported and the amounts on hand at the time the act 
was repealed, there was ascertained the quantity of goods upon which the 
taxes had been improperly paid. To ascertain the amount so paid, it was 
only necessary to multiply tlie number of packages of each kind by the de- 
nomination of the stamps affixed to each, respectively. Two books contained 
a record of the products manufactured during the tax period, and for some 
time before and after. The plaintiff's course of business in making this rec- 
ord was as follows: When the goods were completed, they were examined by- 
inspectors, both to see that they were ready to be sent out and that they were 
properly stamped. After they had been inspected they were packed by the in- 
spectors and sent to the shipping department, whence they were distributed. 
The inspectors counted them, and noted the amounts of each article upon tem- 
porary sheets of paper, which were then copied in the books in question; the 
temporary sheets being then destroyed. These books were those from which 
the government inspector made part of his tabulation. These books were au- 
thenticated in the following manner: The inspectors who counted and ex- 
amined the articles, and who made the entries in the books (being the same 
persons), were called and testified that the entries were correctly taken from 
the slips, and that the slips contained the actual counts, which they, respec- 
tively, knew to be correct. There would seem to be no doubt but that these 
books were properly authenticated, so as to make their entries binding upon, 
the parties, within the stipulation before referred to. But, irrespective of the 
stipulation, they could have been properly used by the respective witnesses 
to refresh their recollections. In fact, verified as they were, they were ad- 
missible, by the great weight of authority, in evidence as independent proof 
of the facts entered therein. Insurance Co. v. Weide, d Wall. 677, 19 L«. Bd. 
810; Insurance Co. v. Weide, 14 Wall. 375, 20 D. Ed. 894; Reybum v. Queeu 
City Savings Bank & Trust Co., 171 Fed. 609, 96 C. C. A. 373 (O. C. A. 3d Clr.) ; 
Wigmore on Evidence, vol. 1, § 754. The opinion of the Supreme Court in 
Bates V. Preble, 151 U. S. 149, 14 Sup. Ct. 277, 38 L. Ed. 106 (which is criticized 
in a footnote of the above-mentioned section of Wigmore), is not at all opposed 
to this, because the entries were made in the regular course of business, and 
were not Independent memoranda such as the court stated, in that case, to be 
inadmissible as evidence. 

The doctrine regarding the admissibility of regular entries made in the 
usual course of business, as I understand it, is generally confined in its appli- 
cation to cases where the entrant is unavailable. Wigmore on Evidence, voL 
2, § 1521. When the person who made the entries is available, then, upon 
verification of the entries by that person, they may become admissible, under 
the doctrine, broadly stated, of memoranda used to refresh a witness' past 
recollection. See Wigmore, § 1538, vol. 2. But, however this may be, the Su- 
preme Court, in Bates v. Preble, supra, recognized that the entries, if made in 
the regular course of business, would be admissible, if properly verified. Nor 
are the books subject to the criticism that the entries were not made at or 
near the time when the events which they recorded were taking place, because 
the witnesses who made the entries also made the slips from which the entries 
were made. The slips were made at the very time that the articles were 
counted and were recorded in the book shortly thereafter. Both the slips and 
the books were testified, by the respective witnesses who made them, to be 
correct. It would appear, from the cases cited by counsel for the defendant, 
that they considered the books inadmissible, under the so-called '*8hopbook 
rule," the application of which is limited to the proof of the sale and delivery 



Digitized by 



Google 



RUTAN V. JOHNSON A j6hN80N 879 

of goods and the performance of work and services. The books were not ad- 
missible under that theory, but because they were records of past recollections 
of the witnesses who verified thera. The question whether the stamps af- 
fixed to the goods manufactured, as shown in the two books before mentioned, 
were of the same denominations as figured by Mr. Porter in making his tab- 
ulations, does not seem to be within any of the exceptions filed, nor has it 
been the subject of argument. It is sufficient to say that those who made the 
entries in the books testified that each article therein recorded was stamped 
in accordance with a list prepared by one of the officers of the company, which 
list was, in turn, used by Mr. Porter in making his tabulation. 

As to the suggestions that the two books mentioned may be inadmissible, 
because the witnesses who testified as to the accuracy thereof may have been 
away on short vacations, and, consequently, during these periods, may not 
have had personal knowledge of the facts which the entries purport to re- 
cord, it is to be observed that it is clear that they made the entries in the 
books and that they were made in the regular course of business, presuma- 
bly from slips furnished by those whose duty is was, during the absence of 
the witnesses, to make the counts, and that the entries so made were correct 
transcriptions of the slips. Under these circumstances, I think the hooks, as 
respects the time when the witnesses who made the entries were on vacations, 
were admissible under the general doctrine pertaining to the regular entries 
made in the ordinary course of business. Although the persons who had the 
actual knowledge were not shown to be actually unavailable, I think that, as 
f&r as this circuit is concerned, they were admissible under the principle rec- 
ognized by the Circuit Court of Appeals in Reyburn v. Queen City Savings 
Bank & Trust Co., supra, and stated in Wigmore on Evidence, § 1521. 

The inventory of the goods on hand at the beginning of the taxing period 
I consider to have been properly authenticated and to have been admissible 
in evidence independently of the stipulation. It appears that the clerks, un- 
der the direction of one witness, counted the goods and noted the results on 
slips which were handed to the witness. These he verified in a general way, 
in many instances checking them up by counting the goods himself. The 
figures upon the slips were then transcribed by him upon inventory sheets. 
Another witness testified that he copied the figures from the inventory slips 
in the exhibit which was offered in evidence. The original sheets were de- 
stroyed. The only way in wliich this inventory could have been proven more 
conclusively was by calling all the various clerks who had counted the goods 
in the bins. This was not necessary. Mississippi River Logging v. Robson, 
69 Fed. 773, 16 C. O. A, 400. The case can properly be supported on the gen- 
eral doctrine pertaining to regular entries made in the usual course of busi- 
ness, on the theory that the persons who had the actual knowledge of the 
facts upon which the entries were based, were unavailable on grounds of mer- 
cantile inconvenience. Sections 1521 and 1530 of Wigmore on Evid. vol. 2. 
The same general doctrine of admitting so-called shop-books where the en- 
tries have been made by the bookkeeper, upon reports made to him in the 
ordinary course of business by workmen, is recognized in Corkran v. Rutter, 76 
X. J. Law, 375, 60 Atl. 954. No question is raised as to the correctness of the 
inventory of goods on hand at the end of the tax period. In fact, the govern- 
ment had already refunded the taxes paid on those goods. The only remain- 
ing question i^ that pertaining to the data from which the amount of goods, 
which were exported during the tax period, was obtained. It appears that 
the list of exports furnished to Mr. Porter was taken from the summaries of 
exports sent from time to time to the government revenue officers, in accord- 
ance with the regulations of the department. An invoice was made out for 
each shipment and was sent to the government revenue officers, in whose care 
the goods themselves were shipped. Letter press copies of the invoices were 
kept and monthly summaries thereof were made and also sent to the collector. 
The list given to Mr. Porter was taken from the summaries sent to the col- 
lector and was verified as to its correctness In that respect The original in- 
voices and summaries received by the collector had been destroyed. The 
copies of the invoices, as well as the copies of the summaries, were offered. 
No objection was ever made by the government as to the correctness of the 
original invoices and summaries. Under these drcumstances, I think that the 
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government would be estopped to -deny that the original Invoices and sum- 
maries, as furnished to them pursuant to departmental regulations, correctly 
showed the goods which were exported. As the original invoices and sum- 
maries have been destroyed, copies, under familiar rules, are admissible. Such 
copies, proven to be such, were offered and admitted. There is a slight dis- 
crepancy between the tabulations taken from the copies of the invoices and 
those taken from the summaries. This may be explained by the condition 
of some of the copies of the Invoices. I think that the amounts which would 
have been payable on the exported goods, and which, therefore, must be de- 
ducted from the amounts figured to be the taxes on all the goods manufac- 
tured and on hand, was properly ascertained from data which was legal evi- 
dence. It also appears from the referee*s report that in three cases the amount 
found to be due to the plaintiff exceeds the amount set foith in the declara- 
tion. A motion was made that the plaintiff be permitted to amend the dec- 
laration so as to recover these additional amounts. I see no reason why such 
an amendment should not be made, and it will, accordingly, be so ordered. 

The referee's report will be confirmed, and there will be a Judgment for the 
plaintiff In each of the cases for the amount found by the referee to be due ia 
each case, respectively. 



THE A. A. RAVEN, 



(Circuit Court of Appeals, Tlilrd Circuit. February 28, 1016. Rehearing 

Denied April 20, 1916.) 

No. 2056. 

1. Collision ^=»91 — Steam Vessels Mibetino — Common Faults. 

A collision occurred at night on the Delaware river between the steam- 
ship Raven, passing down, and the large government suction dredge Del- 
aware which was at work and moving up the river about on the range^ 
line. The deep channel was about 600 feet wide, and the dredge carried 
the regulation lights, showing that she was at work, but that approach- 
ing vessels might pass on either sida Heldj on coDflictlng evidence, that 
both vessels were in fault ; the dredge for failing to maintain an effident 
lookout, by reason of which she started to turn around to the eastward 
before seeing the Raven, or in the belief that she was farther away than 
she was, and the Raven for not signaling her intention to pass to the 
eastward of the dredge, and for not changing her course to the westward 
when she saw the dredge beginning to turn. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 187-192 ; Dec 
Dig. <g=>91.] 

2. Collision ^s»129 — Damages Recovebable — ^Wages of Crew Dubing Re- 

PAIBS. 

A government dredge, injured In collision so as to necessitate repairs, 
employed a crew of 58 men. These men were not ordinary seamen, but 
were selected with care for their skill, efllclency, and experience in oper- 
ating the dredge; some of them having been employed thereon for a 
number of years. The court found that three weeks was a reasonable 
time for making the repairs. Held, that the government was not required 
to discharge such men to save expense to the other vessel in fault, but 
was Justified in keeping them, and was entitled to allowance as a part of 
the collision damages of the amount expended for their wages and main- 
tenance during the three weeks. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 283 ; Dec. Dig. 
<S=>129.1 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

^s»For oUMr cases lee lame topic A KBT-NUMBER In all Key >N umbered DigeeU St Indexes. 
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Suit in admiralty for collision by the United States against the steam- 
ship A. A. Raven. From the decree, both parties appeal. Reversed 
on both appeals. 

For opinions below, see 216 Fed. 572, and 222 Fed. 958. 

Harrington, Bigham & Englar, of New York City, Conlen, Brinton 
t Acker, of Philadelphia, Pa. (D. Roger Englar, of New York City, 
and Jasper Y. Brinton, of Philadelphia, Pa., of counsel), for the A. A. 
Raven. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In this action for collision by the 
steam dredge Delaware against the steamship A. A. Raven, two appeals 
are before us, one by the Raven from so much of the decree as ad- 
judged her to be solely in fault (216 Fed. 572), and the other by the 
United States, the owner of the dredge, from the award of damages 
(222 Fed. 958). We shall consider the appeals in their order. 

Appeal of the Raven. 

[1] The collision took place not long after 9 o'clock on the evening 
of December 5, 1913, on the Liston range of the Delaware river, a few 
miles above the head of the bay. There was no wind, and the tide 
was three-quarter ebb running about 2i/^ miles an hour. The night 
was clear; the half moon was occasionally obscured by thin clouds, 
but lights could easily be seen at the usual distance, and the moon 
(which was probably 3 hours high) helped to show the outlines of 
objects that were fairly near. The Raven is a freight steamship, 261 
feet long, 43^ feet beam, with a capacity of 4,000 tons. She draws 
24% feet when fully loaded ; on this voyage she had only half a cargo, 
and her draft was 18 feet aft and about 13 feet forward. She was 
bound south for Charleston, and was moving at full speed, probably 
12 miles over the ground. The Delaware is a large steam dredge 
owned by the government, and was employed at the time in deepening 
the channel of the river. She is 315 feet long, displaces 6,400 tons, 
and has a maximum draft of 22 feet. She has an engine for each of 
her twin screws, and can turn with comparative ease — as her second 
oificer testified, "in a space of 600 feet." She is a suction dredge, draw- 
ing up the silt through 18-inch pipes, one on each side ; the silt being 
pumped into bins on board and carried to the place of deposit. On the 
night in question her bins were full, but she was still "agitating" — that 
is, her pipes were down and she was sucking up the silt, but this was 
allowed to run through the sluices in order that the tide might carry 
it away. She was moving upstream about 2 miles an hour over the 
ground. 

Each vessel carried the ordinary running lights, all in order and 
burning brightly; in addition, the dredge carried four red lights, 
which the government asserts to be authorized by section 11 of the 
act of 1902 (Act June 13, 1902, c. 1079, 32 Stat. 374 [Comp. St. 1913, § 
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9861]), and by the regulations adopted thereunder. Section 11 is as 
follows : 

"That It shaU be the ^uty of the Secretary of War to prescribe such rules 
and regulations for the use, administration, and navigation of any or all 
canals and similar worlss of navigation, that now are, or that hereafter may 
be, owned, operated, or maintained by the United States, as in his judgment 
the public necessity may require ; and he is also authorized to prescribe regu- 
lations to govern the speed and movement of vessels and other water craft in 
any public navigable channel which has been improved under authority of 
Congress, whenever, in his judgment, such regulations are necessary to pro- 
tect such improved channels from injury, or to prevent interference with the 
operations of the United States in improving navigable waters, or injury to 
any plant that may be employed in such operations. Soch rules and regula- 
tions shall be posted in conspicuous and appropriate places, for the informa- 
tion of the public • • • » 

Paragraph 7 of the regulations provides that: 

"Dredges shall display by day a black ball 3 feet in diameter at the end of 
a horizontal spar extending to the line of the side of the dredgers hull, and at 
a height not less than 30 feet above tiie water, the ball to be set on the side 
of the dredge on which it is desired approaching vessels shall pass. 

"Dredges shall display by night one white light on a staff In the middle of 
the dredge, and at least 30 feet above the water, to serve as the regulation 
anchor light, and 4 red lights suspended in a vertical line from the outer end 
of the horizontal spar used by day for the suspension of the black ball, the 
lights to be set on the side of the dredge on which it is desired approaching 
vessels shall pass. If approaching vessels may pass on either side of the 
dredge, no day mark shall be dlsplaj-ed, and by night the four red lights shall 
be displayed in a vertical line directly under the above-mentioned white light.'* 

When the Delaware began dredging 10 years ago, she made public 
the following notice : 

"The U. S. dredge Delaware will commence dredging In the Delaware river 
channel on March 28, 1906. When the dredge shows two blue flags (one on the 
foremast and one on the mainmast) in daytime, or four red lights (two on the 
foremast and two on the mainmast), at nighttime, she is engaged in dredging 
and Is practically unmanageable ; therefore all vessels are notified to give her 
as much room as practicable." 

In accordance with this notice two lights in a vertical line were dis- 
played on each mast of the Delaware on December 5th, and, although 
this arrangement did not follow exactly the paragraph quoted from 
the regulations, it indicated sufficiently to the Raven (to whom the 
dredge's presence in the river was well known) tliat a vessel about to 
pass was at liberty to choose either side. 

Each vessel asserts that she saw the other in ample time and with 
ample room to pass in safety, and blames the collision on a sudden and 
unannounced change of course on the part of the other. They agree 
that one of them did make such a change, and they agree also that the 
contact was nearly at right angles on the eastern edge of the 30- foot 
channel. At this point the channel is about 600 feet wide, and on its 
western edge a black buoy (No. 3L) is nearly opposite the place of the 
disaster. The Raven struck the port bow of the dredge, a few feet 
aft of the stem, twisting her own stem round to port. All the witness- 
es of the Raven except one testified by deposition between April 10, and 
July 20, 1914; the witnesses for the dredge being heard in open court 
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on July 9. The District Judge adopted the theory of the government^ 
and held the Raven to be solely in fault (216 Fed. 572) ; but he did 
not attempt to assign any motive or reason for the extraordinary 
maneuver that she must in that event have made. Since this is a case 
of collision, we expect to find positive contradiction between the two 
groups of witnesses; but, if a probable reason can be found for one 
account rather than for the other, this should help us to decide the 
conflict, or perhaps even to reconcile it in part. A prolonged and care- 
ful study of the record has led us to believe that the order of events 
was as follows: 

The business of the Delaware was to dredge to and fro on the Liston 
range between black buoys No. IL and No. 3L; No. 1 being about 
two miles south of No. 3. As her master testified, the work was to be 
done on the range line: 

"We are supposed to work on the range and keep the center line down. 
"Q. At that time yonr instructions were to work on the center line? 
"A. Yes. 

"Q. Not on either side? 

"A. No, on the ranges ; but • ♦ ♦ we do not stay on the center line 
when there is a ship passing by." 

And the second officer testified : 

"We have orders to dig on a range, and that means the middle of the chan- 
nel. ♦♦ • We are not instructed to dig outside of the range, but we are 
instrucrted to keep away from the vessels which are coming down on the 

range." 

On the night in question the dredge turned at No. 1 and started up 
stream to No. 3. This was about 8 o'clock, and not long afterward the 
steamship Mongolian overtook her, and passed on her starboard side, 
the dredge being then about in the center of the channel. In a short 
time her sister dredge, the Manhattan, which was working down the 
range, met and passed her port to port, the Delaware being still near 
the range. Farther up, she met the steamship Lexington coming 
down, and passed her starboard to starboard ; she herself being some- 
what westward of the range, and the Lexington being somewhat to the 
eastward. Behind the Lexington — "right astern of her,'* as the Mon- 
golian's pilot testified — came the Raven, and we understand this testi- 
mony to mean at least that she was not far behind. At this time the 
tug Gettysburg, towing three empty barges tandem up to Philadelphia, 
was some distance astern of the dredge, and 1,000 feet or more to the 
eastward of the range. She was out of the channel altogether, was 
obviously not a source of danger to any vessel on or near the range, 
and was not as favorably placed for accurate observation as the other 
vessels named. She was moving more rapidly than the dredge, and at 
the time of the collision had come to a point practically opposite buoy 
No. 3, or perhaps a little below. Considering the distant and disad- 
vantageous position of the tow, the evident bias of her three witnesses, 
the improbable precision tha<^ marks much of their testimony, and the 
variation in the two accounts they gave, we find ourselves unable to 
rely with confidence on what they said at the later hearing, and cannot 
regard it as of special value. Taking all the evidence together, we 
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incline decidedly to the conclusion that the dredge was where her 
business required her to be, where the work was ordered to be done, 
namely, somewhere near the line of the range. On this point much of 
the testimony will continue to be directly in conflict; but we attach a 
good deal of weight to the fact that, if we should assume the dredge's 
theory to be correct, namely, i:hat she was coming up on the eastern 
edge of the channel, the Raven's change of course is then without a 
discernible motive, and indeed can hardly be accounted for, except 
by supposing that her navigating officer had taken leave of his senses. 
The dredge's account requires us to believe that, after the vessels had 
exchanged passing signals, port to port, their positions being then per- 
fectly safe, the Raven — sl loaded vessel, bound for sea, and going down 
on the range, with nothing at hand to crowd her eastward — ^neverthe- 
less, on a clear, bright night, deliberately and without reason left her 
course and her safe position, turned several points to the eastward 
in violation of her signal, and in effect ran the dredge down. On the 
face of things this theory is unlikely, and needs strong evidence to 
establish it, and we think it should yield to a more probable view of 
the facts, and especially since that view is supported by testimony 
quite as weighty as the theory of the dredge. 

How, then, is the collision to be accounted for? At this point let us 
turn to the Raven, and try to realize the situation produced by her ap- 
pearance on the scene. Her master and her third officer were on duty, 
a quartermaster was at the wheel, and an experienced seaman was 
on lookout. When she turned from the Baker range into the Liston 
range, she was nearly 4 miles above buoy No. 3. The Delaware had 
had nearly an hour to cover the 2 miles from No. 1, and could not 
have been far south of No. 3. As the collision took place shortly 
after 9 o'clock, she was probably about half a mile below No. 3, and 
of course had an open view to the top of the range. How soon did 
she see the Raven, and what was done? And here we have the ad- 
vantage of testimony that was not before the court below. The dredge 
was in sole charge of the second mate, with whom were a quarter- 
master at the wheel and a seaman supposed to be on duty in the 
bows. The quartermaster was not under obligation to look out for 
lights, and on this subject of lights the lookout did not testify at the 
trial ; he was not produced, and no proof was offered that an effort 
had been made to find him. The failure to call this witness below, or 
account satisfactorily for his absence, afforded ground for presuming^ 
that his testimony would not support the dredge's case (The New 
York, 175 U. S. 204, 20 Sup. Ct. 67, 44 L. Ed. 126); and we are not 
sure that the presumption has been entirely removed by the belated 
agreement to permit the inspectors' notes to be read. He had been 
questioned by the inspectors a few days after the collision, and the 
Raven offered in evidence the notes of that examination. These (be- 
ing ex parte) were properly excluded by the District Judge on the 
government's objection. On the argument of this appeal, however, the 
objection was withdrawn and the parties agreed to make them a part 
of the record. They show that the lookout was a deckhand who had 
only had nine weeks' experience as a seaman ; that none of the officers 
had ever given him orders about his duty as a lookout; and that he 
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supposed'' he was to report lights, because he had heard some of the 
sailors say so. The notes then go on as follows : 

*'Q. How far off was tbe Raven when yoa first saw ber? 

''A. I don't know bow far she was. 

"Q. When you first saw her did you report her to the officer on watch? 

"A. Ko, sir. 

•^. How long after you first saw her did you hear any signals blown or 
ezdianged between these vessels? 

"A. I only heard one signal. 

^'Q. How far apart were they when you heard It? 

"A. I didn't see. 

"Q. Did y9u hear the whistle? 

**A. I heard our whistle. 

*'Q. Did yon hear her whistle? 

"A. No. 

"Q. Had she blown a whistle, do you think you could have heard it from 
where you were? 

"A. I don't know. 

"Q. Do yon know what this whistle signal was that was blown by your 
Teasel? 

**A. It was one blast 

"Q. When this signal was blown, did you notice what lights were being 
diown on the Raven? 

"A. No, sir. 

"Q. Did yon hear any other whistle signals blown by the Raven or the 
Delaware? 

"A. No, sir. 
• «' *''• « « « « 

"Q. When you were standing your lookout, did you stay on the lookout 
from the time you got there until it was time for you to be relieved by the 
other lookout? 

"A. No; I did not 

•'Q. What were you doing at the time that you should have been on the 
lookout? 

''A. I was down doing nothing. 

"Q. When you were down doing nothing, who was on the lookout then? 

"A. Nobody." 

It is conceded that he made no report that night, thus leaving the 
second mate to bear the responsibility of lookout in addition to his 
other duties. Certainly this is not the vigilance required of vessels in 
a narrow channel, and must be taken into account in determining 
what probably occurred. 

The position of the dredge being ascertained to be near the line of 
the range, most probably somewhat to the westward, it is evident that 
her account of what lights she saw on the Raven, and how far away 
she saw them, needs to be modified. She received no help in this di- 
rection from her inefficient and apparently inattentive lookout, and 
the likelihood of the situation is not in favor of her account.. We 
bdieve, however, that at some time she did give a signal of one blast ; 
but in our opinion she did not give it until the vessels were much 
closer together than she had supposed, and until the danger of col- 
lision was already threatening. As wie see the situation from the rec- 
ord, what happened was this : When they were at least a mile apart, 
the vessels were nearly head on, both being near the range. The Raven 
made out the approaching vessel to be a dredge, and saw that her 
peculiar lights indicated Siat she was at work; this meant that, if 
231 P.— 25 
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she was moving at all, she was moving slowly— was "practically un- 
manageable," in the language of the notice quoted above — and, as the 
position of the vertical lights showed that she might be passed on 
either side, the choice of sides was thus left to the Raven. She chose 
the eastern side and started to execute the necessary maneuver. As 
the combined speed of the vessels was about 14 miles, they were ap- 
proaching each other rapidly. The dredge had now nearly reached 
the buoy where she was to turn and work down stream, and, having 
failed to notice the Raven at all, or (as perhaps is more likely) suppos- 
ing her to be farther away than was the case, she started to make the 
turn, believing that she could do so safely. This belief taiight have 
been justified, if, as she contends, she had already given ample notice 
by signal that she was going to the eastward. But, even if no signals 
had been exchanged, she might still mistakenly believe that she had 
plenty of time to get out of the way. Whatever the fact about the 
signals may be, she had scarcely begun the eastward movement when 
she discovered that the Raven was so near that the turn was hazardous. 
It was too late to go back, however ; she was now committed to the 
maneuver, and she then did all that was possible under the circum- 
stances. At that time at least, if not before, she blew one blast, and 
followed it almost immediately by the danger signal, starting her en- 
gines full speed astern and putting her helm hard aport, so as t6 turn 
to the eastward as rapidly as she could. The effort was unavailing, for, 
although the contact may have been delayed by these maneuvers, it 
could not be avoided, and the vessels came together as described above. 

From the foregoing account the faults of the Delaware are suffi- 
ciently clear. She did not have a competent and attentive lookout, and 
she undertook a dangerous maneuver when she was too near the other 
vessel. And we agree that the Raven was also at fault. If her tes- 
timony be accepted, she gave no signals whatever from the beginning 
to the end, and assuming this to be true she cannot be absolved for 
such an omission. Her excuse is that, as she intended to pass between 
the Delaware and the Gettysburg, she feared to mislead one or the 
other of the vessels, and therefore refrained from signaling at all. We 
do not regard the explanation as sufficient. The Gettysburg was too 
far over to be misled by a starboard passing signal; she could not 
possibly suppose that such a signal was intended for her, since it would 
require the Raven to take the extraordinary course of leaving the 
range and the channel altogether in order to pass the tow on its star- 
board or eastern side. As the steamship intended to pass the Dela- 
ware starboard to starboard, she ought to have given the appropriate 
signal. She may have regarded the Delaware as "practically unman- 
ageable," and may have believed that she herself had the choice of 
sides ; but even in tliat event she was taking the risk of an unexpected 
movement on the part of the dredge, and that risk she could have 
avoided, or at least could have minimized, simply by giving the proper 
passing signal. This fault alone is sufficient to charge her with con- 
tributing negligence. 

And we think she also committed a fault by persisting in her swings 
to the eastward and in maintaining her speed after she knew that the 
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Delaware was moving in the same direction. Her explanation is that 
by keeping her course and speed she thought she might be able to 
cross the dredge's bows in safety, and she points to the fact that the 
blow was so nea/ the dredge's stem as to indicate, that she nearly suc- 
ceeded. This does not seem to be quite accurate. As we understand 
the situation, she was still far enough from success; obviously, it 
would not have helped matters to place herself aqross the Delaware's 
bow, for (instead of herself) the' dredge would then have been the 
striking vessel In our opinion the only chance of avoiding the collision 
after the dredge's mistake was for the Raven to stop and reverse, and 
make every effort to go to the westward in order to pass under the 
dredge's stem. As we see it, such a maneuver was less dangerous than 
to follow the other vessel to the eastward, and in our opinion it had a 
fair chance of success and should have been adopted. 

We hold both vessels therefore at fault, and direct the court below 
to modify the decree accordingly. 

Appeal of the United States. 

[2J Having found the Raven solely at fault, the court below on 
September 10, 1914, appointed a commissioner to ascertain the dam- 
ages, setting forth in the interlocutory decree that the — 

" * * ^ damages [were] to embrace the reasonable cost which should have 
been Incnrred in making necessary repairs to the said Delaware, together 
with the amount of wages and cost of supplies and maintenance which should 
reasonably hare been incurred in maintaining the said Delaware during the 
estimated period or periods of said repairs." 

As stated by the District Judge in his opinion (222 Fed. 958), con- 
sidering the commissioner's award, this decree "was made as a matter 
of course, without its terms being brought to the attention of the 
court." 

And this may account for the government's application in November 
to amend the concluding clause of the decree. At all events the govern- 
ment did seek to amend that clause so as to make it read as follows : 

^Together with the damages suffered by reason of the detention of the said 
Delaware during the reasonable period of repairs, which shall be measured uy 
the reasonable cost of operating the said dredge during a period equal to the 
«aid reasonable period of repairs, including depredation." 

The court refused to allow the amendment, and the refusal is one 
of the errors now assigned. But we need not consider it, for in our 
opinion a controlling question raised by the record is well within the 
temis of the unamended decree, as will appear by a brief summary of 
the commissioner's award, which was approved by the court below. 

Durmg the hearings, which ended late in October, the government 
asked no allowance for depreciation, nor for the estimated value of the 
excavation that might have been done while the dredge was idle, but 
confined its claim to the actual cost of repair, and to the wages and 
maintenance of the full crew during the time consumed in that work. 
The commissi oner fixed the sufficient, and therefore the reasonable, 
time at 21 days, instead of 40, and allowed the wages and maintenance 
of only 10 men (instead of 58), adding .these sums to the cost of re- 
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pairs with one or two other expenditures. He recommended a decree 
made up of the following items : 

Reasonable amount required in making repairs to the dredge.* $3,842.75 

Charge for docking 221Ji3 

Charge for tug tare 87.30 

lieasonable amount of wages to crew and officers for 21 dajs or ^^/z% 

of monthly pay roll of 10 men 508.50 

Cost of maintenance for 10 men for 21 days, at $1 per day 210.00 

Vessel supplies for 21 days 229.07 

Total 15.139.05 

Interest on same from January 14, 1914, to September 10, 1914, date 
of decree 202.13 

$6,341.18 

The government assents to the reduction from 40 days to 21 days, 
and makes no complaint now, except that wages and subsistence should 
have been allowed for the full crew, instead of for the 10 men whom 
the commissioner regarded as a sOfficient complement during the period 
of repair. The amount in issue is $1,863.72. 

The situation is unusual, and the question presented has had our 
serious attention. In the first place we observe that all the items con- 
tained in the foregoing list are accepted as far as they go. The sole 
objection is that some of the allowances should have been large enough 
to provide for the whole crew. Confining our attention, therefore, to 
this matter, we start with the fact that the repairs were finished with- 
in a reasonable period, fixed by the commissioner at 21 days. To this 
finding neither party is now objecting. The period being reasonable, 
and nothing being in dispute except the number of men, we come to 
consider the ground on which the propriety of such an allowance should 
be determined. And we note, also, that the government is not claiming 
for loss of profits, or for losing the use of the dredge; it is simply 
asking to be reimbursed for money actually paid out for wages and 
supplies. No speculative element enters into the discussion ; a definite 
amount has been ascertained, and the only inquiry is whether the 
government should be repaid a sum of money that has already been 
spent. Should this sum ht charged against the Raven? We lay aside, 
as not in point, the case of The Conqueror, 166 U. S. 125, 17 Sup. 
Ct. 510, 41 L.. Ed. 937, a decision much relied upon by the court be- 
low, and relied upon now by the Raven's counsel. As we understand 
the opinion there delivered, the important question presented to the 
Supreme Court was: What damages for unlawful detention should 
be awarded to the owner of a private yacht, intended and actually 
used solely for his own pleasure? He had lost no money by reason 
of losing her use, and had been debarred from no profits. He had, 
of course, suflFered inconvenience, and his pleasure had been inter- 
rupted ; but, as no measure is known for estimating such damage ac- 
curately, he was allowed no compensation therefor. In that very case, 
however (166 U. S. 134, 135, 17 Sup. Ct. 510, 41 L. Ed. 937), the 
owner was reimbursed for money actually paid out for wages and 
supplies during part of the period. For several weeks the yacht had 
been detained by the collector of customs, and during this time the 
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whole crew had remained on board under pay. They had rendered 
little actual service, and had been kept on the vessel more as a matter 
of precaution than because their presence was essential. The vessel 
was at anchor in New York Harbor, and the reason for keeping them 
was the fear that some contingency might arise that would call for 
the service of the whole crew. The expense of keeping them all was 
allowed for as reasonable, but after the yacht was removed to the 
Erie Basin, where no one could be needed except caretakers, the al- 
lowance was reduced to the pay of a few men. 

In whichever form the question may be stated — whether a given 
number of men is necessary, or whether such a number is reasonable 
— ^the words "reasonable" and "necessary" carry practically the same 
meaning. Each situation must be taken by itself, and the inquiry is : 
What allowance should be made under the particular circumstances? 
We agree with the government's argument that the crew of this dredge 
differs from the crew of the ordinary vessel. A dredge is a floating 
machine, not a boat for commercial use, and of necessity most of her 
men are rather artisans or mechanics than common seamen. They 
must be familiar with machinery of one kind or another, and cannot 
be easily replaced from the wharf or a sailors' lodging house. In this 
instance, many of the crew had been employed for a considerable time, 
their periods of service ranging from seven years to a few months — 
see the government's list — ^and they had become so experienced and 
efficient as to be important factors in the particular work then being 
done. They had been sifted out from many others, and had been 
chosen, not only because of their skill and experience, but also be- 
cause they were sober and reliable. Now, was it reasonable or un- 
reasonable to retain such a crew intact during a period that has been 
found to be of no more than reasonable length? Was the government 
obliged to disperse an organized force, gathered with such care, and 
run the risk of reassembling the men after the vessel should be ready 
to resume work? No doubt many of them were practically idle on 
board the dredge while she lay in the dry dock. Should they have 
been discharged in order to save expense to a wrongdoer ? If the sit- 
uation is to be tested by what an ordinarily prudent business man 
would do — ^and both parties ask us to apply this test — ^we think only 
one answer is probable : Such a man would keep the crew together 
for three weeks under pay rather than risk their loss. The case might 
be different if the crew were of the usual type — wandering sailors 
without special skill or mechanical training, such men as can nearly 
always be found in a large port like Philadelphia. And the case might 
be different, also, if we were dealing with a time that would appear 
at once to be unreasonably long. Conceivably we might not find it 
easy to draw the line. No one would contend that a crew like this 
should have been discharged, if the repairs had been likely to be fin- 
ished within three or four days. Would a week be too long? Or two 
weeks? Or three weeks? In the present inquiry, we are much as- 
sisted by the commissioner's finding, and the assent of both parties, 
that three weeks was a reasonable time for the necessary work ; and 
we feel justified, therefore, in adding ouar own agreement on this sub- 



Digitized by 



Google 



390 231 FBDBRAL BBPORTBR 

ject, and in reaching the conclusion that the government did not go too 
far in keeping this exceptional crew together for the period thus fixed. 
There is no doubt that the government was acting in good faith, for 
it keeps the crew together when the work is interrupted by repairs or 
by unfavorable conditions. And in determining the question before 
us there is some force in the fact that negotiations were pending from 
December 5, to December 18, by which the government was delayed 
in deciding to repair the vessel at League Island — a delay for which 
we think neither party should fairly be held responsible. 

On each appeal, therefore, the decree must be reversed. If the 
parties do not agree on the amount of the Raven's damages, a further 
inquiry will be needed before the commissioner ; if they do agree, the 
District Court is directed to modify its decree in accordance there- 
with, and with this opinion. Aftd we direct, also, that the costs below 
and in this court be equally divided. 



GRAND UNION TEA CO. v. LORD. 

(Circuit Court of Appeals, Fourth Circuit. March 1, 1916.) 

No. 1373. 

1. COBPOKATIONS ^=»423 — ^LIABILITY FOR AOENT'S ToRTS — SLANDEB. 

A corporation is Uable for the slanderous words of its agent if the agent 
at the time is transacting its business and the slanderous words are 
spoken in the course of such business and in connection therewith. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §f 1G92-1695, 
1903, 1906; Dec Dig. <8==>423.] 

2. Corporations ^=»423 — Liability for Agent's Torts — Slander. 

Plaintiff was in charge of one of defendant's stores, and while defend- 
ant's manager was making an inventory left the store without explana- 
tion. M., a friend of plaintiff, stopped at the store and inquired for him, 
and the manager told him that plaintiff had acted in a very peculiar 
way and went off without saying anything, and that his stock and his 
cash were short Held, that defendant was liable for the manager's 
language, as he was engaged in its business and acting in its behalf when 
the words were spoken and they referred to plaintiff's acts in the work 
for which he was employed. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 1692-1695, 
1903. 1906; Dec. Dig. <S=>423.1 

3. Libel and Slander ^=>54 — ^Defenses — Justification. 

Proof of the truth of the words spoken is a good defense in an action 
for slander, but the Justification must be as broad and complete as the 
misconduct charged. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 152; 
Dec. Dig. <g=»5i.] 

4. Libel and Slander €=»123(7) — ^Actions — Questions for Jury. 

In an action for slandering plaintiff, who was In charge of one of de- 
fendant's stores, by saying that his stock and cash were short, evidence 
held insufficient to show that his stock was short, or that there was a 
shortage in the cash, at least in such amount as would Justify the infer- 
ence that he had misappropriated the money, with such a degree of cer^ 
tainty as to warrant the court in holding as matter of law that the 
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lan^age complained of was tme, and hence the direction of a verdict for 
defendant was properly denied. 

[Ed. Note. — ^For other cases, see Libel and Slander, Cent Dig. { 361; 
Dec. Dig. «»123(7).] 

5. Libel and Sulnder ^=:»44(1) — PBiviLBGKn Communications — Dischabqk 

OF Duty. 

Plaintiff was in charge of one of defendant's stores, and V. was defend- 
ant's general manager in charge Of the territory, including such store. 
While V. was taking an inrentory, plaintiff left the store without expla- 
nation, and did not return that day. M., a familiar friend of plaintiff, 
with whom plaintiff lived, called at the store and inquired for plaintiff, 
and V. told him that plaintiff had acted In a very peculiar way, and had 
gone off without saying anything, and that his stock and his cash was 
short Held, that while, it was perhaps not unnatural for V. to tell M. 
of the shortage, he owed no duty to M. to make such statement, and 
there was no basis for a claim of privilege. 

[Ed. Note. — ^For other cases, see Libel and Slander, Cent Dig. §§ 133, 
134; Dea Dig. <*»44(1).] 

6. Appsaz* and Ebbob ^=>1064(2)— Libei* and Sz^ndeb «=»124<4) — ^Actions — 

Inbtbuctions — ^Pbjbjudiciai. Ebbob. 

In an action for slandering a person in charge of a store by saying 
that his cash and stock were short, it was error and prejudicial to 
charge that, if defendant's manager spoke of plaintiff the defamatory 
words charged in the declaration under circumstances alleged, and If such 
words were false, then a recovery might be had, as it was for the Jury 
to determine whether the language used was an accusation of crime or 
the imputation of conduct amounting only to irregularity or negligence, 
and the instruction in effect told the Jury that the words spoken necessarily 
imputed the commission of a crime and were actionable per se, especially 
where the court further charged that if the manager slandered plaintiff 
as charged in the declaration, defendant was liable, and refused to charge 
that if the language used did not, according to its fair meaning under 
the circumstances, charge plaintiff with larceny, or If the hearers did 
not understand that it charged him with larceny, but that it simply 
charged him with some Improper, negligent, or careless act, not amount^ 
ing to larceny, then defendant was not guilty. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §S 4221, 
4222; Dec. Dig. «=s>1064<2); Libel and Slander, Cent. Dig. § 366; Dea 
Dig. «=s>124(4) ; Trial, Cent Dig. |{ 475, 480, 525, 526, 553, 558.] 

7. Trial «=:»296(1) — ^Libel — ^Instbuctions — Cube op Ebbob. 

Such error was not cured by charging that, in determining whether 
or not the language used Imputed a criminal offense, the words must be 
construed In their plain and popular sense, and that it was not necessary 
that the manager should have expressly charged plaintiff with larceny 
or a breach of trust, but that it was sufficient if the charge consisted of 
a statement of matters which would naturally and presumably be under- 
stood by those hearing them as charging a crime or breach of trust, or a» 
affecting plaintiff in his trade or calling, as this implied that the words 
were slanderous in their plain and popular sense, and failed to make it 
clear to the Jury that the meaning of the words was for their determina- 
tion. 

[Ed. Note.— For other cases, see Trial, Cent Dig. f § 705-707 ; Dec Dig. 
<@=>296(1).] 

8. Libel and Slandbb ^=9124(4) — Actions — Instbucticnb. 

In an action for slandering a person in charge of a store by saying 
that his cash and stock were short, an instruction that it was sulhclent 
to constitute slander if the words were naturally and presumably under- 
stood to charge a crime or breach of trust or to affect plaintiff in his 
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calling, was erroneous, as words not slanderous, but merely derogatory, 
would tend to affect plaintiff in his trade or calling. 

[Ed. Note.— For other cases, see Libel and Slander, Gent. Dig. I 366 ; 
Dec. Dig. «S=»124(4).] 

9. Libel and Si^ndeb ^=9121(2) — ^Aotxons — Instbuctioks. 

Plaintiff was in charge of one of defendant's stores, and daimed that 
while defendant's manager was making an inventory he told a friend of 
plaintiff, who inquired for plaintiff, that plaintiff was short in his casli 
and stocls. Defendant requested an Instruction, stating plaintiff's dalm, 
and stating that defendant claimed that M., to whom the alleged slander- 
ous statement was made, was a friend of plaintiff and lived in the same 
house with him; that defendant's manager was endeavoring to locate 
plaintiff and get some explanation of his conduct, and that the statement 
as to the shortage was true, and made In good faith and without malice ; 
that proof of the truth of the statement was « complete defense ; that 
the burden was on plaintiff to establish his case, and he must show that 
defendant used the language charged, and the Jury must believe this 
language, if true, to be slanderous, or such as from its usual import was 
insulting and calculated to cause a breach of the peace, or there could be 
no recovery ; and that if, after hearing the evidence, the Jury believed the 
stock was short and the cash was also short, the verdict must be for de- 
fendant, whether the shortage was due to carelessness, ignorance, lack of 
attention, dishonesty, or other cause. Held, that this instruction, in sub- 
stance, should have been given, as it presented defendant's theory of the 
case, and contained nothing objectionable, either as to matters of fact 
in the aspect of the facts claimed by defendant or as to the applicable 
rules of law, and it included propositions which defendant was entitled 
to have submitted when not covered by the instructions given. 

[Ed. Note. — For other cases, see Libel and Slander, Cent Dig. | 370; 
Dec. Dig. «8=»124(2).] 

In Error to the District Cburt of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Action by I. C. Lord against the Grand Union Tea Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed. 

R. Randolph Hicks, of Norfolk, Va., for plaintiff in error. 
Allan D. Jones and S. O. Bland, both of Newport News, Va., for 
defendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The plaintiff in error, defendant below 
and hereinafter so called, conducts a large number of stores in differ- 
ent parts of the country. The territory in which it operates is divided 
into divisions, one of which, with headquarters at Washington, in- 
cluded the store at Newport News, Va. The general manager of this 
division was C. C. Van Allen, who lived in Washington. It was his 
duty, among other things, to take an inventory at least twice a year 
of the stores under his supervision, and he had authority to hire and 
discharge employes. The management of the business in his division, 
at least in large degree, was subject to his control. From January, 
1913, until the 20th or 21st of April, 1914, the plaintiff, Lord, was in 
charge of the Newport News store. Van Allen visited this store, ann 
took an inventory about the 7th of January, 1914, and found a short- 
age in the stock, as he asserts, of about $500. He took another in- 

^=9For other cases see same topic & KEY-NUMBER la all Ke7-Numbered Digeats 4 Indexes 
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ventory on the 11th of February, and discovered a further shortage 
of upwards of $700, which had accrued since his January visit; but 
nothing appears to have been done about these shortages, and Lord 
continued in charge of the store. Van Allen went there again on Mon- 
day, the 20th of April, and claims to have found an additional short- 
age in the stock of 180-odd dollars, and a small shortage in the cash, 
the amount of which is disputed. This inventory was commenced 
soon after Van Allen's arrival at the store, and continued throughout 
the day and evening. It was resumed the next morning, but Lord soon 
afterwards left the store without explsmation, and did not return dur- 
ing that day. In the afternoon some effort was made to locate him, but 
he was not found. Inquiry was made at his residence, and also at the 
store of one Moncure, in whose house Lord was living. It seems that 
Moncure himself had gwie to Richmond that day ; but he called at de- 
fendant's store on his return to inquire if Lord had gone home ; and it 
was for words spoken to him at that time by Van Allen that this suit 
for slander was brought. At the trial Moncure was a witness for 
plaintiff and testified as follows concerning the incident : 

"I met Mr. Van Allen one afternoon when I came to the store of the Grand 
Union Tea Company, flrom Richnoond. I stopped by the store, poked my head 
in, and said — 'Has Mr. Lord gone up?' Some one told me he was not there, 
and then Mr. Van Allen got up and said, 'Is not this Mr. Moncure?' and I 
told him that was my name. He asked me if Mr. Lord lived at my house, and 
I told him that he did. He said that Mr. Lord had acted in a very peculiar 
way, and that he went off without saying anything tx> U8» and, about as I can 
remember, 'His stock ia short and his cash* — ^he did not say how much. — and 
I remarked, 'I am very much surprised to hear it,' and went home." 

The words claimed by Moncure to have been spoken of and con- 
cerning Lord on this occasion, namely, "His stock is short and his 
cash," are substantially the words set out in the declaration and al- 
leged to be actionable. There was a verdict of $2,000 for the plain- 
tiff, and the case comes here on writ of error. 

[1,2] The defendant contends that a verdict should have been di- 
rected in its favor for reasons which will be briefly considered. It is 
argued, in the first place, that defendant, a corporation, is not liable 
for the alleged slander because the statement concerning Lord was not 
made by Van Allen in the scope of his employment or in the perform- 
ance of his duties, and particularly because it was not authorized by 
the corporation. We deem it unnecessary to review the numerous 
cases involving the liability of a corporation for the tortious acts of 
its agent, because the law is well settled that a corporation is liable for 
the slanderous words of its agent if the agent at the time is trans- 
acting the business of the corporation, and the slanderous words are 
spoken in the course of such business and in connection therewith. 
Washington Gas Light Company v. Lansden, 172 U. S. 534, 19 Sup. 
Ct. 296, 43 L. Ed. 543 ; Stewart v. Wright, quoting many cases, 147 
Fed. 321, 77 C. C. A. 499; Waters-Pierce Oil Company v. Bridwell, 
103 Ark. 345, 147 S. W. 64, Ann. Cas. 1914B, 837; Hypes v. South- 
em Railway Company, 82 S. C. 315, 64 S. E. 395, 21 L. R. A. (N. S.) 
873, 17 Aim. Cas. 620; Fensky v. Maryland Casualty Company, 264 
Mo. 154, 174 S. W. 416; Sun Life Assurance Company v. Bailey, 
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101 Va. 443, 44 S. E. 692. Van Allen was concededly engaged in the 
business of defendant and acting in its behalf when the words com- 
plained of were spoken, and the words themselves had reference to the 
acts of Lord in the work for which he was employed. Under the de- 
cisions quoted, and many others which have been examined, we are 
clearly of opinion that the defendant should be held responsible for the 
language of Van Allen on the occasion in question, 

[3, 4] In the second place, it is insisted that the action must fail 
because the words used by Van Allen were shown to be true. It is of 
course familiar doctrine that proof of the truth of the words spoken 
is a good defense in an action for slander. But the justification must 
be as broad and complete as the misconduct charged in tlie ulterance, 
and we are convinced, after careful reading of the testimony, that the 
justification attempted in this case did not reach that degree of cer- 
tainty and completeness which would warrant the court in holding, as 
matter of law, that the language complained of was proven to be true. 
It is enough to say in support of this conclusion that Van Allen, upon 
whose testimony alone rests the charge of shortage in the stock, did 
not have that personal knowledge of the facts, particularly as to the 
January shortage, which enabled him to testify with certainty that such 
a shortage existed. When this inventory was taken the papers were 
sent to New York, the main office of the company, for the extensions 
to be carried out, and Van Allen had notice from New York, some 
three or four weeks afterwards, that the inventory "did not figure up 
exactly." He claimed to have himself verified the February inventory, 
but as this was apparently based on the January figures, its correctness 
depended upon the unproven accuracy of the previous inventory. 
Concerning the inventory in progress when the alleged slander was 
uttered, it is also true, as we understand the record, that Van Allen 
did not have the personal knowledge necessary to prove the shortage 
he claimed to have found at that time. It is significant that Lord made 
no attempt to explain the discrepancy, and there is much ground for 
belief that the alleged shortage existed ; but we think there was lack 
of sufficient legal proof of the shortage alleged to make out a case of 
complete justification. Moreover, some circumstances were shown 
which the jury might properly take into account, such as the retention 
of Lord in charge of the store for more than three months after a 
shortage was first claimed to have been found, and the failure then 
or later to take any proceedings against him or his bondsmen for mis- 
appropriating the property with which he was intrusted. Nor in our 
opinion can it be said that there was convincing proof of a shortage 
in cash, at least of such amount as would justify the inference that 
Lord had misappropriated the money, if the language of Van Allen be 
assumed to impute to him misconduct in that regard. It follows that 
no error was committed in refusing to direct a verdict for defendant 
on the ground that the truth of what Van Allen said had been fully es- 
tablished. 

[5] The claim that the words spoken to Moncure were a privileged 
communication, or of that nature, cannot be sustained. It is true that 
Lord lived in Moncure's house, and the relations between them were 
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inferentially shown to be those of familiar friendship. In view of this 
friendship, and, taking into account the circumstances of the situation, 
it was perhaps not unnatural for Van Allen to tell Moncure that there 
was a shortage in Lord's stock of goods and cash. But Van Allen owed 
no duty to Moncure to make such a statement, and we perceive no as- 
pect of the case which brings the words spoken to him within the doc- 
trine of privilege. Dillard v. Collins, 25 Grat. (66 Va.) 343 ; Farley 
V. Thalhimer, 103 Va. 504, 49 S. E. 644; Williams Printing Company 
etal. v. Saunders, 113 Va. 156, 73 S. E. 472, Ann. Cas. 1913E, 578. 
So far as this question was involved, we are satisfied that defendant 
was not entitled to a directed verdict. 

[8] The errors assigned which challenge certain instructions to the 
jur}', including those asked by defendant and refused, present a more 
serious question. As shown by the record, the first proposition sub- 
mitted to the jury was this : 

**The court instructs the jury that If they believe from the evidence that 
the defendant's manager spoke of the plaintiff the defamatory words charged 
in the declaration under the circumstances stated In the defendants plea of 
justification, and that such words were false, then a recovery may be 
had." 

By thus characterizing the words spoken as "defamatory," the court 
in effect held that they necessarily imputed the commission of a crim- 
inal offense, and were therefore actionable per se. We are unable to 
sustain this instruction. It seems to us by no means certain that the 
language of Van Allen implied the commission of a crime, or were so 
understood by Moncure. The circumstances attending the utterance 
were such that Moncure might have inferred that no more was meant 
than a discovered variance between the amount of stock on hand and 
the amount that ought to be on hand according to the books. In other 
words, the shortage mentioned might have been understood to be 
merely a discrepancy, resulting from carelessness or unintentional er- 
ror, which called upon Lord for explanation. It was therefore a ques- 
tion for the jury to determine whether the language us'ed was an accu- 
sation of crime or the imputation of conduct which amounted only to 
irregularity or negligence. Especially is this so, as it seems to us^ 
since Moncure did not state, and apparently was not asked, what con- 
struction he himself put upon the language of Van Allen. And the 
misleading effect of the word "defamatory" is made more evident by 
the refusal of tihe court to give the following instruction requested 
by defendant : 

"The conrt instructs the Jury that if defendant's language used on the occa- 
sion complained of, taken as a whole, and all of it, did not, according to its 
fair meaning under the circumstances, charge plaintiff with larceny, or, if the 
hearers did not understand that it charged him with larceny, but that it 
Bimply charged him with doing some improper, negligent, or careless act, not 
amounting to larceny as the hearers understood it, then defendant is not guil- 
ty, for then he would not charge plaintiff with crime, and the ctiarge of crime 
is the gist of the slander aUeged." 

Taking these instructions together, the one given and the one re- 
fused, the jury were virtually told that Van Allen's statement im- 
puted to Lord the commission of a crime, and that Lord would be en- 
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titled to damages if they found that Van Allen actually used the lan- 
guage testified to by Moncure. Indeed, the jury were not left in 
doubt upon this point, because the court further instructed the jury 
as follows: 

"The court instructs the jury that if they believe from the eTidence that, 
acting within the scope of Van Allen's authority as an agent of the defendant 
company and in the course of the business in which said Van Allen was em- 
ployed by said defendant, the said Van AUen slandered the said plaintiff as 
charged in the declaration, then the defendant is Uable therefor, and the Jury, 
in determining this question of the defendant's liabiUty, may consider the plea 
of Justification, if not sustained, and aU facts and circumstances shown in 
evidence in this case." 

As already indicated, we are of opinion that in the circumstances 
shown the words spoken did not necessarily convey the idea that Lord 
had stolen or embezzled the defendant's property; that the meaning 
and intent of Van Allen's language as understood by Moncure was a 
question of fact for the jury to pass upon, and therefore the instruc- 
tions here considered were erroneous and prejudicial. 

[7, 8] We do not overlook the statement in the charge — 

"that in determining whether or not the language used does impute a crimi- 
nal offense, the words must be construed In the plain and popular sense in 
which the rest of the world naturally understand them." 

But this statement, as we take it, implied that the words spoken were 
slanderous in their "plain and popular sense," and failed to make it 
clear to the jury that the meaning of the words was for their deter- 
mination. It is also noted that th6 language just quoted was followed 
with this amplification: 

"It was not necessary that Van Allen should have expressly charged Lord 
with the larceny of the money and goods, or a breach of trust; it is sufficient 
if the publication or charge consists of a statement of matters which would 
naturally and presumably be understood by those who heard them to charge a 
crime, or breach of trust, or to affect Lord in his trade or calUng." 

But this dodS not avoid the criticism already made, because it 
carries the implication that the words spoken would "naturally and pre- 
sumably be understood" to impute a criminal offense, and does not 
distinctly, if at all, leave to the jury the question whether the language 
of Van Allen should receive that construction. Besides, the conclud- 
ing phrase of this instruction is clearly erroneous for the reason that 
words which are not slanderous, but merely derogatory, would tend 
"to affect Lord in his trade or calling." 

[9] We are also of opinon that defendant was entitled to the sub- 
stance of the following instruction which the court refused : 

"The jury are instructed that this is an action on the part of Lord to re- 
cover damages. Tx)rd claims that Van Allen, his superior officer in the Grand 
Union Tea Company, made a statement to R. 0. L. Moncure that the stock In 
the store of the Grand Union Tea Company in Newport News, Va., and of 
which Lord was manager, was short, and that the cash in said store was also 
short. The defendant claims that Moncure was a friend of Lord and lived 
in the same house with him, and that Van Allen was endeavoring to locate 
Lord and get some explanation of his conduct, and that the statement made 
by Van Allen to Moncure as to the shortage in the stock and shortage in the 
cash was true, and was made in good faitli and without maUce. In actions 



Digitized by 



Google 



MABTLAND CASUAZ^TT GO. T. PBIOB 397 

0f this character, proof of the statement of which complaint is made, if true, 
Is a complete defense. To slander a person implies a false statement about 
them, and a true statement of and concerning a person is not an Insult f oi 
which there can be a recovery. The burden is on the plaintifl to establish 
Ills case ; he must show that the defendant used the language set out In the 
declaration, and the jury must belieTe this language, if true, to be slanderous, 
or such as from its usual import is insulting, and calculated to cause breach of 
peace, before there can be any recovery. If, after hearing the evidence, the 
jury believe that the stock mentioned was short, and the cash mentioned was 
also short, then the verdict must be for the defendant, whether said shortage 
was due to ca^ elessness^ ignorance, lack of attention, dishonesty, or other 
cause." 

We express the opinion that this instruction, in substance, should 
have been given, because it presents the defendant's theory of the case. 
We find nothing in it that appears objectionable either as to matters 
of fact, in the aspect of the facts claimed by defendant, or in that 
aspect as to the applicable rules of law; and it includes propositions 
which the defendant had the right to have submitted to the jury, but 
which are not covered by the actual instructions. 

For these reasons we are constrained to hold that the judgment 
should be reversed. 



MARYLAND CASUALTY CO. v. PRICE et aL 

(Circuit Court of Appeals, Fourth Circuit February 20, 1916.) 

Na 1892. 

L ATTOKNET and CUENT ^a»129(2) — ^AGTXORO VOB NKaUOKnCB—BUBDEN OF 

Phoof. 

In a suit against an attorney for negligence, plaintiff must prove the 
attomey*s employment, his neglect of a reasonable duty; and that such 
negUgence resulted in and was the proximate cause of loss to the client. 

[Ed. Note.— For other cases, see Attorney and Client, Cent Dig. |S 288, 
289; Dec. Dig. «ss>129(2).] 

2. Attorney and Client ^=»129(2) — ^Actions fob Negligence— Declabation. 

In a suit against an attorney for negligence, the test of the suffldency 

of the declaration is whether its allegations, if proved, would make out 

a case, and, if proof of the facts alleged as to the negligence and resulting 

loss would estabUsh a cause of action, the declaration is not demurrable. 

[Ed. Note.— For other cases, see Attorney and Client, Cent Dig. §f 288, 
289; Dec Dig. «s»129(2).] 

8. Attorney and Client ^=»129(2) — ^Actions fob Negligence— Declaration. 
In an action by a liability insurer, the declaration alleged that defend- 
ants had been for several years plaintiff's retained attorneys, that plain- 
tiff notified them of an action Against a policy holder and directed them to 
enter an appearance and instructed them to make such defense and take 
such steps as should be necessary to prevent a Judgment, that they neg- 
lected to do so and a default judgment was recovered, and that plaintiff 
attempted to settle the suit, and could have settled It for $2,000 if the de- 
fault Judgment had not been rendered. Held, that while defendants were 
not advised of any facts constituting a defense, and it was not even al- 
leged that there was a defense or that plaintiff intended to defend on the 
merits, and the inference was permissible that plaintiff's real purpose was 
to have a formal appearance or plea entei*ed which would prevent a Judg- 

4s9F(>r other cases see satte topic * KBY-NUHBBR In sU Ker-Numberea DigesU ft IndesLee 
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m^nt for a time and enable plaintiff to make an adrantaigeous settlement, 
the declaration sufficiently showed defendants' employment by plaintiff. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig, §§ 288, 
289 J Dec. Dig. 120(2).] 

4. Attobnet and Client ^=>129(2)— Actions fob Neougencu— Dbclabatton. 

In a liability Insurer's action against its attorneys for negligence, the 
declaration alleged the bringing of an action for Injuries against a policy 
holder, that plaintiff was bound to Indemnify the policy holder against 
loss not exceeding $5,000 and was bound to defend the suit at its own ex- 
pense, that It instructed defendants to enter an appearance and make a 
defense, that it attempted to settle the suit and could have settled It if a 
default judgment had not been rendered, that defendants failed to enter 
an appearance or make any defense, and that by reason thereof a Judg- 
ment for $15,000 was rendered by default, and that plaintiff was bound to 
pay the amount thereof. Ifeld, tliat in the absence of any allegation that 
the policy holder had a defense to the action for injuries, or that the in- 
jured person was not justly entitled to recover $15,000* the declaration 
stated no cause of action, as it was not shown that if the attorneys had 
made a proper defense no judgment ot a judgment for a less sum would 
have been recovered, and while it did allege that plaintiff was bound to 
pay the default judgment, though for more than its limited liability, there 
was no disclosure of facts showing such liability, and the allegation stated 
only a conclusion of law. 

[Ed. Note.— For other cases, see Attorney and Client, Cent. Dig. {{ 288, 
289; Dec. Dig. e=»129(2).] 

5. CouBTs <g=>299— UNiTEn States CouBTS-nJuBisDicrioNAL Amount— Ali-eoa- 

TIONS OF DECLABATTON. 

Though nominal damages were recoverable for the attorneys' failure to 
do anything whatever, the declaration nevertheless failed to show that 
the amount Involved gave a federal court Jurisdiction, since, where the 
pleadings show that there cannot legally be a Judgment for an amount 
necessary to give Jurisdiction, Jurisdiction cannot attadi, though the 
damages are laid in the declaration at a larger sum. 

[Ed. Note. — ^For other cases, see Courts, Cent Dig. } 841; Dec Tng. 
<©=>299.] 

6. PucAniNO ^=p8(2) — Declabation--Conclcbions or Law. 

In a liability insurer's action against attorneys^ an amended declara- 
tion alleged the bringing of an action for injuries against a policy holder, 
tliat plaintiff was bound to Indemnify the policy holder against loss not 
exceeding $5,000 and to defend the suit, that defendants were instructed 
to appear and defend but neglected to do so and by reason of such neg- 
lect a judgment for $15,000 was rendered by default which plaintiff was 
bound to and did pay, that defendants knew that plaintiff's liability was 
limited and that it was obliged to defend the suit, that if they had appear- 
ed and made a defense plaintiff's liability would have been only $5,000, 
though the Judgment against the policy holder might exceed that amount, 
and that their negligence was the direct cause of loss to plaintiff of the 
difference between $5,000 and the amount of the judgment. Held that. 
In the absence of any allegation that the policy holder had a meritorious 
defense which would have defeated a recovery or reduced the amount of 
the judgment, the declaration was Insufficient, since it did not show that 
plaintiff was under any obligation to pay in excess of $5,000, as the alle^^- 
tion that it was compelled to pay the judgment was a mere conclusion 
of law without any facts to justify it, and It was evident that it was not 
liable to the policy holder for more than $5,000 if the policy holder had 
no meritorious defense. 

[Ed Note. — ^For other cases, see Pleading, Cent. Dig. f 13; Dee, Dig. 

<S5=58(2).l. 

^aE»For other oases see same topic ft SUBY-NUMBBR in all Key^Numbered Digests A Indexes 
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7. Iksubancx ^s»635— Liabilitt Insvbang^— Actions— EkxaaNTs of Gavss of 

Action. 

The holder of a liability Insurance policy, nnder which the insurer was 
bound to indemnify the policy holder against loss not exceeding $5,000 and 
to defend a suit at Its .own expense, could not recover more than $5,000 
because of the insurer^s failure to defend an action resulting in a default 
Judgment for $15,000 without alleging and proving a meritorious defense 
to the action against it 

[Ed. Note.— For other cases, Bee' Insurance, Cent Dig. if 159^1602; 
Dec. Dig. <»s»685J 

S. AlTOBH£T AND' CUSNT «S9»129(2) — ^ACTTIONB FOB NSOLIQBNCB— BXTBDEN OF 
PfiOOP. 

A liability insurer suing its attorneys for negligence in failing to defend 
an action against a policy holder resulting in a default judgment for $15,000 
had the burden oC showing that the party recovering the Judgment did 
not have a valid claim against the policy holder for $15,000. 

[£d. Nota — ^For other cases, see Attorney and Client, C^t Dig. §S 288, 
289; Dec- Dig. «5»129<2).] 

9. Pleading ^=»24b*(l) — ^Amjendicbnt of Pleading— Pebiussion to Amend— 
Stb IKING Out Axiagations. 

a liability insurer suing its attorneys for negligence in failing to defend 
an action for injuries against a policy holder alleged that it was bound 
to indonnify the policy holder against loss not exceeding $5,000 and to 
defend the suit, that by reason of the attom^s' nc^ligenoe a default judg- 
ment was rendered for $15,000, and that it could have settled for no more 
than $2,000 if the default Judgment had not been rendered. An amend- 
ed declaration proceeded on the theory that the attorneys' failure to de- 
f!»id made plalntiif liable for the full amount of the default Judgment 
and sought to recover the difference between the amount of the Judgment 
and $5,000. After the sustaining of a demurrer to the amended declara- 
tion, it asked leave to amend further by strikimg out tlie averment that it 
could have settled for not exceeding $2,000 had the Judgment not been 
rendered. Held, that it was not error to refuse to allow this amendment, 
where it was not shown that the allegation sought to be stricken was in- 
advertently made, or that it was not in precise accordance with the facts 
established, as in one aspect of the case the facts averred would defeat 
a recovery if there was no meritorious defense to the action against the 
policy holder because the action would not then involve the Jurisdictional 
amount 

[Ed. Note.— For other cases, see Pleading, Cent Dig. {§ 676-678, 681- 
683; Dea Dig. <g=»24G(l).] 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judge. 

Action by the Maryland Casualty Company against George E. Price 
and others, partners doing business as Price, Smith, Spilman & Clay. 
Judgment for defendants on demurrer (224 Fed. 271), and plaintiff 
brings error. Affirmed. 

Clyde B. Johnson, of Charleston, W. Va., and Walter L. Clark, of 
Baltimore, Md. (Conley & Johnson, of Charleston, W. Va., on the 
brief), for plaintiff in error. 

Malcolm Jackson, of Charleston, W. Va. (George E. Price and 
Buckner Clay, both of Charleston, W. Va., on the brief), for defend- 
ants in error. 

Before FRITCHARD, KNAPP, and WOODS, Circuit Judg es. 

^3>For other cases see same topic A KBT-NUMBE^A in all Key-Numbered Digests A Indexes 
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KNAPP, Circuit Judge. The Maryland Casualty Company brings 
this suit for damages alleged to have resulted from the negligence of 
defendants as attorneys at la\y employed by the plaintiflf. The aver- 
ments of the declaration filed January 6, 1915, may be summarized as 
follows :^ 

That one Gail V. Lynch brought an action against the Wylie Perma- 
nent Camping Company to recover the stun of $15,000 for personal 
injuries received by her in August, 1908, while a passenger on one of 
the camping company's coaches in Yellowstone Park; Siat under its 
contract of insurance the plaintiff was bound to indemnify the camp- 
ing company against any loss suffered by it in such suit, not exceed- 
ing $5,000, and was also boimd to defend the suit at its own expense ; 
that the defendants, who had been for several years the retained at- 
torneys of plaintiff, were instructed by it to enter an appearance for 
the camping company in the suit of Mrs. Lynch, and to make such de- 
fense and take such steps a& might be needful to prevent a judgment ; 
that the defendants thereupon advised plaintiff that it was not neces- 
sary to enter an appearance at rules to avoid a default judgment, but 
that they would look after the case for the plaintiff and keep it ad- 
vised in regard thereto ; that the plaintiff, relying upon its attorneys 
to discharge their duty in the premises, attempted to settle the suit of 
Mrs. Lynch, and could have settled the same for not more than $2,000, 
if a default judgment in her favor had not been rendered; that the 
defendants wholly failed and neglected to enter an appearance or make 
any plea or defense in the action against the camping company, and 
that by reason of such neglect a judgment for $15,000> besides in- 
terest and costs, was rendered by default ; that under its contract of 
insurance the plaintiff was bound to and did pay the amount of said 
judgment, amounting to about $20,000, and that said judgment would 
not have been rendered, and plaintiff would not have had to pay the 
same, except for the negligence of defendants ; and that they thereby 
became indebted to plaintiff in the sum mentioned. 

To this declaration a demurrer was interposed which was sustained 
by the court below, chiefly upon the ground that the declaration failed 
to allege properly that plaintiff had suffered any damages by reason 
of the negligence of defendants, and that it was necessary, in order 
to make out a case, to allege that the camping company had a good 
defense to Mrs. Lynch's* action or allege that a less sum would have 
been recovered in that action but for the negligence of defendants. 

The plaintiff then filed an amended declaration which repeated all 
the allegations of the original and added averments to the following ef- 
fect : That the defendants by reason of their former employment knew 
that the liability of plaintiff under its contract of insurance was lim- 
ited, and that by the terms of said contract the plaintiff was obligated 
to defend the Lynch suit; that the defendants were employed for 
that purpose; that, if they had appeared for the camping company 
and made a defense, the extent of the plaintiff's liability would have 
been only $5,000, although the judgment against the camping company 
might exceed that amount; and that the negligent failure of defend- 
ants to enter an appearance and defend the Lynch suit was the direct 
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cause of loss to the plisdntiff of the difference between $5,000, its maxi- 
mum liability under the policy, and the $20,000 default judgment which 
it paid. 

The defendants demurred to the amended declaration, and this de- 
murrer was sustained by the court for reasons stated in its opinion. 

The plaintiff then asked leave to further amend -its declaration by 
striking out the averment that it could have settled the Lynch Case, 
but for the fact tiiat a default judgment was obtained, for an amount 
not exceeding $2,000. The court refused to allow this amendment 
on the ground that it did not appear that the allegation sought to be 
stricken out had been inadvertently inserted, and because that allega- 
tion was an admission of fact which affected the cause of action and 
the jurisdiction of the court. These rulings are challenged in the as- 
signments of error. 

[1, 2] In a suit against an attorney for negligence, the plaintiff 
must prove three things in order to recover: (1) The' attorney's eni- 
ployment; (2) his neglect of a reasonable duty; and (3) that such 
negligence resulted in and was the proximate cause of loss to the client. 
And the test of the sufficiency of the declaration in such a suit is 
whether its allegations, if proven, would make out a case. In other 
words, if proof of the facts alleged as to negligence and resulting loss 
would establish a cause of action, the declaration is not demurrable. 

[3] With reference to these requirements, we hold that the fact 
of emplo)nn€nt in this case is sufficiently pleaded, though a word of 
comment upon the averments in that regard may not be unsuitable. 
The declaration does not allege that the defendants were employed in 
this particular case, but that under their general employment tiiey were 
notified of its pendency and directed to take certain action therein. 
The averment is this: 

"This plaintiff notified tlie defendants of the institution and pendency of 
said action and directed said defendants as attorneys at law for and represent- 
ing this plaintiff to enter an appearance on behalf of said Wylie Permanent 
Camping Company, defendant in said action so brought and pending as afore- 
said, and instructed its said attorneys, the defendants Jierein, to make such 
defense and take such steps as should be necessary to prevent a judgment 
being rendered therein against said WyUe Permanent Oamplng Company; 
and plaintiff says that it became and was the duty of said defendants and each 
of them to enter an appearance in said action for the said WyUe Permanent 
Camping Company and do any and all other things of a legal professional 
character that were necessary to make up the issue in said action and defend 
against the judgment therein sought by said Gail V. Lynch." 

It will be observed that the defendants are not advised of any facts 
which would constitute a defense in whole or in part to the suit against 
the camping company. It is not even stated that there was a defense 
to the suit, or that the plaintiff intended to defend it on the merits. 
Indeed, when the declaration is carefully read, and reference is made 
to what is said about the sum for which the case could have been set- 
tled, the inference is certainly permissible that the real purpose of 
plaintiff was to have a formal appearance or plea entered, which would 
for the time being prevent a judgment and thus enable plaintiff to 
effect an advantageous settlement. However, as already said, we do 
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not at all doubt that the declaration sufficiently shows the employ- 
ment of defendants. 

The neglect of a reasonable duty on the part of defendants under 
their employment is amply alleged, and no question is made as to the 
sufficiency of the declaration in that regard. 

The case then comes to the question whether the averments of the 
declaration, if proven as set out, would establish that the negligence of 
defendants resulted in and was the proximate catj3e of loss to the plain- 
tiff. In other words, does the pleading meet the third requirement 
above stated by sufficient allegations? 

[4] We think it clear that the original declaration does not allege 
sufficient facts to charge the defendants with liability, because it does 
not. show that plaintiff suffered any damage by reason of their neg- 
ligence. It is not alleged that if the attorneys had appeared and 
made a proper defense there would have been no judgment against the 
camping company, or that the judgment would have been for a less 
sum. The averment is merely that the default judgment would not 
have been rendered if defendants had not failed to appear; and the 
declaration nowhere alleges that the camping company had any defense 
to the action of Mrs. Lynch, or that she was not justly entided to re- 
cover $15,000 on account of her injuries. It is true that the declaration 
alleges that plaintiff under its contract of insurance was bound to 
and did pay the default judgment. But it does not allege how or why, 
or under what contract provisions, this ot>ligation was incurred. It 
merely avers that plaintiff was liable to indemnify the camping com- 
pany against any loss up to $5,000, and that it was bound to defend at 
its own expense the suit of Mrs. Lynch. In short, there is no dis- 
closure of facts on which the liability is predicated, and therefore the 
averment at most states only a conclusion of law. It follows that the 
original declaration was properly held to he insufficient because it does 
not allege that the camping company had a meritorious defense to the 
Lynch suit, which the defendants negligently failed to interpose, and 
that she would not have recovered a judgment, or that such judgment 
would have been for a much less amount, if the defendants had not 
failed to discharge the duties of their employment. 

[5] We are satisfied that this conclusion is- in accord with the weight 
of authority, although there is some conflict in the reported decisions. 
Among the cases which sustain the views we have expressed are 
Harter v. Morris, 18 Ohio St. 492 ; Bruce v. Baxter, 7 Lea (Tcnn.) 
447; Spangler v. Sellers (C. C.) 5 Fed. 822; Staples v. Staples, 85 
Va. 76, 7 S. E. 199; Goldzier v. Poole, 82 111. App. 469; Vooth v. Mc- 
Eachen, 181 N. Y. 29, 73 N. E. 488, 2 Ann. Cas. 601 ; Gabbert v. 
Evans, 184 Mo. App. 283, 166 S. W. 635. The rule established by 
these cases is to the effect that suits against attorneys for negligence 
are governed by tlie same principles as apply in other negligent actions. 
If an attorney, in disregard of his duty, neglects to appear in a suit 
against bis client, with the result that a default judgment is fc^ken, it 
does not fellow that the client has suffered damage, because the judg- 
ment may be entirely just, and one that would have been rendered 
notwithstanding the efforts of the attorney to prevent it. It is said that 
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there is a diflFerence between the case of an attorney who fails to do 
anything for his client, and one who makes an inexcusable mistake in 
attempting to comply with instructions; but we do not perceive any 
basis in principle for such a distinction. In either case the burden is 
upon the client to prove the damages he has suffered. Some of the 
cases^ hold that nominal damages may be recovered if the attorney 
fails to do anything whatever ; but such a holding would not avail the 
plaintiff here, because upon tiiat theory the amount involved would 
be insufficient to give the court jurisdiction, Vance v. Vandercook, 170 
U. S. 468, 18 Sup. Ct. 645, 42 L. Ed. 1111. In that case the Supreme 
Court said: 

"In determining from the face of a pleading whether the amount really in 
dispute is sufficient to confer jurisdiction upon a court of the United States, 
it lis settled that, if from the nature of the case as stated in the pleadings 
there could not legally be a judgment for an amount necessary to the juris- 
diction, jurisdiction cannot attach even though the damages be laid in the 
declaration at a larger sum. Barry v. Edmunds, 116 TJ. S. 550, 560 [6 Sup. 
Ct 501, 29 L. Ed. 729] ; WUsOn v. Daniel, 3 Dall. 401, 407 [1 K Ed. GSSj." 

[B] As above stated, the original declaration was held demtirrable 
because it did not allege that there wafe a meritorious defense to the 
Lynch suit which would have defeated recovery, or reduced the amount 
of the judgment, if the defendants hajlnot failed to perform their duty. 
The amended declaration likewise omits these averments^ and plaintiff 
contends that the necessity for making them is avoided by the added 
allegations of the amendment, the substance of which has been already 
recited. The contention advanced is set forth in the brief as follows : 

**It must be borne in mind, however, that this suit is not by the defendant 
against whom the default judgment was rendered, but is by a casualty con^ 
paoy with a limited liability, and the obligation to defend. This is important 
because it makes it unnecessary to charge that the actual defendant had a good 
defense to the action in which the default judgment was rendered. The de- 
fense which the attom^s were employed to make, if proper skill was used In 
and attention given thereto, would not affect the liability of the casualty com- 
pany as to any sum above the $5,000 maximum liabiUty under the policy.*' 

It will thus be seen that under the amended declaration plaintiff 
seeks only to recover what it paid out in satisfaction of the default 
judgment in excess of its contract liability of $5,000. The right to 
recover this excess is based on the ground that, if plaintiff had per- 
formed its obligation to defend the Lynch suit, the extent of its lia- 
bility would have been $5,000, even if there were no defense to that 
suit; that this obligation to defend was committed to defendants; and 
that by reason of their neglect the plaintiff suffered damages to the 
amount of the difference between $5,000 and the sum actually paid in 
satisfaction of the default judgment. It is sought in this way to avoid 
the necessity of proving that there was a meritorious defense to the 
Lynch suit. Indeed, the plaintiff says in effect that it does not at all 
matter whether or not there was a defense to that suit, since the de- 
fendants knew or should have known the character and extent of its 
obligation, and are therefore liable for the excess over $5,000. 

We are persuaded that this contention, however plausible, will not 
bear the test of close examination. The declaration avers that the 
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plaintiff, by virtue of its contract of insurance, was under an absolute 
liability of $5,000, and also under a contingent liability arising out of 
its obligation to defend any suit against the insured. It does not at- 
tempt to recover the $5,000 paid on account of its absolute liability, 
because for that purpose it would have to show that the judgment 
would have been for less than $5,000 if the attorneys had defended the 
suit. But it says that it would not have been obliged ta pay in excess 
of the $5,000, which was paid on account of its absolute liability, ex- 
cept for the negligence of defendants, as it was compelled to pay this 
excess because of the breach of its obligation to defend. But the 
difficulty is that the declaration fails to allege any facts which show 
that the plaintiff was under obligation to pay in excess of $5,000. 
True, the declaration alleges that by reason of the negligence of de- 
fendants the plaintiff breached its contract to defend any suit against 
the camping company, and that in consequence it was compelled to pay 
the default judgment. But the allegation that it was compelled to pay 
the default judgment is clearly a non sequitur, because no facts are 
stated which show how or why it was compelled to pay that judgment, 
except the averment that it violated its obligation to defend the suit. 
This is at best a mere conclusion of law without the disclosure of any 
facts which justify the conclusion. 

It seems evident that the contingent liability of plaintiff for breach 
of contract to defend the Liynch suit could not exceed the damages 
suffered by the camping company because the suit against it was not 
defended; and manifestly that damage is the difference between the 
default judgment and the judgment which would have been rendered 
if the suit had been properly defended. But if there was no defense 
to that suit, and none of any sort is alleged by the plaintiff, there would 
be no difference because on that assumption the default judgment is 
the same as or no greater than the judgment which would have been 
recovered if defense had been made, and therefore no damage has 
been suffered by the camping company. If this be a correct analysis 
of the situation, it follows that the default judgment, so far as it ex- 
ceeded $5,000, was paid without legal liability and cannot be recovered • 
from defendants. 

[7, 8] This appears from another point of view. If the camping 
company sued plaintiff to recover the amount of the default judgment, 
it would have to allege and prove, in order to recover more than $5,000, 
substantially the same facts that we think the plaintiff must allege and 
prove in this action. In either case, it would be necessary to allege 
and prove a meritorious defense to the Lynch suit. In other words, 
it comes to the question of which party must assume the burden of 
proof, and we are constrained to hold that the burden is upon the 
plaintiff to show that Mrs. Lynch did not have a valid claim against the 
camping company for $15,000, and that she would have failed to se- 
cure a judgment, or only secured one for a less amount, if her suit 
had been defended. For this reason we are of opinion that the new 
averments in the amended declaration do not avoid the necessity of 
alleging and proving that there was a meritorious defense to the Lynch 
suit, which if duly interposed would have defeated the action or re- 
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duccd the judgment, and the amended declaration is therefore demur- 
rable because it does not so allege. 

[9] The remaining question needs but a wotd of comment. We are 
convinced that the court, below did not err in refusing to allow plain- 
tiff to further amend its declaration by striking out the following aver- 
ment: 

'Tlaintlff avers that it could have compromised and settled the claim 
upon which the said action of Gail V. Lynch against WyUe Permanent Camp- 
ing Company was instituted by the payment of a snm of money not in excess 
of $2,000, up to the time that the default Judgment was rendered in said 
action as hereinafter set forth.'* 

It is not shown that this all^ation was inadvertently made, or that 
it is not in precise accordance with the facts. Moreover, in one aspect 
of the case, the facts averred would defeat plaintiff's right to recover, 
if there were no meritorious defense to the Lynch suit, because the 
jurisdictional amount would not then be involved. The state and 
federal statutes quoted by plaintiff are clearly designed to prevent in- 
justice on account of formal defects in pleading, and to permit liberal 
amendments to cure such defects ; and this purpose is emphasized in 
the authorities cited. We have carefully examined these statutes and 
decisions and are satisfied that they do not support the plaintiff's con- 
tention. 

Affirmed* 



GARDNER v, WESTERN UNION TELEGRAPH CO. 

(Circuit Court of Appeals, Eighth Circuit. February 28, 1916«) 

No. 4404. 

t Teleqbaphs and Tblephones ^=»54(7) — ^Dblat in Dblivebt-^Action in 
TOBT—NOTXOS OF Claik. 

The addressee of a telegram, suing in tort for damages resulting from 
delay in delivering the telegram to him, is bound by the provision of the 
contract between the company and the sender requiring notice of any 
daim for damages to be given within 60 days, since the only duty of the 
company to the addressee arose out of that contract. 

[Ed. Note. — ^For other cases, see Telegraphs and Telephones, Cent Dig. 
K 45, 46; Dee. Dig. «s>54(7).] 

2. Teleobaphs and Telephones «=»54(4) — Contract— Notice of Claiu. 

A provision in a contract for the transmission of a telegram requiring 
notice of a claim for damages to be given within 60 days is valid at 
common law. 

lEd. Note. — For other cases, ^ee Telegraphs and Telephones, Cent Dig. 
fii 42, 46; Dec. Dig. <&=>54(4).] 

& Ck)UBTs ^=s>366(l) — RpLES of Decision — Construction of ^tate Constitu- 
noN. 

The construction of Const Okl. art 23, § 9, making void any provision 
stipulating for notice or demand other than su(^ as may be provided by 
law as a condition precedent to any claim or liability, by the Supreme 

t=»For other cases see same topic ft KET-NUMBER in all Kej-Numbered Digests ft Indexes 
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... K * '>ti'' $tate. is binding on the federal court io an action for ^delar 
.. i. .v.v >f a telegram, to which the provision is applicable. 

V Note. — IX)r other cases, see CJourts, Cent Dig. JJ 956, 957 ; Dec. Dig. 

^ iV\i\irKCK ^=»8 — ^Intebstatb Commerce — Regulations — ^Interstate Tele- 

By Act Feb. 4, 1887, c. 104, 24 Stat. 379, §§ 1, 6, 15, as amended Jnne 
IS, 1910 (36 Stat. 539, c. 309 [Comp. St §§ 8563, 8569, 8583]), and sections 
2, 12 (Comp. St. §§ 8564, 8576), which make that act applicable to inter- 
state telesmph business and make interstate telegraph companies com- 
mon carriers of messages, who are required to publish their rates and 
regulations subject to control by the Interstate Commerce Commission^ 
Congress occupied the wlxole field of regulating interstate telegraph busi- 
nt^ss. and therefore Const. Okl. art. 23, § 9, maldng void any contract 
stipulating for notice or demand other than such as provided by law, as 
a condition precedent to liability, doe^ not invalidate a clause in a con- 
tract for the sending of a telegram from, the point in Oklahoma to a 
point in Kansas, which provides that the company shall not be liable for 
damages unless the claim is presented in writing? within 60 days after 
the message is filed with the company for transmission. 

[Ed. Note. — For other eases, see Commerce, Cent Dig. ( 0; Dec Dig. 
«=>8.] 

5. Co&rvERGE ^s»85 — Intebi^tatb Cohmxbcs — ^Beguultions — Detebmination 
OF Reasonableness. 

The question whether a regulation by an interstate telegraph company 
requiring notice of claim to be given within 60 days is reasonable is for 
the Interstate Commerce Commission to determine. 

[Ed. Note.— For other cases, see Commerce, Cent Dig. ( 138; Dea Dig. 

<&==>85.] 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; Johji H. Cotteral, Judge. 

Action by John A. Gardner against the Western Union Telegraph 
Company. Judgment for the defendant on directed verdict, and plain- 
tiff brings error. Affirmed. 

Charles R. Alexander, of Woodward, Okl. (Howard W. Patton, of 
Woodward, Okl., on the brief), for plaintiff in error. 

Frank Wells and Rush Taggart, both of New York City (Albert T. 
Benedict and Francis Raymond Stark, both of New York City, and 
James R. Keaton, David I. Johnston, and George G. Barnes, all of 
Oklahoma City, Okl., on the brief), for defendant in error. 

Before ADAMS and GARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

GARLAND, Circuit Judge. Gardner, hereinafter called the plain- 
tiff, sued the Western Union Telegraph Company, hereinafter called 
the Company, for the delay in delivering a message to him which had 
been sent by Walter B. Scoville from Syracuse, Kan., to Quinlan, OkL, 
September 20, 1911. At the close of all the evidence taken at the 
trial of the actipn the court directed a verdict against the plaintiff, and 
he brings the case here assigning this ruling of the court as error. 
The undisputed facts shown at the trial are as follows : 
On the date of the message hereinafter set forth, the plaintiff was 
and had been a broom com buyer at Quinlan, Okl., for about ten years. 

^sdFor other cases see same topic 4b KEY-NUMBER in all Key-Numbered Digesu ft Indexes. 
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He had an tindcrstanding whh the Scoville Bros, that they would pay 
him $5 per ton commission on all broom com purchased by him at the 
market price upon their request. On September 20, 1911, Scoville 
sent the following night letter : 

^'Send the following Dlght letter subject to the terms on back hereof, which 
are hereby agreed to: 60 Paid. 

"Syracuse, Ks., Sept 20, 1911. 
*To John Gardner, Qulnland, Okla.: 

"Hope you have secured choice crops amounting to flye cars or more we 
need it so do not give it up even though you have to pay higher than we 
thought we must have it in fact to show our competitors a merry chase. So 
please secure all you can that is pea green. Hope you are feeling better. 

"Walter B. Scoville." 

The terms on the back of said message, which are referred to above 
and which are material in the consideration of this case, were as fol- 
lows: 

"Night Letter. 

"AU night letter messages taken by this company are subject to the following 
terms which are hereby agreed to: 

**The Western Union Telegraph CJompany will receive not later than mid- 
night NIGHT LETTERS, to be transmitted only for deUvery <hi the morning 
of the next ensuing business day, at rates still lower than its standard night 
message rates, as follows: The standard day rate for ten words shall be 
charged for the transmission of fifty words or less, and one-fifth of such 
standard day rate for ten words shall be charged for each additional ten words 
or less. 

'To guard against mistakes or delays, the sender of a message should order 
it REPEATED ; that is, telegraphed back to the originating office for com- 
parison. For this, one-half the unrepeated message rate Is charged in addi- 
tion. Unless otherwise indicated on its face, THIS IS AN UNREPEATED 
MESSAGE AND PAID FX)R AS SUCH, in consideration wher^f it is agreed 
between the sender of the message and this Company as follows: 

**Q, The Company will not be liable for damages or statutory penalties in 
any case where the claim is not presented in writing within sixty days 
after the message is filed with the Company for transmission." 

The night letter was received at Quinlan, Okl., at 11 :15 p. m., on the 
day of its date, but was not delivered to the plaintiff until September 
25, 1911, at 10 o'clock a. m. The evidence showed that on account of 
the delay in the delivery of the message the plaintiff suffered material 
damage in the purchase of broom corn at a certain price and subse- 
quent decrease in the market value thereof. No claim for damages 
was presented to the Company by the plaintiff until on or about Octo- 
ber 22, 1912. It was stipulated at the trial that A. R. Lingaf elt, district 
commercial superintendent of the Company for the states of Oklahoma 
and Arkansas, would testify, if present: 

"That he has knowledge and information concerning that department of de- 
fendant company which has to do with the flUng of its rates, rules, tariffs 
and regulations and information with the Interstate Commerce Commission, 
as provided by law, and that such tariffs, rates, rules and regulations as are 
contained in the general tariff book for the year commencing July ,#1911 (a 
printed copy of which will be offered in evidence in above case and more 
particularly identified), together with the regular printed sending blanks, 
generally and uniformly used by said company in its business, constitute the 
terms and conditions upon which the defendant company is doing business as 
a carrier of messages, and that said rates, tariffs, rules and regulations of 
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defendant company, as published In said tariff book, togeth» witli said blank 
forms, were within a reasonable time after July, 1911, and now are, offered 
for filing with the Interstate Commerce Ck>mmission, and are established and 
published annually with the knowledge and acquiescence of said Interstate 
Commerce Commission." 

[ 1 ] In Order to sustain the ruling of the trial court we must decide 
that the regulation in regard to the presentation of claims for damages 
within 60 days is valid as against the plaintiff. There is no indication 
on the face of the message that it was not an unrepealed message and 
paid for as such; hence, under the terms of the contract between 
Scoville and the Company the message must be considered as an unre- 
peated night letter for which the standard rate for unrepeated night 
letters was paid. In consideration of this rate Scoville agreed : 

**Tfaat the company should not be liable for damages or statutory penalties 
in any case where the claim was not presented in writing within sixty days 
after the message was filed with the Company for transmission." 

We accept the contention of counsel that this action is not upon the 
contract between Scoville and the Company, strictly speaking, but for 
damages arising from a failure on the part of the Company to prompt- 
ly perform a duty which under the law it owed the plaintiff. In other 
words, it is an action in tort Assuming for the present that the regu- 
lation was valid as between Scoville and the Company the question 
then presents itself as to whether it is binding on the plaintiff notwith- 
standing the fact that this action is in tort and not on the contract. 

There is not entire harmony among the authorities upon this ques- 
tion, but upon principle and sound reason we think the plaintiff is 
bound by the regulation in relation to the presentation of claims for 
damages. Let us analyze plaintiff's case. He says that the Com- 
pany was negligent in failing to deliver the message promptly. Neg- 
ligence arises from a violation of duty o\ving by one person to another. 
If there is no duty there is no negligence. Without the contract be- 
tween Scoville and the Company, ^e latter owed the plaintiff no duty, 
and hence there could be no negligence in the absence of the contract. 
So it plainly appears that plaintiff would have no cause of action except 
for the contract because the duty of the Ccnnpany arose from the con- 
tract. May the plaintiff charge the Company with the duty arising 
from the contract, and at the same time repudiate one of the conditions 
upon which the duty was assumed? We think not. The following 
cases support this view : Broom v. Western Union Telegraph Co., 71 
S. C. 506, 51 S> E. 259, 4 Ann. Cas. 611 ; Halsted v. Postal Telegraph 
Cable Co., 120 App. Div. 433, 104 N. Y. Supp. 1016, affirmed by the 
Court of Appeals 193 N. Y. 293, 85 N. E. 1078, 19 L. R. A. (N. S.) 
1026, 127 Am. St. Rep. 952; Ellis v. American Telegraph Co., 13 
Allen (Mass.) 226; McGehee v. Western Union Telegraph Co., 169 
Ala. 109, 53 South. 205, Ann. Cas. 1912B, 512; M. M. Stone & Co., 
v. Postal Telegraph Co., 31 R. I. 174, 76 Atl. 762, 29 L. R. A. (N. S.) 
795 ; Western Union Telegraph Co. v. Van Cleave, 107 Ky. 464, 54 
S. W. 827, 92 Am. St. Rep. 366; Coit v. Western Union Telegraph 
Co., 130 Cal. 657, 63 Pac. 83, 53 L. R. A. 678, 80 Am. St. Rep. 153; 
Frazier v. Western Union Telegraph Co., 45 Or. 414, 78 Pac. 330, 67 
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L. R. A. 319, 2 Arm. Cas. 396; Western Union Telegraph Co. v. 
Dant, 42 Wash. Law Rep. 722 (D. C. Court of Appeals) ; Findlay v. 
Western Union Telegraph Co. (C. C.) 64 Fed. 459 ; Culberson's Case, 
79 Tex. 65, 15 S. W. 219; Manier's Case, 94 Tenn. 442, 29 S. W. 
732. 

[2] We have disposed of the question under discussion on the the- 
ory that the 60-day clause was valid at common law as between Sco- 
viUe and the Company. . We have no doubt of this. Southern Express 
Co. v. Caldwdl, 88 U. S. (21 Wall.) 264, 22 L. Ed. 556; M., K. & T. 
Ry. Co. V. Harriman Brothers, 227 U. S. 657, 33 Sup. Ct. 397, 57 L. 
Ed. 690; Whitehill v. Western Union Telegraph Co. VC. C.) 136 Fed. 
499; Manier v. Western Union Telegraph Co., 94 Tenn. 442, 29 S; 
W. 732. 

[3] Counsel for plaintiff, however, contends that the clause in ques- 
tion is void under section 9, article 23, Constitution of Oklahoma, 
which provides that: 

"Any provision of any contract or agreement, express or Implied, stipulating 
for notice or demand other than such as may be provided by law. as a con- 
dition precedent to establish any claim, demand, or liability, shall be noil and 
void.'' 

The Supreme Court of Oklahoma in Western Union Telegraph Co. 
V. Sights, 34 Okl. 461, 126 Pac. 234, 42 L. R. A. (N. S.) 419, Ann. 
Cas. 1914C, 204, and in Western Union Telegraph Co. v. Crawford, 
29 Okl. 143, 116 Pac. 925, 35 L. R. A. (N. S.) 930, did so decide. 
The case having arisen in Oklahoma this construction of the Constitu- 
tion of that state is binding upon us, if it is applicable to the case at bar. 

[4] Counsel for the Company, however, contend that by the act to 
regulate commerce, as amended June 18, 1910 (36 Stat 539), the Unit- 
ed States under the power to regulate commerce luive occupied the 
whole field of transmission of interstate messages by telegraph, and 
therefore the provision of the Constitution of Oklahoma, above re- 
ferred to, has been suspended so far as its effect on the regulation in 
•question is concerned. 

Pertinent to this contention, sections 1, 2, 6, 12, and 15 of the act 
to regulate commerce as amended, are cited. We cannot repeat those 
sections here, but it appears beyond question therefrom that, in so far 
as the provisions of the act to reflate commerce are applicable, it 
applies to all interstate telegraph business ; that as to all interstate busi- 
ness, telegraph, telephone, and cable companies are common carriers 
within the meaning and purposes of the act ; that as to their interstate 
business telegraph companies must print and publish their rates, rules, 
classifications, regulations, and practices, and file same with the Inter- 
state Commerce Commission ; that they shall establish reasonable rates, 
rules, regulations, and practices, but messages may be classified into 
^Vi night, repeated, unrepealed, and such other classes as are just 
and reasonable, and different rates may be charged therefor; that all 
rates, regulations, and practices- must be reasonable and just ; that 
penalties are imposed for any attempt to evade the published rates, 
rules, practices, or regulations ; that the Interstate Commerce Commis- 
sion shall determine what is a just and reasonable regulation or prac- 
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tice; that the rules and regulations established by telegraph com- 
panies or otlier common carriers are deemed reasonable and just until 
changed by the Interstate Commerce Commission. It results neces- 
sarily from the foregoing conclusions that Congress has not only taken 
possession of the field of interstate commerce by telegraph, but has 
also specifically prescribed the rules which shall govern the transaction 
of such commerce. 

The Interstate Commerce Commission in W. N. White & Co. v. 
Western Union Telegraph Co., 33 Interst. Com. Com'n R. 500, as- 
sumed jurisdiction wiSiout question of a case involving the reasonable- 
ness of the rates of the Company between New York and San Fran- 
cisco, and by cable from New York to points in England. Hall, Com- 
missioner, in delivering the opinion of the Commission, said : 

"Jurisdiction over these cable rates Is clearly conferred* upon us by the 
act to regulate commerce and is admitted of record by counsel for defendant."^ 

The jurisdiction of the Commission was so plain in regard to the 
service between New York and San Francisco as not to call for any 
statement whatever. It was further said in the same case : 

"It Is plain that both classification and charge are to be made in the first 
instance by the carrier, and it follows by necessary implication that the 
carrier is to define the classes and formulate such rules and regulations per- 
taining thereto as shall be Just and reasonable. The initiative is with the 
carrier." 

See also Conference Rulings, Bulletin No. 6, regulations Nos. 407,. 
410, 420, 426, 456, and 460. These rulings show that the Interstate 
Commerce Commission has assumed specific control of interstate 
telegraphic business. 

The case of Western Union Telegraph Co. v. E. A. Bilisoly, 116 Va. 
562, 82 S. E..91, was a suit by the sendee of a message for a statutory 
penalty on account of the delay in delivery of a night letter. In this 
case the Supreme Court of Appeals said : 

"By an act of Congress approved June 18, 1010, tele^aph companies, so far 
as interstate business Is concerned, have been placed under the direct super* 
vision of the Interstate Ck>mmerce Commission, and are subject, so far as 
applicable, to the same rules, regulations, restrictions, and penalties that are^ 
imposed upon common carriers. This act has occupied the entire field and 
taken complete control of the regulation of telegraph companies, and while 
it has impliedly exempted them from any penalty for negUgence it has pro- 
vided a severe maximum penalty for intentional discrimination. Before the 
passage of this act there had been no legislation by Congress affecting or cour 
fllctlng with the state statutes imposing a penalty for failure to deliver mes- 
sages promptly, and therefore the state statutes affecting telegraph companies 
were upheld, even as to interstate messages, upon the ground that until 
Congress had legislated upon the subject-matter of telegraph companies^ the 
state statutes were applicable. James Case, 162 U. & 650 [16 Sup. Ct. 934, 
40 L. Ed. 1105]; Commercial Milling Co. Case, 21S U. S. 406 [31 Sup, Ct 
59, 54 L. Ed. 1088, 36 L. R. A. (N. S.) 220, 21 Ann. Cas. 815] ; Crovo Case, 220 
U. 9. 364 [31 Sup. Ct 399, 55 L. Ed. 498], and others. • • • It would be 
Inconvenient, as well as unnecessary, to recite the detailed provisions of the 
act of Congress approved June 18, 1910. It is sufficient to say that by it 
Congress has occupied the field of regulation with respect to interstate tele- 
grams, and hence the state statute Imposing a penalty for failure to make 
prompt delivery can no longer be invoked in such cases. The act of Congress 
has ousted the state of Jurisdiction over the subject'* 
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This case was followed in Western Union Telegraf* Co. v. First 
National Bank of BerryvUle, 116 Va. 1009, 83 S. E. 424. The follow- 
ing cases also directly support the contention of the Company : Dodge 
V. Adams Express Co., 54 Pa. Super. Ct 422; Ridge v. Erie Railroad 
Co., 54 Pa. Super. Ct. 602 ; Strause Iron Co. v. Western Union Tele- 
graph Co., Pa. Super. Ct. ; Western Union Telegraph Co. v. 

Compton, 114 Ark. 193, 169 S. W. 946; Western Union Telegraph 
Co. V. Johnson (Ark.) 171 S. W. 859; Western Union Telegraph Co. 
V. Simpson (Ark.) 174 S. W. 232; Western Union Telegraph Co. v. 
Holder (Ark.) 174 S. W. 552. 

The case of Western Union Telegraph Company v. Brown, 234 U. 
S. 542, 34 Sup. Ct. 955, 58 L. Ed. 1457, was a suit to recover dam- 
ages on account of the negligent failure to deliver in the District of 
Columbia a telegram sent from South Carolina. The addressee of 
the telegram sued the company in the state court of South Carolina and 
sought to recover damages for mental anguish suffered by reason of 
the nondelivery of the telegram. This was made a cause of action by 
the statute of South Carolina (Civil Code 1902, § 2223). The Su- 
preme Court, after holding that the law of South Carolina could not 
be invoked for the recovery of damages for a tort committed in the 
District of Columbia, also said : 

''What we have said Is enotigh to dispose of the case. But tlie act also Is 
objectionable In Its aspect of an attempt to regulate commerce among the 
states. That Is, as construed. It attempts to determine the conduct required 
of the telegraph company In transmitting a message from one state to another 
or to this District by determining the consequences of not pursuing such con- 
duct, and in that way encounters Western Union Telegraph Co. v. Pendleton, 
122 U. S. 347 [7 Sup. Ct 1126, 30 L. Ed. 1187], a decision in no way quaUfled 
by Western Union Telegraph Co, v. Commercial MlUlng Co., 218 U. S. 406 [31 
Sup. Ct 69, 54 L. £d. 1088, 36 L. B. A. (N. S.) 220, 21 Ann. Ca& 815]." 

We think also that the Supreme Court of the United States has in 
the following cases decided the question under consideration in favor 
of the company: Adams Express Co. v. Croninger, 226 U. S. 491, 33 
Sup. Ct. 148, 57 L. Ed. 314, 44 L. R. A. (N. S.) 257; Atchison, To- 
peka & Santa Fe Railway Co. v, Robinson, 233 U. S. 173, 34 Sup. 
Ct. 556, 58 L. Ed. 901 ; St. Louis, Iron Mountain & Southern Rail- 
way Co. V. Edwards, 227 U. S. 265, 33 Sup. Ct. 262, 57 L. Ed. 506; 
Boston & Maine Railway Co. v. Hooker, 233 U. S. 97, 34 Sup. Ct. 
526, 58 L. Ed. 868, L. R. A. 1915B, 450, Ann. Cas. 1915D, 593; Erie 
Railroad Co. v. New York, 233 U. S. 671, 34 Sup. Ct. 756, 58 
L. Ed. 1149, 52 L. R. A. (N. S.) 266, Ann. Cas. 1915D, 138; South- 
em Railway Co. v. Reid, 222 U. S. 424, 32 Sup. Ct. 140, 56 L. Ed. 
257. 

We have examined the cases cited by plaintiff and find them to 
l)e cases which arose prior to the amendment of the Interstate Com- 
merce Law of June 18, 1910, or they are cases in which state legisla- 
tion only indirectly burdened interstate commerce. Since the amend- 
ment above referred to we find no conflict in the authorities in "cases 
where the facts are similar to the one at bar. Congress has taken pos- 
session of the field of interstate commerce by telegraph and it results 
that the power of the states to legislate with reference thereto has 
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been suspended. The great necessity that commerce between the states 
should be free from such interference applies in a marked degree to 
interstate commerce by telegraph. If the regulation which is pleaded 
in bar in this suit should be held valid in Kansas, and void in Okla- 
homa, and the illustration may be extended to all the states of the 
Union, then the power of the United States to regulate commerce be- 
tween the states in relation to telegraphic business would not only be 
directly interfered with, but destroyed. 

[6] We think that the stipulation in the record that Mr. Lingafelt 
if present would testify to the facts therein stated shows that the 
Company has done all that can be required of it in regard to the fil- 
ing of its schedule of rates, regulations, and practices. We are there- 
fore of the opinion that Congress having taken possession of the field 
of interstate commerce by telegraph, the provision of the Constitution 
of Oklahoma relied upon has become inoperative for the purpose of 
striking down the regulation in question. Whether the regulation is 
a reasonable one or not is in our judgment a question for the Inter- 
state Commerce Commission to determine. Mitchell Coal & Coke Co. 
V. Pa. R. Co., 230 U. S. 247, 33 Sup. Ct. 916, 57 L. Ed. 1472; Chicago 
& Alton Ry. Co. v. Kirby, 225 U. S. 155, 32 Sup. Ct. 648, 56 L. Ed. 
1033, Ann. Cas. 1914A, 501 ; Tex. & Pac. Ry. Co. v. Abilene Cotton 
Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 
1075. 

Judgment affirmed. 



AMERICAN DIST. STEAM CO. y. WALTERMIRH. 

In re FINDLAY MOTOR 00. 

(Circuit Court of Appeals, Sixth Circuit April 4, 1916.) 

No. 2720. 

1. COUFBOHIBE AND SETTLEMENT «=»6(1) — VALIDITY. 

The S. Co., owning a majority of the stock of the T. Co., which manu- 
factured motor trucks, sold such stock to the F. Co. for an amount pay- 
able in Installments, and agreed to assume the debts of the T. Co., con- 
sisting of amounts due itself and its officers and $20,000 due a bank. 
Without a formal transfer, the F. Co. took possession of the T, Co. '8 
assets. Subsequently a receiver was appointed for the F. Co. at a time 
when $19,500 remained unpaid on the purchase price of the stock. The 
S. Co. had paid $10,000 to the bank, and it purchased part of the notes for 
the balance, and it and the bank asserted their claims as creditors of the 
T. Co. against property then in the receiver's possession, valued at $25,- 
000 or more, which had belonged to the T. Co. Thereupon the receiver 
made an agreement with the S. Co. whereby he issued receiver's certifi- 
cates with the court's approval to the S. Co. and the bank for $10,000, 
subject to certain prior certificates, and released the SI Co. from its obli- 
gations under the prior contract, and the S. Co. credited t;he $10,000 upon 
its claim for $19,500, and released all claims against former property of 
the T. Co. upon the notes for $10,000 and all similar notes. Held, that 
the situation was such as justified a compromise to avoid litigation, as 
the receiver, by advancing $10,000 of the S. Co.'s claim to the rank of a 
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aeoond pr^rred daisH secured at the least, and even If tbe claims could 
be defeated, escape from litigation and expense and damages from delay 
in carrying out the receiTership plans. 

[Ed. Note. — Vi}r other cases, see Compromise and Settlement, Cent Dig. 
fi 35, 42, 44-49; Dec. Dig. «=»ea).] 

2, COMPBOMIfiE AND SETTLEMENT ^=»ld(l>— CLAIMS — CoWsiDEltATipN. 

That the receiver, in reporting the settlement with the S. Co. to the 
court, did not exhibit a copy of the contract, but reported only his con- 
clusion as to tbe justness of the S. Co.'s attention, thus leading the 
court to believe that the S. Co.'s claims were clear, rather than doubtful, 
did not Justify the cancellation of the receiver's certificates after such 
proceedings had been had as made it impossible to put the S. Co. in 
statu quo, where the receiver acted in good faith and on the advice of 
counsel, as, even though the S. Co. was wrong in its position, it would 
neverthelef^s have been prudent to approve a reasonable compromise and 
avoid delays and appeals. 

[Ed. Note. — ^F6r other cases* see Compromise and Settlement, Cent Dig. 
H 67, 75; Dee Dig. «s»19(l).] 

8. Compromise and Settlement ^=>19(1) — Claims — ^Validitt. 

Where, after the settlement, the business was continued, the proceeds 
of sales of trucks received from the T. Co. were mingled and expended 
or reinvested, the material on hand was used up, and the machinery 
and other remaining assets which the S. Co. might have claimed were 
united with other assets in one gross sale, and it was impossible to trace 
the proceeds, and tell what part of the final purchase price was realized 
from the disputed assets, the S. Co. could not be put in statu quo upon 
a cancellation of the receiver's certificates. 

[Ed. Not& — For other cases, see Compromise and Settlement, Cent Dig. 
U 67, 75; Dec. Dig. «=»19(1).] 

i, COMPSOMISX AND SETTLEMENT ^S»9 — CLAIMS — CONSIDEBATION. 

The S. Co., In urging its claim, in settlement of which the receiver's 
certificates were issued, was not seeking to rescind its contract with the 
F. Co., but was rather insisting upon specific performance, as it only 
claimed that it should not be compelled to carry out the remainder of its 
contract and pay Hie rest of the T. Co.'s debts, unless the F. Co. carried 
out the remainder of its contract and furnished the nx>ney it had agreed 
to furnish, which could then be devoted to paying the debts. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent Dig. 
if 32-34 ; Dec. Dig. <0s»9.] 

Appeal from the District Court of the United States for the West- 
em Division of the Northern District of Ohio ; John M. KilHts, Judge. 

Receivership suit against the Findlay Motor Company. On petition 
of Beecher W. Waltermire, trustee in bankruptcy of the Fitidlay Mo- 
tor Company, the court canceled receiver's certificates issued to the 
American District Steam Company, and required it to make good the 
amount of certificates issued to another party, and the Steam Com- 
pany appeals. Reversed and remanded. 

This controversy involves three corporations: The American District Steam 
CJompany and the American Motor Truck Company, both organized under New 
York laws, and the Findlay Motor Company, an Ohio corporation. They will 
be called, respectively, the Steam Company, the Truck Company and the Find- 
lay Company, The Truck Company was actively manufacturing motor trucks, 
at Lockport, N. T. It was, in a sense, a subsidiary of the Steam Company, 
which owned 610 out of the 7W shares of the capital stock of the Truck Com- 
pany. , The Findlay Company, engaged in similar business, desired to succeed 
to the business of the Truck Company. Accordingly, a contract in writing waa 
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made, in February, 1911, between. the Ftndlay Company and the Steam Com- 
pany, whereby the Steam Company agreed to sell to the Findlay Company the 
entire capital stock of the Truck Company, and to assume to pay all the debts 
of the Truck Company — all the accounts and receivables of the Truck Com- 
pany to be taken over by the Steam Company. On its part, the Findlay Coin- 
pany agreed to pay to the Steam Company $1,000 down, $24,000 In 32 monthly 
payments of $750 each, and $30,000 in the capital stock of the Findlay Com- 
pany. ' Thereupon, but without any formal transfer from the Truck Company, 
the Findlay Company took possession of the assets, being machinery, materi- 
als, and manufactured trucks, and added them to 'Its own property in its own 
plant. These assets inventoried about $45,000. The debts of the Truck Com- 
pany which the Steam Company assumed consisted of $20,000 owing to it- 
self, $8,000 owing to some of its officers for personal loans made to the Truck 
Company, and $20,000 owing upon the promissory notes of the Truck Com- 
pany to a Lockport bank. The machinery, taken over by the Findlay Com- 
pany, became a part of its own plant The materials which it took over, it 
partly or wholly manufactured and sold in finished form, and of the 14 com- 
pleted trucks which it took over at $2,000 each, it sold about 10. The pur- 
chase price of those which it sold had not been paid to it in November, 1911. 

For a time after the contract of February, the Findlay Company continued 
to pay its monthly notes and the Steam Company continued to pay the debts 
of the Truck Company. . In September, 1911, on a bill by creditors and the 
practical consent of the Findlay Company, the court below appointed a re- 
ceiver for that company. At that date, the Findlay Company had paid to the 
Steam Company its down payment of $1,000 and its monthly notes to a total 
of $4,500, leaving $19,500 unpaid, and the Steam Company had paid $10,000 
of the Truck Company's notes at the Lockpprt bank. Thereupon the Steam 
Company purchased from the bank $7,500 of the remaining $10,000 of these 
notes, and in November, 1911, the Steam Company and the bank asserted their 
claims as creditors of the Truck Company against all the property, which had 
belonged to the Truck Company, which was said never to have been transferred 
to the Findlay Company, but which was in the possession of its receiver. It 
demanded the machinery and the materials on hand, and gave notice to the 
purchasers of the trucks that it, the Steam Company, and not the receiver of 
the Findlay Company, was entitled to payment. The value of the property 
thus claimed was $25,000, or more. The Steam Company had theretofore 
filed its claim with the receiver as a creditor for the $19,500, but claimed 
to have done so under a misapprehension of fact. 

The controversy between the Steam Company and the receiver soon crystal- 
lized into a dispute as to the effect of the February contract. Was the agree- 
ment of the Steam Company to pay the Truck Company's debts for the bene- 
fit of the Findlay Company dependent on the Findlay Company's agreement 
to pay the purchase price of the Truck Company stock, so that the Steam 
Company was justified in refusing to pay $19,500 of the debts, or was the 
agreement independent, so that the Steam Company was bound to pay all 
this indebtedness and stand only as a creditor of the Findlay Company upon 
the purchase price notes? 

Counsel for the Steam Company and the bank came to Findlay, the receiv- 
er was advised by counsel, and a settlement was made by which the Steam 
Company and the bank were to abandon all claims against all property in the 
receiver's hands, the receiver was to give to the Steam Company and the 
bank receiver's certificates for the $10,000 and interest, subject to prior out- 
standing certificates, and the Steam Company was to credit the entire $10,000 
upon its $19,500 claim on file. Upon a petition filed by the receiver reciting 
generally this situation and agreement and indorsed with the approval of 
the plaintlfl* In the receivership case, the court below approved this contract 
and ordered the certificates to issue and mutual releases to be delivered as 
agreed. Accordingly the certificates were delivered, and in January, 1912, 
the Steam Company and the bank canceled and discharged the $10,000 notes, 
the Steam Company released all claims which it might have against the for- 
mer property of the Truck Company upon these notes and all similar notes, 
or which it might have against the llndlay Company for misapplying the 
proceeds of sales, and credited the receiver's certificates upon the face of the 
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dflim on file, and tbe receiver released the Steam Company from all farther 
and future accming obligations under the February contract. Matters stood in 
this shape during 1912, while various proceedings were pending ; but in De- 
cember, 1912, the court ordered all the plant and property of the Flnr^lay Com- 
pany to be sold. This was done in February, 1913, and $50,000 ret^lized. In 
the meantime, bankruptcy proceedings had been instituted against the Find- 
lay Company, and the court ordered $12,500 of the proceeds to be held In court 
as a fund to provide for these certitlcates, if they should be held valid as 
against the expected opposition of the trustee in bankruptcy. Later, upon 
the petition of the trustee, claiming that the certificates had been improvi- 
dently issued, the court made an order canceling the $7,500 of certilicates issued 
to the Steam Company, confirming the $2,500 certificates to the bank, but pro- 
viding that the Steam Company should make good to the trustee the amount 
of the bank certificates. From this order the Steam Company appeals, 

N. D. Fish, of North Tonawanda, N* Y., and David Tice, of Lock- 
port, N. Y., for appellant. 
Hiram Van Campen, of Findlay, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER; District Judge. 

DENISON, Circuit Judge (after stating the facts as above). 1. 
The question. mainly considered by the court below and argued here is 
whether the covenant of the Steam Comj>any to pay the debts of the 
Truck Company, thereby giving to the capital stock of the Truck Com- 
pany the greater part at least of its selling value, and the covenant of 
the Findlay Company to pay to the Steam Company the purchase price 
of this capital stock, were dependent upon each other, or whether they 
^were independent, so that, therefore, the Steam Cwnpany had no right, 
as against the Findlay Company, to purchase the Truck Company's 
debts or otherwise stand as its creditor, and so that there was no suffi- 
cient justification for the issue of the receiver's certificates. This main 
question we find no occasion to decide ; for the purposes of this opin- 
ion we assume that the conclusion reached below was right ; but we 
think that, for other reasons, the result which was reached cannot be 
sustained. 

[1] 2, The situation which existed when the Steam Company and 
the receiver reached an agreement was typical of those which justify 
a compromise to avoid litigation. It cannot be doubted that the Steam 
Company's claims were made in good faith. So far as expressly 
stated, they extended only to the last $10,000 of the bank notes, but 
it was as obvious then to the receiver as it is now to all that these 
claims extended also to the $20,000 of the Steam Company's own notes, 
which had been formally paid or canceled, if at all, only by bookkeep- 
ing entries. Since all these claims, as against the Findlay Company, 
could have been met by paying the $19,500 notes, it follows that the 
receiver was confronted by a situation where a $19,500 claim might be 
established as absolutely preferred, or else take away the bulk of the 
assets of the receivership, or at least enough to destroy the integrality 
of the plant and business. By advancing $10,000 of the claim to the 
rank of second preferred, at an apparent cost of the difference on $10,- 
000 between par and the then expected general dividend, he secured, 
at the least and even if the claims could be defeated, escape from litiga- 
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tion and expense and damages from delay in carrying out the receiver- 
ship plans, all of which might well amount to more than the difference 
between par and dividend on $10,000. That all this was in the minds 
of the parties is shown by the care with which the Steam Company's 
release was made to cover "all other similar notes." Indeed, the set- 
tlement seems practically to have included the $8,000 of individual 
claims. 

[2] The only reason urged for doubting that the validity of the cer- 
tificates was sufficiently supported, as being an accord and satisfaction 
of the dispute, is that the situation was not fully presented to or 
understood by the court when the certificates were authorized. It 
is quite true that the petition of the receiver, reporting the settlement 
made with the Steam Company, did not exhibit a copy of the contract, 
and reported only the conclusion of the receiver that the two cove- 
nants had been dependent, and that the Steam Company was right 
in its contention. It is true also that the counsel for the Steam Com- 
pany participated in this incomplete presentation of the facts. It is 
natural that the court should have felt surprise when it was later dis- 
closed that the claims of the Steam Company were doubtful rather than 
clear ; but the court below does not find, nor do we see any indication 
that there existed, any overreaching of the receiver by the Steam Com- 
pany or any intent to deceive or to mislead the court. The receiver 
was a capable business man. He was advised by his counsel ; at the 
worst, they made a mistake of law ; and in good faith they stated tc 
the court the conclusion which they had reached. Indeed, it is clear 
enough that, even if the original contract had been fully stated and 
the court had concluded that the Steam Ccnnpany was wrong in its* 
position, nevertheless it would have been prudent to approve a reason- 
able compromise and avoid delays and appeals. The utmost result 
reached by this view is that the compromise might have been at a 
figure somewhat more favorable to the receiver. 

[3] Even "from this aspect, we would hesitate to reverse the action 
of the court below in canceling the receiver's certificates, except that 
it is impossible upon such cancellation, to put the Steam Company 
back in statu quo. During the period after the settlement, the busi- 
ness was continued, the proceeds of the trucks sold were mingled and 
expended or reinvested, the material on hand used up, and, at the end, 
the machinery and other remaining assets which the Steam Company 
might haye claimed, were united with other assets in one gross sale. 
It is impossible to trace the proceeds of this property converted dur- 
ing the receivership and impossible to tell what part of the final pur- 
chase price was realized from the disputed assets then remaining. 
Even if there had been a substituted right to proceed against the en- 
tire $12,500 fund, this is not the equivalent of a right to assert and 
litigate a $19,500 claim against $25,000 of property, and the latter right 
is what the Steam Company jg^ave up. This consideration we think 
enough to turn the scale and to require that the certificates should 
be paid. 

[4] 3. It is also said that the claim of the Steam Company, when 
it was procuring these certificates, was upon the theory that it had 
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a right to rescind the original contract, and it is urged — perhaps con- 
vincingly — ^that no such right of rescission existed. We think this 
interpretation misapprehends the real situation. The position of tlie 
Steam Company did not depend upon any right of rescission or theory 
of rescission. It was rather insisting upon specific performance. It 
did not propose to affect the executed portion of the contract. It did 
not suggest that the Findlay Company should give back the capital 
stock which it had purchased, or that the Steam Company should re- 
fund that part of the purchase price it had received. It only claimed 
that it should not be compelled to carry out the remainder of its con- 
tract and pay the rest of the Truck Company's debts, unless the Find- 
lay Company would carry out the remainder of its contract and fur- 
nish the money it had agreed to furnish which could then be devoted 
to paying these debts. It is, of course, obvious that the right to dis- 
continue further performance of a contract and to disregard the same 
for the future is quite a different thing from the right to rescind. 
Both parties had partly performed, and each had stopped further per- 
formance. They adjusted and compromised their executory obliga- 
tions. There was no fraud and no gross unfairness. Both have acted 
upon the agreed basis, and one cannot be restored to his former posi- 
tion. 

The order appealed from is reversed, and the case remanded for 
proceedings in accordance with this opinion. 



MISSOUBI VALLF.T BRIDGE & IRON CO. v. BLAKE. 

(Circuit Court of Appeals, Fourth Circuit. February 11, 1916.) 

No. 1387. 

1. CoBPOBATiONS <S=>668(14) — Process — Constbuctivk Service — Attachmekt 

AND Publication. 

Under Code W. Va. 1913, c. 124, § 11 (sec. 4747), a state court acquired 
Jurisdiction in an action agaiust a foreign corporation, though it was a 
UDuresident of the state and had no oflScer or agent "within the county 
upon whom process could be served, by a levy under an attachment, and 
the execution of an order of publication. 

[Bd. Note. — ^For other cases, see Corporations, Cent Dig. §§ 2624, 2625 : 
Dec. Dig. <8==>668(14).] 

2. Removal of Causes ^=>11 — Effect of Removal — ^Jurisdiction. 

Where a state court had acquired Jurisdiction of an action against a 
nonresident foreign corporation having no oflScer or agent in the county, 
by a levy under an attachment and the execution of an order of publica-. 
tlon, the Jurisdiction was not lost by the removal of the cause to a fed- 
eral court, though that court could not have acquired original jurisdiction 
by attachment and publication. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. H 29- 
31; Deo. Dig. e=>11.3 

8. Exemptions ^=»118 — Property Subject to Attachment — ^Persons Enti- 
tled TO Assert Immunitt. 

Rev. St. S 3753 (Comp. St. 1913, § 6950), provides that, whenever any 
property in which the United States have or claim an interest shall be 

•=>For other cases see same topic ft KBY-NUMBER In all Key-Numbered Digests & Indexes 
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attached for the satisfaction of any claim against It, the Secretary d the 
Treasury may direct the Solicitor of the Treasury to cause a stipulation 
to be entered Into by the proper district attorney for its discharge 
from such attachment, but that nothing therein contained shall be con- 
strued as recognizing or conceding any right to enforce by attachment 
any claim against any property held or owned or employed by the United 
States. Held, that the statute is designed for the protection of the gov- 
ernment, and can be Invoked only by it, and, assuming that the United 
States had .an interest In the property of a contractor employed on a 
contract with the United States, the Immunity from attachment could be 
asserted only by the government, and not by the contractor, In an action 
against it. 

[Ed. Note.--ror other cases, see Exemptions, Cent. Dig. | 139; Dec 
Dig. <g=>118.] 

4. Masteb and Servant ^=>256(1) — ^Actions for Injuries — Sufficiency of 

Declaration. 

Where, in an employe's action for injuries, though there was some lack 
of particularity in the averments of the declaration, and it possibly failed 
to locate with precision and certainty the negligent act which caused the 
injury, it was sufficiently definite to apprise the defendant of the ground 
upon which it was claimed to be liable, and to permit the introduction 
of testimony as to all the pertinent facts connected with the accident, a 
demurrer was properly overruled. 

[Ed. Note. — For other cases, see Master and Servant, Gent. Dig. { 800 ; 
Dec. Dig. <S=»256(1).] 

5. Appeal and Error ^=»1050(1) — ^Harmless Error — Admission of Evidence. 

Conceding that it is the general rule that the admission of opinion tes- 
timony as to the incompetency of a defendant's employ^ is reversible 
error, it was not reversible error to permit a witness to give his opinion 
that defendant's engineer was Incompetent, where he made a disclosure 
of facts, independent of the opinion, from which the Jury might have 
found that the engineer was not competent, and the opinion expressed 
was rather a summing up of Impressions derived from what he had seen 
and learned. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. {{ 1068» 
1069, 4153, 4157; Dec Dig. <8=>1050(1).] 

0. Master and Servant ^==>270(14) — ^Actions fob Injubie0— AninssioN of 
Evidence. 

While It is the general rule that negligence on the part of an em- 
ployer cannot be predicated upon the use of a particular appliance, by 
merely showing that there are other appliances which are believed to be 
better or less dangerous, this rule was not violated where a witness mere- 
ly stated that upon going to work for the employer he observed a differ- 
ence between its method and the jnethods of a former employer which at- 
tracted his attention. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. { 924 ; 
Dec Dig. «=>270(14).] 

7. Appeal and Error ^=»1060(1) — Harmless Error — Admission of Evidence. 

Every theoretical error in the course of a trial in the admission of 
evidence is not ground for reversal, and mistakes which do not involve 
injustice should ordinarily be disregarded. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. {{ 106S, 
1069, 4153, 4157 ; Dec Dig. <8=»1050(1).] 

8. Trial ^=s>260(1)— Instructions Covered by Those Oivew. 

Where the trial judge delivered a general charge, which might Justly be 
regarded as an adequate and impartial statement of the Issues and evi- 
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dence, It was not error to refuse requested instructions, whidi, so far as 
tbey were correct and material, were embraced in tbe general charge. 

[Ed, Note.— For other cases, see Trial, Cent. Dig. § 651; Dec. Dig. 
«=>260(1).] 
ft. Masxeb and Servant ^s»265(8) — Actions fob Injtjbiss — Res Ipsa Loqui- 
tur. 

An employer was building a dam, and was about to pump the water out 
of a cofTerdam. A discharge box or flume, one end of which rested on 
the outer edge of the dam was being raised up and placed under a dis- 
charge pipe through which the water was to be pumped, but the arm of 
the derrick used in placing it was not long enough to swing it into posi- 
tion beneath the pipe, and plaintifP and another employ^ went under the 
raised end to attach another cable, and while there the discharge box 
eased down, injuring plaintiff. The cable or rope in use did not break 
or slip, but the ^ool or drum around whidi it was wrapped revolved 
slightly. The engine was not dogged, and there was testimony that, if 
it had been dogged, the accident could not have happened. Held that 
the maxim, "res ipsa loquitur,'* was applicable. 

CEd. Note.— For other cases, see Master and Servant, Cent. Dig. U 
898, 955; Dec. Dig. <9=»265(8).] 

In Error to the District Court of the United States for the Northern 
District of Virginia, at Wheeling ; Alston G. Dayton, Judge. 

Action by Charles Blake against the Missouri Valley Bridge & Iron 
Company. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

Charles McCamic, of Wheeling, W. Va. (J. M. Clarke and McCamic 
& Clarke, all of Wheeling, W. Va., on the brief), for plaintiff in error. 
T. S. Riley, of Wheeling, W. Va., for defendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judg^. 

KNAPP, Circuit Judge. This is a negligence potion of familiar type, 
and the facts in oudine appear to be these : 

Plaintiff in error, defendant below and hereinafter so called, was 
building a dam for the United States government across the Ohio 
river near Woodland, W. Va., and Blake, who brings the suit, was a 
common laborer employed in that work. A large cofferdam had been 
constructed, extending up and down the river, and the general pur- 
pose of the work in hand at the time of the accident was to pump the 
water out of the cofferdam. Blake was engaged with several others 
in placing a heavy discharge box or flume in such position that one 
end would be raised up and placed under the discharge pipe, through 
which the water was to be pumped from the cofferdam, and the other 
end remain on the outer edge of the dam, so that the water would be 
carried down into the river. The pump barge which supported the 
discharge pipe was inside the cofferdam, while outside in the river was 
the derrick boat on which were the engine and hoist u-sed in placing 
the discharge box. The width of the top of the cofferdam was about 
16 feet. It was foimd that the arm of the derrick was not long enough 
to swing the discharge box into position beneath the pipe, and it 
became necessary to attach another cable to the box in order to haul 
it into place by means of a block and tackle. The inner end of the 
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box was devated, the other end resting on the outer edge of the 
cofferdam wall, and Blake with another man went under the raised 
end to attach a sling or cable which was to be used in pulling the 
box into place with the block and tackle moved by the engine on the 
derrick boat. While Blake was making this attachment, and from 
some cause not certainly disclosed by the evidence, the discharge box 
"eased down" about 6 feet, and he was struck and badly injured. The 
cable or rope in use did not break, nor did it slip along the discharge 
box; but it appears that the spool or drum around which the rope 
was wrapped near the engine revolved a little, so that the rope slack- 
ened or unwound, with the result that the discharge box was suddenly 
lowered and hit the plaintiff as it descended. It is admitted that the 
engine was not "dogged," and there was testimony to the effect that 
if it had been dogged the accident could not have happened. Blake 
testified that before going under the discharge box for the purpose 
mentioned he asked Corliss, defendant's general superintendent who 
was there directing the work, whether the load was dogged, and Cor- 
liss answered : "It is all right ; go ahead." 

There are 39 assignments of error, but the questions raised, many 
of which appear to be highly technical, fall into three or four groups 
and may be discussed without separate mention. 

[1-3] First is a question of jurisdiction. Defendant is a Kansas 
corporation. The suit was begun in the circuit court of Marshall coun- 
ty, W. Va., where the plaintiff resides. The record does not show 
that any officer or agent of defendant upon whom process could be 
served was found in that country. Upon an affidavit that defendant 
was a foreign corporation and nonresident of the state, an order of 
attachment was issued under which certain machinery and property, 
used by defendant in^ constructing the dam, was levied upon by the 
sheriff, and constructive service obtained, or sought to be obtained, 
by publication under the provisions of the West Virginia Code (Code 
1913, c. 124, § 11 [sec. 4747]). Shortly after the attachment was exe- 
cuted the defendant gave a bond and the property was released. Later 
a plea in abatement was filed against the order of attachment on the 
ground that defendant was constructing a work of internal* improve- 
ment for the United States; that the property seized was necessary 
for the performance of that work, and therefore, under section 3753 
of the Revised Statutes (Comp. St. 1913, § 6950), not subject to attach- 
ment. Afterwards the case was removed into the United States Dis- 
trict Court on the ground of diverse citizenship. That court sus- 
tained plaintiff's demurrer to the plea in abatement and also overruled 
defendant's demurrer to the declaration. 

We are of opinion that the state court had acquired jurisdiction 
by the levy under the attachment and the execution of the order of 
publication. This jurisdiction was not lost by removal to the federal 
court, although the latter court could not have acquired original juris- 
diction by attachment and publication. Craddock v. Fulton (C. C.) 
140 Fed. 426; Courtney v. Pradt, 196 U. S. 89, 25 Sup. Ct. 208, 49 
L. Ed. 398. Moreover, the ground upon which the attachment was 
sought to be set aside is untenable. Even if it be granted that the 
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United States had an "interest" in the property seized, within .the 
meaning of the statute, which seems, to us extremely doubtftd, it is 
evident that the statute is designed for the protection of the govern- 
ment and can be invoked, as its provisions plainly indicate, only by the 
United States. In other words, the immunity from seizure in a case 
like this can be asserted by the government, but not by the contractor. 
The demurrer to the plea in abatement was properly sustained. 
^ [4] The declaration alleges negligence in three respects: (1) Neg- 
ligence in carrying on the work and in the employment of incompetent 
servants; (2) negligence in not adopting the proper method of doing 
the work and thereby furnishing an unsafe place to work; and (3) 
negligence resulting from the use of defective machinery. The suffi- 
ciency of the allegations is challenged on the ground, first, that the neg- 
ligence complained of was operative negligence and therefore the facts 
averred do not make out a case of liability ; second, that the declara- 
tion fails to show that the accident was caused by the negligent acts 
of incompetent servants; and, third, that it does not show that the 
alleged faulty method of doing the work was tlie cause of the accident. 
We deem it unnecessary to enter upon a discussion of these proposi- 
tions and content ourselves with expressing the opinion that the dec- 
laration states a cause of action. There may be some lack of particu- 
larity in the averments, and the pleading perhaps fails to locate with 
precision and certainty the negligent act which ca^used the plaintiff's 
injury, but it was sufficiently definite to apprise the defendant of the 
grounds upon which it was claimed to be liable and to permit the in- 
troduction of testimony as to all the pertinent facts connected with 
the accident. We have examined the authorities cited by defendai?t 
and are satisfied that they do not sustain its contention. In our judg- 
ment the court below did not err in overruling the demurrer to the 
declaration. 

[5] The next 20 assignments are based upon exceptions to the ad- 
mission or exclusion of testimony. Some of these objections were 
made on the ground of alleged inadmissibility under the declaration ; 
but this point was involved in overruling the demurrer and need not 
be further discussed. Of other objections it is enough to say tliaf 
the rulings challenged were not incorrect or were quite immaterial and 
harmless. With reference to the alleged incompetency of defendant's 
servants, and particularly the incompetency of the engineer. Worth- 
am, it is urged as ground for reversal that plaintiff's witness was 
allowed to give his opinion that the engineer was incompetent, and 
decisions are cited which hold that the admission of such opinion tes- 
timony is reversible error. This rule of evidence may be conceded, 
but it does not apply m this case because the witness on this point, 
taking his entire testimony into account and the fair import of his 
statements, appears to have made a disclosure of facts, independent of 
any expressed opinion, from which the jury might have found that 
the engineer was not competent to perform the service in which h^ 
was then engaged. In other words, what is charged as inadmissible 
opinion was rather a summing up of impressions derived from what 
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had been seen and learned. In 17 Cyc. 60, where numerous authori- 
ties are cited, the rule is stated as follows : 

"If a statement of inference, conclusion, or Judgment is accompanied by 
an enumeration of the facts on which it is based, the error, if any, is usually 
harmless; as the jury can estimate the true probative value of the statement. 
Thus, where a witness states, merely by way of summary or Introduction, 
his mental induction or deduction from facts which he gives in detail, the 
error does not furnish cause for reversing a judgment" 

[6] Much the same may be said of the testimony offered to show 
that an improper method was adopted for placing the discharge box 
in position. The general rule appears to be that negligence cannot be 
predicated upon the use of; a particular appliance by merely showing 
that there are other appliances which are believed to be better or less 
dangerous. We are of opinion that this rule was not disregarded. 
The witness to whose testimony objection was made did not compare 
defendant's methods with tliose of the employer for whom he had 
formerly worked, nor did he say that this employer's methods were 
better ; he only said that upon coming to work for defendant he ob- 
served a difference which attracted his attention. 

[7] In the trial of a case of this kind it is hardly to be expected 
that some question will not be asked or reply made which, taken by 
itself, would be open to objection ; and if every theoretical error led 
to reversal there would be no end to litigation. But the verdict of 
a jury is not to be lightly set aside, and mistakes which do not involve 
injustice should ordinarily be disregarded. 

[8] The remaining assignments of error are based upon the re- 
fusal of. niunerous instructions requested by defendant, including the 
direction of a verdict in its favor. We have carefully examined these 
exceptions and are satisfied to dispose of them without particular men- 
tion. The learned trial judge delivered a general charge to the jury, 
as he had the undoubted right to do, and this charge may justly be 
regarded as an adequate and impartial statement of the issues and 
evidence. The propositions of law laid down are not open to serious 
criticism and tliey cover all the important questions presented by the 
testimony. Of the specific instructions refused, except those which 
are mere statements of abstract principles, it suffices to say that so far 
as they are correct and material they appear to be embraced in the 
general charge. The exceptions here considered must therefore be 
held not well taken, under the familiar rule which the Supreme Court 
has stated as follows: 

"When the court instructs the jury in a manner sufficiently clear and soimd 
as to the rules applicable to the case, it is not bound to give other instruc- 
tions asked by counsel on the same subject, whether they are correct or not." 
Iron Silver Mining Ck). v. Cheesman, 116 U. S. 530. 6 Sup. Ct; 481, 29 L. Ed. 
712. 

"If, in regard to any particular subject or point pertinent to the case the 
court has laid down the law correctly, and so fully as to cover all that is 
proper to be said on the subject, it is not bound to repeat this instruction in 
terms varied to suit the wishes of either party." N. W. Insurance CJo. ▼. 
Muskegon Bank, 122 U. S. 502, 7 Sup. Ot 1221. SO L. Ed. 1100. 
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[S] The principal question is raised by the motion for an instructed 
verdict. It may be admitted that the proof of negligence is not alto- 
gether convincing, but we think enough was shown to warrant sub- 
mission to the jury. It is obviously a case where somebody blundered, 
and "res ipsa loquitur" seems an applicable maxim. We find no suffi- 
cient reason for disturbing the verdict 

Affirmed. 



THE KENNEBEC. 



(arcult Court of Appeals, Fifth Circuit March 22, 1916. Behearing Denied 

April 19, 1918.) 

No. 2880. 

1. Salvage ^=>36 — ^Amount of Compensation — Oontbact. 

A contract by one i)arty to pay at all events, and by the other to re- 
ceive, a fixed compensation for a salvage service to be rendered, is valid 
and conclusive of the amount recoverable therefor. 

[Ed. Note. — ^For other cases, see Salvage, Cent Dig. §§ 85-91 ; Dec. Dig. 

2. Salvage ^t=»36— Contbact as to Compensation — ^Validity. 

A contract by the owner of a tug to go to the assistance of a steam- 
ship aground and in a position of some danger at a stated sum jyer day 
from the time the tug left port until her return held not deprived of bind- 
ing effect because the representative of the steamship stated that the 
servioe required was "not a salvage Job, but a towing proposition,'* where 
the fact that the vessel was aground and her position were also stated, 
although the service actually rendered was a salvage service. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. |§ 85-91 ; Dec. Dig. 
«t=»38.] 

3. Salvage €=>1 — Natube of "Salvage Service." 

A "salvage service" is a service voluntarily rendered to a vessel need- 
ing assistance, and Is designed to relieve her from some distress or 
danger, either present or to be reasonably apprehended. 

'{Ed. Note. — For other cases, see Salvage, Cent Dig. U 1, 3, 4; Dec. 
Dig. ^=s>l. 

For other definitions, see Words and Phrases, First and Second Series, 
Salvage Service.] 

1 1\)wagb ^=»1 — ^Natube op "Towage Service." 

A "towage service" is one that is rendered to a vessel for the mere 
purpose of expediting her voyage, without reference to any circumstance 
of danger. 

[Ed. Note. — For other cases, see Towage, Cent Dig. § 1; Dec. Dig. 
«=>1, 

For other definitions, see Words and Phrases, First and Second Series, 
Towage.] 

Pardee, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
cm District of Texas ; Waller T. Burns, Judge. 
Suit in admiralty for salvage by the Steele Towing & Wrecking Com- 
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pany against the Seaboard & Gulf Steamship Company, owner of the 
steamship Kennebec, From the decree, libelant appeals- Afifirmed. 

W. T. Armstrong, of Galveston, Tex., for appellant. 

Ballinger Mills, of Galveston, Tex. (Barry, Wainright, Thacher & 
Symmers, of New York City, and Terry, Cavin & Mills, of Galveston, 
Tex., oh the brief), for appellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge. The steamship Kennebec grounded at 
the moutli of the Brazos river near the jetties, about 40 miles from 
Galveston. S. E. Paul, the agent of the owner of the vessel, from 
Brazos Port, a place on shore near by, had a conversation over the long- 
distance telephone with Mr. Stoneburner, an officer of the owner of the 
steam tug, Senator Bailey, at Galveston, with reference to getting tliat 
tug to render the assistance required to get the Kennebec afloat. The 
result of that conversation was that Mr. Stoneburner, for his company, 
the libelant, agreed to furnish the services of the tug and equipment 
for $250 per day from the time she left Galveston until she returned. 
Following the making of that agreement the tug on the same day went 
to the mouth of the Brazos, reaching there after dark, and the next 
morning pulled the Kennebec from where it was aground. 

[1] If the contract made by Mr. Stoneburner and Mr. Paul was a 
binding one, and the service mentioned was rendered in pursuance of it, 
though it was a salvage service, the only compensation recoverable for 
it is the one which was stipulated for, $250 per day, which was award- 
ed by the decree appealed from. A valid contract by one party to pay 
at all events, and by the other to receive a fixed compensation for a sal- 
vage service, is as conclusive as any other valid contract. The Elfrida, 
172 U. S. 186, 19 Sup. Ct. 146, 43 L. Ed. 413 ; • Elphicke v. White Line 
Towing Company, 106 Fed. 945, 46 C. C. A. 56. 

[2] But it is insisted in behalf of the appellant that a binding con- 
tract was not made for the service which was rendered. Much stress 
is laid upcm the facts tliat in the conversation between Mr. Paul and 
Mr. Stoneburner the former stated that the service desired was not 
a salvage or wrecking job, but was a towing proposition, while the serv- 
ice rendered was a salvage one. In view of the facts which were 
known to Mr. Stoneburner when he made the agreement and when he 
sent the tug in pursuance of it, we are not of opinion tliat the agree- 
ment was deprived of binding effect by the statement of Mr. Paul that 
the service required was a towing proposition, and not a salvage or 
wrecking job, though what was required and what was done was in 
fact a salvage service. At the time the agreement was made Mr. 
Stoneburner was distinctly informed that the Kennebec was aground 
at the mouth of the Brazos and needed assistance to get her off. When 
the conversation mentioned occurred, and for several weeks prior to 
that time, it was well known in Galveston that the Brazos river was 
in a swollen condition. It is not to be supposed that one engaged, as 
Mr. Stoneburner was, in doing towing and salvage work with a steam 



Digitized by 



Google 



THE KENNEBEC 425 

tug operating from Galveston, was in ignorance of the fact that the 
current at the mouth of the Brazos then was such as to add to the 
peril of a vessel there aground, and to make the task of rendering nec- 
essary assistance to a vessel so situated more difficult than otherwise it 
might have been. At any rate, there was no misstatement or misrep- 
resentation of the conditions prevailing at the mouth of the Brazos 
when the mentioned conversation occurred. 

[3, 4] Though Mr. Paul stated that the service to be rendered was a 
towing proposition, what was desired and what Mr. Stonebumer 
agreM that the tug should do was so described that it was plainly dis- 
closed to him that the service to be rendered was of a kind which the 
law declares to be a salvage one. "A salvage service is a Service vol- 
untarily rendered to a vessel needing assistance, and is designed to 
relieve her from some distress or danger either present or to be rea- 
sonably apprehended. A towage service is one which is rendered for 
the mere purpose of expediting her voyage, without reference to any 
circumstances of danger." McConnochie v. Kerr (D. C.) 9 Fed. 52, 
S3; The Flottbek, 118 Fed. 954, 55 C. C. A. 448. That the tug, the 
master of which received his orders from Mr. Stonebumer, was start- 
ed from Galveston to render a salvage service, is shown by this entry 
on its log : 

"Got orders to leave for Brazos to assist a steamer ashore. Left Galveston 
2:50 p. m." 

The next morning, when the situation was fully disclosed, without 
the master of the tug intimating that the service found to be required 
was in any respect different from the one the tug was sent to render, 
it proceeded to render the required assistance to the "steamer ashore."' 
In the absence of any misrepresentation or fraudulent concealment 
of a material fact, the contract as made was not deprived of binding 
effect by an expression by Mr. Paul of an opinion as to the nature of 
the service stipulated for or the assertion by him of an erroneous legal 
conclusion. Mutual Life Insurance Company v. Phinney, 178 U. S. 
327, 343, 20 Sup. Ct. 906, 44 L. Ed. 1088; Johansson v. Stephanson, 
154 U. S. 625, appx., 14 Sup. Ct 1180, 23 t. Ed. 1009; Upton, As- 
signee, V. Tribilcock, 91 U. S. 45, 50, 23 L. Ed. 203. He misstated, not 
the facts, which as a matter of law determine the nature of the service 
desired, but merely the name of it. We are not of opinion that it was 
made to ap^ar that there was any such misstatement or fraudulent 
concealment of a material fact as to deprive the agreement which w^s 
made of its bidding effect or to make it inapphcable to the service 
which was rendered. 

In the case ©f The Flottbek, supra, it was held that a provision in a- 
contract between the owner .of a tug and the owner of a ship that 
the former woyld, jduring the period covered by the contract, render 
any towage required by the latter at specified rates, did not govern the 
compensation for a salvage service rendered by the tug. The decision 
m that case is not oi>posed to the conclusion reached in the case at bar 
that a contract for a service known by both the. parties to be of a kind 
which the law denominates a salvage service is pot vitiated by the f aci- 
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that the party procuring the rendition of it stated to the other party 
that it was a towage service. 
The decree appealed from is affirmed. 

PARDEE, Circuit Judge (dissenting). The services rendered by 
the steam wrecking tug Senator Bailey to the steamship Kennebec are 
conceded to have been salvage services, and they were not adequately 
compensated by an allowance of $250 per day for two days. Under 
the alleged parol contract, which the court construes as covering 
salvage services, the services of the Bailey were expressly limited to 
towage services, and said contract ought not to control, so as to deprive 
the appellant from recovering for the salvage services undoubtedly 
rendered. 

The Senator Bailey is a large, heavy wrecking tug, about 125 feet 
long, and draws from l5 to 16 feet of water, and her beam is 26 to 
27 feet and equipped with large automatic towing machinery, 800 ac- 
tual horse power, and carrying a full line of wrecking equipment, 
worth $100,000. The contract was made over long-distance telephone 
between PauJ, the managing agent for the owners of the Kennebec, 
and Stoneburner, agent for the Bailey. Paul's version of the alleged 
contract is : 

"I got Mr. Stoneburner oa the telephcme and told him that the Kennebec 
was ashore on a lump at the mouth of the Brazos Jettl^, and I told him it 
was not a salvage Job, but a towing proposition, and I wanted a flat rate per 
day; he asked me to wait a minute, and he went off, and came back, and 
said he would name us a flat rate of $250 per day, from the time the towboat 
left Galveston until she returned, and I asked him what constituted a day, 
and he said 24 hours. Q. What did you say? A. I said, 'Let her come.' " 

Stonebumer's version is : 

"About 10 o'clock on Saturday morning, May Ist, long-distance telephone 
rang and caUed for Mr. Stoneburner, and I answered the phone; and it was 
Mr. Paul, of Freeport, on the line, and he asked me about the Senator Bailey, 
where she was, and I told him, and he said the Kennebec had run onto a lump 
and needed a little pull to get her off, and I inquired whether the seryice was 
in the nature of salvage and wrecking or not, and he said the services were 
not in the nature of salvage or wrecking, that it was towing, and I said, 
•Wait a minute,' and Mt. Steele was there, and I went into Mr. Steele's office 
and talked to him, and I went back to the telephone and told Mr. Paul that 
if it was not a wrecking service, but a towing proposition, that I would fur- 
nish the service of the tug and equipment on a charge of $250 per day from 
the time she left Galveston untU she returned, and he said, 'Send the tug.' " 

Paul and Stoneburner are equally credible, and if the court finds a 
contract proved it ought, considering that the burden of proof is on 
the claimant, to take Stoneburner's version as the correct one. At the 
time, Paul was on the ground ^at the mouth of the Brazos river, and 
had been for 24 hours, during which time he had fully acquainted him- 
self with the situation, having been twice, at least, on board the Kenne- 
bec, and had learned of the soundings that had been made, and well 
knew that the ship Kennebec, after going aground, had shifted her 
position futrther inshore, and that he had attempted to get the Alex 
Brown, a towing tug of 450 horse power, to pull the Kennebec off, 
which, though authorized by the* owners, was rejected by the master 
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of the Brown, alleging the inability of his tug, under the circumstances,* 
which he fully investigated, to do the necessary work, all of which he 
suppressed and concealed in his communications with Stoneburner, 
particularly asserting, in answer to Stoneburner's inquiries, that the 
Kennebec had run on a lump and needed a little pull to get her off, and 
that it was a case of towage, and not of wreckage or salvage. Paul 
also knew of the extremely high water and swift current of the Brazos 
river, and that on account of said high water and the drifting logs 
therein services rendered in the pulling off from the shore and into 
the channel of the Kennebec would be very hazardous and extremely 
difficult. 

At the time that the Bailey arrived on the ground Paul admits the 
ship had shifted her position further inshore at least 400 feet, and this 
alone is sufficient to render the contract for towage inapplicable. The 
master of the Bailey had only authority to carry out his owner's in- 
structions to pull the Kennebec off, and he had no authority to modify 
or repudiate his owner's orders, nor to enter into any new contract. 
In The Flottbek,,118 Fed. 960, 55 C. C. A. 454, cited by my Brethren 
as supporting the maintenance of the contract for towage, the con- 
tract was : 

**Tbe party of the first part agrees to tow with reasonable and quick di»- 
patch all the vessels owned and controlled by parties of the second part that 
may be in the waters of Straits of Juan de Fuca, Puget Sound, British Colum- 
bia, or vicinity, whether inside or outside of Cape Flattery, and that may 
requii'e any towage service during the continuance of this agreement, at the 
rates specified below." 

And the case shows that at the time the services were rendered the 
salved vessel was uninjured and afloat in 25 fathoms of water, and 
that all the services rendered were towage services, and the court 
disregarded the contract and held the services were salvage services 
by reason of the peril of the salved vessel. I think it is well settled 
that a ship aground on the Texas shore, shifting her position further 
inshore and unable to get afloat by her own exertions, is in decided 
peril. 

The services rendered the Kennebec were very hazardous and dif- 
ficult, and but for the great power ^d salvage appliances of the 
Bailey would have resulted in failure to rescue the Kennebec and in 
serious damage to the Bailey. 



UNIONS AUSTRIAOA DI NAVIGAZIONE, OP TRIESTE, AUSTRIA, et al. 
V. LEON G. TUJAGUE & CO. et al. 

THE GERTY. 

(areuit Court of Appeals, Fifth Circuit March 10, 1916.) 

No. 2868. 

I SmppiNO ^=»127 — ^Dauaoe to Cabgo — LiABiLrrr of Vessel. 

A steamship with a cargo of lemons from Italy to New Orleans, stop- 
ping at Havana to discharge some cargo, submitted to fumigation by the 

^S9For other casM see lame topic ft KBY-NUMBBR in all Key-Numbered Diseeto & Indexes 
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quarantine officers of the United States, by which the lemons were in- 
jured. She conld have avoided the necessity of fumigation by discharg- 
ing with lighters or at a rat-proof wharf, which her Havana agent knew 
or she could have proceeded and submitted to fumigation at New Or- 
leans, either before or after discharging. Heldf on the evidence, that the 
master had reason to and did in fftct apprehend danger of injury to the 
cargo, and that it was negligence on his part not to protect it by one of 
the means open to him, which rendered the ship liable for the damage. 

[Ed. Note.— For otlier cases, see Shipping, Cent Dig. §§ 225, 465, 406; 
Dec. Dig. <S=»127.] 

2. Shipping <S=»142 — Damaqb to Cargo — ^Notice of OtAni. 

A provision in bills of lading requiring notice of any claim for damage 
to cargo before removal of the goods, construed as meaning before reniov- 
al from the wharf, is reasonable and enforceable, where the consignee 
had knowledge of the damage before such removaL 

[Ed. Note.— For other cases, see Shipping, Cent Dig. { 496; Dec. Di«. 

€=^li2.J 

Appeal from District Court of the United States for the East- 
em District of Louisiana ; Ruf us E^ Foster, Judge. 

Suit in admiralty by Leon G. Tujague & Co. and others against 
the steamship Gerty; Unione Austriaca di Navigazione of Trieste, 
Austria, claimant. I>ecree for libelants, and claimant appeals. Modi- 
fied and affirmed. 

The appellees, Leon Q. Tujague & Co., libeled the steamship Gerty, alleging 
damage to a consignment of lemons shipped from Palermo to New Orleans on 
that steamship, caused by fumigation of the ship at Havana by the quaran- 
tine authorities of the United States. The other appellees intervened with 
like claims against the ship for damage to other consignments of lemons al- 
leged to have been .due to the same cause. The appellant, through the master 
of the Gerty, filed a claim to the ship. The court below rendered a decree in 
favor of the libelant and each of the interveners for differing amounts, assess- 
ed as the damage to each shiimient, by the special master, to whom the matter 
was referred, and from this decree the claimants of the ship have taken this 
appeal. 

George Denegre, Victor Leovy, and Henry H. Chaffe, all of New- 
Orleans, La., for appellant 

William Grant and William B. Grant, both of New Orleans, La., 
for appellees. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

GRUBB, District Judge (after stating the facts as above). t^J The 
appellant denies liability for the damage alleged to have been done the 
lemons upon two grounds. It contends that the fumigation alleged to 
have caused the injury was done by public authority and under com- 
pulsion, and that it was not known at the time the master submitted 
to fumigation that injury to the lemons would probably result there- 
from, and that such injury could not have been reasonably apprehended 
by the master, and, as negligence was essential to libelants' right of 
recovery, there could be none where injury to the lemons could not 
have been reasonably apprehended by the master from the fumigation. 

It is clear that, if the ship submitted to fumigation because of a 

^3»F6r other cases see same topic ft KBT-KO^BBR In aU Ker-Ntimbered DlseaU ft IiHl«x«a 
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paramount public atithority commanding it and was guflty of no 
negligence, there would be no liability. As the ship had cargo for 
tlie port of Havana, it cannot be said to have been guilty of negligence 
in stopping there to discharge cargo. Austrian Union S. S. Co. v. 
Calafiore, 194 Fed. 377, 114 C. C. A. 295. It is in evidence that if the 
ship had discharged her cargo from the Havana harbor in lighters, 
or from a rat-proof wharf, no fumigation would have been required 
by the quarantine officers. It is also clear that the only result of the 
ship's not submitting to fumigation at Havana was that she be fumi- 
gated on her arrival in New Orleans, either before or after discharging 
cargo. Under these circumstances, tfie principle of immunity to a car- 
rier for injury done by paramount public authority has no application. 

The government quarantine officials in Havana had no extraterri- 
torial jurisdiction to enforce fumigation. The otily penalty they could 
exact of the ship was the necessity of submitting to it in New Or- 
leans, if not administered in Havana. Even this penalty could have 
been avoided by discharging the cargo from the harbor at Havana 
or at a rat-proof wharf. Under these conditions, if injury to the cargo 
was so probable a result of fumigation as to make the submitting to 
it by the master negligence, the ship would be liable for any injury 
to the cargo thereby caused. Submission under such circumstances 
would be voluntary and not compelled by paramount public authority. 
The question resolves itself into the inquiry as to whether the master 
should have reasonably apprehended injury to the lemons from fumi- 
gation when he submitted his ship to it. The appellant's agents in 
Havana had notice before the ship's arrival of the quarantine regula- 
tions, and of the necessity for discharging from the harbor or at a rat- 
proof wharf, in order to escape the necessity of fiunigation either at 
Havana or at New Orleans. 

The evidence is in conflict as to whether the condition of the lemons, 
as testified to, upon arrival in New Orleans, was due to the fumigation 
at Havana. We think it reasonably appears that fumigation was the 
cause, in view of the undisputed evidence that they were received by 
the ship at Palermo in good condition, and would have withstood the 
voyage without impairment of condition in the absence of unusual 
treatment on the ship, and the absence of any showing of anything 
unusual on the voyage except the fumigation. 

The appellant contends that the injurious effect of fumigation on 
lemons, if it existed, was unknown prior to the incident in Havana, 
1)oth to scientists and seafaring men, and that the master of the Gerty 
was not negligent in failing to foresee such likelihood of injury when 
he submitted the ship to fumigation. The history of fumigation, in 
its effects on fruit, is a disputed question as shown by the record. 
In the absence of any evidence as to the master's state of mind with 
reference to this subject, we might be in doubt as to whether to at- 
tribute negligence to him in failing to anticipate injury. The record, 
however, shows that upon his arrival in Havana, and upon his being 
informed of the necessity of fumigation, he protested and upon the 
ground of probable injury to his cargo of lemons. It is true the evi- 
dence shows' that the Havana quarantine officer reassured him ; but 
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the officer admits he had no information other than absence of com- 
plaints against previous fumigation of fruit cargoes brought to his no- 
tice. 

We think the record shows that the master of the Gerty did, in fact, 
apprehend danger of injury to his cargo from fumigation. It then 
became his duty to protect his cargo against such injury. If it was 
then too late for him to have escaped fumigation, by discharging from 
the harbor in Havana or at a rat-proof wharf there, he still had it in 
his power to decline fumigation at Havana altogetlaer, and submit to 
it only upon his arrival in New Orleans, where the period between 
fumigation and discharge of his cargo would have been less, if he was 
required to fumigate before discharging his cargo. Upon his next 
trip, he pursued this course, and was permitted to discharge his cargo 
in New Orleans before being fumigated. The agents of the ship at 
Havana should have notified the master of the quarantine requirements 
before he tied to the wharf, and in time to have enabled him to escape 
fumigation. We think the record sustains the District Judge in his 
conclusion that the ship was liable for the damage to the lemons. 

[2] The bill of lading contains a stipulation that the ship should 
not be liable "for any claim of which notice is not given before re- 
moval of the goods." The reasonableness of such a stipulation has 
been sustained, upon a construction that by ''removal" is intended re- 
moval from the dock, in the cases of The Persiana, 185 Fed. 396, 107 
C. C. A. 416, The Westminster, 127 Fed. 680, 62 C. C. A. 406, and The 
St. Hubert, 107 Fed. 727, 46 C. C. A. 603, by the Courts of Appeal 
of the Second and Third Circuits. In the last two cases writs of cer- 
tiorari were denied by the Supreme Court. The case of The Queen 
of the Pacific, 180 U. S. 49, 21 Sup. Ct. 278, 45 L. Ed. 419, does not 
conflict with those cited, but makes the reasonableness of the stipula- 
tion depend upon the particular facts of each case. In this case, it is 
clear the libelants and interveners were fully aware of the damage 
and its approximate extent before any of the lemons were removed 
from the dock, since their damages are predicated upon the reduced 
prices obtained for the lemons at a public sale at which they were 
present, had while the lemons were at the dock. They were unloaded 
from the ship not later than January 29th. Notice was first given 
on January 31st. Some of the lemons were removed by the purchas- 
ers from the dock on January 29th, and some on January 30th. No 
notice of claim had been served on the ship up to January 31st. In 
view of the knowledge on the part of the consignees of the condition 
of the lemons before their removal from the dock, we think the stipu- 
lation as to notice was reasonable as to them, and should be enforced, 
as to all lemons, which had been removed from the dock, prior to Jan- 
uary 31st, when the notice was given. 

Criticism is made of the character of proof submitted by the libel- 
ants and interveners as to the market price of lemons when those on 
the Gerty were sold. There is some evidence offered by the libelants 
and interveners as to the market price, and what there is is not con- 
tradicted. We therefore assume the figures of the master as the basis 
of assessment of the damage on each box, reducing the decree in favor 
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of each libelant and intervener by the amount of the damages, assessed 
on this basis, which the master's report shows were removed from the 
dock prior to January 31st, the date of the notice of the claim. This 
would result in a decree in favor of Leon G. Tujague & Co., the libel- 
ants, in the sum of $1,758.90; in favor of J. Cusimano in the sum 
of $1778.40; in favor of Salvatore Calafiore in the sum of $678.60; 
in favor of G. Cuccia in the sum of $1,699.10; in favor of the New 
Orleans Fruit Importing Company in the sum of $169; and in favor 
of Benedetto Intravaja for $114.66. The costs of appeal are taxed 
against the appellees. 
As so modified, the decree of the District Court is affirmed. 



WHITNBY-OENTRAL TRUST & SAVINGS BANK v. LUCK et al 

(Giicait Court of Appeals, Fifth Circuit. March 13, 19ia Behearing Deoied 

April 19, 1916.) 

Na2855. 

1. Mechanics' Lisnb ^=»1S6(1) — RBOOBMNO-^IiOUisiANA Statute. 

ClY. Code I^. art. 3249, gives a lien or privilege to contractors, labor^ 
ers, etc., upon **the building, improvement or other work erected," and upon 
tile lot of ground upon which it stands, not exceeding one acre. Articles 
3272 and 3274 provide for the recording of such privileges "in the manner 
required by law in the parish where the property to be affected is situat- 
ed/' and that **a privilege shall confer no prefei^ence on the creditor who 
holds It over creditors who have acquired a mortgage," unless so recorded. 
Article 3348, relating to the recording of mortgages, provides that "in all 
cases of special privileges the property subject to such privileges must 
also be described." Held, that the latter article applies to a mechanic's 
lien or privilege given by article 3249, which is a special privilege, and 
that the recording by a contractor of the contract under which he perform- 
ed work on ai building, which contained no description of the building 
or ground, was insufficient to give him a privilege as against a prior mortr 
gagee. 

[Ed. Note. — ^For other cases, see Mechanics* Ldens, Cent Dig. i 213 ; Dec. 
Dig. <8ss>l36{l).J 

2. Liens <9=»11— Louisiana Statutes— "General Privilege"— "Special Pbiv- 

naoE." 

Under the Civil Code of Louisiana, as construed by the state courts, 
a "special privilege" may exist as to immovables as well as to movables ; 
the difference between a general and a special privilege being that the 
former affects all of the debtor's property of the class to which it relates, 
while the latter is limited to particular property. 

[Ed. Note. — ^For other cases, see Liens, Cent Dig. §5 2, 3 ; Dec. Dig. «=» 
11.J 

3. Fixtures ^=?>2Q— Between Mobtoageb and Seller— Lien tor Purouase 

Pbicb— Louisiana Statute. 

Under Civ. Code La. art 3227, which provides that "he who has sold 
any movable property, which is not paid for, has a preference on the price 
of his property over other creditors of the purchaser • • • if the prop- 
erty still remains in the possession of the purchaser," such privilege con- 
tinues to exist, although the thing sold has been incorporated into a baild- 

•s^For oUier cases •«« saibe topic fr KBT-NUMBER In aU Ke7-Numb«red Digests db Indexes 
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lag or other immovable, if it can be detached or removed without injury 
to the soil or structure. 

[Ed. Note.—For other cases, see Fixtures, Cent Dig. §§ 44-46; Dec. Dig. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; Rui us E. Foster, Judge. 

Suit in equity by the Erie City Iron Works against the Cecilia 
Sugar Company, Limited ; the Whitney-Central Trust & Savings Bank, 
as trustee, and William P. Luck and others, as interveners. From a 
decree giving preference to the claims of Luck and others, the Trust 
& Savings Bank appeals. Reversed in part. 

Charles F. Borah, of New Orleans, La. (Borah, Himel, Bloch & 
Borah, of Franklin, on the brief), for appellant. 

Nelson S. Wooddy, James E. Zunts, R. E. Milling, Solomon Wolff, 
D. B. H. Chaffe, and Andrew M. Buchmann, all of New Orleans, for 
appellees. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

WALKER, Circuit Judge: Under a bill filed by the Erie City Iron 
Works, claiming to be entitled to a lien or privilege on property of 
tlie Cecilia Sugar Company, Limited, a receiver of Ae property of the 
latter company was appointed. The Whitney-Central Trust & Sav- 
ings Bank, claiming as trustee under a mortgage or deed of trust made 
by the Sugar Company, and other parties who claimed to have liens 
or privileges 6n the property of that company, intervened in that suit 
and asserted their claims therein. Appeals from decrees in favor of 
several of the interveners, namely, W. P. Luck, the Wilmot Machinery 
Company, Alex Dussel Iron Works, Koretke Brass & Manufacturing 
Company, and the Boland Machine & Manufacturing Company, were 
submitted together. The several interventions will be considered sep- 
arately, except where in two or more of them the same questions are 
presented. 

Intervention of W. P. Luck. 

[1] W. P. Luck claimed that there was a balance due him under a 
written contract with the Cecilia Sugar Company, Limited, for work 
on its sugar house, and that for that amount he was entitled to a priv- 
ilege on that structure and the acre of land upon which it is situated. 
The privilege claimed is one provided for by article 3249 of the Civil 
Code of Louisiana, which, being part of a chapter entitled "Of Priv- 
ileges on Immovables," provides that : 

"• • • CJontractors, subcontractors, • • • laborers, cartmen and 
other workmen employed in constructing, rebuilding or repairing houses, 
buildings, or making other works • • • shall have a Hen and privilege 
upon the building, Improvement or other work erected, and upon the lot of 
ground not exceeding one acre, upon which the building, improvement or oth- 
er work shall be erected." 

Another chapter of the same Code, entitled ""How Privileges are 
Preserved and Recorded/' contains the following provisions: 
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"Art 3272. Ardiitects, * • ♦ contractors, subcontractors, • • * 
laborers, cartmen, masotis and other workmen employed in constructing, re- 
bollding or repairing houses, huildixigs, or making other works; * * * 
preserve their priyileges, only in so for as they have recorded, with the re- 
corder of mortgages in the parish where the property is situated, the act con- 
taining the bargains they have made, or a detailed statement of the amount 
doe, atteeted under tike oath of the party doing or having the work done, or 
acknowledgment of what is due to them by the debtor." 

'*Art 3274. No privilege shall have effect against third persons, unless re- 
corded in the manner required by law in the parish where the property to be 
affected is situated. It shall confer no preference on the creditor who holds 
it, over creditors who have acquired a mortgage, unless the act or other evi- 
dence of the debt is recorded within seven days from the date of the act or 
obligation of indebtedness, when the registry Is required to be made in the 
parish where the act was passed or the indebtedness originated and within 
fifteen days if the registry is required to be made in any other pariah of this 
State." 

In the same Code, under the heading "Of the Mcxie and Eflfect of 
Recording Mortgages/* is found the fcSlowing : 

"Art 3348. Any person entitled to a mortgage or privilege cm the property 
of another person, must cause the evidence of such mortgage or priTilege to 
be recorded In the mortgage book of the parish where the property is situat- 
ed. ♦ ♦ • In all cases of special privileges the property subject to such 
privileges must also be described." 

It was disclosed by the evidence that the mortgage or deed of trust 
to the Whitney-Central Trust & Savings Bank, which was made on 
June 1, 1912,* and which embraced the tract of' land, containing 15.73 
arpents, more or less, in the parish of St. Martin, on which the 
Cecilia Sugar Company's sugar house wais located, was recorded in 
the Book of Mortgages of that parish oti June 3, 1912, and that on 
July 1/ 1912, the following instrument was recorded in the same book : 

"William P. Luck, Southern Representative. 
"Office 308 Godchau;^ Bldg, 

"New Orleans, La., June 15, 1912. 

"The Cecilia Sugar Co., Ltd., New Orleans, La. — Gentlemen: With refer- 
ence to one lot of steel tanks, to be furnished your company by the Erie City 
Iron Works under another contract, and upon delivery of the above-mentioned 
material, amounting to approximately 220,060 pounds, to Cecilia, La., i pro- 
pose to furnish all the necessary skilled and common labor to unload same 
from the cars and erect the different tanks upon foundations furnished aud 
located by you ; upon erection the tanks will be tested and made tight, you 
supplying the water for testing and also furnishing such scaffolding as is on 
the place. The price for all of the above ^woi^ including freight paid by you, 
to be thirty -three hundred dollars (|3,80()lC|0>, payable as follows: 

"Tou are to pay the freight on all material from New Orleans to Cecilia^ 
La., and in addition thereto you are to pay me weekly in cash, sufficient 
ftmoiints for the weekly pay rolls, these pay rolls to be furnished and approved 
by my representative in charge of the work. These several pay rolls and 
freights are not to exceed the amount of this contract On completion of the 
erection of the vari<^us tanks, you are to pay me in cash such balfince as may 
remain between the cash paid by you and the amount of the contract price. 
Tou are to furnish suitable board and lodging for such men as I employ for 
the erection of the tanks, for which 1 agree to pay you the sum of fifty centsi 
(50 ct^) per day per nian on vouchers approved by my r^rssentativer to be 
deducted from such bal^ance as above stated. 

231 F.— 28 
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"I further agree to commence erection <m the arrival ot the first cars of 
material and furnish ample force for the erection so that the various tanks 
will be ready for use on or before October 15, 1912, providing I am not de- 
layed by circumstances beyond my control. [Signed] Wm. P. Luck. 
"Accepted this 25th day of June, 1912. 

•The Cecilia Sugar Oo., litd., 

. "By I. Hechinger, Pr." 

Nothing else that referred to Luck's contract or claim was recorded 
in that book. Nothing contained in the recorded contract between 
Luck and the Cecilia Sugar Company, Limited, furnishes any support 
for the contention that that instrument describes the property upon 
which a lien or privilege in favor of Luck is claimed. That instru- 
ment does not even mention the kind or locality of the structure upon 
which the work contracted for was to be done. If the provision of 
article 3348 of the Code that "in all cases of special privileges the 
property subject to such privileges must be described" is applicable, 
it is apparent that that was not done with reference to the claim of 
Luck, which by article 3274 of the Code is required to confer a pref- 
erence over a creditor who had acquired a mortgage. 

[2] But it is contended that that provision is not applicable. This 
contention is sought to be supported by the suggestion that special priv- 
ileges on immovables are unknown to the laws of Louisiana. The pro- 
vision of article 3190 of the Code that "privileges are either general 
or special on certain movables" has been referred to in argument as 
the only recognition found in the Code of a distinction between gen- 
eral and special privileges, and as having the effect of making the 
distinction or classification inapplicable to privileges on immovables. 
The untenableness of this proposition is apparent in view of the ex- 
press mention made in article 3269 of the Code of "special privileges 
which exist on immovables." While the words "general" and "spe- 
cial," as used with reference to privileges, are not defined by the Code, 
they, like many other terms made use of, but not defined therein, have 
a well-settled meaning and from an early date have figured in the 
legal parlance of Louisiana. A general privilege affects all the debtor's 
movables or immovables, according as it is given on the one or the 
other kind of property; while a special privil^e subjects particular 
property, which may be either movable or immovable. 3 Hennen's 
Digest, pp. 1239, 1241, 1244. 

That the record of the contract between Luck and the Cecilia Sugar 
Company, unaccompanied as it was by any description of the im- 
mowsble upon which he claims a privilege, did not amount to what was 
required to confer on him a preference over the Whitney-Central Trust 
& Savings Bank, which previously had acquired a mo;rtgage on the 
same immovable, wie think is made plain by statutory provisions above 
quoted, which have been authoritatively interpreted. Shrevcport Na- 
tional Bank v. Maples, 119 La. 42, 43 South. 905; Hibemia'Bank & 
Trust Co. V. C. P. Knoll Planting & Mfg. Co., 133 La.. 698, 63 South. 
288; Carlin v. Gordy, 32 La. Ann, 1285. It i^ not made to. appear 
that a result of the requirement that the property sought to be sub- 
jected to a privilege be described was to put it beyond the power of 
Luck to do what was required to give him a preference. The statutes 
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make provision for one situated as he was acquiring "a lien and priv- 
ilege upon the building, improvement or other work erected, and upon 
the lot of ground, not exceeding one acre, upon which the building, 
improvement or other work shall be erected." It is not to be supposed 
that one who had done, or contracted to do, work on a particular struc- 
ture, was without means of furnishing a description of that structure 
which, if recorded, would enable one searching the record to learn 
therefrom that a privilege on that structure was claimed. What would 
have been a sufficient description to make the privilege attach, not 
only to the structure worked upon, but also to a particular acre of 
ground out of a larger tract upon which the structure was erected, is 
a question not presented for decision, as there was no pretense of a 
description of any ground. 27 Cyc. 159, 160. 

The conclusion is that the decree in favor of W. P. Luck is not sus- 
tainable. 

Other Interventions. 

[3] Each of the other decrees appealed from was in favor of a 
vendor of movable property, who was recognized as having the right 
conferred by article 3227 of the Civil Code of Louisiana, which pro- 
vides that: 

"He who has sold any movable property, whlcb ia not paid for. has a pref- 
erence OD. the price of his property, over the other creditors of the puzchaser, 
whether the sale was made on a credit or without, if the property still remain 
in the possession of the purchaser/' 

The vendor's privilege here provided for continues to exist, though 
the thing sold has been incorporated into a building or other im- 
movable, if it can be detached or removed without injury to the soil 
or structure. In re Receivership of Augusta Sugar Co., 134 La. 971, 
64 South. 870; Pratt Engineering & Machine Co. v. Cecilia Sugar 
Co., Limited, 135 La. 179, 65 South. 100; Walburn-Swenson Co. v. 
Darrell, 49 La. Ann. 1044, 22 South. 310. 

The principal contentions in behalf of the appellant are that the 
things sold had been so incorporated in the sugar house that they were 
not detachable without injury to the structure, or that they were mere 
materials for the price of which a materialman's lien on the structure, 
and not a vendor's lien or privilege on the thing sold, was claimable. 
We are not of opinion that either of these contentions is supported by 
the recprd. The evidence warranted the findings that the things sold 
were detachable without injury to the building or the soil, and that 
in each instance what was sold was not mere material, but was a device 
or machine ; the fact that in some instances the vendor's statement of 
his claim for the price of what was sold showed the parts as separate 
items not preventing one familiar with sugar house machinery from 
recognizing the whole as constituting a separate or separable device, 
or machine "knocked down." 

From the conclusions above stated, it follows that the decree in 
favor of W. P. Luck should be reversed, and that the otlier decrees 
appealed from should be affirmed; and it is so ordered. 



Digitized by 



Goog\€^ 



486 231 FBDBRAL BBPOBTB^B 

PANAMA IL GO. ▼. BEGfKFORD. 

(Circuit Court of Appeals, Fifth Circuit March 29, 1916.) 
No. 288L 

1. Courts ^=»356 — Federal Courts — Proper Mode of Review— Statotb. 

Under Panama Act Aug. 24, 1912, c. 390, S 9, 37 Stat 665 (Comp. St 
1913, § 10045), authorizing the Circuit Court of Appeals for the Fifth 
Cirailt to review certain judgments of the District Court of the Canal 
Zone, and providing that such appellate jurisdiction may be exercised 
under the same regulations and by the same procedure as nearly as prac- 
ticable as is done in reviewing final judgments of the District Court of 
the United States, an action at law in the District Court of the Caiial 
Zone can only be reviewed on writ of error, and a suit at equity only 
by appeal. 

[Ed. Note.^For other cases, see Courts, Cent Dig. | 937; Dec. Dig. 
<S=>356.] 

2. Appeal and Error ^=»989 — Review — ^Findings by Court. 

In civil cases at law tried without a jury, where the finding is general, 
the review extends only to errors arising in the course of the trial ; but 
where there is a special finding of facts, or an agreed statement the ap- 
pellate court can inquire whether the facts support the judgment 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. % 3897; 
Dec Dig. «=3»989.] 

3. Appeal and Error «=>1070 (2)— Harmless Bbroi^— Delay i» Maejno 

Finding. 

The failure of the court to make special findings of fact before Judg- 
ment, or to make its subsequent findings as of the day of the trial, is not 
prejudicial to plaintlflf in error. 

fEd. Note.— For other cases, see Appeal and Error, Cent Dig. |f 4232, 
4233 ; Dec. Dig. <$55»1070(2).] 

4. Appeal and I3rrok ^b»1012(1) — ^Review— Findings— Sufficibnoy of Evi- 

DENGE. 

On error to a Judgment after trial based on specific findings by the 
trial court the weight of the evidence cannot be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, dent Dig. H 3990- 
3992; Dec. Dig. <e=»1012a).] 

In Error to and Appeal from the District Court of the Canal Zone; 
William H. Jackson, Judge. 

Action by James Beckford against the Panama Railroad Company. 
Judgment for plaintiff, and defendant brings error and appeals. Af- 
firmed on the writ of error, and appeal dismissed. 

James Beckford, an employ^ of the Panama Railroad Company, was In- 
jured by one of the company's engines WhUe engaged In his work of track 
oiler and repairer in the Cristobal yards. He Instituted suit to. recover dam- 
ages in the District Court of the Canal Zone against the company, and re- 
covered damages In the sum of $2,500. The court held that he was free from 
negligence and that his Injuries resulted from the company's negligence. It 
was found by the court thai; at the time plaintiflf was injured he was 47 
years of age and earned 10 cents per hour, working 10 hours per day ; that 
as a result of his injury his left arm was ampiltated at or near the shoulder; 
that he also received an incised scalp wound in the frontal region; that he 
remained in the Colon Hospital for a period of five months, suffering pain and 
agony, and since he was discharged therefrom he has been unable to engage 
in manual work, and has suffered a substantial diminution of his permanent 
earning capacity for the future. 

.^s»For other cases lee eame topic A KEY-NUMBBB in all Key-Numbered DlgesU 4t Indexee 
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Hie cam is brought to tills court by appeal, as well as on writ of error, 
teeanse, as averred, tbe counsel for the plaintiff in error are in doubt re- 
specting the applicability of the one or the other of the two methods of re- 
new. ThB record shows that on October 6, 1915, the court rendered the 
following Judgment: 

''James Beckford ▼. The Panama Railroad Company. 
"No, 63, Civil Damages, 

"This cause being regularly called for trial, parties are in open court in 
person and by their respective attorneys and announce ready for trial. 
The defendant objects to the admission of certain photographs for the pur- 
pose of showing the physical situation at the point where the plaintiff 
was injured, on the ground that they are not competent Objection is 
orerraled and exceptions noted. Plaintiff objects to the testimony of Ralph 
Sartor on behalf of the defendant on the ground that he should have retired 
under the rule. Objection overruled and exceptions taken. Plaintiff objects 
to the deposition of Mr. Mitchell of Chicago in its entirety. Sustained as to 
qnestioQ No. 7, and overruled as to balance. Exceptions noted. Ajid the 
court, having heard all the evidence adduced and the arguments of counsel, 
finds the Issues in favor of the plaintiff and assesses his damages in the sum 
of two thousand five hundred ($2,500.00) dollars, and — 

"It is ordered that the said plaintiff, James Beckford, do have and re- 
cover of and from the said Panama Railroad Company, the sum of two 
thousand five hundred dollars ($2,300.00) and his lawful costs herein in- 
curred and expended." 

Thereafter, on the 16th day of October, counsel for plaintiff in error filed a 
motion praying that the court file a finding of facts and conclusions of law 
nunc pro tunc as of the day of the trial of this cause as a basifl| for the 
judgment rendered by the cpurt, and therein specially praying that the find- 
ing of facts and conclusions of law should cover the following points: The 
negligence of the defendant company ; the nonnegUgence of the plaintiff ; the 
contributory negligence of the plaintiff; the damages to which pkilntiff is 
entitled by reason of his physical and mental pain and suffering; loss of 
earnings as ft result of his injuries; and the permanent diminution of the 
plaintiff's earning capacity. Ajid thereafter, .on th^ 27th day of October, 
1915, the court filed a finding of facts and conclusions of law as of the said 
27th day of October, 1915, but refused to find said finding of facts and con- 
clusions of law as of the day of the trial, to wit, October 6, 1915, which find- 
ing is in words and figures as follows: 

"1. That the plaintiff, James Beckford, was on or about April 2, 1913, at 
work in the yardi^ of the Panama Railroad at Cristobal ^s a traclc walker ; 
that he had been so employed for a period of about. 18 months prior to his 
having received the injuries complained of. 

"2. That on or about the morning of April 12» 19^3, the plaintiff received in- 
stnictions from the Panama lUdlroad yardmaster at Cristobal to repair cer- 
tain defects at a switch on the main line at a pol4t opposite from the colored 
Bchoolhouse on the Mt. Hope road, and to have said repairs completed before 
the passing at this point of the passenger train leaving. Col^n for Panama at 
10:25 a. m. 

"3. That the aforementioned instructions were received by plaintiff at about 
10 a. m. on the date mentioned ; that plaintiff conamenced work on the switch 
indlcate<f at 10K>5 or 10:10 a. m., and that plaintiff had been at yrork for 
about ten or fifteen minutes at the time he was injured. 

**4. That during the time plaintiff was at work on the said switch at the 
point indicated plaintiff had his face in the direction of Colon, for the reason 
that in that ix)sltlon he could perform his duties with greater alacrity and for 
the further reason that he expected a train on the main line track on whioh 
he was at work, only from the direction of Colon, which train was the pas- 
senger train which left the Colon station for Panama at 10:25 a. m. 

"5. That, notwithstanding the fact that he expected no train due north on 
the main line on which he was at work, plaintiff turned around and looked 
aonth in the direction of Panama on three different occasions, the last being 
about three minutes before he was injured. 



Digitized by 



Googte' 



438 281 FBDBEAL RBPORTBB 

"6. That for a long time previous it bad been the rale of the Panama Ball- 
road that the engine which pulled the passenger train from Colon to Panama 
leaving Colon at 10:25 a. m. to leave the roundhouse at the southern end of 
the Cristobal yards at 10 a. m., proceeding thence north to the Panama Bail- 
road station, where it coupled up with the passenger train, and that on the 
moraing in question engine 655, which injured the plaintiff, had been assigned 
to pull the aforementioned passenger train from Colon to Panama. 

"7. That at the point in the Cristobal yards at which Beckford was at work 
there are three parallel tracks ; that the main track is the one nearest and is 
parallel to the Mt. Hope road ; that Beckford at the time of receiving his In- 
juries was working on the rail nearest the Mt. Hope road; that the ground 
between the main track and the Mt. Hope road is level and unobstructed, and 
on the day in question was level and unobstructed. 

"8. That at the moment Beckford was run down by the engine 655, which 
was going north toward Colon depot fi'om the roundhouse in the upper end 
of the Cristobal yards, engine 656, which was pulling a train of empty 
western dump cars south from dock 9, was then at a point on the middle 
track Immediately parallel with the point on the main track at which plaintiff 
was at work. 

**9. That engine 660, on the center track, was ringing its bell, and that the 
train of empty cars which engine 656 was pulling was making the usual noise 
of a train of empty western dump cars in motion. 

"10. At the time plaintiff was injured engine 655, going north, and 656^ 
with its train of empty western dump cars, going south, were the only engines 
in the immediate vicinity of the place where plaintiff was at work. 

"11. That engine 655, on leaving the roundhouse for the Colon depot, had a 
clear and unobstructed track of a length of 950 feet from the curve to the 
point at which plaintiff was at work, and that it was easily possible for both 
engineer and fireman on said engine 655 to have seen plaintiff at his place 
of work on said switch, as well as it was possible for plaintiff to have seen 
engine 655 approaching at the said distance of 950 feet, but for the fact that 
the plaintiff at the time was engrossed in the performance of )ils work on 
said switch, with his face toward Colon and his back toward said approaching, 
engine 655. 

"12. That at the point 200 feet beyond ttie point at which Beckford was 
at work (In the direction of Colon) there was a crossing, and at a point 50^ 
feet beyond said crossing there was situated a semaphore at the left-hand side 
of the tracks. ' 

"13. That the engineer and fireman on engine 655, as they came within 
range of vision Of plaintiff, noticed the 'block' was against them as indicated 
by the semaphore, which semaphore was situated 250 feet beyond the point 
at which Beckford was at work ; this necessitated the stopping of engine 655 
for one minute at a distance of 930 f^et from the point at which Beckford 
was at work and the blowing- of four short blasts of the whistle; that 
thereafter, the condition as to the track being the same, the same engine 655- 
proceeded backing on said track, north-bound, at the rate of 7 to 10 miles per 
hour, w^ithout observing the presence of the plaintiff at work on the track, and 
injured him by running over him, crushing his left arm off at the shoulder, 
and causing other injuries to his head and sight; that the bell of engine 655 
was during this time ringing. 

"14. That prior to and at the time engine 655 left the stopping point 930 
feet from where plaintiff was at work, up to the moment he was struck by 
said engine, there was a clear and unobstructed view of the plaintiff to both 
the engineer and fireman of the said engine 655 ; that In spite of this favorable 
condition as to the vision, neither the engineer nor the fireman of the said 
engine 655 saw the plaintiff at work on the track ahead of them, nor were 
they aware of the fact that they had injured plaintiff on the track, until they 
were so informed on their arrival at the Colon depot by the police department; 
that the engineer and fireman were at the time watching a crossing some dis- 
tance beyond the plaintiff. 

"15. That the plaintiff, Beckford, because of the fact; that engine 656 with 
its train of empty western dump cars was passing southbound ringing it» 



Digitized by 



Google 



PANAMA S. CO. T. BEOKFORD 439 

beU and creating other inddeatal noises, and was at a point parallel with 
tbe idaintiif at the moment lie was injured, and because plaintiff was en- 
possed in the work, and also because of the fact that while at work on the 
said switch he was in a stooping position, with his back in the direction of 
tbe approaching .engine 665, he did not hear nor see the approaching oi the 
said engine 655, and was run down and injured by the said engine. 

'16. That at the time plaintiff was injured he was 47 years of age and 
earned 10 cents per hour, working 10 hours per day; that as a result of his 
Injury his left arm was amputated at or near the shoulder ; that he also re- 
celTed an incised scalp wound in the frontal region ; that he remained in the 
Colon Hospital for a period of 5 months, suffering excruciating pain and agony, 
and that since hia discharge therefrom, a period of 2 years, he has been un- 
able to engage in manual labor; that he has suffered a substantial diminu- 
tion of his permanent earning capacity for the future. 

"As conclusions of law, the court finds: (1) That the defendant was guilty 
of negligence in failing to observe the presence of the plaintiff at work upon 
tbe track and in fiiiling to take the proper precautions to obsenre the presence 
of plaintiff and to stop the engine in time to avoid the injury. (2) That the 
plahitiff was free from contributory negligence on his part" 

On the 29th of October following the plaintiff in error made a motion for a 
new trial, largely predicated upon errors in said finding, which motion for a 
new trial being overruled, the plaintiff sued out a writ of error and took an 
appeaL 

Frank Feuille and Walter F. Van Dame, both of Ancon, Canal Zone, 
for plaintiff in error and appellant 

William C. Todd, of Colon, Canal Zone, Van Gladston de Suze, 
of Cristobal, Canal Zone, and Donalson Caffery and Lamar C. 
Quintero, both of New Orleans, La., for defendant in error and ap- 
pellee. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE* Circuit Judge (after stating the facts as above). [1] 
Section 9 of the Panama Act (Act Aug. 24, 1912, c. 390, 37 Stat. 565 
[Comp. St. 1913, § 10045]), conferring jurisdiction upon this court, 
is as follows : 

**The Circuit Court of Appeals of the Fifth Circuit of the United States 
ahall have jurisdiction to review, revise, modify, reverse, or affirm the final 
Judgments and decrees of the District Court of the Canal Zone and to render 
anch Judgment as in the opinion of said appellate court should have heen 
rendered by the trial court in all actions and proceedings in which the Con- 
stitution, or any statute, treaty, title, right, or privilege of the United States, 
is Involved and a right thereunder denied, and in cases in which the value 
hi controversy exceeds one thousand dollars, to be ascertained by the oath of 
either party, or by other competent evidence, and also in criminal cases 
wtiereln the offense charged is punishable as a felony. And such appellate Jur- 
isdiction, subject to the right of review by, or appeal to the Supreme Court 
of the United States, as Id other cases authorised by law, may be exercised 
by said Circuit Court of Appeals in the same manner, under the same regula- 
tions, and by the same procedure as nearly as practicable as is done in re- 
newing the final Judgments and decrees of the District Courts of the United 
States." 

The statute is clear that our jurisdiction is to be exercised in the 
same manner and under the same regulations and by the same pro- 
cedure, as nearly as practicable, as is done in reviewing the final judg- 
ments and decrees of the District Courts of the United States. In the 
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procedure of the Circuit Courts of Appeal in reviewing final judg- 
ments and decrees of the District Courts, the distinction between cases 
at law and cases in equity is fully recognized, *ind it is well settled that 
cases at law can only be reviewed on writs of error, and cases in equity 
on an appeal. As the present is a case at law, the proper mode to re- 
view the same is by writ of error. 

[2] In civil cases at law, tried without a jury, when the finding of 
the court below is a general one, our jurisdiction to review extends 
only to errors arising in the course of the trial. If in the trial court 
there is a special finding of facts, or an agreed statement of facts, then 
the court can inquire further as to whether or not the facts as found or 
agreed to support the judgment complained of. In this case, after 
rendering a general finding and judgment, the court made a specific 
finding of facts as requested, both of which findings fully support the 
judgment rendered. 

[a] The plaintiff in error complains that the court erred in not filing 
findings of fact prior to rendering judgment, and also erred in overrul- 
ing the motion to file the same nunc pro tunc as of the day of the trial 
and prior to the rendition of judgment; but this, we tliink, if error at 
all, was error without injury. 

[4] In the assignments of error there is no complaint as to any rul- 
ings of the court in the progress of the trial ; but the burden of them 
all is the complaint that the court did not find the facts in the case as 
the plaintiff in error claimed the evidence required. Out" only inquiry 
in regard to them can be as to whether the facts as found support the 
judgment rendered, and as to that we have no doubt. 

The appeal in this case is dismissed, and on the writ of error the 
judgment of the trial court is affirmed. 



PENNSYLVANIA STEEL CO. et aL v. NEW YORK CITY RY. CO. et aL 
(and three other cases). 

In re METROPOLITAN ST. RY. CO. 

(Circuit Court of Appeals, Second Circuit. February 9, 1916.) 

No. 141. 

Receivers <8=»75— Olaims— Sbt-Oft ahd GonirncscLAilc. 

Where, at the time the O. Co. became insolvent, it did not own notes 
of the M. Co., which long afterwards were delivered to its receiver, in 
settlement of a suit against a third party, the receiver could not nse them 
as a set-off against a claim of the M. Co., also in the hands of a receiver, 
but could only prove them against the estate oif the M. Co. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. { 136 ; Dec. Dig. 

Appeals from the District Court of the United States for the South- 
em District of New York. 

Receivership suits by the Pennsylvania Steel Company and others 
against the New York City Railway Company and others , with three 

®£=>Fdr other cased see aame topic & KEY-NUMBER In «U Kejr-X^ umbered Dlsests ft laAatt 
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Other cases. From a decree (217 Fed. 423) modifying and confirming 
a master's report in the matter of the claim of the Metropolitan Street 
Railway Company (No. 512) against the New York City Railway 
Company, the receiver of the New York City Railway Company and 
others appeal. Modified and affirmed. 

B. S. Catchings, of New York City, for tort creditors committee. 

A. H. Masten, of New York City, for Robinson, as receiver. 

M. C. Fleming, of New York City, for Ladd, as receiver. 

R. R. Rogers, of New York City, for New York Rys. Co. 

Brainard ToUes, of New York City, for Guaranty Trust Co. 

James Byrne, of New York City, for Pennsylvania Steel Co. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. We shall do no more than indicate the single par- 
ticular in which we differ from the court below. 

The receivers of the City Company brought a suit in equity and also 
an action at law upon two entirely different causes of action against 
defendants, who were largely the same in each case. They obtained 
judgment in the action at law, and thereafter, July 8, 1910, the parties 
settled both claims by the payment of $5,500,000 cash and the delivery 
of four collateral notes of the Metropolitan Company for $1,000,000 
each. This property was apportioned between the suit in equity and 
the judgment at law in accordance with the holding of this court in 
the Apportionment Case, 198 Fed. 778, 117 C. C. A. 560. The action 
at law grew out of advances made by the City Company to the Metro- 
politan Company of some $8,000,000. This court did recognize an 
equitable interest in the notes in the City Company so far as tJiey 
might be necessary to reimburse it for these advances. It was not 
found necessary because the advances had been repaid in full and it 
is conceded that the Metropolitan Company is entitled to a balance of 
the cash and to the notes which were apportioned to the action at law. 
There remain in the hands of the receiver of the City Company the 
notes which were apportioned to the equity suit aggregating the sum 
of about $2,000,000. The question is whether he can set these off 
against claims of the Metropolitan Company against the City Company 
or whether he can only prove them against the Metropolitan Com- 
pany's estate. 

We think it quite clear that at the time of its admitted insolvency 
September 24, 1907, the City Company did not own the notes or any 
of them. When its receiver subsequently obtained judgment in the 
action at law he did not thereby get title to the notes or any of them, 
his only claim against the defendants being the judgment recovered. 
He first got title when the settlement was made of both the cases long 
after the insolvency and therefore he could not, on familiar principles 
use them as a set-off against any claim of the Metropolitan estate, his 
only right being to prove them as a claim. 

Thus we construe the aiwwer of Judge Lacombe to the third ques- 
tion addressed to the special master in the Apportionment Case: 

*• 'Question 3. Is the receiver of New York City Railway Ck)mpany entitled 
to use, and, if so, to what extent, four certain 5 per oent improvement notes - 
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of Metrc^olitan Street Bailway Company, of the face value of one mlltton 
dollars ($1,000,000) each, and now in his possession, as a set-ofC or counter- 
claim in respect to the claim of the Metropolitan Street Railway Company, or 
its receivers, to such part of said proceeds? 

" 'Answer. If the receiver of the City Company shall ultimately secure and 
retain from the distributive share of the action at law the various items 
enumerated as deductions in the answer to question 2, he shall not be entitled 
to use the prox)ortlon assigned to the suit in equity of the four 5 per cent col- 
lateral improvement notes of the Metropolitan Company, described in the 
aforesaid findings of fact» as a set-off or counterclaim to the claim of th* 
^ietropolltan Company, or ita receivers for the distributive share appor- 
tioned to the action at law. If, however, the receiver of the City Company 
shall not ultimately secure and retain such deductions, the said distributive 
share of said notes apportioned to the suit in equity may be by him used 
aa such set-off or counterclaim. Said notes wtere not surrendered to the re* 
ceiver of the City Company for cancellation only.' 

"This answer is approved ; the deductions mentioned being those contained 
in subdivisions (1) and (2) of that question.*' 

We said as to this answer : 

"It follows that so much of the money and notes received by the receivers 
of the City Company in settlement as is apportionable to the Judgment in the 
action at law (after deducting the expenses of realizing the same) mast be 
applied for the benefit of the Metropolitan Company. The court below, 
however, rightly held that the receivers of the City Company were first en- 
titled to deduct whatever they or the City Company had paid out on account 
of this fund of $8,000,000 for permanent betterments of the Metropolitan 
Company's property, and for any balance not paid out of the cash they were 
entitled to hold their share of the notes, so far as needed to reimburse them, 
the notes and any balance of cash not needed for that purpose to be tamed 
over to the receivers of the Metropolitan Company. On the other hand^ the 
share of the notes apportioned to the equity suit may be proved by the receiv- 
ers of the City Company against the estate of the Metropolitan Company." 

As there is no dispute about the amount, the decree may allow it as 
a general claim against the estate of the Metropolitan Company, with- 
out the formality of submitting it first to the special master. 

The decree, so modified, is affirmed. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et aL 
(and three other cases). 

In re THIRD AVE. RY. 00. 

(Circuit CJourt of Appeals, Second Circuit February 9, 19ia) 

No. 206. 

1. Street Railboadb ^=^58 — Leases — Rent — Rights of Lessor's Stockhold* 

SBS. 

Rents due under a lease of a street railway company's lines belonged to 
it, and passed to its receivers, and not to its stockholders, where the 
lease contained no guaranty by the lessee of payment to the stockholders* 
though it gave the lessee a right to make such a guaranty in the future. 

[Ed. Note.— For other cases, see Street RaUroads, Cent, Dig. f 135: 
Dec. Dig. «@=>58.] 

2. SiBEET Railboads $»58 — Recbivsbsbips — Assignment of Claims. 

Though a street railway mortgage, under which a receiver was appoint- 
ed, expressly covered rents of property then owned or thereafter ac- 

^;ss»FDr otber cases see same topic & KET-NUMBER In all Key-Numhered Digests A Indexes 
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quired, a claim for rent, wlilch fell due before the receiver took possea- 
sioD, did not go to him as against general creditors of the company, 
and was not transferred by his assignment of claims against the lessee 
which covered only claims within the mortgage. 

[Ed. Note.— For other cases, see Street Railroads, Cent Dig. | 135; 
Dea Dig. €=>58.] 

^ RscEivEBS «=»67 — Assignment op Claiitb. 

Rent falling due one day after such recover took possession did go to 
him, subject to the deduction of anything paid for the use and occupation 
of the premises, and passed under such assignment. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 117-122 ; Dec. 
IMg. «=>67.] 

4. Receivees <3=»1G3 — ^Assignment of Claims. 

Where the same persons were appointed general receivers of a corpora- 
tion and receivers of its property, covered by certain mortgages, and a 
party having a claim against the company assigned it to the receivers, as 
receivers of the mortgaged property, they, as receivers of the mortgaged 
property, were entitled to the allowance of the claim in full, without de- 
duction of the amount paid by them to the claimant for the assignment, 

[Ed. Note.— For other cases, see Receivers, Cent Dig. §§ 312-316; Dec. 
Dig. <8=»163.] 

Appeals from the District Court of the United States for the South- 
era District of New York. 

Receivership suits by the Pennsylvania Steel Company and others 
against the New York City Railway Company and otliers, with three 
other cases. From a decree (225 Fed. 96) in the matter of the claim of 
the Third Avenue Railroad Company against the Metropolitan Street 
Railway Company (No. 44), arising out of the failure of the Metropol- 
itan Company to comply with provisions of a lease to it of the roads 
of the Third Avenue Company, which claim was, under the agreement 
of December 29, 1911, assigned to Douglas Robinson and another, as 
receivers of the mortgaged property of the Metropolitan Company 
(they being also general receivers of that company), Robinson, as re- 
ceiver of the mortgaged property, and others appeal. Modified and 
affirmed. 

Bronson Winthrop and W. M. Chadbourne, both of New York 
City, for Robinson, as receiver. 
M. C. Fleming, of New York City, for Ladd, as receiver. 
B. S. Catchings, of New York City, for tort creditors committee. 
Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. It will only be necessary to state the particulars 
in which we think the decree of the court below should be modified. 

[1] The claim for rent due by the Metropolitan Company, October 
13, 1907, belonged to the Third Avenue Company and not to its stock- 
holders. The lease of the Metropolitan Company to the New York 
City Company which we had under consideration in 198 Fed. 761, 117 
C. C. A. 503, contained an express guaranty by the City Company 
to the stockholders of the Metropolitan Company for which reason 
we held that the stockholders had a right of action. The lease under 
consideration, however, contains no such guaranty to the stockholders 
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of the Third Avenue Company and though it does give the Metropol- 
itan Company a right to make such a guaranty in the future the com- 
pany has never done so. 

[2] The Third Avenue Company's consolidated mortgage under 
which Frederick W. Whitridge was appointed receiver expressly cov- 
ers rents growing out of property now owned or hereafter acquired 
by the company, but the claim for rent which fell due October 13, 1907, 
before he took possession as receiver does not go to him as against 
the general creditors of the company. Oilman v. 111. & Miss. Tel. Co., 
91 U. S. 603, 23 L. Ed. 405; American Bridge Co. v. Heidelbacji, 94 
U. S. 798, 24 L. Ed. 144; N. Y. Security & Trust Co. v. Saratoga Gas 
Co., 159 N. Y. 137, 53 N. E. 758, 45 L. R. A. 132. It was covered 
by the claim filed by the Third Avenue Company by leave of the court 
February 1, 1908, and goes to the general creditors of that company. 
It was not transferred by the Third Avenue Company's assignment 
of February 1, 1912, which covered only claims within the Third Av- 
enue Company's consolidated mortgage. 

[3] On the other hand the claim for rent due the Third Avenue 
Company January 13, 1908, falling due one day after Mr. Whitridge 
took possession as receiver, did go to him, subject to the deduction 
of anything paid for the use and occupation of the premises, and 
by his assignment of February 1, 1912, went to Douglas Robinson as 
surviving receiver of the . mortgaged property of the Metropolitan 
Company, and belongs to him. 

[4] The claim for interest on the consolidated mortgage 4 per cent, 
bonds, January 1, 1907-January 12, 1908, must be allowed in full to 
Mr. Robinson as surviving receiver of the mortgaged property of the 
Metropolitan Company without the deduction of the $200,000 paid un- 
der the agreement of December 29, 1911, to Mr. Whitridge as mortgage 
receiver. 

The decree may be modified in accordance with this opinion, and, as 
so modified, is affirmed. 
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In re NEW YORK COMMERCIAL CO. 

(Circuit Court of Aiipeala, Second Circuit. February 15, 19ia) 

No. 125. 

BiirKSUFTCT ^=5>368 — Trustee's Commissions — Amouitt Disbubsbd. 

A bankrupt bad purchased quantities ot rubber and bad contracted to 
sell It to its customers. As part of the arrangement it bad contracted 
to procure letters of credit to enable tbe seller to pay for rubber it had 
contracted to purchase.* Rubber baying fallen in price, tbe bankrupt 
would haye been liable to damages if the contracts were not fulfilled. 
The contracts with the bankrupts customers were therefore assigned to 
the seller under an agreement that it would ship the rubber to the cus- 
tomers and account, for profits to the bankrupt; but the seller became 
unable to supply the necessary funds, and an arrangement was entered 
Into under which the contracts with customers were assigned to New 
Tork banks which agreed to furnish letters of credit. To induce this 
arrangement the bankrupt's trustees deposited $50,000 with the banks, and 
they w^ere to repay this advance and the further sum of $60,000 as a liqui- 
dated profit. Though the trustees attended to the delivery of the rubber^ 
they never received the proceeds, and the trial court found that they 
handled the rubber as agents of the seller and the banks. Held that, 
under Bankr. Act July 1, 1898, c 541, § 48a, 30 Stat 557 (Comp. St. 1913, 
I 9632), providing that trustees shall receive commissions on moneys dis- 
bursed by them, not exceeding those therein specified, and section 72 (sec- 
tion 9656), providing that the trustee shall not in any form receive any 
other or further compensation than that expressly authorized and pre- 
scribed by that act, the trustees were entitled to commissions only on the 
$50,000 profit; that being the only amount disbursed by them, though 
the volume of business transacted was about $900,000. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 571; Dec. 
Dig. (9=»86S.] 

Petition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the New York Commercial Company. On petition 
to revise an order modifying an allowance of commissions to the 
trustee. Order affirmed. 

This case comes here on petition to revise an order of the District 
Court which reversed an order of the referee in bankruptcy allowing 
the trustees the sum of $10,000 as commissions upon the proceeds of 
a sale of rubber which resulted in a profit of $50,000 upon the volume 
of business transacted, which was about $900,000. The District Judge 
based his award upon the profits actually realized and limited the al- 
lowance to the statutory percentages upon $50,000. 

The following is the opinion of Augustus N. Hand, District Judge, 
in the court below : 

I should greatly prefer to aflarm the referee, for I consider the trustees 
performed a most meritorious service, made a profit for the estate, and by 
their resourceful work saved it perhaps from an almost overwhelming loss. 
In my opinion, however, the statute upon the particular facts shown forbids, 
and they must be limited for the service in question to the commission upon 
160,000, though the large sum of $900,000 was Involved in the transaction as 
a whole. 
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The bankrupt had purchased from A. W. Alden & Co., Limited, an English 
company, large quantities of rubber, and had in turn ocmtracted to sell the 
rubber In New York. The English company had Itself contracted for this 
merchandise. Rubber had fallen in price, so if the conti«cts were not ful- 
filled the English company would have been liable for damages which it 
could have claimed against the bankrupt estate, said to amount to several 
hundred thousand dollars. As part of the arrangement between the English 
company and the bankrupt, the latter had contracted to procure the issue of 
letters of credit to enable the English company to pay for the rubber it 
had contracted to purchase. When the New York company became insolvent 
and unable to supply these letters of credit, the recelvei* of the latter was 
authorized to assign the contracts with its American customers to the English 
company under an agreement by which the English company was to raise the 
money direct, ship the rubber to the customers, and account for the profits to 
the New York company, which was a holding company of the English com- 
pany. Thus the business proceeded until the English company became finan- 
cially embarrassed and was unable to supply the funds to pay for the. rubber 
it had purchased. Then, owing to the fall in the price of rubber, the peril was 
very great, and the New York company, through its trustees in bankruptcy, 
the English company, and three New York banks, entered into an arrangement 
to finance these Importations of rubber, the terms of which become important 
The English company assigned to the banks the contracts with the American 
customers (which it had received by assignment from the bankrupt estate), 
and the banks agreed to furnish the English company with letters of credit 
aggregating about £120,000 to finance the importations. The English com- 
pany agreed to ship the rubber through the banks who were to receive the 
entire proceeds. To induce the banks to do this, the trustees under order of 
court deposited $50,000 with the banks. From the proceeds of the sales, the 
banks, after paying their own commissions and charges, were to repay the 
trustee their advance of $50,000 and the further sum of $50,000 as a liqui- 
dated profit 

While the trustees attended to the delivery of the rubber, they never re- 
ceived or were entitled to the proceeds, nor, as it seems to me, ever handled 
the rubber, except as agents of the English company and the banks, who with 
the English company and aided by the guaranty furnished by the deposit of 
$50,000 by the trustees, had actually done the financing, nor had the trustees 
ever contracted to purchase the rubber. The analogy mentioned by the referee 
to an issue of receivers' certificates is not, I think, sound. The trustees bound 
their estate no farther than the deposit of $50,000, were under no general 
liability by reason of the advances of the banks, had no title to the rubber, 
and never were in the position of even constructive possessors of a fund as in 
the case of In re Ck>lumbia Cotton Oil, etc., Co., 210 Fed. 824, 127 C. O. A. 
374. Nor do I agree with the counsel for the trustees that the method of 
financing the transaction in question was the same as the bankrupt practiced 
before the failure. Then, if I am not mistaken, the New York Commercial 
Company would have borrowed from the banks, pledged its credit, had title to 
the shipments, and thus actually or constructively wholly controlled them. 
Here it had nothing but an equity in the profits, no general obligation to pay 
for the rubber, no title, and no possession on its own account The English 
company was bound to ship the rubber to the American customers and to pay 
for the rubber, and the banks were, in the language of the contract, 'to re- 
ceive ♦ ♦ ♦ the entire proceeds of all shipments." The storage of a 
portion of the rubber in the warehouse of the bankrupt, for which regular 
charges were paid to the estate, and the attention to delivery to the cus- 
tomers by one of the trustees, Mr. De Long, for which he was paid by the 
English company without objection by any of the parties, has, I think, no 
bearing upon the case, and was no part of the duty of the trustees as such. 

In spite, therefore, of the careful report of the referee, who has evidently 
given this case most studious consideration, I must hold that the commis- 
sions are limited to the statutory percentage upon $50,000 and an order 
should be entered accordingly allowing such sum and disallowing the award 
of $10,000 made by the referee. 
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John W. Ingram, of New York City, for appellants. 
Edwin T. Rice and Cornelius W. Wickersham, both of New York 
City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. There is no question that the trustees per- 
formed valuable services for the estate whifch resulted in a profit of 
$50,000. The question here is one of. power — ^had the referee the 
right, under the provisions of the Bankruptcy Act, to make the award 
of $10,000 in question? 

Section 48a provides what the trustees' compensation shall be. It 
is based on all moneys disbursed or turned over to any person, in- 
cluding lienholders, by the trustees. The percentage is such as may 
be allowed by the courts, not to exceed 6 per centum on the first $500, 
4 per centum on moneys in excess of that sum, etc., etc. If there be 
three trustees the court shall apportion the fees and commissions be- 
tween them according to the services actually rendered, so that there 
shall not be paid to trustees for the administering of any estate a 
greater amount than one trustee would be entitled to. If other pay- 
ments are made to the trustee for his services, authority for such 
payments must be found outside of the act for there is certainly 
nothing in the act authorizing additional payments. The courts: are 
wholly controlled by the provisions of the act. As was said by the 
court in Re Breakwater, 224 Fed. 333, 140 C. C. A. 19: 

"Congress Intended by the amendments to section 40a and section 4;8a to 
provide wlmt It considered ample compensation for services to be rendered 
by referees and trustees, and by section 72, to relieve the courts of the neces- 
sity of determining what constitutes legal compensation for those officers." 

Section 72 is as follows : 

"That neither the referee, receiver, marshal, nor trustee shall in any form 
or guise receive, nor shall the court allow him, any other or further compen- 
sation for his services than that expressly authorized and perscribed in this 
act" 

The facts are stated in the opinion of Judge Augustus N. Hand 

and need not be repeated here. We agree with him that it cannot be 

said that the trustees disbursed the money received from the sale of 

the rubber except as to the $50,000 profit upon which commissions 

^ere allowed. 

The order is affirmed. 
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CBESTA et aL t. MAXWBLIi et aL 

In re GHIRADELLI'S ESTATE et aL 

(Circuit Court of Appeals, Ninth Circuit. March 27, 1916.) 

No. 25d7. 

Bankbuftcy ^=»439 — ^REVjaw of Pboceedinob — ^Petitions to Re vise — Ju- 

BISDICTION. 

Act June 7, 1878, c. 160, 201 Stat. 99, repealing Bankr. Act March 2, 
1867, c. 176, 14 Stat 617, provided that such repeal should not invalidate 
or affect any pending cause in bankruptcy, but that as to all such pending 
cases and all future proceedings therein, and in respect to all rCghts of 
debtors and creditors, except the right of commencing original proceedings, 
the acts thereby repealed should continue in full force and effect until the 
same should be fully disposed of, as if such acts had not been repealed. 
Held, that Bankr. Act July 1, 1898, c. 541, 30 Stat. 553, § 24b (Comp. St. 
1913, § 9608), giving Circuit Courts of Appeals Jurisdiction to superintend 
and revise in matters of law the proceedings of inferior courts of bank- 
ruptcy within their jurisdiction, gives a Circuit Court of Api)eals no Juris- 
diction of a petition tp revise an order denying a petition to require as- 
signees under the act of 1867 to pay certain dividends to the petitioners. 

[Ed. Note.— For other Cases, see Bankruptcy, Cent Dig. | 915; Dec. 
Dig. «S=»439.] 

Petition for Revision of Proceedings of the District Court of the 
United States for the First EHvision of the Northern District of Cal- 
ifornia ; Maurke T. Dooling, Judge. 

In the matter of the estate of Domingo Ghiradelli and another, co- 
partners as D. Ghiradelli & Co., and individually, bankrupts. On peti- 
tion by Frank Cresta and others to revise an order denying certain re- 
lief against T. V. Maxwell and others, assignees. Petition dismissed, 

T. Z. Blakcman, of San Francisco, Cal., for petitioners, 
E. J. Pringle, of San Francisco, Cal., for respondents. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This is a petition for revision under and by 
virtue of subdivision "b" of section 24 of the Bankruptcy Act of July 
1, 1898, giving to the several Circuit Courts of Appeal — 

"jurisdiction in equity, either Interlocutory or final, to superintend and revise 
in matter of law the proceedings of the several inferior courts of bankruptcy 
within their jurisdiction. Such power shall be exercised on due notice and 
petition by any party aggrieved," "^ 

The proceedings in the court below so sought to be revised were 
had in the matter of parties adjudged to be bankrupts under and by 
virtue of the Bankruptcy Law approved March 2, 1867, and the money 
claimed by the petitioner is a portion of two dividends declared in the 
course of the administration of that bankrupt estate, one for $252, 
and the other for $78.75, for which respective dividends checks were 
drawn by the assignees of the estate in favor of the creditor of record 
in the proceedings, one Tomaso Cresta, and which checks were paid 
by the bank having custody of the bankrupt estate ; the petitioner con- 
tending, however, to the wrong persons, Cresta being then dead. 
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We are precluded from deciding or considering the points made in 
argument on behalf of the petitioner, for the reason that thfs court is 
without any jurisdiction in the matter. The Act of Congress of June 
7, 1878, c. 160 (20 Stat. p. 99), in repealing the Bankruptcy Law of 
1867 and its amended and supplemental act, expressly provided : 

"That such repeal shall in no manner invalidate or affect any case in bank- 
rnptoy instituted and pending in any coort prior to the day when this act 
shall take effect; but as to all such pending cases and all future proceed- 
ings therein, and in respect of aU pains, penalties, and forfeitures which 
shall have been incurred under any of said acts prior to the day when this 
act takes effect, or which may be thereafter incurred, under any of those pro- 
risions of any of said acts which, for the purposes named in this act, are 
kept in force, and all penal actions and criminal proceedings for a violation of 
any of said acts, whether then pending or thereafter instituted, and In re- 
spect of aU rights of debtors and creditors (except the right of commencing 
original proceedings in bankruptcy), and all rights of, and suits by, or against 
assignees, under any, or aU of said acts, in any matter or case which shaU have 
arisen prior to the day when this act takes effect (which shall be on the 
first day of September, Anno Domini eighteen hundred and seventy-eight), or 
in any matter or case which shaU arise after this act takes effect, in respect 
of any matter of bankruptcy authorized by this act to be proceeded with 
after said last-named day, the acts hereby repealed shall continue in full 
force and effect until the same shall be fully disposed of, in the same majiner 
as it said acts had not been repealed." 

The petition for revision is dismissed, at petitioner's cost. 



In re ROSEfNTHAL. 

Appeal of AMERICAN WOOLEN CO. 

(Circuit Court of Appeals, Second Circuit March 14, 1916.) 

No. 3a 

Eankbtjptcy ^=>384 — Composition — Confibmation — Destbuction of Books. 
Where the books of a bankrupt, who could neither read nor write, were 
kept by his daughter, who destroyed the books each year after she had 
opened a new set and transferred to them the unclosed items, such de- 
struction was not fraudulent, so as to be within Bankr. Act July 1, 1898, 
c. 541, S 14b(2), 30 Stat. 550 (Oomp. St 1913, § 9598), which authorizes 
denial of discharge where the bankrupt, with Intent to conceal his finan- 
cial condition, destroyed or failed to keep books of account, and therefore 
did not authorize a refusal to confirm the composition with creditors. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. §§ 590-592; 
Dec. Dig. €=»384.] 

Appeal from the District Court of the United States fo^ the South- 
cm District of New York. 

In jthe matter of Samuel Rosenthal, trading as S. Rosenthal & Co., 
bankrupt From an order confirming a composition offered by the 
alleged bankrupt prior to adjudication, the American Woolen Company 
of New York appeals. Affirmed. 

^=>For other caBes tee lame topic ft KBY-NUMBER in all Key-Numbered Dlsests ft Indexes 
231 F.— 29 
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Hays, Hershfield & Wolf, of New York City (Henry H. Kaufman, 
Charles H. Broas, and Albert Falck, all of New York City, of coun- 
sel), for appellant. 

Mauftice S. Hyman, of New York City, for respondent 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This is an appeal from an order confirming 
a composition offered by the alleged bankrupt prior to adjudication. 
The confirmation was opposed by creditors on the ground that the 
bankrupt destroyed books of account from which his financial condition 
might be ascertained. Section 14b (2) of the act. The situation is 
sui generis. The bankrupt can neither read nor write. He knew 
nothing about the modem methods of bookkeeping and intrusted all 
the bookkeeping to his daughter who had been in the habit of open- 
ing a new set of books each year — for a period of six years. After 
all items had. been closed or transferred to the new books she destroy- 
ed the old set. The books were destroyed in circumstances which 
precluded any inference that fraud or concealment was intended. The 
mere destruction is not prohibited unless it be done with guilty intent, 
and here there is no such proof and no pretense that a fraud was per- 
petrated. The law was not intended to punish ignorance but it was 
intended to punish fraud, and this element is wholly lacking from the 
proof. 

No creditor has been actually injured by what took place and it 
would be placing a highly technical and unnecessarily harsh construc- 
tion on the act to punish a man not shown to be dishonest because of 
his ignorance of the proper way to keep his accounts. 

The order confirming the composition is affirmed. 



ARTHUE ACKBRMAN LIGHTERAGE CO. v. CITY OF NEW TORK. 

(Circuit Court of Appeals, Second Circuit. February 15, 1916.) 

No. 157. 

Collision ^=»71(3) — Submerged Catamaran — Failure to Give Warning. 
The owner of a catamaran, so loaded witb piles that some of them ex- 
tended beyond the others into a slip under the water,. /teZd liable for in- 
jury to a tug by striking the same without notice or knowledge of the 
obstruction. 

[Ed. Note. — For other cases, see Collision, Cent. Dig: { 101; Dec Dig. 
<©=>71(3).] 

Appeal from the District Court of the United States for the South- 
ern EMstrict of New York. 

Suit in admiralty for collision by the Arthur Ackerman Lighterage 
Company against the City of New York. Decree for libelant, and 
respondent appeals. Affirmed. 

^=»For oUier cases see same topic ft KEY-NUMBER in all Key-Numbered DigesU ft Indexes 
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On appeal from awarding damages to the libelant for injuries sus- 
tained by its tugboat, Peter L. Colon, occasioned by a collision with 
the submerged portion of a catamaran belonging to the city of New 
York. 

Lamar Hardy, of New York City (Terence Farley, E. Crosby Kin-, 
dleberger, and George P. Nicholson, all of New York City, of counsel), 
for appellant. 

Frederick W. Park, of New York City, tor appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. A misleading and imperfect map of the locus 
in quo is found in the record which, after being altered by consent of 
counsel, sufficiently shows the place of collision and the reason there- 
for. The tugboat Colon was proceeding up the East River on a strong 
flood tide destined for her slip south of Pier No. 36. In order to 
make the turn safely it was necessary to go a short distance above 
the slip. While rounding to and before she got straightened out she 
struck the submerged portion of a loaded catamaran which was lying 
on the south side of the pier about 80 feet from the end. It is evident 
that the catamaran was so loaded that the ends of some of the sub- 
merged piles extended outwardly and that they very materially cir- 
cumscribed the theater of operation. They made dangerous a part of 
the slip which, apparently, was free from danger. This being so, it 
was clearly the duty of the city to have some one at the pier to warn 
entering vessels of the danger, or, at least, it should have placed a 
signal ttiere for that purpose. We are unable to find any negligence in 
the navigation of the Colon. Her master seeing nothing above the 
water to indicate that there was hidden danger beneath it, proceeded 
to enter in the ordinary, way and struck a hidden object — ^unquestion- 
ably a projecting pile— of which he had received no notice and the 
presence of which he had no reason to suspect. The usual length of 
these logs is about 50 feet, but it appears that there were about 20 
logs on this catamaran which were 70 feet long. These logs would, 
even if loaded properly, project about 10 feet from the bulk of the 
cargo, lliere was notfiing, however, to warn the master of the tug 
of these projections. The damage was done because he was given no 
warning of a submerged obstruction when he was clearly entitled to 
such notice. 

The decree is affirmed with interest and costs. 



Digitized by 



Googfe 



452 281 FEDERAL REFORTBB 



THE C5HISWICK. 

(Circuit Court of Appeals, Flftb Circuit. March 11, 1916. Amendment of 

Decree, May 3, 1916.) 

No. 2873. 

Admiralty «s»21 — ^JtrsisDicnoN — BNroBCiNO State Statute — Suit fob 
Wbongful Death — "Makitikb Tort." 

The Injury of a stevedore, while employed in discharging a vessel, 
through a defective appliance furnished by the ship, constitutes a "mari- 
time tort" ; and where death resulted after his removal from the ship 
a remedy given by the state statute may be enforced and relief given to 
admiralty. 

lEd. Note.— For other cases, see Admiralty, Cent Dig. || 218-220; 
Dec. Dig. ^=s>21. 

For other definitions, see Words and Phrases, First Series, Maritime 
Tort.] 

Appeal from the District Court of the United States for the North- 
ern District of Florida; William B. Sheppard, Judge. 

Suit in admiralty by Mary A. Clarke against the Britain Steamship 
Company, Limited, owner of the British steamship Chiswick, and oth- 
ers. Decree for libelant, and respondents appeal. Affirmed. 

Charles R. Hickox and Kirlin, Woolsey & Hickox, all of New York 
City, and John C. Avery, of Pensacola, Fla., for appellants. 

W. A. Blount, Jr., of Pensacola, Fla., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. A majority of the judges are of opinion that the 
proximate cause of the injury resulting in the death of James C.. Clarke 
was the defective topping lift, for which the ship was responsible, and • 
that James C. Clarke was not chargeable with contributory negligence 
in the matter of his injury. 

All the judges agree that the cause of action arising on the steam- 
ship Chiswick was a maritime tort, and as it resulted in the death of 
said Clarke within 20 to 30 minutes after his removal from the ship, 
the right to recover damages for such tort given by section 3145, Gen. 
St. Fla. 1906, could be enforced, and^ relief given in admiralty. 
' As the lower judge rendered no written opinion, we are not informed 
as to the basis upon which he calculated and assessed the damages 
allowed in the decree rendered. We infer that he followed' the rule 
of damages as given in article 3146, Gen. St. Fla. 1906. From our 
examination and consideration of the evidence, we are not prepared to 
say that the damages awarded respondent were excessive. 

No one of the assignments of error being well taken, the decree ap- 
pealed from is affirmed. 

Amendment of Decree. 

On further consideration of this case, the decree heretofore rendered Is 
amended so as to provide that the costs, including costs of tranacrlpt, shall 
be divided equally between the appellants an d appelleee. ^ 

e=:»For other cases see same topic & KBT-NUMBBR In aU Key-Numbered Digests ft Indezet 
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PERUiAN T. STANDABD WBUDINO 00. 

(District Court, S. D. New York. August 18, 1915.) 

t Patents ^=>328 — ^Vauditt and Infbinoemxnt— Dbkountabue Rnis tob 
Wheels. 

The Perlman patent. No. 1,062,270, tor a demountable rim for carrying 
the tire of automobile whe^ which may be readily and speedily removed 
and replaced, with means for locking it on a fixed rim and the felly of the 
wheel, was not anticipated and discloses inyention. Claims 8, 11, 12, and 
13 construed, and held infringed. 

2. Patents ^=:>73 — ^Anticipation — ^Pbiob Patents. 

A patent is not anticipated by a prior patent, where the patentee car- 
ries the date of his inyention back to a time prior to the Issuance and 
publication of the alieged anticipating patent. 
[Ed. Note.-*-])\>r other cases, see Patents, Cent Dig. | 64; Dea Dig. 

In Equity. Suit by Louis H. Perlman against the Standard Weld- 
ing Company. On final hearing. Decree for complainant. 
Decree affirmed 231 Fed. 734, C. C. A. . 

Daniel J. Mooney, of New York City (Melville Church and Edgar 
M. Kitchin, both of Washbgton, D. C, of counsel), for plaintiff. 

Fish, Richardson, Herrick & Neave, of New York City (Fay & 
Oberlin, of Cleveland, Ohio, of coiKisel), for defendant. 

HUNT, Qrcuit Judge. Suit for infringement of letters patent No. 
1,052,270, issued to the plaintiff on an application filed June 29, 1906, 
which was the continuation of, and the substitute for, an application 
filed May 21, 1906. The wheel made by defendant is alleged to con- 
tain and embody plaintiff's invention as in claims 8, 11, 12, and 13. 
The defendant denies (a) infringement ; (b) that plaintiff was the orig- 
inal and first' inventor of the alleged improvement in wheels contained 
in said patent; and (c) that it was not known and used by others be- 
fore its alleged invention by plaintiff. It avers that the subject-matter 
of the patent had been, prior to its alleged invention or discovery by 
Perlman, or more than two years prior to his application, patented 
or described in certain named letters and in printed publications, and 
that, in view of the state of the art, the subject-matter of the patent 
did not involve any invention whatsoever. 

[1] Plaintiff's patent relates to improvements in wheels, and more 
particularly to the demountable rim type. It is stated tliat the object 
is to provide a demountable rim, sustaining a tire capable of ready 
ai^lication to, and removal from, a fixed rim and felly of a wheel; 
the demountable rim being so constructed as to facilitate the applica^ 
tion and removal of a shoe. Means are provided for firmly and rigid- 
ly retaining the demountable rim on the fixed felly and rim while in 
use. The fixed rim has an annular flange on one edge. There are 
threaded apertures in the body of the fixed rim, intermediate at its 
edges, through which are threaded bolts formed with a frustorconical 
entering end. The demountable rim, which is slid axially onto the 
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fixed rim from the flangeless end of the latter, has conical or frusto- 
conical apertures into which these bolts enter and lock the demount- 
able run firmly in place. Locking nuts prevent loosening of the bolts. 
The bolts serve as connectors between the wheel body and the de- 
mountable rim, and are adapted to exert outward radial pressure on 
the latter. The demountable, or tire-carrying, rim is made in two 
sections, each of which is cut away for a portion of its thickness, form- 
ing an annular shoulder, and one of which overlaps the other for the 
width of the cut-away portion, with the free edge of each lapping por- 
tion engaging the shoulder of the other. These sections are secured 
together by screws. Each section has at its outer edge a clencher 
flange, curved to produce an annular groove to receive the annular 
beads of a tire shoe. The demountable rim has an aperture for the 
valve stem, and the fixed rim and felly have a notch into which the 
stem enters. Short-stem lugs, designed for use in connection with 
a detachable operating, tool, are employed to engage the tire shoe and 
press it into position, with its beads in the grooves of the flanged edges 
of the rim. The tire-carrying rim is of such diameter as to be easily 
slipped over the fixed rim; the valve stem as it enters the notch in 
the fixed rim and felly serving a^ a guide for the proper positioning of 
the demountable rim on the fixed rim. When the radial bolts are 
screwed into the conical openings and the nuts are tightened, the de- 
mountable rim is fast on the wheel. The bolts cause the demountable 
rim to be moved radially away from the fixed rim and also laterally 
against the annular flange of the fixed rim. A witness for the plaintiff 
testified that the bolts also serve to prevent the demountable rim from 
creeping or rotating upon the t>ody of the wheel. 
The claims sued on, 8, 11, 12, and 13, read as follows: 

"8. The combination of a demountable rim having radially disi>osed clench- 
er flanges, a tire shoe having beads engaging said flanges, a wedge-shaped 
clamping plate bearing against said beads and adapted when moved to force 
said beads against said flanges, and means accessible from the inside of the rim 
for drawing the clamping plate radially toward the rim." 

*'ll. The combination, with a wheel body, of a demountable lim therefor, 
a locking element, having a tapering portion, that is adapted to be moved 
radially and to thereby exert pressure against the rlin outwardly radially of 
the wheel body, and to act as a wedge laterally, said locking element having an 
engagement with the wheel body whereby it may be moved radially of the 
wheel body. 

**12. The combination with a wheel and its felly of a demountable rim there- 
for, a locking element having a tapering end that is adapted to be moved ra- 
dially and to thereby act as a wedge laterally and exert pressure against said 
rim radially of the wheel, said locking element having a threaded engagement 
with the wheel structure whereby it may be moved radially of the wheel. 

"13. The combination, with a wheel body, of a demountable rim therefor, 
and a locking dement, having a tapering portion, that is adapted to be moved 
to exert pressure against the rim outwardly radially of the wheel body, and 
to act as a wedge laterally, said locking element haTing an engagement with 
the wheel body." 

Plaintiff contends that each of his locking elements consists of a 
wedge acting against an inclined face of the demountable rim and driv- 
en by a power element which anchors the wedge to the wheel ; that the 
fact that the inclined face is that of a conical opening is merely an in- 
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ddent, not altering the dual action of the locking element; that the 
wedge is the tapered end of a bolt, and the bolt itself the power means ; 
that the locking means consist of a series of wedges, and that the bolts 
which carry the wedges are the actuators ; that each bolt in defend- 
ant's device is threaded through the wood felly and fixed rim, and has 
a movable nut which actuates the wedge, and that there is but a re- 
versal of parts, with the same functions attained in the same way as 
with the movable bolt in a fixed nut actuating a wedge; that the im- 
mediate actuator of the wedge in defendant's device is a nut threaded 
on the bolt, and that there is no substantial distinction between moving 
a wedge by threading a bolt through a stationary nut, as in plaintiff's 
device, and moving a wedge by threading a nut along a stationary bolt, 
as in defendant's device. 

The defendant contends that in 1906 and 1907, along with a number 
of other manufacturers of automobile wheels and rims in this country, 
it began to make what is known as the "Old Style Continental De- 
mountable Rim," the characteristic features of which are substantially 
those of the exhibit introduced by the plaintiff as the defendant's wheel, 
and that the construction of this wheel was an adaptation of a wheel 
that had been previously introduced commercially to the trade in 
Europe, and particularly in France, where it was known as the Vinet 
demountable wheel, after the name of the presumed inventor, one 
Gaston Vinet, of Paris, France. Defendant's wheel has the ordinary 
spokes and wood felly and a fixed metal felly band, with an upturned 
flange on the inner side. There is an opening in the felly and band 
to receive the valve stem of a pneumatic tire. The demountable rim 
is of the clincher type, and is provided with a block which fits between 
two plates on the fixed rim, so that it will not creep. It is provided 
with a series of holes for nuts for short-stem lugs, and also with a hole 
for the valve stem. The locking devices, of which there are eight, 
consist of a bolt and a metal wedge. The bolts pass axially through 
the wood felly, and each has a head on its inner end, so shaped as to 
prevent its rotation. There is a nut on the outside end of each bolt. 
The wedges go between the demountable rim and the fixed rim, and 
exert an inclined pressure upon the demountable rim radially away 
from the wheel body, spacing it from the fixed rim, and also press it 
laterally against the flange at the other end of the fixed rim. The 
wedges used by the defendant are propelled by means of threaded bolts, 
the immediate actuators being 8 nuts threaded on the bolts. 

The same result is accomplished in both devices; a demountable 
rim is supported on a small amount of surface, and is capable of ready 
application and removal, and yet is firmly locked on the fixed rim 
while in use. While in the case of one there is a bolt, with a f rusto- 
conical end which enters a conical cavity in the demountable rim, and 
in the other (a) a bolt which enters the felly axially, and (b) a wedge 
plate, in each there is produced this effect: Radial pressure outward 
from the wheel body, and lateral pressure against the curved flange 
of the fixed rim, is exerted on the demountable rim. The demountable 
rim of the defendant, like that of the plaintiff, is of rolled sheet metal, 
comparatively thin, capable of an amount of distortion, yet sufficiently 
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rigid to carry the full load between the points of support. Again, the 
demountable rim of the defendant is cylindrical, like plaintiff's, and 
is made so as to have certain spaced inclined surfaces engaged and 
locked by small wedges like plaintiff's, and provided with locking 
wedges for engaging the rim at spaced points; the wedges being 
constructed to present the least amount of surface in contact with the 
rim. 

I can perceive no distinction in function between the two wheels, 
and as a fact the question that presents itself is whether or not such 
a similarity exists between the patented device and the defendant's 
wheel as will sustain the claim of infringement. 

A feature of plaintiff's invention is the means of anchoring the 
pneumatic casing to the demountable rim^ such means being a short- 
stem lug. Before Perlman invented, lugs known as long-stem ones 
were in common use for the purpose of keeping the beads from work- 
ing out of engagement with the flanges ; the same being long enough 
for all purposes of working the tire. There had been difficulty in using 
short-stem lugs because of the impossibility of applying the tire beads 
in place while the lug was in place. It was customary to push the lug 
radially outtvard on the body of the tire while the outer bead was 
being positioned. In seeking a practical short-stem lug, the difficulty 
to be overcome was the positioning of the lug. Perlman, however, 
conceived the idea of providing a detachable handle whereby the short- 
stem lug was made possible, since the capacity for positioning^ the 
short-stem lug enabled its use and so enabled its existence. The short- 
stem lug shown by plaintiff and by the defendant, when compared, 
disclose identity in structure and function. 

Defendant has cited many references. Relating to the prior art, the 
more important point for consideration is whether, considering the 
demountable rim in itself, the wheel and locking means co-operate to 
tension the demountable rim while in use and to altew the rim to fall 
off after the kcking means are released. References to inventions 
describing removable tire-carrying rims which had to be forced off 
while they were still held rigid are not very helpful, in view of the fact 
that the rims of plaintiff and defendant are rigidly mounted in use, 
but are never removed while they are rigidly mounted. It is unneces- 
sary to prolong the discussion by entering upon detailed examination 
of the references cited by defendant. It is sufficient to say that Perl- 
man's invention was disclosed to the public, and especially to officials 
of the defendant, and in its principles became useful and popular. The 
device of Perlman was a practical solution of the problem of replac- 
ing a deflated automobile tire in a quick and easy way. 

Patents issued subsequent to the invention, which was completed 
by Perlman in the summer of 1903, and which under the evidence must 
be found was first publicly used by Perlman on a Royal car in August, 
1904, are not decisive. Patents, however, of a date prior to August, 
1904, should be considered. Patent to Edenborough, No. 695,805, dis- 
closed a rim bolted by radial bolts incapable of tise where a rubber 
tire was applied to the metal rim, unless the idea of permanency of 
mounting was of prime consideration. The tightening wedge blocks 
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do not act as locking means, and the metallic rim is not demountable. 
Patents No. 4,447, 1846, and No. 405,710, 1889, showing railway car 
wheel structures with rims intended for being mounted permanently, 
ought not to be regarded as fairly in the prior art under examination. 
It strikes me that such structures apply to a foreign art. But, if I am 
wrong in so regarding them, still they could not be claimed to disclose 
a solution of a problem in the art of automobile wheels. In the car 
wheel art the object was to get the rim on just as tight as it could be 
put on and to mount it nearly with permanency, and in doing so the 
greatest amount of contact surface was provided between the rim and 
the wheel body of the car wheel. The British patent to Burnet, 1902, 
and United States patents to Gerstner, No. 631,294, 1899, and to Grier, 
No. 746,693, 1903, and Munger, No. 638,590, 1899, relate to structures 
involving demountable rims held tight upon their wheel bodies by 
conical fit or bolts pulling the rim down against the wheel bodies. Such 
a structure appears to have been found of little use, owing to the fact 
that the rim becomes so attached to the wheel body that it requires 
much more labor to remove it than to take the tire from the rim. 

The Q. D. rims, as they are referred to, are those where a ring or 
section of the channel or bed for the tire may be removed for releas- 
ing the tire, so that it can easily be taken off and a new tire replaced. 
It is necessary, however, under the patents for such rims, that the re- 
placed tire must be applied and the work performed on the road, in- 
cluding pumping up, which makes replacement much more laborious 
than the mounting of a demountable rim carrying an already inflated 
tire. Patents on the Q. D. rims include those issued to Tillinghast, 
No. 689,247, December, 1901, Latimer, No. 624,590, May, 1899, and 
Smith, No. 633,917, 1899. I am far from satisfied that under any 
figure in the Tillinghast patent there can be added size and capacity 
to be load-carrying and stress-distributing in a way to make a demount- 
able rim. Tillinghast shows a solid tire and core which does not 
stretch. He did not describe his figure as a demountable rim and, as 
I understand the drawing, the tire channel shown in the drawing of 
the Tillinghast patent is for a complete contact throughout its circum- 
ference. And what is true of Tillinghast is in a sense to be said of 
the others relied upon, for in all there is some form of side plate or 
section of the bed for the tire which has to be removed laterally, so 
that the tire can come off to be replaced by a new one, without pro- 
vision being made against need of inflating the new tire after mount- 
ing. Q. D. rim devices relied upon are based upon having a close, 
continuous bearing contact with all possible surface of the tire against 
the bed, whereas the principle applied in the demountable rim art is 
just the reverse. Obviously rims for solid tires, when considered with 
relation to the permanence of solid tires, would be of little practical 
value in the use of p.neumatic tires, where there is the lack of stability 
which characterizes the solid tires. 

The French patent to Vinet, No. 347,651, November 4, 1904, was 
considered by the Patent Oflice examiner, who referred to it in his let- 
ter of September 14, 1908, and cited it on December 10, 1908. Com- 
plying with rule 75 of the Patent Office rules of practice, Perlman 
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made a showing sufficient to overcome the Vinet reference, and there- 
after the examiner in the Patent Office abandoned Vinet. Perlman 
showed prior invention. Thereafter the Commissioner of Patents 
granted Perlman's claim 13, which read on the Vinet showing. As to 
claims 1 1 and 12, Vinet is not pertinent. As I understand it he shows 
a complete ring, not cross-cut or split, as appears in defendant's evi- 
dence, and fails to show a ring capable of expanding and moving 
radially. It is in evidence that claims 11 and 12 of the patent in suit 
being confined to a locking element capable of radial movement Vinet 
does not present a reference pertinent to them. 

[2] But upon a broader ground the plaintiff should not be defeated 
by reference to the Vinet patent, because the evidence convinces the 
court that plaintiff has proved his invention as antedating the foreign 
publication of date March 18, 1905. Elizabeth v. Pavement Co., 97 
U. S. 126, 24 L. Ed. 1000; Westinghouse Elec. Mfg. Co. v. Roberts 
(C. C.) 125 Fed. 9; Clark Thread Co. v. Willimantic Linen Co., 140 
U. S. 481, 11 Sup. Ct. 846, 35 L. Ed. 521; Hunnicutt Co. v. Gaston 
Co., 218 Fed. 176, 134 C. C. A. 56; Brooks v. Sacks, 81 Fed. 403. 26 
C. C. A. 456; Emerson & Norris v. Simpson Bros. Corp., 202 Fed. 
747, 121 C. C. A. 113; Westinghouse Co. v. Stanley Co., 133 Fed. 167, 
68 C. C. A. 523; Westinghouse Elec. & Mfg. Co. v. Saranac Lake 
Elec. Light Co. (C. C.) 108 Fed. 221. The evidence satisfies me that 
in 1903 plaintiff completed, and in 1904 in a successful way operated, 
his invention. It was not until 1904- that he put it into use in his auto- 
mobile, but entirdy credible witnesses have established the fact be- 
yond dispute that in 1903 plaintiff had reduced his invention to actual, 
tangible, physical shape. The testimony offered upon the issue of the 
early production of the invention of the patent in suit was very care- 
fully considered and weighed as the witnesses testified upon the stand. 
The need for very clear proof was well in mind ; yet, after sifting and 
analyzing, the evidence impels the conclusion that plaintiff has estab- 
lished beyond a reasonable doubt the use of his invention on the Royal 
car in 1904. Documents sustain the oral proof and make the whole 
evidence convincing. For years, beginning back in 1900, the activities 
of plaintiff were applied to work upon the repairing of tires, always 
with a view of inventing means to avoid the delays incident to such 
repairs on the road. Men of unquestioned responsibility and char- 
acter have told of experiences in 1903 where plaintiff dilated upon 
possible means of overcoming tire troubles. Not that sucli evidence 
establishes early invention, but it does prove the existence of facts 
showing conditions out of which invention might well be forthcoming. 
There can be no successful dispute of the documents which show that 
in 1903 plaintiff was working on material exhibits offered in evidence, 
and plainly evidence of things which led up to the production of the 
wheel offered in evidence must have preceded the work on the wheel 
itself, and the mental conception was there. 

After many unsuccessful attempts to carry out his idea, Perlman 
procured two automobile wheels, took them to a shop, and had a cer- 
tain wheel produced, which was afterwards taken to his house in New 
York. Documents show that one of such wheels was finished some 
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time before July 1, 1903, and that he paid a bill to the manufacturing 
company before July 16, 1903. The factory people recall having done 
the work for Perlman, and distinguish the work done prior to July 1, 
1903, from that put upon the second wheel, with lugs or stops at the 
back. The record discloses that tests were made after the delivery of 
the wheel to Perknan at his residence in the spring of 1903. These tests 
were made in the house, and it was not until August, 1904, that the 
plaintiff bought a Royal car and applied to it his invention. Another 
wheel was made before May 1, 1904. In October, 1904, he put his 
wheels on a Welsh car and used it. The invention was satisfactory to 
the inventor, and the methods of mounting the demountable rim and 
the short-stem lug for securing the tire on the rim were perfect and 
complete. A number of witnesses say they went riding with Perlman 
in the summer and fall of 1904; one witness particularly recalling 
that he went with Perlman in the Welsh car to attend the first Vander- 
bilt Cup race, the date of which was the fall of 1904. Some of the 
witnesses for the plaintiff were men without mechanical training, but 
they have described in a general way the construction and operation 
of plaintiff's devices, and have stated enough to show that the struc- 
ture which Perlman employed was a conical recess and was operated as 
Perlman says it was operated. 

Perlman delayed filing a patent application, and it may be that in 
this he imperiled his rights. But his explanation impressed me as en- 
tirely credible. He said that, while the tests of his invention had 
proved satisfactory, yet, as the work of changing tires in the garage 
after the demountable rim had been brought in with a ruptured tire 
was considerable, he undertook to solve the problem presented by such 
conditions before filing his patent application for his completed in- 
vention. In 1905 he made a split rim, or demountable Q. D. rim. 
He consulted counsel and then took steps to obtain a patenf. He filed 
two applications within the two years allowed by the statute in which 
to file an application after public use of an invention. In doing this 
I should say that he complied with the law and was rightfully allowed 
the claims in suit over the patent to Vinet, as well as over other refer- 
ences adverted to by the defendant in this suit. 

Claim 12 of the patent in suit was introduced subsequent to a deci- 
sion by the Court of Appeals for the District of Columbia, but is not 
inconsistent with an order of the Commissioner of Patents made prior 
to the sending of the record in litigation which found its way to the 
Court of Appeals of the District of Columbia. Claims 11 and 13 were 
added without reference to previous proceedings, and subsequent to 
the decision of the Court of Appeals, affirming a decision by the 
Commissioner of Patents refusing certain claims made by the appli- 
cant. No claim on which the patent in suit issued was ever presented 
or acted upon which was limited to a locking element acting in two 
directions, both in a radial and lateral way, and it would seem to fol- 
low no claim was ever canceled on the record, which is to be consid- 
ered as a concession that the patentee is not entitled to the protection 
afforded by claims 11, 12, and 13. I do not believe that the Court of 
Appeals of the District of Columbia by any mandate precluded, or in- 
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tended to preclude, the Commissioner from granting claims 11 and 13 
of the patent in suit, for the opinion of the c6urt refers the matter 
to the consideration of the Commissioner. In re Perlman, 39 App. D. 
C.447. 

Passing to the file wrapper, we find that Perlman appears to have 
believed that he invented more than he really did. This is shown by 
his application, serial No. 318,075, presented in the Patent Office, 
wherein he claimed the broad idea of a tire-carrying demountable rim, 
without limitation as to its method of mounting or means of retention. 
While his first application was pending, when he filed his application 
No. 324,045, he did not present claims in the second case covering the 
same ground as those which had been included in the first case. In 
his first application, No. 318,075, claim 1, he used this language: 

"In a device of the class described, the combination, with a tire, of means 
connected therewith for enabling the application thereof directly to a wheel 
in either an inflated or a deflated condition/' 

It may be that the inventor did not wholly understand the claim of 
wedges and means for actuatinp; those wedges for effecting locking 
action at that time. But in claim 8 of his original application. No. 
324,045, he clearly and expressly did use language referring to a 
wedge action and to wedges for effecting locking action. Defendant 
asks a construction which would limit the original idea to wedging a 
rim circumferentially, but I think the statement in the application that 
the rim was to be wedged for adjusting the rim to its proper position 
on the felly refutes a limitation as contended for. More reasonable 
does it appear to regiard the wedges actuated by the radial bolts as 
meant for and used as means for making a tight fit of the demountable 
rim upon the annular stop flange. An error by the draftsman failed 
to show tli/e wedges in the application No. 318,075, and the inventor 
merged that case in the application on which the patent in suit was is- 
sued. Application No. 324,045 was followed by persistent efforts on 
the part of plaintiff to obtain recognition. Merger was had. The 
claims were modified in response to the status of the art. Many claims 
were presented, and many canceled, and yet I find no claim of the same 
scope as the claims of the patent, and none which, being conceded to 
be nonpatentable, can be construed as an estoppel against Perlman's 
right of protection against infringement by a rim wheel, demountable, 
embodying locking elements placed to press the demountable rim radi- 
ally outward and thrust it at right angles to the radial action in the 
final or operative position and to lock there tensioned during use, but 
capable of being readily released from tension, allowing the rim to as- 
sume a loose position before it starts to move off of the wheel. Hess 
Bright Mfg. Co. and D. W. & M. Co. v. Pichtel & Sachs, 219 Fed. 
723, 135 C. C. A. 421. 

I find claims 11, 12, and 13, of patent No. 1,052,270, which are di- 
rected to the demountable rim locking means and the ccHnbination 
thereof with a wheel body and its demountable rim, are infringed. 

Claim 8, relating to the wedge-shaped clamping plate for clamping 
the clincher bead of a tire, and the combination therein set forth, is for 
a device used with defendant's structure when the apertures and re- 
cesses of defendant's demountable rim are made use of at all. The 
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evidence shows that the depressed portions in the median line of de- 
fendant's demountable rim, each of which is apertured centrally, are 
of no utility except when employed for receiving the nut of a short- 
stem lug with the stem of the lug extending through the aperture, and 
the apertures are used in no way other than to receive a short-stenj lug. 
The combination set forth in claim 8 is present in the parts furnished 
by the defendant, as if the complete combination were sold by it 

FinaUy, Perknan's patent shows invention, completed by him in 
1903. Two distinct features mark the inventic«i : (1) The demountable 
rim combination, with its locking means ; and (2) the short-stem lug 
combination, for clamping the tire to the demountable rim. The in- 
vention claimed was based upon a provision for a demountable rim, 
which is loose on the wheel when applied, hut is locked by locking 
means, which may be unlocked and thereby may restore the loose con- 
dition before commencing removal. This same combination has been 
adopted by defendant, and the same combination as disclosed and. 
daimed in the patent in suit has been taken. Plaintiff disclosed to the 
defendant the patented invention before the defendant began to manu- 
facture demountable rims. 

The evidence requires the finding of infringement and the grant- 
ing of an injunction and. accounting in usual form. 



UNITED STATES v. SALOMON. 

(District Ootirt, B. D. Louisiana. January 29, 1916.) 

No. 15210. 

L AUBNS ^S5»68 — ^NaTUBAUZIATION — PR00BDUBIfr--*Dl8CBKTI0N Or COUKT. 

Act June 29, 1906, c. 3502, § 6, S4 Stat 598 (Comp. St. 1913, | 4351), pro* 
Tides that final action on petitions tor naturaUzatlon shaU be had only 
on stated days^ to be fixed by rule of court, and that in no case shall 
final action be had upon a petition until at least 90 days have elapsed after 
filing and posting the notice of such petition. The amendment of Jnne 
25. 1910 (36 Stat 830, c. 401 [Comp. St 1913, | 4352]), anthorlsdng the 
naturalization without a previous declaration of intention of persons ex- 
ercising tlie rights or duties of citizens nnder the impression that they are 
citizens, because of misinformation, provides that such appUcant shaU 
comply in aU other respects with the law relative to the issuance of final 
papers of naturalization. Held, that the provialons for poeting of notice 
of the petition and for hearing on stated days after 90 days' posting are 
directory, at least when applied to persons applying under special acts, 
and may be disregarded in the sound discretion of the court; and hence 
it was within the discretion of the court to naturalize, without the posting 
*of the petition, a person known to the judge to be patriotic, honorable, and 
law-abiding, who had been appointed to a position to which he was in- 
eligible unless a citizen^ where the pubUc interest, as well as his own, 
required his immediate naturalization. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145; De<\ 
Dig. <S==>68.] 

2. Alhens ^»71%, New, voL 7 Key-No. Series— Naturalization — Cancella- 
tion OF Cebtifioates — "Illegality" — "Ibrbgulabitt." 

Conceding that it was error to naturalize an applicant, where notice 
of his petition had not been posted for 90 days, the error was not ground 

tB»Vor oOmt MtM Me same topic ft KBY-NUMBBR In all Key-Numbered Dig«rts ft Indexes 
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for canceling the certificate, under Act June 29, 1906, ( 15 (Comp. St. 
1913, i 4374), authorizing the cancellation of certificates for fraud or 
Illegality, as it was only an "Irregularity," which Is a want of adherence 
to some prescribed rule or mode of proceeding, and not an '^Illegality," 
which denotes a radical defect (citing Words and Phrases, Illegality). 
3. Equity ^s»45i^— Bell of Review — Gboundb. 

A bin of review will not lie unless the party Is aggrieved by the de- 
cree, and It makes no difference that he might have Insisted on the error 
at the original hearing or on appeal. 

[Ed. Note.— For other cases, see Equity, Cent Dig. { 1095 ; I>ec. Dig. 
<e=»450.] 

In Equity. Suit by the United States against Oscar Ernst Moritz 
Salomon to cancel a certificate of naturalization. Bill dismissed. 

Walter Guion, U. S. Atty., of New Orleans, La; 
John P. Sullivan, Arthur Landry, and Edward M. Heath, all of 
New Orleans, La., for defendant 

FOSTER, District Judge. This is a bill to cancel a certificate of 
naturalization. The facts are set out in the bill and answer, and are 
not disputed. They are as follows: 

On July 21, 1914, the defendant applied for naturalization under the 
provisions of the act of Congress of June 25, 1910, and was naturaliz- 
ed by order of court the same day. In support of his application he 
filed his affidavit, setting up the following facts as justifying his be- 
lief, that he was a citizen and showing he had exercised the rights and 
performed the duties of a citizen : 

"In April, 1876, I was Informed by Dr. Paul Goddard that I was a dtlzen 
of the United States, having, prior to that time, filed my declaration of in- 
tention as prescribed by law then in vogue in Philadelphia, Pa., with the 
court of common pleas of Philadelphia, Pa., comer of Sixth and Chestnnt 
streets, in said city and state. My papers for said naturalization I thought 
lost, having, in 1876, lost my trunk, which contained all of my papers and 
my supposed naturalization paper, together with my winter clothing. I 
have exercised the following rights and duties of a dtlzen of the United States: 
I have been voting In New Orleans, La., since 1884 to the present date. I 
have served as a petit juror In the criminal district court for the parish of 
Orleans. I have served as a member of the United States Public Health and 
Marine Hospital Service in 1905; have served as special officer in New 
Orleans, La., during the 'Charles riot,' to protect negro schools. During three 
recent epidemics In New Orleans, La., I served as general manager of the 
Third Ward Sanitary Association." 

[1] It is admitted by the government that the petition was filed in 
good faith, that the applicant was guilty of no fraud and was entitled 
to be naturalized under the provisions of the act of 1910; but* the 
point is raised that as notice of the petition for naturalization had not 
been posted for 90 days before the decree was entered, in accordance 
with section 6 of the act of Congress of June 29, 1906, the order ad- 
mitting the defendant to citizenship is illegal and void. As support- 
ing its contention, the United States relies particularly on the cases of 
United States v. Peterson, 182 Fed. 289, 104 C. C. A. 571, and In 
re Schrape (D. C.) 217 Fed. 143. These cases are undoubtedly in 
point, but are not of controlling atBthority, and I do not find them 
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persuasive, as it has been the settled policy of this cewirt to waive the 
posting of the application in cases coming under the special acts, when 
its enforcement would work a hardship and there is no doubt of the 
good faith and eligibility of the applicant. 

In the administration of the naturalization laws the courts are vest- 
ed with large discretion, and this is particularly true of the amend- 
ment oft 1910. It is a familiar rule that statutes are to be given a 
reasonable construction, so as to avoid hardship, injustice, and even 
great inconvenience. In construing the amendment of 1910, it is in- 
conceivable to my mind that Congress should have intended that a 
man who believed himself to be a citizen and had been honestly and 
patriotically acting as a citizen on that assumption, while relieved 
of the delay incident to filing a declaration of intention, should be 
held up for 90 days, or perhaps longer, when it might be vitally im- 
portant to him that there be no hiatus in his status as a citizen, and 
to no good purpose. In the exercise of what I considered sound dis- 
cretion, I have immediately naturalized honorably discharged sailors 
and soldiers of the United States who were seeking re-enlistment, a 
member of the bar who was a candidate for public office, a director of 
a national bank, and many others similarly situated. The defendant 
in this case is well known to me to be a patriotic, honorable, law-abid- 
ing man. At the time he applied for naturalization he had been ap- 
pointed by the board of health to aid in the eradication of bubonic 
plague in New Orleans and was ineligible unless a citizen. I consid- 
ered, as I did with regard to the others, that the public interest, as 
well as his own, required his immediate naturalization. 

The government relies, however, on the concluding clause X)f the 
act in question, to wit : 

•* • • ♦ But such applicant for naturalization shaU comply in all other 
respects with the law relative to the issuance of final papers of naturalization 
to aliens." 

This clause but shows Congress must have considered that without 
It an applicant coming within the terms of the act would be subject 
to none of the provisions of the general law. It, of course, applies to 
anything required to. be done by the applicant, such as renouncing al- 
legiance, swearing to defend the Constitution, proving good character, 
etc. The posting of the application, however, is the duty of the clerk, 
not of the applicant, and the provision for hearing on stated days, 
after 90 days' posting, as required by section 6 of tihe original act, is 
addressed only to the court In my opinion these provisions are di- 
rectory, and not mandatory, at least when applied to persons apply- 
ing under special acts, and may be disregarded in the sound discretion 
oi the court. It is not to be presumed the court will knowingly ad- 
mit to citizenship an unworthy person. If it does so, the United States 
has the remedy sought to be pursued in this case. 

[2, 8] But conceding, for the sake of argument, that I am wrong in 
these views, there is another aspect of the case equally fatal to the 
government's right of action. By virtue of section 15 of the act of 
1906 the United States may sue to cancel a certificate of naturalization 
on the ground of fraud or illegality. It is conceded there was no 
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fraud in this case, and the only illegality complained o£ is the failure 
to post the application for 90 days. Tlie posting of the application 
is clearly a part of the procedure, and at most an irregularity. Ir- 
regularity is not synonymous with illegality. Illegality denotes a 
radical defect, while irregularity is a want of adherence to some pre- 
scribed rule or mode of proceeding. See Words and Phrases, vol. 
4, p. 3389, verbo Illegality. The statute gives no right of action to 
cancel a certificate of naturalization for irregularity, and aside from 
that fact the proceeding is in the nature of a bill ofi review, and will 
not lie because of mere irregularity in procedure. U, S. Bank v. 
White, 8 Pet. 262, 8 L. Ed. 938. Furthermore, the bill will not lie 
unless the party is aggrieved by the decree, and it makes no diflE^rence 
that he might have insisted on the error at the original hearing or on 
appeal. Whiting v. U. S. Bank, 13 Pet. 6, 10 L. Ed. 33; Burley 
V. Flint, 105 U. S. 247, 26 L. Ed. 986. 

There is not the slightest doubt that, if the government should pre- 
vail in this proceeding, the defendant could immediately file a new 
petition and be naturalized at the end of 90 days. The only possible 
damage the government could claim to have suflFered would be the 
violation of its public policy. This apparently was the main ground 
on which the decision in the Peterson Case, supra, rested; but that 
ground is no longer tenable, for Congress, in passing the Naval Ap- 
propriation Act of June 30, 1914 (38 Stat. 39S, c. 130), perhaps to 
overcome the effect of that decision, has provided for the immediate 
naturalization of honorably discharged members o£ the Navy, Marine 
Corps, and Revenue Cutter Service. It is well known that until quite 
recently sailors of the United States were popularly and officially con- 
sidered to be citizens by the mere fact of their enlistment and 
service, and, but for a decision of the Comptroller denying them in- 
creased pay on re-enlistment unless regularly naturalized, it is doubt- 
ful that any special naturalization legislation would have been adopt- 
ed in their favor. There is no difference as to desirability between 
sailors and civilians of the same class as the defendant and a public 
policy that would admit one to immediate naturalization may well 
be invoked in behalf ofi the other. 

On the whole, the bill is without equity, and will be dismissed. 



In re McGUIGAN. 

In re SMITH. 

(District CJourt. N. D. New York. March 24, 1916.) 

MABSHAUNO AfiSBTS AND SECURITIES ^==>4 — BaNKBUPTCT — PbOCSEDINOS — ^DlB- 
TRIBUTION OF PBOPEBTY. 

A bankrupt, who had already mortgaged his residence, acquired other 
property subject to mortgages, payment of which he assumed. There- 
after he gave a second mortgage on his residence to the mortgagee of the 
last-acquired property, subsequently selling such property to tliird per- 
sons, who agreed to pay the several mortgages, including the second one on 
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his dwelling. Held, tb&t on bis bankruptcy, tbe banfcroptcy oourt^ being 
ooe of equity, would not, on foreclosure of tbe first mortgage on tbe bank- 
rupt's dwelling, apply tbe surplus to tbe i>aymeQt of tbe second mortgage, 
which bad been assumed by tbe bankrupt's grantees, altbougb after fore- 
closure by the second mortgagee, on failure of tbe grantees to discbarge 
tbe mortgage, snch surplus would be subject to payment of any deficiency. 

[Ed. Note. — For other cases, see Marshaling Assets and Securities, Cent. 
Dig. I 4; Dec Dig. ^=»4.] 

In Bankruptcy. In the matter of the bankruptcy of Patrick F. Mc- 
Guigan. Application by Edward L. Smith, as trustee of the bank- 
rupt, to continue an injunction against sate on foreclosure of proper- 
ty owned by the bankrupt, . and, on the other hand, to vacate the 
injunction absolutely and allow a sale on foreclosure. Injunction or- 
dered on condition. 

This is an application on the one hand by Edward L. Smith as trus- 
tee in bankruptcy of the above-named bankrupt to continue an injunc- 
tion against the sale on foreclosure of certain property owned by the 
bankrupt situate in the city of Utica, and on the other hand to vacate 
the injunction absolutely and allow a sale in foreclosure. 

Henry F. & James Coupe, of Utica, N. Y., for holder of mortgage. 
P. H. Fitzgerald, of Utica, N. Y., for trustee in bankruptcy. 

RAY, District Judge. There is a slight difference between the trus- 
tee in bankruptcy and the owner oi the mortgage now in process of 
foreclosure as to the amount due thereon, but tifiere is no dispute as 
to the validity of the mortgage. The owner of the mortgage claims 
that die amount due is about $3,400 while the trustee asserts that the 
amount due is only about $3,200. There are some unpaid taxes, but 
this is included in the amount above stated. 

The mortgaged property situate in Utica and covered by this mort- 
gage sought to be foreclosed is concededly worth at least $5,000. The 
holder of this mortgage James H. McLoughlin as administrator, etc., 
of Mary F. McLoughlin, deceased, assignee of the mortgage, which 
was given to one Rosa F. Baechle July 17, 1905, to secure the sum of 
$3,000 is therefore perfectly secure and in no danger of loss. The 
mortgage is due, and he is entitled to his money at an early day. The 
trustee in bankruptcy can sell this property free and clear of all in- 
cumbrances under an order of this court and give a perfect title. The 
disposition of the surplus can await further proceedings. There are 
other facts and circumstances, however, which have a bearing on what 
ought to be done in the premises. ' 

September 26, 1911, one Herbert E. Carter was the owner of a ho- 
tel property situate in the village of Chittenango, Madison county, N. 
Y., and on that day he conveyed same to Margaret McGarry and Wil- 
liam H. McGarry, her husband, and they gave to Carter on that day a 
mortgage thereon for the sum of $2,000 which mortgage is past due. 
On the same day the McGarrys gave to the West End Brewing Com- 
pany another mortgage, covering the same property, and also certain 
real estate in Utica, Oneida county, N. Y. (not that being foreclosed) 
to secure the payment of the sum of $3,000. This mortgage is past 
231 F.— 30 
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•due. November 11, 1912, the West End Brewing Company, in con- 
sideration of the sum of $500, released from the lien of said $3,000 
mortgage the property situate in Oneida county, but the consideration 
received, $500, was not applied on the mortgage, but to the payment 
of an account for beer sold and delivered to the McGarrys. This was 
done by agreement between the West End Brewing Company and the 
McGarrys. On the 6th day of November, 1912, Margaret McGarry, 
then the owner of this hotel property in Chittenango, conveyed the 
same to Patrick McGuigan, now bankrupt, in consideration of the 
sum of $1, as recited in the deed, and McGuigan, in such conveyance, 
assumed and covenanted and agreed to pay with interest thereon from 
November IS, 1912, the said mortgage of $2,000, given to Carter and 
also assumed and covenanted to pay, with interest thereon from No- 
vember 15, 1912, the said mortgage for $3,000, given to the West End 
Brewing Company. The assumption of these tvs'o mortgages by Pat- 
rick McGuigan was a part of tlie consideration for the conveyance to 
him. On the same day Patrick McGuigan gave to the West End Brew- 
ing Company a further mortgage of $2,000, covering not only the hotel 
property in Chittenango, but his house and lot in Utica, described in 
and covered by the mortgage to Rosa F. Baechle, and now owned by 
James McLoughlin, as administrator aforesaid. This mortgage of 
$2,000, given by McGuigan to the Brewing Company, thus became a 
second mortgage on the property in Utica owned by McGuigan, and 
also described in the Baechle mortgage now being foreclosed. There 
is a dispute and contest as to the amounts due on the $2,000 mortgage 
and the $3,000 mortgage given by the McGarrys, and there is no sat- 
isfactory proof as to the present value of the hotel property in Chit- 
tenango. 

On the 4th day of November, 1914, said Patrick F. McGuigan, now 
bankrupt, contracted to sell the said hotel premises situate in Chit- 
tenango to Nelson Abbott and Ella B. Abbott, parties of the second 
part, in consideration of the sum of $8,000, which the Abbotts agreed 
to pay, and the agreement provided that the sale and conveyance was 
made subject to the mortgage for $2,000, given by the McGarrys to 
Carter, then held by a Dr. Jenkins of Auburn, N. Y., and also subject 
to the mortgage for $3,000, given by th.e McGarrys to the West End 
Brewing Company, and also subject to the mortgage of $2,000, given 
by McGuigan and wife to the West End Brewing Company. The Ab- 
botts agreed to assume the payment of the said three mortgages, then 
amounting to $7,000, principal. Subsequently and January 2, 1915, a 
deed was given of this hotel property in Chittenango by the McGui- 
gans to the Abbotts, and they now own, occupy, and possess the same. 
In such deed the Abbotts assumed and covenanted and agreed to pay 
the said three mortgages as part of the consideration of the ccmvey- 
ance. The language of the assumption of the payment of these mort- 
gages is: 

"The parties of the second part [Abbotts] hereby assume and agree to pay, 
as part of the purchase price of said premises, the mortgages of $2,000.00 and 
^,000.00 and $2,000.00." 
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Abbott and wife paid at that time $1,000, and.the West End Brew- 
ing Cwnpany received it The Abbotts have paid about $600 on these 
mortgages. The first mortgage on the Chittenango property is now 
held by Frank X. Matt, the president of the West End Brewing Com- 
pany, and the other two mortgages for $5,000 and $2,000, respectively, 
are owned by that company. Abbott says he has paid about $200 on 
the principal of the mortgages assumed by him and his wife. 

In equity and justice the Abbotts are to pay the $2,000 mortgage, 
which is now a lien on the house and lot in Utica, and which the plain- 
tifiF in the foreclosure action is now seeking to sell. If the Abbotts pay, 
or are held to pay as they ought, then this house and lot in Utica will 
be released from the lien of the $2,000 mortgage and the surplus over 
and above the mortgage now being foreclosed will go to the creditors 
of McGuigan. This ought to be the result, and this result ought to be 
brought about. Just how it shall be done and ought to be done it is 
not now necessary to determine, but it is perfectly plain that no part 
of the value of this house and lot in Utica should beeaten up in costs, 
and it is also evident that the trustee in bankruptcy should have the 
control of the sale thereof ; the sale being fair and open and on due 
notice to all concerned. The surplus after- paying the mortgage held 
by McLoughlin and the taxes should be deposited in court subject to 
tlie determination of the rights of the parties including the trustee in 
bankruptcy thereto. Clearly the West End Brewing Company should 
not have it applied on their mortgage at present for the benefit of the 
Abbotts and to the exclusion and injury of the creditors of McGuigan. 
Without so deciding it would seem but just and equitable that the 
West End Brewing Company should pursue its remedy by foreclosure 
against the Abbotts. If that company fails there, the surplus arising 
from a sale of the Utica property will be applicable to the payment of 
the balance of their claim. The court in bankruptcy is a court in equi- 
ty, and so far as possible should do equity. It cannot exercise juris- 
diction over the Chittenango hotel property, but it can protect the cred- 
itors of McGuigan to an extent at least. 

Unless the trustee in bankniptcy stipulates the amount due on the 
mortgage held by McLoughlin as administrator and now in process of 
foreclosure, the foreclosure suit pending may proceed to judgment 
for the purpose of ascertaining and determining the amount due on 
such mortgage. If such stipulation is made so that there is no dispute 
between the trustee in bankruptcy and the administrator, then the 
plaintiff in the foreclosure action is absolutely enjoined and restrained 
from taking further proceedings in such foreclosure, but the trustee in 
bankruptcy is directed to at once advertise the Utica property so mort- 
gaged for sale on 10 days* or two weeks' notice to be extensively given 
and to sell the same free and clear of all liens and incumbrances, and 
from the proceeds pay to the plaintiff in the pending foreclosure ac- 
tion the amount due on such mortgage, with interest to the date of pay- 
ment, and from the proceeds of sale he vrill also pay all taxes due and 
unpaid assessed thereon. The question of the payment of costs in the 
foreclosure up to this date is reserved for further consideration. The 
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balance of the proceeds of such sale will be deposited in one of the 
depositories of this court by the said trustee. in a special fund, taking 
the place of the real estate sold and the rights of the parties therein, 
and thereto will be hereafter settled and determined. 
There will be an order accordingly. 



LINCOLN COUNTY v. COAST BRIDGE CO. et aL 

(District Court, D. Montana. March 31, l&ia.) 

No. 395. 

1. Bbidqes €=»20(4) — Ltabttjty of Contbactob^-Undebxined PtKB— Cow- 
JECTUBAL Depth. 

Where, in an action by a county against the contractor and Its surety 
to recover for the loss of a bridge, alleged to have collapsed through tbe 
failure of the contractor to build the center pier according to contract, it 
was established that the pier .waa undermined py the current and fell be- 
cause of the failure to drive the piles to refusal, defendant could not escape 
liability on the ground that, the undermining having refilled, Its extent 
could not be definitely known, and that therefore, for aU that appeared, tbe 
piles might have been undermined if sunk to any depth ; such theory be- 
ing mere conjecture. 

[Ed. Note.— For other caaee, see Bridges, Dec. Dig. «C3»20(4).] 
Z Evidence ^sB»e9 — ^Bridge Contbaot — ^LawfuIi Pebfobhance — Pbesuxp* 

TIOK. 

In an action against a bridge contractor and its surety to recover tor 
the loss of the bridge through improper construction, defendant surety 
could not escape liability on the ground that, the bridge being across a 
navigable stream, and there being no proof of the approval of the plans 
and specifications by the Secretary of War, as required by the act author- 
izing the bridge, the contract did not talce effect, but the bridge was un- 
lawfully built, excusing the surety from liability, since the necessary &]^ 
proval will be presumed. 

[Ed. Note.^For other cases, see Evidence, Cent Dig. 8 90; Dec. Dig. 
«=»69.] 

3. Pbincifal and Sxtbett ^=»90 — Contbact — Unlawful Pebfobacanob — 

Dischabge. 

Assuming that the contractor had unlawfully built such bridge wlthoat 
securing the necessary approval of the Secretary of War, his surety 
would not be thereby discharged in the absence of acquiescence by the 
county in such illegal performance, since a surety engages that the prin- 
cipal will lawfully perform. 

[Ed. Note. — For other cases» see Principal and Surety, Cent Dig. { 140 ; 
Dec. Dig. «=»90.1 

4. Pbinoipal and Subett ^5>159 — Contbact — ^Unlawpdl Pebfobmancb — ^Ac- 

quiescence — Bubden of Pboof. 

The burden of proof was on such surety to show that the county ac- 
quiesced in the unlawful act of the contractor in building the bridge with- 
out the approval of the Secretary of War. 

[Ed. Note. — ^For other cases, see Principal and Surety, Cent Dig. || 
428-435; Dec. Dig. <S=>159.] 
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5. Pbincipal and SuBmr ^s»161 — OonI»eaotob'b Bovu^Ilxmqal Patxsnts— 

DifiCHABOS. 

The fact that the county made payments to the contractor out of order, 
or that such payments were anticipated, did not in itself show a substan- 
tial departure from the contract discharging the surety. 

(Ed. Note. — For other cases, see Principal and Surety, Gent. Dig. H 86, 
439-141 ; Dec Dig. «=s>161.] 

d. Brxdobs ^=»20(5) — ^AccBPTiNO Bbidox — ^Dbvbots — ^Waivbb. 

The acceptfoice of such bridge by the county waived all the contractor's 
defaults discoyerable by reasonable in^)ection, but not defects not so dis- 
coverable. 

[Ed, Note.— F6r other cases, see Bridges, Cent Dig. M 39, 40 ; Dec. Dig. 
«=>20©.J 

7. Bbidges ^=>20(6)— Bbeiach or Contbact — Loss of Bridge. 

Where the collapse of such bridge left standing only the shore pier and 
approaches, the loss was total, entitling the county' to the contract price 
paid for the bridge, and it was not the county's duty to incorporate such 
remaijiing portions into a new bridge in mitigation of damages, 

[Ed. Note.— For other cases, aae Bridges, Cent. Dig. I 46 ; Dec Pig. ^s» 

20(6).] 

At Law. Action by the Cotinty of Lincoln against the Coast Bridge 
Company, a corporation, and another. Judgment for plaintiff. 

J. B. Poindexter, Atty. Gen., W. H, Poorman, Asst. Atty. Cien., Jas. 
M. Blackford, Co. Atty., of Libby, Mont., and Sidney M. Logan, of 
Kalbpell, Mont., for plaintiff. 

Gunn, Rasch & Hall, of Helena, Mont, for defendants. 

BOURQUIN, District Judge. Action by a builder of a bridge 
against the contractor's surety. Defendants' objection to any evidence 
"for the purpose of the record, * * * simply a formal matter," 
no defect in the complaint being pointed out, was overruled as of a 
class disfavored, in that it tends to defeat justice rather than to pro- 
mote it, the court stating if the complaint was defective, amendment 
would be allowed. If necessary, amendment is deemed made to con- 
form to proof. 

The complaint is that the contractor, the Coast Bridge Company, 
failed to perform its contract, in that it did not drive the center pier 
piles as required by specifications, and because of which the pier under- 
mined and with the bridge fell. The answer is of denials only. The 
structure was a highway bridge of 18-foot floor width and two 220- 
foot spans, supported by a center pier. It was at Rexford, Mont., and 
over die Kootenai river, a swift mountain stream over 400 feet wide, 
the water stages varying in depth from 12 to 30 feet. 

The contractor agreed to provide "all material, labor and other 
things of every description" to build the bridge "in good workmanlike 
and substantial manner ♦ * ♦ so as to make it a perfect bridge 
according to the plans and specifications" furnished by it. These 
plans were indefinite in the matter of the depth of the center pier, ex- 
tent of concrete, and whether or not piles would be used therein, the 
contractor leaving "that open to be determined after" excavation, 
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The specifications provided that all piers would "be sunk to tfie eleva- 
tion called for on the plans," and "piles shall be driven inside if so 
ordered by the engineer" ; that piles would be roimd, not less tlian 12 
inches at the larger end and 9 at the smaller, and of the "length called 
for on the plans," though the contract, of which the specifications were 
a part, stated the length "shall be specified and determined by the coun- 
ty or its representative" ; and that the piles would be shod and ringed 
if necessary, and driven with a hammer of not less than 2,0CX) pounds, 
and under the last blow falling 20 feet, the penetration not to exceed 
one-half inch. 

References to "the engineer" are ambiguous, save in one instance 
to "the local engineer." If construed to import the builder's engineer 
(though these were the contractor's specifications), there was no stipu- 
lation obligating the builder to secure an engineer. It was optional, 
and the builder secured none. For the center pier the contractor ex- 
cavated about 8% feet deep in sand and gravel. Its superintendent 
testified the bottom was then tested with an inch pipe and a maul and 
by four piles 8 inches square, which were driven until destroyed, "prob- 
ably 4 feet" deep. He ordered like pil.es 22 feet long, and 62 of them 
were driven, it would seem, to depths varying from 3 feet 5 inches to 
3 feet 11 inches. 

When the driving commenced the water was about 18 feet deep, and 
gradually rose, each pile being driven until its top was practically at 
water level. They were not ringed nor shod, and broomed little, if 
any. Around and upon them the concrete center pier was constructed. 
About six months later the water undermined the pier, so that it over- 
turned and the bridge fell. A diver found that about 16 piles at the 
downstream end of the pier were intact, the others having been shear- 
ed off. Without further detailing the evidence and conflicts in facts 
and opinions, the finding is that the piles were not driven in accord- 
ance with the contract and to refusal, and that because thereof the 
pier and bridge fell. 

[1] It is probable as urged by defendant that these smaller piles 
would not endure driving strictly as specified. But for all that appears 
the builder did not order them, and their use was the contractor's 
choice. Even if maintainable that the builder had knowledge and ac- 
quiesced, in that one of its board of commissioners at least saw the 
piles after they were driven, it had no knowledge that they were not 
driven as nearly as possible in accordance with specifications and to 
refusal. And this view of the piles was from the falsework, nothing 
appearing that it sufficed to and did disclose smaller piles had been 
driven. Furthermore, the board member was in substance told by the 
contractor's superintendent that the piles had been driven 7 feet and 
to refusal, and so satisfied. Since the undermining refilled and its 
extent is not definitely known, it is urged that it may have been so 
great that in any event the result would have been the same. The fail- 
ure to drive the piles to refusal is a sufficient and reasonable cause for 
the destruction of the bridge. It is clear the undermining was so 
great that these piles could not resist it. That it might also have been 
so great that tliese piles, driven to whatever unknown depth, would 
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have been refusal could not have resisted it is mere conjecture and 
not permissible. 

Curiously enough, defendant introduced evidence, and contends that 
the excavation for the pier should have been deeper and no piles used ; 
that the damage is due to defective plans and poor engineering. To 
concede it would not seem to better defendant's case, for the contractor 
was responsible for both plans and engineering. And if necessary, the 
complaint would be deemed amended to conform to this contention 
and proof, involving no change in the cause of action, but only in the 
particulars thereof. 

[2-4] The contract provided it would not take effect until Congress 
authorized the bridge, and the War Department approved the plans 
and specifications. Congress authorized the bridge (see 37 Stat, 71) 
to be built in accordance with Act March 23, 1906, c. 1 130, 34 Stat. 
84 (Comp. St. 1913, §§ 9961-9968). This latter act provides that a 
bridge over navigable waters authorized by Congress, shall not be 
built until the plans and specifications have been approved by the Sec- 
retary of War and tlie Chief of Engineers. Violation of the act is a 
misdemeanor punishable by fines, and the bridge may be removed. 

For the purposes of this case the contract and acts of the parties 
suffice to establish that Kootenai river is navigable. There is neither 
allegation nor direct evidence that the approval aforesaid was secured. 
Because thereof defendant urges that the contract did not take effect, 
that the bridge was built unlawfully, and that the surety is not lia- 
ble. The contract was lawful; and, since it has been performed, it 
must be presumed it was, as it could be, lawfully performed — that the 
contingency happened (the necessary approval) upon which it was to 
become effective. Then, too, so far as this action is concerned, the ob- 
ligation to secure such approval, if not more, was as much the con- 
tractor's as the builder's. The former could not lawfully perform its 
contract prior to approval. A surety engages its principd will lawful- 
ly perform. And if the latter unlawfully performs its contract, the 
surety is not discharged unless the builder knew of and acquiesced in 
such unlawful performance. And upon the surety is the burden to 
prove this. 

[5] It is admitted payments were made to the contractor "out of 
the order" of the contract, and were "anticipated" ; but this does not 
serve to show that substantial departure from the contract which alone 
may discharge a surety in that it may injure him. If the payments 
were made out of the order stipulated, it may be the contingencies up- 
on which payments were due happened out of the order anticipated, 
and that the payments were properly made. Again, county warrants 
seem to have been referred to as payments, and it does not appear 
when the money was paid or the warrants even delivered. 

[B, 7] The builder accepted the bridge. This waived all the ccm- 
tractor's defaults discoverable by reasonable inspection, like failure 
to paint the completed bridge (which, however, does not appear to have 
been of the contract)^ but not those not so discoverable, like the de- 
fective piles. For the latter, but not the former, the surety is liable. 

There remains but the amoimt of damages. The contract price paid 
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was $29,345.40. The bond is in the siim of $30,000. Of the bridge the 
shore piers and approaches alone remain. The county has not re- 
built. It may not. It would not seem bound to do so and to incor- 
porate these remnants to mitigate damages. Under the circumstances, 
such action well may be imprudeht and impracticable. Its right is to 
refrain or to build of a new design and materials. See U. S. v. Fidel- 
ity Co., 236 U. S. 526, 35 Sup. Ct. 298, 59 L. Ed. 696; 3 Suth. Dam- 
ages, § 699. The loss is total. Any salvage is the contractor's. 

Plaintiff does not claim or suggest it is entitled to interest, and the 
judgment will be for the contract price paid and costs. 



CONSTANTINB & PICKERING S. S. CO. ▼. WEST INDIA S. B. CO. et aU 
(District Court, S. D. New York. July 14, 1914.) 

1. Shipping ^=>58(3) — Time Chaster — Delay in Redelivery — ^Damages. 

Where there Is delay In redelivery of a ship after the expiration of a 
time charter in assessing damages, the owner Is entitled to the best golns 
rate from the place of delivery. That rate, however, Is not necessarily the 
highest that could have been obtained for an outbound cargo; but, as 
affecting such rate, It Is proper to take Into consideration the position in 
which the ship would be left at the end of the outward voyage with re- 
• spect to securing another cargo. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. ^=»58(3).] 

2. Shipping $=s»5S(3)— Injury to Vessel by CHA&TERBft— Damages. 

Findings of a commissioner as to damages recoverable by the owner of 
a vessel for injury by grounding, due to the fault of a charterer, re^ 
viewed. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. «=»58(3).] 

In Admiralty. Suit by the Constantine & Pickering Steamship Com- 
pany, owner of the steamship Kingswood, against the West India 
Steamship Company for breach of charter, impleaded with the S. W. 
Bonsall Timber Properties. On exceptions to commissioner's report 
awarding damages. Exceptions overruled. 

For prior decision, see 199 Fed. 964. 

The steamship Kingswood was chartered from her owners, Ck>nstantine & 
Pickering Steamship Company, by the West India Steamahip Company at the 
rate of £650 per calendar month. The charter provided for redelivery at a 
United States Atlantic or Gulf port. The term of hire ended at 7 p. m. on 
April 10, 1912, and the vessel was not redelivered to the owners in a United 
States port until 8 p. m. on May 9th following. She Was used by the West 
India Steamship Company during this overlap period. of 28 days and 20 
hours in the West India trade, in which trade she had been employed by the 
charterer. The market rate for steamers had risen since the charter was 
made, and the market rate for the Kingswood during these 28 days and 20 
hours, If employed in the West India trade with redelivery In a United States, 
Atlantic or Gulf port, was £875 per month. If the steamship were employed 
on a voyage from a United States port to an English port the charter party 
rate was £1,175 per month. The reason for this difference was that sub- 
stantially the entire profit in a trip to Europe lay in the voyage eastward ; 
the testimony being undisputed that vessels were frequently brought back from 
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Europe in ballast. Conaequeotly a rate to Earope was exacted soffldently 
large to cover the expense of bringing the vessel back in ballast 

John M. Woolscy, of New York City, for libelant. 
Clarence Bishop Smith, of New York City, for respoiideht West 
India S. S. Co. 

LEARNED HAND, District Judge (after stating the facts as 
above. [1] Upon the damages for delay the point is this : Where there 
is delay in the surrender of the ship at the end of a time charter, or 
an "overlap," so-called, whether in assessing damages the best going 
rates of hire may be taken at the place of delivery without regard to 
the position in which the ship would have left at the termination of 
the fixture. Freights were very high, going eastward, at the time of 
delivery required in the charter, owing to an English coal strike ; but 
they were low coming west. The commissioner declined to give as 
damages the high eastward hire, without considering the position of 
the ship when she arrived in England, but thought that the low rates 
upon a return more than offset the advantage, even on the libelant's 
figures of the profitable voyage eastward. He consequently concluded 
that the best offerings available at the time fixed for delivery were in 
the West India trade, and he assessed damages on that basis. 

Two points arise: Is the principle right? Was its application cor- 
rect? Damages, are, of course, meant to make whole the party in- 
jured. The eflfort here should be to produce, so far as money can, the 
same result as though the Kingswood had been delivered at / p. m. on 
April 10, 1912, instead of May 9th, at any United States Atlantic, or 
Gulf port, excluding Key West. The owners could in that case have 
employed her upon several kinds of ventures, European and West 
Indian, and it is fair to allow them the most profitable. Damages based 
upon any particular employment, however, presuppose that it is rea- 
sonably certain which of all possible employments would have been 
chosen. Hence it involves a consideration of the motives which would 
have operated at that time and place to determine the choice between 
open possibilities. It is, therefore, not only propel", but inevitably 
necessary, that the n^ative considerations should be regarded as well 
as the positive. If the owners were seeking for the most profitable 
employment, it is, of course, at once apparent that their choice would 
have been influenced by the position of the ship when the first voyage 
was completed. It was asked: How far may this inquiry go? /The 
answer is that the court, in deciding what would have been the own- 
er's choice between offerings, must extend its view just so far as, and 
no further than, the owners might be reasonably expected to fore- 
cast the future. 

The principle being correct, it remains to apply it. Upon the libel- 
ant's own figures the profit upon an eastward voyage was £29.9.5 per 
diem. The time rate in the United Kingdom was 4/6 on a dead weight 
basis, which made a net profit of £8.14.9 per diem. On a calculation 
(Exhibit JJ) of a voyage from Norfolk to London River and thence 
on time charter to a South American port, the total being 86 days. 
Cox, the respondent's witness, puts the net at £1,496.9.5, a little less 
than if she had been employed in the West India trade for tbe same 
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time on the basis allowed by the commissioner and at going rates. 
The libelant also mentions fixtures for rate charters out of the United 
Kingdom, some to South American ports, ranging from 8/3 to 15/9; 
but these mean nothing, without some calculation of the time which 
they would take, and offer no basis for comparison. Indeed, if Cox 
is to be believed, it was cheaper in January, 1913, to bring over a 
ship in ballast than to accept any of the rate charters offering at the 
time for South American ports, though these were in every case higher 
than the offerings in May, 1912 (Exhibit FF). Thus I may safely lay 
out of consideration the rate charter offerings altogether, upon the 
uncontradicted testimony. Yet it is not necessary to prove that the 
ship must have come back in ballast, notwithstanding the rate charters. 
The point is that the libelant did not show that the coal voyage would 
have been more profitable from the owner's standpoint than the West 
India trade. As we have no basis of comparison but the 4/6 time 
charter in dead weight, and as that results to the slight advantage of 
the commissioner's basis, I can see no reason to suppose that he was 
mistaken. The owner's actual decision to accept a coal charter is, of 
course, not conclusive, 

I do not understand that the finding of the commissioner as to the 
probable earnings in the West India trade are questioned. This mat- 
ter I have therefore not considered. The exceptions are overruled. 

Grounding Damages. 

[2] On the other hand, it seems to me that in the matter of the 
grounding damages the conunissioner has placed upon the libelant a 
burden of proof rather too severe. The testimony is uncontradicted, 
which was, to be sure, to be expected, and it has been already found 
that the ship took the ground for 24 hours from the evening of No- 
vember 7th. During a part anyway of this time it was blowing heavily,, 
and there is some testimony that the ship rocked as she lay. The of- 
ficers all found her injured in the bilge tanks when she got off. The 
two surveyors who examined her four months later corroborated their 
conclusions. Each thought the bilge keel and fore foot damage was 
caused by grounding, and I agree with them. I find it very hard to 
see how any ice to be found in the Hudson river could damage the 
fore foot and bilge keel of such a vessel, eight feet under water. As 
there is no such ice, one must assume that she rode it down under 
her as she forced her way through. There are Newfoundland boats 
built to ride upon ice this way, like Great South Bay "scooters" ; but 
the lines of an ordinary vessel would not, I should suppose, permit it. 
In any case, the uncontradicted testimony of disinterested experts 
ought not, I think, to be disregarded, even though Murray was not so 
positive as he might have been upon his cross-examination. 

The fudder damages are most perplexing. The officers seemed to 
think that the damages came from the bending of the pintles while she 
was aground. The surveyors' theory was that sand had got in, which 
had cut and worn the bushings, which made a tight journal or bearing 
for the pintles. This was the reason for the repairs. The testimony 
is very uncertain as to whether any sand actually did get in ; apparently 
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nearly anything might get in, and it wonld seem pretty obvious tliat 
mere friction must in time wear down the bushings. There is no 
evidence that any sand actually did get in, and, as I have said, the 
officers' theory contradicts that source of injury. I remain, after 
going over the testimony twice, in some doubt as to the cause of the 
rudder damage. I think, as the commissioner saw the surveyors and 
may have been controlled in part by their apppearance, that I should 
not disturb his findings upon that item. 

The next item is for hauling the shaft and one day's dry-docking, 
at eight cents. The shaft hauling may have been for examination of 
the grounding damage, but when hauled a new tail shaft was put in, 
and I cannot think it is fair to give the ship the benefit of that outlay 
when it went to the renewal of a worn-out part The total expense 
would have been about $378, but it was reduced to $325. The hauling 
represents, as I figure it, about $195, leaving $130 for dry-docking. 
On this the grounding repairs as I have found them may fairly carry 
$40. The commissioner's findings appear fair enough for the other 
items, making $452 in all, together with the overlay charges. As I 
have not allowed for the rudder repairs, it may change the time which 
should be allowed. Presumably the repairs to the rudder went on 
with those to the bottom, and, if so, no deduction should be made, and 
the allowance will be $665.18; but the tinje taken for the bottom re- 
pairs will control, and the item must be left open pro tanto for agree- 
ment. Interest will be allowed on the total allowance, when fixed, 
from the date of payment 



BBOWN BBOS. CO., Limited, r. SMITH BBOS. CO., Limited. 

(District Court, E. D. Louisiana. January 17, 1916.) 

No. 1806. 

1. Bankbitptgy ^=>2]0— Jurisdiction of Court— Lien on Fund. 

A court of bankruptcy has jurisdiction over a claim of a lien on the fund 
In the possession of the court, and the proper remedy is by ancillary biU 
filed in the banlvruptcy proceedings, not by separate suit. 

[£d. Note. — For other cases, see Bankruptcy, Cent. Dig. |i 321-323 ; Dec. 
Dig. ^:9210.] 

2. Bankbuptct €=»188(3)— Liens— Trust Bx Malbficio. 

. Where the bankrupt had transferred to a bank, as collateral security for 
a note, ah account against the buyer of coffee shipped on an open bill of 
lading, which, together with the invoice, was delivered to the bank, and by 
it transferred to the buyer, with a request to remit directly to the bank, 
but the buyer by mistake remitted to the bankrupt, which, then being in- 
solvent converted the. money to its own use,.a trust ex maleficio was creat- 
ed, which gave the bank a lien on all of the assets of the bankrupt 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. If 270, 295; Dec. 
Dig. «=s>188(3).] 

3. Bankruptcy e=»188(l)— Liens— Particular Funds. 

The fact that the bankrupt deposited the particular money received from 
the buyer in another bank and checked it all out before the trustees were 
appointed, so that none of it came into their hands, does not defeat the 
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lMink*8 right to a lien on the o^et afiseta, whldi did come into the trustee's 

hands, and which were more than sufflclent to pay the claim. 

DEcl. Note.— For other cases, se Bankruptcy, Cent. Dig. §{ 286-289, 291, 
293, 294; Dec. Dig. <&=5l88(l).] 

4. Bankruptcy «=»188(1)— Lien of Tbubtees— Property op Third Persons. 

Bankr. Act July 1, 1898, c. 541, $ 47a, 30 Stat. 65T, as amended by Act 
June 25, 1910, c. 412, i 8, 86 Stat 840 (Comp. St 1913, i 9631), giving the 
trustees the lien of a creditor holding an unsatlstied judgm^it, does not 
defeat the lien of the bank, since such creditor could not attach the prop- 
erty of third persons accidentally coming into the debtor's hands. 

[Ed. Note.-— For other cases, see Bankruptcy, Cent Dig. Si 286-289, 291, 
293, 294; Dec. Dig. <S=>188(1).] 

5. Bankruptcy ^=»364 — ^Libn— Estoppei^-Receipt op Dividend. 

The receipt, by one having a lien on the funds in the hands of trustees 
in bankruptcy, of a dividend on a daim including that for which the lien 
is claimed, does not estop the claimant from thereafter asserting its lieu, 
subject to deduction for any dividend received on the amount of the claim 
secured by the lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. SI 486, 504; 
Dec. Dig. «s»364.] 

6. Cabbiebs ^a»56*-BiLL op Ladino— Tbanspkb— Ooixatkbal Sboubitt. 

Where a seller, as coUateral aecoilty for a note, transferred to the holder 
the bill of lading and invoice for goods sold, to enable it to receive the 
purchase price thereof, the account was transferred absolutely ; the seller 
retaining no amtlngent Interest in it 

[Ed. Note. — ^For other cases, see Carriers, Cent Dig. | 168; Dec Dig. 
«=»56.] 

7. Carriers ^5»58— Bill op Lading— Pledge op Account— Notice. 

A notice given by a bank, to which the seller had transferred a hill of 
lading and invoice, to the buyer that remittance was to be made directly 
to the bank, is substantially the same as notice to the buyer that the ac- 
count had been pledged. 

[Bd. Note.— -For other cases, see Carriers, Cent Dig. || 17^190; Dec. 
Dig. «=»58.] 

In Bankruptcy. Proceeding by the Brown Bros. Company, Lim- 
ited, against the Smith Bros. Company, Limited. On exceptions by 
the trustees to a report of the master granting the petition of the 
Commercial-Germania Trust & Savings Sank to require the trustees 
to turn over to it a fund in their possession. Exceptions overruled, 
and judgment for petitioner. 

Merrick, Gensler & Schwarz, of New Orleans, La., for appellants. 
Charleton R. Beattie, of New Orleans, La., for ai^ellees. 

FOSTER, District Judge. In this matter the Commercial-Ger- 
mania Trust & Savings Bank filed a petition, praying that the trus- 
tees turn over to it a fund of $4,153. Issue was joined, and the mat- 
ter was referred to Hon. William A. Bell, referee, as special master. 
There was an exception to the jurisdiction of the court, on the theory 
that petitioner should file a plenary suit, and could not intervene in 
the bankruptcy proceedings. By waiver and agreement the question 
of jurisdiction was also submitted to the master. In due course the 
master filed his report, stating the case and reviewing the law, and 
found in favor of the petitioner on the question of jurisdiction and 
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also on the merits. The trustees have excepted specifically to his 
findings, but I do not consider it necessary for the disposition of the 
case to review the exceptions in detail. 

[t] The exception to the jurisdiction is not well taken and was 
properly overruled. The fund upon which the petitioner claims a 
Ken is in the possession of the court, and it would for that reason 
alone have jurisdiction, and the proper and most convenient method 
is by ancillary bill filed in the banikruptcy proceedings. 

[2,1] The facts are substantially as follows: On May 28, 1913, 
the bankrupt executed a demand note, and as collateral security as- 
signed to the petitioner an accotmt against J. S. Brown & Bro. Mer- 
cantile Company, of Denver, Colo., arising from the sale of 263 bags 
of coflFee. The coffee was shipped on an open bill of lading, which, 
together with the invoice, was turned over to the bank and trans- 
ferred by it to the purchasers, with request to remit direct to the 
bank. When the bill becatpe due, Brown & Bro. Company by mis- 
take remitted the amount of the invoice direct to the bankrupt, which 
was even then insolvent. The bankrupt received the remittance, said 
nothing about it to the bank, and deposited it in another bank. The 
same day it was checked out and used to pay the debts of the bank- 
rupt, causing an overdraft in that bank. At the time of bankruptcy 
there were no funds in that particular bank to the credit of the bank- 
rupt, but, on the contrary, there was a debit. The trustees therefore 
contend that the fund never came into their possession. It is shown, 
however, that large assets, of which the cash alone was $177,143.15, 
more than ample to pay the claim, came into the possession of the 
trustees after their election. 

In my opinion, it is immaterial whether the identical money re- 
ceived from Brown & Bro. Company actually went into the possession 
of the trustees ; the fund was clearly traced into the possession of the 
bankrupt, and there was an ample amount of other moneys to make it 
good. The bankrupt, when it parted with the coffee, received the 
value thereof, and there was no change in amount of assets. When 
it received payment direct from Brown & Bro. Company, and wrong- 
fully converted the money to its own use, this amount entered into 
and became part of the assets subsequently passing to the trustees, 
and a trtist ex maleficip was thereby created, by virtue of which the 
petitioner has a lien on all of the assets of the. bankrupt, whether 
money or other property. 

[4] The trustees further contend that by virtue of the amendment 
of 1910 (section 47a), giving them, the lien of a creditor holding an un- 
satisfied judgment, they are in a superior position to the l»nkrupt 
itself with regard to the fund, in the event it should be held they re- 
ceived it into their possession.' With regard to this, it is of course 
clear that a creditor holding an unsatisfied execution could not attach 
the property of a third person accidentally in the possession of the 
bankrupt, and therefore it is -equally clear that with regard to this 
fund the trustees take nothing by the amendment. 

[5] It IS also ur^ed that,.. as petitioner has received a dividend as 
a creditor on a claim including this debt, with other accounts, and 
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the sum has been paid out of assets including the fund herein claimed, 
it is estopped to set up any right or title to the said fund. The trus- 
tees have lost nothing by the other claim. Petitioner should not be 
estopped by any action on its part in receiving dividends as a creditor, 
though of course there should be a deduction of any dividend based 
on the amount herein claimed. 

[8, 7] The trustees make the point that petitioner sets out that it 
purchased the invoice, while the facts show that the account was 
pledged as collateral security of a note. They also say that as a 
pledge it is technically defective for want of notice of the pledge to 
the debtor. Under the facts of the case, there could be no doubt 
that the account was transferred to the bank absolutely and irrevoca- 
bly, the bankrupt retained no contingent interest in it, and it was not 
contemplated the note would be taken up, except by the remittance 
from the debtor. The notice given to the debtor that the remittance 
was to foe made direct to the bank was> substantially the same as noti- 
fying it that the account had been pledged. 

The exceptions to the master's report will be overruled, and there 
will be judgment in favOr of the petitioner in accordance with these 
views. 



EQUITABLE TRUST CO. of NEW YORK v. WESTE2iN PAC. RT. CO. 

(District Court, N. D. California, Second Division. February 21, 1916.) 

No. 169, In Equity. 

1. Cot7BTs ^=»526 — PaioBrrY of Jurisdiction of Sttbject- Mattes — ^Paonrc- 

TioN BY Injunction. 

A court of equity may always control the parties of whom It has ac- 
quired jurisdiction in a suit before It for the purpose of protecting Its 
Jurisdiction of the subject-matter 6t the controversy from being in any 
wise Interfered with or jeopardized, and an order to that end, although 
It may indirectly arrest, through a party, the prosecution of an action in 
another court, is not an Invasion or Interference with the Jarlsdlctloa ot 
the latter tribunal. 

[Kd. Note. — For other cases, see Courts, Cent. Dig. { 1449; Dec. Dlg- 
<3=>526.] 

2. Courts €=5>526 — ^Pbiobity of Jubisdiction — Pbotection by Injunction. 

A court of equity which has, through its receiver^, taken possession of 
the property of an Insolvent corporation at suit of creditors has the rigbt, 
and it is its duty, to retain and protect Its prior jurisdiction for the deter- 
mination of all matters essential to the full, final, and^ complete adminis- 
tration of the property and rights Involved, and will to that end enjoin 
any pari:y before it from proceeding in another jurisdiction to try any 
question so connected ^th the controversy, or involving any of the rights 
concerned In such way as to interfere with its primary jurisdiction. 

[Ed. Note.— For other cases, see Courts^ Cent Dig. | 1449; Dec. Dig. 
<$=>526.] 

3. CouBTs <e=»526— Pbiobity of Jubisuiction— PBotEcrrioN by iNJUNcndN. 

Defendant railroad company entered Into a number of contracts to 
which the Denver & Rio Grande Railroad Company and other railroad 
companies were parties. These contracts contained provisions by which 
advances were to be made to defendant ft>F'the completion and equipnient 
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of its road, In consideration of redpfpocal covenants* and mntttal traffic 
agreements which the parties, respectively, were given the right to specif- 
ically enforce. The Denver Ck>inpany agreed to advance money necessary, 
in addition to defendant's net earnings, to meet interest and sinking fnnd 
payments on its bonds. At the same time a mortgage was executed by 
defendant securing the bonds which covered the contracts, and the trui»* 
tee was authorized to enforce the same for the benefit of the bondholders. 
The trustee brought salt to foreclose the mortgage, and receivers were 
appointed for all of the mortgaged property. HHd that, the mortgage 
and contracts, having been executed at the same time and as parts of the 
same transaction, were to be construed together; that the foreclosure 
suit brought all of the contracts within the jurisdiction of the court for 
the determination of the reciprocal rights of the parties thereunder; that 
complainant would be enjoined from maintaining a suit in another juris- 
diction to enforce separately the agreement of the Denver Company to 
make advances for interest and sinking fund payments, and Incidentally to 
require an accounting of earnings by defendant, but that complainant 
would have leave to bring into the suit as parties all parties to the con- 
tracts whose interests might be affected. 

[Ed. Note. — ^For other cases, see Cdurta, Oent. Dig. 5 1449; Dec. Dig. 
«=»526.] 

In Equity. Suit by the Equitable Trust Company of New York 
against the Western Pacific Railway Company. On order to show 
cause why complainant should not be restrained from further pros- 
ecuting a dependent suit in the District Court for the Southern Dis- 
trict of New York. Order of injunction granted. 

The matter before the court grows out of an order heretofore made In the 
above cause, requiring the plaintiff herein to show cause why it should not 
be restrained from further prosecuting a certain action brought by it in the 
District Court for the Southern District of New York. 

The record is voluminous, but the material facts underlying the order may 
be thus summarized: The plaintiff heretofore, in March, 1915, In its capacity 
as successor to the Bowling Green Trust Company, the original trustee under 
a first mortgage or deed of trust made by the defendant, a California corpo- 
ration, to secure an issue by it of $50,000,000 in bonds, filed its bill in this 
court, alleging the insolvency of the defendant and its default in the payment 
of interest on its bonds, and praying a foreclosure and sale of the mortgaged 
property, and the appointment of a receiver to take charge of the road pend- 
ing litigation and the marshaling of the assets of the insolvent. Thereupon 
the court made its order appointing two receivers to Jointly take possession of 
the property of the corporation, consisting of its railroad and other property 
of every character, including all contracts, choses in action, accounts, claims, 
etc., with full and ample powers to operate the road, manage, conserve, and 
realize on its property, and to that end to sue for and enforce any and all 
rights existing or arising thereon, or flowing therefrom, and to defend any 
actions brought involving said property, or any part thereof, and restraining 
any and all persons from in any wise disturbing or interfering with the pos- 
session or control of the receivers in any way. Under this order, the receiv- 
ers at once qualified and took possession and control of the property, entered 
npon its management, and have since continued to operate it under the direc- 
tion and supervision of this court. 

Of the property of the defendant thus committed to the care and control 
of the receivers were a large number of contracts and obligations theretofore 
altered into by and on behalf of the defendant, and still subsisting, between 
it and other corporations, including the Denver & Rio Grande Railroad Com- 
pany, the Rio Grande Western Railway Company (and its successor), the Salt 
Lake City tJnion Depot & Railroad Company, the Missouri Pacific Railway 
Company, the Utah Fuel Company, and certain trust companies, such contracts 
involving intricate and complicated relations between the contracting parties 
and aflectiiig the management, operation, and control of the property of this 
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def^[idaiit, and that of tbe otber parties thereto as a result of the reciprocal 
covenants and mutual obligations and duties created by their terms. 

Three of these contracts, known in the annals of the defendant and in these 
proceedings as contracts A, B, and O, were, in pursuance of a ppeliuUkiary 
contract entered into between the Denver & Rio Grande, the Bjk> Grande West- 
em, and this defendant, executed contemporaneously with the mortgage in 
suit, and, by the terms of the latter instrument, and those of the several con- 
tracts as well, were pledged and conveyed under the mortgage with the phys- 
ical properties of the defendant as security for the bonds which it was given 
to secure. 

As evidencing the nature of the consideration moving the execution ot 
these particular contracts, and the relations and obligations created by their 
mutual covenants, their several provisions may be generally stated, especially 
as they bear more or less directly upon the matter presented for consideration. 
Contract A was between the Rio Grande Western and this defendant as first 
and second parties, respectively, and the trustee under the mortgage as third 
party. It recites Uie fact that' the Western Pacific was then under construc- 
tion, "and will be of great advantage and benefit" to both first and second, 
parties "as a part of a main artery of transportation for Pacific Coast traiiic 
between San Francisco and points in Colorado and east thereof,** and that the 
first party "for the purposes of this agreement, controls substantially all ot 
the capital stock** of second party, the Western Pacific It then provides that 
first party shall have the right to use the main line of the Western Pacific as 
long as the latter*8 first mortgage bonds are outstanding and unpaid ; that all 
the stock of the latter shall be held by the trustee under the mortgage; tha^ 
its capital stock shall be increased from $50,000,000 to $75,000,000, the addi- 
tional stock to be taken by first party and pledged under the first mortgage Id 
like manner ; that the Western Pacific is to create an issue of second mort- 
gage bonds in the sum of $25,000,000, wliich will be purdiased by first party 
at 75 per cent, to the extent necessary to complete and equip the Western 
Pacific, after the sum realized from the first mortgage bonds shall be exhausts 
ed. It also guarantees the equipment of the Western Pacific with rolling stock 
in accordance with a schedule attached thereto. This is ^t« substance. The 
Denver & Rio Grande Railroad has succeeded to the rights and assumed all 
the obligations of the Rio Grande Western under this contract 

Contract B was between the Denver & Rio Grande, designated therein as 
the "Denver Company,** and the Rio Grande Western, designated the "West- 
em Company,** as parties of the first part, the Western . Pacific, designated 
the "Pacific Company,** as second party, and Bowlizig Green Trust Company* 
as trustee under the mortgage in suit, designated aa "Trustee,** party of the 
third part In its fullness, contract B is a voluminous document, with many 
and very elaborate provisions in great detail for exchange of trafilc, furnish- 
ing of equipment, operation of through trains, and other matters relating to 
the physical operation of the properties of the contracting parties in various 
respects. As to most of these provisions, it will be sufficient to state their 
purport 

It recites that the Denver Company had no outlet to the Pacific Coast not 
controlled by a competitor, and that the Western Pacific, when ccHnpleted, 
would, with the Denver Company, constitute a through line as a main artery 
of trafiic from Pueblo, Colo., to San Francisco, Cal. By its terms, the Den- 
ver Company agrees to deliver to the Western Pacific all its west-bound traf- 
fic, whether originating on its own lines or not; to furnish to the Western 
Pacific sufficient freight cars to handle its tonnage; to purchase semiannually 
promissory notes of the Western Pacific sufficient in amount to make up any 
deficiency in operating expenses, taxes, and interest and sinking fund on its 
first mortgage bonds, and any other expenses necessary to insure the con- 
tinued and efficient operation of the Western Pacific. In return for these 
considerations, the Western Pacific agrees to turn over to the Denver all its 
eastrbound traffic so far as lawful ; makes provision for a throu£^ passenger 
service over the contracting roads, together with an express grant to the Den- 
ver Company of the right to use the main line of the Western Pacific for through 
passenger trains each way daily. The Western Pacific covenants and guar- 
antees that it will apply all its gross earnings and income to the payment of 
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its operating eirpenses, taites, intei^st on hr^ mortgage bonds, sinking fund 
and any otttefr expense necessary to insure the continued and efficient opera- 
tion of the road, and to faithfully apply any surplus of its earnlhgs after mak- 
ing such payments to the satis&ctlon, in order of priority, of the advance- 
ments made to it by the Denver Company. The contract by its terms ex- 
pressly provides for the enforcement of any and all Of its provisions, either 
by the Western Pacific Oompany or the trustee or both, and it further pro- 
Tides that its provisions and obligations shall 'Mih with the i^ilways" of each 
of the contracting parties, and be binding ijt>dh them into vrhosesoever hands 
tbey may come. Certain of the provisions of liife c<Hittact thufe stated gener- 
ally, constituting what have been denominated in argument as the "fihanclal 
provisions" or "guaranty dlausey," being more material to present considera- 
tion, will be found stated in the margin in the language of the contract, since 
It is these features of contract B whicSi have given rise to the immediate ccm- 
troversy be£6re the cdurt 

By virtue of its succession tb the rights 6t the Bo wllfaig Green Trust Com- 
pany, original trustee under the mortgage in suit, th6 plaintiff here has suc- 
ceeded that cdi1)oration as trustee under tliis dODttfa<$3 ftnd the DeArer & 
Rio Orahde Bafiroad Ck>mpany has, by m^rg^o*, succ<eedto to lAe rights and 
asBomed the ol^ii^atlods tmd^r this c6ntract of the orlgitial parties of the fii^st 
part thereto. 

Contract O, briefly stated, is an agreement ehtered into between the Mis- 
souri Pacific Railway <)ampany (called the "Missouri OompAny"), as party of 
the first part, and the Denver & Rio Orande Railroad Oompany (chlled the 
••Denver Company"), as party of tlie second part; but It recites that it is 
made for the benefit of the Western Pacific, and the lattelr company Is express- 
ly therein ^ren the right to enforce specific perforibantie of its provisions. 
In effect, it establishes the Denver Company, the Missouri C6n^)any, aiid the 
Western Pacific as one continuous through line from east of the Mississippi 
to the Padflt^ Coast, the recital being that *the railway lines of the parties 
to this agreement, and especially their main east and We^ lin^, together 
form a throui^ line of connected railway, eohstituting a main artety of traffic 
between points on the east of the Misisissippi river on the one hand and points 
in and west of the state of Utah, and it is greatly to the ad\^antage of each 
and both (^ the parties hereto thdt their lines connebtihg as aforesaid should 
be operated under close traffic r^ations as a Joint through line,^' etc. It in- 
corporates the provisions of contract B, and gives the Missouri Company the 
right spebihcally to enforce the traffic airangemetots theteih provided for, both 
as against the Denv^ Company and the Western Pactflc. 

On the 19th day of May, 1915, the receiver^ filed in this ^ourt a petition, 
setting forth copies of all the contracts and obligations at)ove referred to, in- 
dndhig contract B, and also a Second mortgage for $25,000,000, given by de* 
fondant to the Central Trust Comphny of New York. In this petition they 
state that since tiieir appointment they have been, and are now, *'dillgently 
inrestigarting all matters and things in conne([*tiiOn with said contracts, and 
particularly the relations noW and heretofore exlstihg between said Western 
Pacific Railway Company and said the Denver & Rio Grande Railroad Com- 
pany. That said investigation requires the solution of numerous and difficult 
questions of law, and likewise questions with regard to whether or not all of 
said contracts are to the best interests of the property and business of said 
Western Pacific Railway Company committed to the charge of your receivers, 
and that the same likewise requires an investigation of existing complicated 
Ikcts, figures, and records, and that your receivers are therefore unable to 
state at the present time to what extent said contracts should be ratified anc' 
affirmed, <w what tl^ full duty of your receivers is 'in regard to the same. 
• • ♦ That your receivers desire to carry out and enforce the said contracts 
to the fullest extent necessary, in order to preserve the best interests of all 
persons interested in or having claims against the said Western Pacific Rail* 
way Company, and that, therefore, your receivers desire the advice of said 
honorable court with relation thereto, at such time as your receivers may be in 
lk)sltlon to fully presait all facts with relation thereto to said court, and that 
hi partii^ular your receivers desire the advice and direction of this court to 
enable them to take all proceedings necessary and proper, to the end that the 
231 F.— 31 
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value of the bonds issued undw the flrst mortgage or deed of tmst hereinbe- 
fore mentioned may not be in any wise lessened or impaired, and that your 
receivers are of the opinion that it will require a period of approximately six 
months to complete their investigations and make their report ther60^." 

The prayer of the petition was for a grant of the timie indicated for the 
purposes of the necessary investigation, and that upon its completion the re- 
ceivers be directed ''to present to this court all matters and things in conuec^ 
tion with said contracts, and all other arrangements, agreements, conventional 
and modifications in connecticHi with the said relations of said Western Pa- 
cific Railway Ck>mpany with said the Denver & Rio Grande Railroad Ck>ui- 
pany and said Missouri Pacific Railway Cwupany, and that upon the pres- 
entation of said facts, the court set a day for the hearing thereof, and direct 
that due and ample notice be given thereof." 

Upon the filing of this petition, the court made its order dlrecating that the 
same be heard on the 14th day of June, 1915, and that notice of sudi hearing 
be served on the parties to this action and all corporations parties to any of 
the contracts involved, which order was duly complied with« 

On the 26th day of May, 1915, the plaintiff herein filed in the United States 
District Ck)urt for the Southern District of New York Its ancillary bill, the 
same in all respects as the bill filed Ux this court, and an order was therein 
made, appointing as receivers in that district the same persons appointed re- 
ceivers here. On the next day, May 27, 1915, the plaintiff filed in- said last- 
named court its bill entitled as of the ancillary bill in that court, with the 
subtitle of "Ancillary Dependent Action in Equity," and naming as defend- 
ants therein the Denver & Rio Grande Railroad Ck>mpany, the Western Pa- 
cific Railway Ck>mpany, the defendant herein, and two fictitious defendants. 
Both the ancillary bill and said dependent bill were filed without application 
to or leave of this court, and without its knowledge. 

This dependent bill, after alleging the execution and delivery to Its predeces- 
sor of the mortgage deed in suit, a copy of which is attached to the bill, al- 
leges the making and pledging of contract B thereunder; states the terms of 
the latter, and particularly so far as they relate to the obligation of the Den- 
ver Company thereunder to pay "such sum of money as should be necessary In 
addition to the earnings of the Western Pacific Company and other moneys 
actually and lawfully appropriated by it for the purpose, to meet the Interest 
and sinking fund payments upon the Issue of bonds secured by the said first 
mortgage and provided for therein" ; alleges that the obligation of the {Mr- 
ties under the contract run with the railroads of the parties ; and then pro- 
ceeds to allege various defaults of the Denver Company under the contract 
and a failure on the part of the Western Pacific as well to comply with its 
terms. In this respect it is alleged, among other things: '*That as your ora- 
tor is informed and believes, and therefore avers, the Western Pacific Com- 
pany has, at various times and during various periods since March 1, 1908, 
made and received earnings and other income which might properly have 
been lawfully appropriated and paid by it to the mortgage trustee on aeoonnt 
of one or both of the said classes of payments, to wit, sinking fund payments 
and interest payments, as aforesaid, but the amount thereof is unknown to 
your orator, save as your orator is informed and believes and therefore avers 
that the same was insufilcient upon the maturity of each semiannual pay- 
ment due to the sinking fund, as aforesaid, and upon the maturity of each 
semiannual installment of interest, as aforesaid, to pay or meet the whole 
thereof; and that, under the provisions of the said contract B, a liability and 
obligation arose on the part of the defendant the New Denver Company upon 
the occasion of the maturity of each such semiannual Installment of interest 
and upon the occasion of the maturity of each such semiannual payment due 
to the sinking fund, to pay to the said mortgage trustee a sum which, together 
with any income theretofore actually paid by the Western Pacific Company to 
the mortgage trustee for that purpose, should make up the whole sum Uien 
due for a sinking fund payment or interest payment, as aforesaid, but the ex- 
act amount of such deficiency ch* such liability is to your orator unknown." 

The bill then sets out the proceedings in this court, as a court of primary 
jurisdiction, and the ancillary suit brought in New York; alleges that It la 
the Intention pf plaintiff to shortly declare the principal due, and obtain a de- 
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me of foreclosure and saie ; and avers that the amount realized will proba- 
bly be less than the face of the bonda It then proceeds: *That by reason of 
the uncertainty, as hereinbefore set forth, as to the amount of earnings of the 
Western Pacific Company from time to time heretobefore or hereafter applica- 
ble to said sinking fund payments or hereafter to -said interest installments, 
yonr orator is not informed as to the exact amount for which the defendant 
the New Denver Ck)mpany is liable under the terms of said contract B, in re- 
spect either of payments due from time to time to the said sinking fund or 
tor said installments of interest or by reason of the breach of said contract 
as a whole. That the true amount thus due and the true amount of such lia- 
bility can appear only upon an accounting, to be had under the direction of 
this honorable court, ascertaining the amount of such earnings so applicable 
and the amount of deficiency therein for which the defendant the New Den- 
ver Company is liable as aforesaid, and that also. In view and because of the 
various defaults of the New Denver Company, hereinbefore set forth, that 
company la liable to your orator for a total or gross sum in liquidation of its 
total future liability under said contract B, and also under the said guaran- 
ties, but such total or gross sum can only be> ascertained and fixed by an ac- 
coonting and adjudication by this honorable court proceeding In due course 
upon equitable principles. That your orator is Informed and believes that ad- 
verse claims in respect of the amount earned and the amount due are made by 
the defendant the Western Pacific Company and the defendant the New Den- 
ver Company, which can be resolved and determined o^ily on such an account- 
ing as aforesaid, to which both of the said companies shall be parties, and that 
the defendant the New Denver Company is liable herein for the amount of the 
deficiency appearing upon such an accounting in respect of the said sinking 
fund payments, of the said Interest payments, and the amount fixed in respect 
to the future liability of said defendant" 

The bill prays for a determination of the meaning of contract B, particular- 
ly as to its Interest and sinking fund provisions; for an accounting against 
the Western Pacific and a determination of the amount which will remain due 
after the foreclosure sale; for a determination whether contract B consti- 
tutes a lien on the railroads of the parties ; for a receiver of the Denver & 
Rio Grande, and the application of its property to the lien of contract B; 
and for an Injunction against the fictitious defendants. 

Upon knowledge of the filing of the said ancillary and dependent bills com- 
ing to the receivers, they brought the matter to the attention of this court 
by a petition setting forth the facts as to the filing of said bills and the status 
of the litifi^tion In this coiurt, and asking Instructions as to their duty in the 
premises, and whether a suit to enforce the provisions of contract B should 
not be brought in this court As a result of the hearing of this petition, the 
court made the order In question, requiring that the plaintiff show cause in 
this court on June 21, 1915, why it should not be enjoined from further prose- 
cuting said dependent bill, and in the meantime that it refrain from taking 
any further step therein until the further order of the court ; and the hearing 
on the first petition of the receivers set for June 14th was thereupon continued 
to be heard at the same time. 

At the hearing of the order to show cause, the plaintiff presented an an- 
swer, challenging the jurisdiction of this court to issue an injunction restrain- 
ing the dependent suit as an invasion of the jurisdiction of the New York 
court alleging that plaintiff Is the only i)erson authorized to enforce contract 
B, and that an injunction preventing it will violate the "due process" clause 
of the Constitution ; that the suit is properly cognizable in the District Court 
of the Southern District of New York ; that the Denver & Rio Grande Rail- 
road Company is not subject to the jurisdiction of this court ; and that the 
plaintiff, in so far as Its rights under contract B are concerned, is not sub- 
ject to the jurisdiction of this court ; and some other matters which have not 
been pressed and need not be noticed. The answer is accompanied by the affi- 
davits of the president of the plaintiff and the attorney for the bondholders' 
committee. They disclose facts tending to show the actuating motive in bring- 
ing the dependent suit, and why, in the judgment of the plaintiff, it Is made 
desirable for the purpose of enjoining suits against the Denver Company on 
its Independent guaranty, stamped on certain of the bonds of defendant, that 
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the suit be permitted to proceed in New Torlg and that it was so requested 
and desired by the boudholders' cfxmvdttee; but they state no facts affecting 
the legal aspects of the question inyolved, and call for no extended statement 
of their contents. 

There was also submitted at the hearing the petition of the receivers of 
May 18, 1915, and an affidavit by the attorney for the receivers which togetli- 
er laid beXore the court the entire body of contracts and- obligations hereto- 
fore rel^erred to a^ coming to tho hands of the receives. 

This statement comprises the material facts bearing on the present contro- 
versy. 

Jared How, of San Francisco, CaL, and Murray, Prentice & How- 
land, of New York City, for plaintiff. 

John S. Partridge and Garret W. McEnemey, both of San Fran^ 
CISCO, Cal., for receivers. ' 

Byrne & Cutcheon, of New York City, and Chafles S. Wheeler and 
John F. Bowie, both of San Francisco,. CaL, for bondholders' coin- 
mittee. 

Charles W. Slack, of San Francisco, Cal., Amicus Curiae. 

VAN FLEET, District Judge Rafter stating the facts as above). 
While the facts are, as suggestea, somewhat voluminous, and the 
arguments and briefs iu keeping, I am unable to regard the questions 
which I deem necessary to be decided as involving anything of great 
magnitude, and although of importance as affecting the jurisdiction 
of this court, the orderly administration of justice, and the rights of 
the parties, they involve little novelty. The argument, however, has 
taken a wide range, and it may be well to suggest at the threshold that 
I do not feel called upon to follow it in all its ramifications, or even 
to notice some of the contentions advanced. 

Much has been made, for instance, of the question raised by the 
dependent bill, whether the so-called guaranty or financial provisions 
of contract B, stipulated to "run with the railways" of the contracting 
parties, constitute a lien for the benefit of the bondholders of defend- 
ant on the road of the Denver Company; and the fears of the latter 
company have been excited to the point of having its counsel appear 
(amicus) to combat that proposition. But while I so far agree with the 
theory prompting the bringing of the dependent suit that, before the 
assets of the defendant can be adequately marshaled and the rights 
of the bondholders and the creditors fully protected, it will be neces- 
sary to! construe that contract and have its effect determined in the 
respect suggested—if not, indeed, in all others — manifestly, as ob- 
jected by both counsel for plaintiff and the bondholders' committee, 
that question cannot competently be decided — 

•In any proceeding to which neither the Denver & Rio Grande Railroad C<H2i- 
pany nor the trustees of the deeds of trust securing the adjustment or re- 
funding bonds of that company are parties, because no binding adjudication 
can be rendered in their absence." 

The question is much too important, not alone to the holders of 
obligations of the Denver Company, but to the bondholders under both 
the first and second mortgages of the defendant and the holders of 
other obligations of defendant as well, to admit of its being complicat- 
ed by any mere moot or inconclusive consideration. Moreover, the 
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qnestion is one which, ad intimStted, is in no wise essential to the deter- 
mination of the real question now before the court. It may therefore 
be laid to one side. 

[1] As to the objection raised by the answer, which has been si^- 
gested rather than urged at bar, that the court, in restraining plaintiff 
from prosecuting the dependent suit, will be invading the jurisdiction 
of the New York court, I doubt if it is seriously made ; but it is with- 
out merit. A court of «(|ciitymay always control the parties of whom 
it has acquired jurisdiction in ^ suit before it, for the purpose of pro- 
tecting its jurisdiction of the subject-matter of the controversy from 
being in juiy wise interfered with or jeopardized; and an order t6 
that end, although it may indirectly arrest, throu^fh a party, the pros- 
ecuticm of an action in. aiv)tji^ court, is not, in the sense of the ob- 
jection, an invasion or interference with the jurisdiction of the latter 
tribunal. The objection was sufficiently answered by the court at the 
argument in referring to the limitations of its order, when it stated t 

"Tbis court lias no power over the court in New York, and would not as- 
saine for a moment that it could dictate to k in any wise, it is perfectly con^ 
petent to take care of itself. The court has, however, I think, plenary and 
complete Jurisdiction of the plaintiff in this case. Whether the plaintiff has 
transgressed Its righti» nnder the order heretofore made t>y this court in pro- 
ceeding to being that action witbout the advice of this eonrt, or without au- 
thority first had, is a dtOorent questloo. * * * The plaintiff in that suit is 
unquestionably within the Jurisdiction of this court because it has submit- 
ted itself to this court" 

Obviously, there was and is no purpose to interfere in any direct or 
positive way with the jurisdiction of the sister court, nor does the 
order have any such effect. 

[2] As disclosed by the facts, the substantive question presented, 
and from which all subsidiary considerations flow, is this : Does the 
so-called dependent suit involve a subject-matter previously submitted 
by the plaintiff in that action to the jurisdiction of this court in the 
main suit, and which is essential to a full, complete, and orderly ad- 
judication of the rights of the parties involved in the controversy pre- 
sented by the bill filed here? If it does, no question can seriously be 
made as to the right of this court to interfere thtough its coercive 
power over the plaintiff to stop the further prosecution of that suit 
It is too thoroughly settled to call for any extended consideration 
that the court which first takes jurisdiction of a controversy such as 
that submitted by the bill filed in this court, seizes upon the property 
of the insolvent throi^h its receivers, and proceeds to marshal and 
realize upon the assets for the benefit of all concerned, has not only 
the right, but it is its duty, to retain and protect such jurisdiction for 
the determination of all matters essential to the full, final, and complete 
administration of the property rights involved, and should and will 
to that etid enjoin any party before it from proceeding in another 
jtarisdiction to try any question so connected with the controversy or 
invdving any of the property rights concerned in such way as to 
interfere with such primary jurisdiction. The rule is thus stated in 
Wabash v. Adelbert College, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 
379: 
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"Wben a conrt of competeiit jnrisdlction has, by appropriate proceedings, 
taken property into its possession through its officers, the property is there- 
by withdrawn from the jurisdiction of all other courts. The latter courts, 
though of concurrent Jurisdiction, are without power to render any Judgment 
which Invades or disturbs the possession of the property while it Is in the 
custody of the court which has seized it For the purpose of avoiding in- 
justice which otherwise might result, a court, during the continuance of its 
possession, has, as Incident thereto and as ancillary to the suit In which the 
possession was acquired, Jurisdiction to hear and determine all questions re- 
specting the title^ the possession, or the control of the property.*' 

And in Alderson on Receivers, § 4, the cognate principle, fully sus- 
tained by the authorities, is thus stated : 

"A court, by appointing a receiver, takes the subject-matter of the litigation 
out of the control of the parties and into Its own hands, and holds it pend- 
ing the proceeding and until the final disposal of all questions, legal or equi> 
table, involved in the action. Since the receiver's possession is that of the 
court appointing him, any attempt to disturb it without leave of the court is 
a contempt of court and may be punished accordingly." 

See, also, French v. Hay, 22 Wall. 250, 22 L. Ed. 854; Dietzsch v. 
Huidekoper, 103 U. S. 494, 26 L. Ed. 497; Moran v. Sturges, 154 
V. S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 981. 

And this control of a party extends to acts done beyond, equally 
with those done within, the territorial jurisdiction of the court. Thus, 
In French v. Hay, 22 Wall. 250, 22 L. Ed. 854, the Supreme Court 
say: 

''The court, having jurlsdlcti<»i in personam, had power to require the de- 
fendant to do or to refrain from doing anything beyond the limits of its ter- 
ritorial Jurisdiction which it might have required to be done or omitted with- 
in the limits of such territory." 

See, also. Watts v. Waddle, 6 Pet. 391, 8 U Ed. 437; Lewis v. 
Darting, 16 How. 1, 14 L. Ed. 819. 

[8] It is not questioned that ordinarily a piece of collateral like 
contract B, constituting a part of the mortgaged property, would, by the 
filing of the bill to foreclose, be fully subjected to the jurisdiction of 
the court, and such without doubt was the result in this instance, tmless 
it is avoided by plaintiff's claim as to the effect of particular terms 
of that contract. Indeed, the court had not only taken general juris- 
diction under the bill, but the specific subject-matter of that contract 
and all others affecting the property and rights of the defendant had 
been specifically sulwnitted to it by the petition of the receivers of May 
18, 1915. There can be no doubt, therefore, that the court, in the ab- 
sence of some special or exceptional consideration, had been clothed 
with full jurisdiction to adjudicate on this particular piece of property 
before the dependent bill was filed. 

The theory advanced by the plaintiff, however, and upon which 
it is claimed the dependent bill was filed in another jurisdiction, is 
embodied in the contention that the provisions of contract B, set forth 
in the margin,^ whereby the Denver Company covenants to pay to the 
trustee sufficient funds to meet the semiannual interest on the defend- 
ant's first mortgage bond issue and the sinking fund provided for 



i See note at end of case. 
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therein, constitute a separate and distinct contract, wholly apart from 
that created by the other provisions of that instrument relating to- 
traffic and other matters ; that, while the latter are for the benefit of 
the Western Pacific and were fully submitted by the bill to this court, 
and are wholly within its jurisdiction to construe and adjudicate, it is 
not so with the former; that the interest and sinking fund provisions 
create rights which are solely for the benefit of the plaintiff as trustee 
and the bondholders whom it represents, and that, by a proper con- 
struction of those provisions, the trustee niust be held vested with the 
independent right to enforce those provisions whensoever and where- 
soever it may choose, and without interference by this court in any 
way; that this arises from the terms of the guaranty itself, which 
renders the obligation to pay interest and sinking fund nonassignable 
and not subject to sale, and the fund to be produced thereunder invio- 
late for the one purpose; and, further, that these provisions were 
specially excepted by the bill from the jurisdiction of this court by 
reserving the rights there given from the prayer for the sale of the 
other property. 

This, in substance, fairly represents the attitude of the plaintiff. 
There are some minor contentions growing out of it which may be 
noticed as we proceed. There are several reispects vital to this con^ 
tention as to which I am satisfied it cannot be sustained. 

In the first place, to say that the provisions of contract B in- 
volved in this contention may be construed separately and apart 
from the other provisions of that contract and as creating rights 
solely for the benefit of the trustee and bondholders is to ignore the 
history of that contract and what it was designed to accomplish. 
That purpose is to be gathered, not alone from the terms of contract 
B, but from the contemporaneous contracts. A and C, and the deed 
of trust as well. They were all, as we have seen, executed at the 
same time, and constituted one transaction; and accordingly, .in 
looking for the purpose sought to be accomplished, they must be 
construed together. When so construed, it will readily be perceived 
that the purpose was to carry out an enterprise conceived and in- 
tended primarily for the benefit and advantage of the contracting 
railroads, and that the protection and benefit of the bondholders was 
merely a means to the main end — ^to make the bonds of the defend- 
ant sufficiently attractive as an investment to induce their ready sale, 
by which to procure funds for carrying out the completion of the 
defendant's road. That this is so is plainly apparent from the recitals 
and provisions of those several instruments. Indeed, it is perhaps sufii- 
ciently apparent from the terms of contract B itself. But it is enough 
to say that, in looking for the consideration which moved the several 
parties to those contracts to their execution and the incorporation 
therein of the mutual covenants and obligations created by their terms, 
we are permitted, and indeed bound, to consider and construe them as 
a whole. When so construed, it is plain that they were intended 
to accomplish one main purpose, and the means adopted to that end, 
and what that end was, is to be gathered from the terms of all. 

To say, then, that isolated provisions of this contract can be con- 
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strued separately and independently o£ the reciprocal covenants run- 
ning to the Denver Company is to violate the most eknaentary princi- 
ples of construction. Nor did those provisions- create '^independent 
rights," as that term has been used in argomeftt, either in the trustee 
or the bondholders. As to the former, it is given such powers and 
duties as are ordinarily incident to the capacity in which it served, 
and those powers came to it solely by reason oi its succession to the 
trusteeship under the mortgage. They were in no respect personal 
to the trustee, and vested no right in it as an individual. Nor are they 
free from the ordinary consequences which flow from proceedings 
to foreclose such instruments— that they are thereafter subject to the 
direction and control of the court. 

As to the rights of the bondholders under these provisions, it is not 
essential at this time, as above indicated, to definitely inquire, further 
than to answer the contention now presented. The question » gives 
rise to some interesting considerations which may best be left until that 
contract comes up for construction with all the parties concerned be- 
fore the court. The provisions for their protection were evidently 
intended to be of a character which would inspire the greatest de- 
gree of confidence in the security of the bonds as aai investment, and 
hence the guaranty is made irrevocable until all and singular the 
bonds, principal, and interest, are fully paid; that is, until the obKga^ 
tion of each individual bond has been satisfied. But while these pro- 
visions are thus strong and intended so to be, so far as secoring the 
payment of the obligations is concerned, they do not pretend to re- 
serve in the bondholders nor in the trustees representing them, any 
right upon foreclosure to choose the tribuniil or the party that 
slwiU enforce them. To the contrary, the contract expressly provides 
that all its provisions, including those under consideration, may be 
enforced, either by the trustee, or the Western Pacific, or by both; 
and, of course, any rights in that regard running to* the defendant are 
now vested in its receivers. 

It may be conceded that, under contract B, the trustee, prior to 
the foreclosure, could have proceeded independently against the Den- 
ver Company, and perhaps against the defendant as well, in any 
proper tribunal of its choice to compel a compliance with these pro- 
visions. But when it sought the aid of this court and brought its bur- 
den here, it surrendered any such liberty of action and subjected 
itself to the controlling hand of the court whose jurisdiction it thus 
invoked. 

But assuming, even, that there is to be found in this contract war- 
rant for the contention that the trustee has the right, notwithstanding 
the foreclosure proceedings, to independently enforce the particular 
provisions in question, having invested this court with the jurisdiction 
of the main controversy, any such ancillary action must be brought 
here. Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 2S L. Ed. 
145. This is essential for the protection, not only of the jurisdiction 
of the court, but of the rights of the parties, from the possibility of 
costly and "unseemly conflicts between courts whose jurisdiction enl- 
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braces the same snbjects and persons." Farmers' Loan Co. v. R. R. 
Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667. 

Nor does it make any difference in this respect that the instru- 
ment upon which the dependent suit is based has not been physically 
surrendered to the receivers. It is in the hands of the plaintiff as 
trustee, and the latter is within the jurisdiction of the court. Farm- 
ers' Loan Co. v. R. R. Co., supra ; Central Bank v. Stevens, 169 U. S. 
432, 18 Sup. Ct. 403, 42 L. Ed. 807; Harkrader v. Wadley, 172 U. S. 
148, 19 Sup. Ct. 119, 43 L. Ed. 399. 

Enough has been said, I think, to show that plaintiff's contention, 
upon which it seeks to sustain its right to maintain the dependent ac-. 
tion, cannot be upheld. But there is another and conclusive consider- 
ation against allowing it to proceed with that action. It is established 
from the principles above stated that the court of primary jurisdic- 
tion in a case of this impression is vested with full, complete, and ex- 
clusive jurisdiction to marshal the assets and pass upon all controver- 
sies arising from conflicting claims or liens thereon ; and especially is 
this true as to any and all suits or proceedings which require an3rthing 
in the nature of an accounting affecting those assets. It is equally 
obvious from what has been said that the rights sought to be enforced 
in the dependent suit cannot be had without a construction of contract 
B and an accounting thereunder as between the Denver Company and 
the defendant, and the dependent bill fully recognizes this necessity. 
While plaintiff's counsel has contended on this hearing that no account- 
ing is necessary, but that a simple action at law would lie; and that the 
dependent bill in that respect proceeds upon an erroneous theory, I 
am satisfied that this view involves a clear misapprehension of the ef- 
fect of that contract, and that the bill is founded upon a correct con- 
ceptiwi as to the form of action required. Moreover, the accotrnting 
there asked for and requisite to determine the rights of the parties 
will necessarily include, not only a right on the part of the Denver 
Company to an inquiry into any diverted earnings prior to the fore- 
closure, but a full accounting from the receivers of the earnings of the 
road while it has been under their control^ sinoe, as fuUy recognized 
by the dependent bill, the liabiKty of the Denver Company mider this 
contract is not absolute but contingent. This being so, it is clear, un- 
der the authorities, that the inquiry and relief there sought can only 
be had at the hands of this court. 

It is obvious, I think, under the facts and principles above stated, 
that the Denver Company, by reason of its right and obligations under 
contract B, independently of any others it may hold, should have been 
originaily made a party defendant to the bill in this court, and, not 
having been' so made, that it should now be brought in, that the rights 
of the parties arising; under the terms of that contract may be definite- 
ly determined by this court, with all parties in interest before it. For 
like reasons, the Missouri Pacific Railway Company should be made a 
defendant herein, and required to set up the rights claimed by it, if 
any, under the mortgage or under contract B. By the terms of con- 
tract C, that corporation is given a definite iBterest in at least some of 
the provisions of contract B, with a right to require specific perform-^ 
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artce thereof. This corporation should therefore be before the court 
when the effect of that ccmtract is determined. As to the power of tlie 
court to bring in necessary parties and require them to interplead, not- 
withstanding they may be nonresidents of the district, I entertain no 
doubt. Compton v. Jesup, 68 Fed. 263, 15 C. C. A. 397, and authori- 
ties there cited. 

As a result of these considerations, I am of opinion that the plaintiff 
should be definitely restrained from further proceeding with the pres- 
ent dependent bill, and from bringing any other action or proceeding 
involving contract B in any jurisdiction other than that of this court, 
or from taking any other step that might, in any wise, impair or af- 
fect the obligation of that contract or any of its provisions without 
first procuring the sanction of this court. 

An order may accordingly be entered to that effect, and providing 
for the bringing in, as parties defendant to the bill, both the Denver & 
Rio Grande Railroad Company and the Missouri Pacific Railway Com- 
pany, with the requirement that within 30 days from the date of the 
service upon them of such order those corporations interplead herein 
and set up any and all rights they, or either of them, may have or 
claim against this defendant under the mortgage in suit, or any of the 
contracts pledged thereunder, or otherwise. The order may also pro- 
vide for the granting of such further time to the receivers as may be 
deemed necessary for them for the purposes specified in their petition 
of May 18, 1915. 

Note.— The provisions from contract B, referred to In the opinion, are as 
follows: 

ArUcle II. 

4. (a) The Denver Company and the Western Company, parties of the first 
part aforesaid, jointly and severally covenant and agree to purchase semi- 
annually, beginning with the date hereof except as otherwise expressly stated, 
and to pay therefor, dollar for dollar in cash, at the dates and in the manner 
hereinafter provided, promissory notes of the Pacific Company, bearing in- 
terest at the rate of five per cent (5%) per annum and payable upon demand, 
to the amount face value, by which the gross earnings and income of the Pa- 
cific Company during the preceding fiscal half year shall be insufllcient to 
meet the sum of the following: 

(1) Its operating expenses, including rentals payable under leases and, par- 
ticularly, any lease of terminals at Salt Lake City, also current payments up- 
on claims for damages to persons or property, and its ordinary, including all 
necessary, expenses of maintenance; 

(2) Its taxes, including all assessments and other governmental charges 
against it or that may become a lien upon any of its property ; 

(3) From and after the first day of September, 1908, or the earlier acquisi- 
tion and completion of the Pacific Company's main line of railroad from San 
Francisco to Salt Lake City, all interest falling due during the then current 
calendar half year upon the Pacific Company's fifty million dollars ($50,000,- 
000), face value, of first mortgage five per cent, thirty-year gold bonds ; 

(4) The Pacific Company's annual contribution to the sinking fund pro- 
vided for in its said first mortgage, if the same be payable during the then 
current calendar half year ; 

(5) Any other charge or expense that it may be necessary that the Pacific 
Company shaU pay, in order to assure the continued and efiident operation ot 
Its property and to protect unimpaired the lien and priority of its said first 
mortgage ; 

(G> Any tax or taxes which the Pacific Company may be required by law 
4X permitted to pay apon or deduct from the. principal or interest of ita said 
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first mor^(age bonds, so tbat the holden of siK^ bondu shall, under all ctrcam* 
stances, receive the principal and interest thereof without deduction for any 
tax or taxes ; 

(7) All interest for such current cal^idar half year upon all Indebtedness 
of the Pacific Company, other than its said first mortgage bonds. 

Provided, however, that any payments made to the Trustee, as provided in 
paragraph (b) of thi^ article, shall be deemed to constitute and shall be cred- 
ited as payments of the purchase price of promissory notes of the Pacific Com- 
pany to be purcliased by the parties of the first part, pursuant to the foregoing 
terms of this paragraph (a). 

(b) The Denver Company and the Western Company further jointly and sev-* 
erally covenant and agree semiannually, at the dates and in the manner here- 
inafter provided, out of tbf purchase price of the notes to be purchased by 
them as provided in paragraph (a) of this section, to pay unto tlie Trustee: 

(1) From and after September 1, 1908, or the earlier acquisition and com- 
pletion of the Pacific Company's main line of railrpad from San J^^rancisco to 
Salt Lake City, such amount as wiU, together with the amount actually and 
lawfully ai^ropriated by the Pacific Company out of its earnings and other 
income and by it paid over to Its fiscal ageqt in the city of New York (which 
may be the Trustee) or its fiscal agent in the city of San Francisco, or both 
of them, for the purpose of paying the interest to fall due during the then 
current calendar half year up<m the Padfio Company's said first mortgage 
bonds upon which interest shall be payable, be sufiici^it to pay all such semi- 
annual installments of interest ; . 

(2) Such amount as will, together with tfye amount actually and lawfully 
appropriated by the Pacific Company out of its earnings and other income and 
by it paid over to the Trustee for the purpose of n^eting the sinking fund pay- 
ment, if any, required by said mortgage to be made by the Pacific Company 
during the then current calendar half year, be suflident to meet such sinking 
fund payment. 

(c) Tbe parties of the first part will, on or before the 26th day of Fd)ruary 
in each year during which this agreement shall be in force, pay or cause to be 
paid to the Pacific Company or to whomsoever the same should be paid here^ 
under the amount required to be paid by them, as provided in clauses (1), (2), 
(5). (6), and (7) of paragraph (a) of this section, on account of the fiscal hal^ 
year expiring on -December 31st of the preceding year, and on or before the 
28th day of August in each such year will pay or. cause to be paid unto the 
Pacific Company or to whomsoever the same should be paid hereunder the 
amount required by said clauses of said paragraph (a) to be paid on account 
of the fiscal half year expiring on the 30th day of June, next preceding. 

(d) The parties of the first part, on or before the 26th day of February and 
on or before the 29th day of August in each year, beginning with February,. 
1900, or with the February or August prior thereto next succeeding the ac- 
quisition and completion of the Pacific Company's main line of railroad fron> 
San Francisco to Salt Lake City, will pay to the Trustee under said first 
mortgage of the Pacific Company, the amount required to be paid by then> 
pursuant to the provisions of paragraph (b) of this section, to supply, with 
the amounts then already paid t^y the Pacific Company to its said fiscal agents- 
or to either of them, the amount necessary to pay the semiannual interest u]>> 
on the first iportgage bonds of said company to fall due upon the first day of 
the next succeeding month, and they will on or before the 2&th day of Au- 
gust in each year, txom and after and commencing with the year 1911, pay or 
cause to be paid unto said Trustee under said first mortgage such additional 
amount as will, together with the amount then already paid unto the Trustee 
by the Pacific Company, for that purpose, constitute and make up the fuU 
amount of the payment for the benefit of the sinking fund to be made by the 
Pacific Company for the then current year in accordance with the terms of 
its said first mortgage. 

All amounts paid or payable to the Trustee under this agreement for the 
purpose of providing for the payment of interest shall constitute a trust fund 
for the payment of interest due or thereafter to become due upon the Pacific 
Company's first mortgage bonds and shall be by the Trustee made available 
at the fiscal agencies of the Pacific. Company as hereinafter provided, . but 
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only for the payment of Interest upon said bonds tbesi due or thereafter to 
fall due as the same shall mature and payment theroof sball be demanded. 
Neither the Padflc Company nor any one claiming under it, save only such 
persons or oorporations as may be entitled to reeelTet tbs interest upon said 
first mortgage bonds, shall be entitled to or possess any interest in, lien upon 
or daim to said fund, or any part th^eol 

(e) The Denver Company and the Westem Company, paities of the first 
part aforesaid, hereby waive, and each of them hereby waives, any Hfht which 
they or either of them might otherwise have to demand' the delivery of any of 
the promissory notes to be purchased by them as provided in paragraph (a) 
of this section before or colnddently with the payment by them of the pur- 
chase price of any such notes as provided in paragraphs (a), (b), (c) and (d), 
of tbia section, and the said parties of tlie first part and each of thesa will 
promptly pay the pnrdiase price of all notes that they ot either of them shall 
be under obligation to take hereunder at tdie times and in the manner here- 
in provided, although the Pacific Company shall not at the time of any such 
payment have ready for delivery or shall not have taken the steps neces- 
sary to authorize the delivery of, or for any other reason shall Can to deliv- 
er, any of such promissory notes ; but neither of the parties of the first part 
shall be deemed by reason of the making of any payment prior to tiie re- 
ceipt of tile notes thereby paid for or by reason of anything in this para- 
graph contained, to have waived or otherwise prejudiced the right of said 
parties or either of them to receive or to enforce the delivery by the Pacific 
Company of such or any notes that the parties of the first part or either of 
them shall pay for or shall have paid for hereunder. 

(f) The parties of the first part further. Jointly and severally, covenant and 
agree that in case the Pacific Company, at any time when by the terms of 
this agreement the parties of the first part are under obligation to purchase 
from it any prcnnissory note or notes, shall not be authorised to issue such 
note or notes by reason of the fact that its capital stock, outstanding and 
subscribed, shall not be sufficient in amount to authorise the issuance by the 
Pacific Company of sncfa note or notes, the parties of the first part, or one of 
them, will subscribe for an amount of the unissued capital stock of the Pa- 
cific Company sufiicient to render the issuance of sudi note or notes of the 
Pacific Company authorized and lawful. 

6. The parties of the first part further Jointly and severally covenant and 
agree that they will pay or cause to be paid, otherwise than by the Pacific 
Company, any tax or taxes that the Pacific Company may be required by law 
or permitted to pay upon or to deduct from the principal or interest of any 
of its first mortgage bonds, as such tax or taxes shall become due or payable, 
except such tax or taxes as the mortgage securing said bonds shall lawfully 
require the Pacific Company itself to pay, but nothing contained in this para- 
graph shall require the parties of the first part, or either of them, to pay any 
such tax so long as the validity thereof shall, in good faith, be contested by 
the Pacific Company or by any one in its behalf; but in case of any such 
contest, the parties of the first part Jointly and severally agree, if required 
so to do by the Trustee, to pay or cause to be paid to the Trustee, the aitoount 
of the tax or taxes that the Pacific Company shall be so required to pay or 
deduct; and the amount so paid shall constitute a trust fund in the hands 
of the Trustee, and shall by it be held and applied to the sole purpose of dis- 
charging said taxes in case the some shall eventually be decided to be pay- 
able, and, in case said taxes, or any part thereof, shall eventually be decided 
not to be payable, shall be returned, to the extent that suc*i taxes shall have 
been annulled, to the party or parties that shall have paid the same to the 
Trustee. 

Article III. 
• •••••••«• 

4. The Pacific Company will, simultaneously with tb^ payment by the paiv 
ties of the first part, or either of them, of any amount required to be paid by 
them by the terms of section 4, of article II hereof, execute and deliver to 
the party of the first part making such payment its promissory note or notes 
bearing interest from the date thereof at the rate of five per cent. (59b) per 
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annam and payable upon demand. In an amount in the aggregate equal to the 
amount Of such payment, and in case It shall be Impossible for any reason 
for the Pacific Company at the date of the mating of any such payment to 
execute and deliver valid proihissot^ notes as above provided, it will exe- 
cute and deliver such note or notes as soon thereafter as the same shall be 
legally possible, and the Pacific Company expressly covenants and agrees that 
it will. In. ample season to permit the execution and delivery of said notes as 
the same shall be required, take any and every corporate action that shall 
be required to give validity thef eto. 

5. The Pacific Company, party of the second part, hereby covenants and 
agrees that it will faithfully apply all of Its gross earnings and income, as 
the same shall accrue, to the following purposes and in the following order of 
priority: 

(1) To the payment of its operating etjJens^, Including rentals under leas-, 
es and, particularly, &ny lease of terminals at Salt Lake City, also claims for 
damage to persons or propwty, and its ordinary, including all necessary, ex- 
penses of maintenance, except amounts du6 to the parties of the first part, 
or either of them on account of advances made under this agreement. 

(2) To the payment of its taxes, assessments and otiier governmental charg- 
es against it or that may become a lien upon any of its property. 

(3) To the payment of all interest as it rfiall accrue from time to time upon 
the Pacific Company's fifty million dollars ($50,000,000). face value, of first 
mortgage five per cent, thirty-year gold boilds, from and after the first day of 
September, 1908, or the earlier acquisition arid completion of the Pacific Com- 
pany's main line of railroad from San Francisco to Salt Lake City, 

(4) To the payment of the Pacific Company's annual contribution to the 
sinking fund provided for In its said first mortgage. 

(5) To the payment of any other charge of expense that the Pacific Company 
may be ebUj^ to pb^, in cirder to assure the continued and efficient operation 
of its iiroperty and to protect unimpaired the lien thereon of its said first 
mortgage. 

(0^ iDf so fhr as It may lawfully agree to pay aiW ma.t lawfully tmj the same, 
to the payment of aby tax or taxes- wbMt the Pftcific Company may be re« 
qaii^ by law or permitted to pay upon at deduct from the principal or inter- 
est of its said first mortgage heads, so that the holders of such bands shall 
receive the principal and interest diereoC without dednetiom for any tax or 
taxes. 

(7) To the payment of all Interest that shall have accrued upon any other 
indebtedness of the Pacific Con^any.* 

(8) To the payment pro rata to the parties of the first part of the amountB 
due to them, respectively, upon the promissory notes held by them and re- 
ceived under the provisions of section 4, of artlclie II hereof, and of all 
amounts that they or either of them lAall hav^ paid to the Pacific Company 
or the trustee pursuant to the provisions of said section, notes wherefor shall 
have been demanded but Shall not have been delivered; but, except as pro- 
vided In section 5 of article II hereof with respect of taxes contested and an- 
nulled, nothing herein contained shall require the Pacific Company or any 
one to repay to the parties of the first part, or either of them, any moneys 
that they or either of them shall have paW on account of any tax or taxes 
that the Pacdfic Conjpany shall have been required by law or permitted to pay 
upon or deduct from the principal or interest of its said first mortgage bonds, 
unless by the terms' of the Pacific Company's said first mortgage the Pacific 
Company, itself, shall be lawfully required to pay such tax or taxes. 

6, The Pacific Company further expressly covenants and agrees that it will, 
not later than the 20th day of February and not later than the 23d day of 
August in each year, commencing with February, 1^9, or with the Febnmry 
or August prior thereto next succeeding the acquisition and completion of the 
Pacific Company's main line of railroad from San Francisco to Salt Lake City, 
actually pay over to its fiscal agents In the city of New Yoi^ and the city of 
San Francisco, or to one of them, the amount to be paid by it for the purpose 
of paying the installment of interest to fall due upon the first day of the 
following month upon its said flrat mortgage bonds, and that it will not there- 
after permit any of the funds so paid over to be used for any purpose other 
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than the payment of erach installment of Interest, and that it will cause the 
fiscal agents or fiscal agent to which such payment shall be made forthwith 
to notify the Trustee of the making of such payment and of the amount there- 
of and likewise to permit the Trustee, or any representative of the trustee, 
to examine all the books and accounts of each of said fiscal agents so far as 
the same concern any such payment or the payment or nonpayment of any 
interest upon any of said first mortgage bonds, and will likewise cause said 
fiscal agents or fiscal agent forthwith to notify the auditor acting as provided 
in section 6, article VI hereof, both by letter and telegram, of such payment 
and of the amount thereof. 

The Pacific Company further expressly covenants and agrees that it will, not 
later than the 23d day of August in each year, commencing with the year 1911, 
actually pay over to the Trustee the amount to be paid by it for the pairpose 
of making the sinking fund payment to fall due during the year expiring upon 
the last day of the then current month, as required by the Pacific Company's 
said first mortgage. 

7. The Pacific Company further agrees that as soon as and whenever the 
gross earnings of the Pacific Company yield a surplus above the expenses and 
charges enumerated in paragraphs (1) to (7) of section 5 of this article, all 
traffic balances due to the Pacific Company accruing in the hands ctf either oC the 
parties of the first part may be by such party applied in payment and discharge 
pro tanto of the claims of such party of the first part on account of payments 
(subject to repayment) made by it pursuant to the provisions of article II 
hereof or otherwise, and such party of the first part may apply such balances 
to the discharge of claims upon open accounts or upon promissory notes of 
the Pacific Company, or of both classes of claims, as it may elect 

Article V. 

The Trustee hereby covenants and agrees that it will hold all moneys re* 
celved by It pursuant to the provisions of this Instrument In trust for, and 
will apply the same or cause the same to be applied at the times and in the 
manner herein provided to the uses and purposes herein prescribed with re- 
spect of such moneys, or, tn the absmice of any provision hereof with reference 
to the application of any such moneys, to the uses and purposes pPGfvided with 
respect thereof in said first mortgage of the Pacific Company; and that it 
will, from time to time, upon the request of any holder or holders of bonds 
secured by said first mortgage of the Pacific Company and being satisfactorily 
Indemnified against the expense of so doing, acting either alone or with the 
Pacific Company, take steps to enforce by a suit or suits in equity or at law 
or by other proper proceedings to be prosecuted or taken in its own name or 
in the. name of the Pacific Company, or in the name of both, all the terms and 
provisions of article II hereof that require any payments to be made to the 
Trustee by the parties of the first part or either of them, and, upon the recjuest 
of the holder or holders of twenty per cent (20%) in amount of said bondi» 
at the time being outstfinding, will likewise enforce any and all other provi- 
sions of this agreement, and likewise of all modified agreements, If any, sub- 
stituted therefor, as provided in section 14 of article I hereof. 

Article VL 

10. The refusal, neglect or other failure of the Pacific Company to perform 
any or all of the covenants, agreements or conditions herein contained by it 
to be performed shall not constitute ground for the rescission of or refusal 
to perform or delay in performing this contract by the parties of the first part, 
or either of them ; but in event of any such refusal, neglect or other failure, 
the party or parties of the first part aggrieved tliereby may have resort to 
such remedy by suit for specific performance or action for damages as may be 
appropriate. But nothing herein contained shall be taken to authorize auy 
action that shall have the effect of impairiug in any manner or to any extent 
the lien or security of the first mortgage of the Pacific Company, or of pre- 
venting, obstructing or Interfering with tlie exercise of any of the remedies 
tliereby granted to the Trustee. Time is strictly of the essence of each and all 
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the coTenants and agreements to be performed by the parties of the first part, 
or either of them, and contained In sections 4 and 5 of article II hereof. 
• ••««••••• 

13. This a/?reement shall, except as hereinafter provided, continue In full 
fbrce and effect, and be binding upon all the parties hereto, from the date 
hereof until all of said $50,000,000, face value, of first mortj?age five per cent, 
thirty-year gold bonds of the Pacific CJompany shall be fully paid, principal 
and interest, or until said bonds shall be called for redemption and provision 
made for payment thereof In full, principal and interest, as pro\ided in the 
flrst mortgage of the Pacific Company, and shall run with the railways of 
the said several railway companies, parties thereto. Into whosoever hands the 
same may come ; and this agreement and the provisions thereof shall be so 
construed that any person or persons, corporation or corporations, which may 
at any time acquire in any manner any of the said several railways of the 
parties hereto shall be held and be deemed to have expressly agreed by virtue 
of the act or acts, deed or deeds, or other instrument or transaction by or 
through which the said person or persons, corporation or corporations, may 
Immediately or indirectly have acquired the said several railways, or any 
thereof, to and with each and every of the parties hereto to observe and per- 
form all of the terms required by this agreement to be performed or to be ob- 
served by the party hereto from whom, immediately or indirectly, the said 
person or persons, ' corporation or corporations, may have acquired the said 
railways or railway, and the said person or persons, corporation or corpora- 
tions, shall be held to be bound by an express contract with the parties hereto 
and by and upon an express trust to perform and observe as aforesaid all the 
t^rms hereof. Including all acts and things that may be necessary to preserve 
in fall force the several obligations and agreements herein established or con- 
tained for the full term hereof; and the obligations and provisions of this 
agreement shall be deemed to be part of the consideration of any contract or 
contracts, of whatever form or nature the same may be, and of any other 
transaction by which any person or persons, corporation or corporations, may 
acquire or undertake to acquire the said several railways or any of them. 
J'ladi of said railway companies parties hereto further covtoants and agrees 
with all the other parties hereto that if it shall at any time during the con- 
tinuance of this agreement, by lease, sale, consolidation or otherwise, convey 
or In any manner transfer Its property or its rights and franchises in or to 
all or any of the premises affected hereby, then any Instrument containing 
or setting out any such lease, sale, consolidation or other conveyance, shall 
contain a covenant that the same Is made subject to all the provisions of this 
instrument, and that Its lessee, grantee, successor or other transferee, as the 
case may be, and any and every person or corporation claiming under any 
snch lessee, grantee, successor or other transferee, shall, by the acceptance of 
such instrument and by the acceptance of such lease, grant, consolidation or 
other conveyance, become bound to perform and observe all of the terms here- 
by required to be performed or observed by the party making such lease, grant, 
oonfiolidation or other conveyance, including all acts and things that may be 
necessary to preserve in full force the several obligations and agreements 
herein established or contained for the full term hereof. 

14. Notwithstanding anything herein contained or anything contained in 
said first mortgage of the Pacific Company, neither the obligation of the par- 
ties of the first part nor the obligation of either of them to make any of the 
payments provided for in paragraphs 4 and 5 of article II of this agreement, 
as and at the times herein provided, shall be abrogated or in any manner 
modified until all of the bonds secured by the Pacific Company's first mortgage 
shall be fully paid, principal and interest, or until said bonds shall be called 
for redemption and provision made for payment thereof in full, principal and 
Interest, as provided for in the first mortgage of the Pacific Company, and this 
agreement shall not, prior to such time, be abrogated or modified as to any oth- 
er provlsito or in any other respect in any manner, nor shall the rights of any 
of the parties iiereunder be changed -In any other respect (save after default 
by the Padfic Company as hereinafter provided), except by written agreement 
whereto the .Trustee shall be a party and which shall have been approved in 
writing by the holders of outstand^ bonds, being two-thirds in amount of 
the b<aids authorized to be issued under the Pa<dfic Company's- first mortgage. 
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such writing being executed and authenticated in substantially the manner 
provided in section 15 ot article five of said nyortgage ; but any Qf the provi- 
sions of this agreement, save those oontained in paragraphs 4 and 6, of article 
II hereof, and such provisions as may be [supplementary thereto, may be abro- 
gated or modified by a written agreement between all the parties hereto, in- 
cluding the Trustee, provided the same shall have been approved in writing 
by the holders of the amount of said bonds aforesaid, such writing being ex- 
.ecuted and authenticated in the manner aforesaid. In case the Pacific Com- 
pany, or any of its successors or assigns,. shall make default In the due pay- 
ment of the principal of or interest agreed to be paid upon its bonds to be 
issued under its said first mortgage, according to the tenor and effect of said 
bonds and the interest coupons pertaining thereto, or in event of any default 
in the covenants or conditions of said first mortgage whereby a right of fore- 
closure shall thereunder accrue to the 'j?rustee or the holders of the bondB 
secured thereby, the Trustee shall have and shall forthwith become vested 
with the right, upgn the written request of the holders of t\vo-thirds in amount 
of the bonds outstanding and secured by said mortgage executed and authenti- 
cated in the manner aforesaid, to, and upon any such request, the Trustee 
shall terminate this agreement, save and excepting always the provisions 
for payments in Interest, sinking fund contributions and taxes contained in 
paragraphs 4 and 5 of article II hereof, and, as well, any and all other agree- 
ments, it £|ny there shall be, to which the railway companies parties hereto, 
or either thereof, or any of their successors or assigns, are parties, whereby 
the parties of the first part, or either of them, or any of their sucqesaors op 
assigns* shall or may have or claim to have any rights in or to the use or 
possession of any of the lines qf railway or of the property or franchises or 
income of the Pacific Company, by a notice in writing to that effect> addnesaed 
and mailed to the Denver Company and to the Western Compai^ at Penver, 
Colorado, and to the Pacific Comixa^y at San Francisco, Calif orqla ; and upoa 
the expiration of thirty (30) days from and after the mailing of such notice 
this agreement and all other agreements such as aforesaid, anything herein 
or therein or in said first mortgage to the contrary notwithstanding, shall ber^ 
minate except as aforesaid, and all rights of the parties of the first part, 
their successors or assigns, or either or any of them, to possession of any ol 
the lines of railway or of the property, franchises or Income of the Pa<dfic 
Company shall thereupon cease ; but such termination of this agreement shall 
not be deemed to and shall not release, nor shall anytiiing else done hereunder 
release, the rights of the Trustee or of the holders of the first mortgage bonda 
of the Pacific CompajQy to the benefits of the agreements o£ the Hallway Com- 
panies, parties of the first part, to make the payments provided for in para- 
graphs 4 apd 5 of article II hereof, or upon or against any fund derived or 
qonstituted as provided in aqy of said paragraphs. Nothing herein contained 
shall be taken to authorize or to result in the termination of this agreement 
in any event or contingency (prior to the payment or provision for payment 
of all of said first mortgage bonds, principal and interest, as aforesaid), ex- 
cept upon the election of the Trustee made with the written approval of the 
holders of ^wo-thirds in amount of the outstanding bonds secured by the 
Pacific Company's first mortsftge given and evidenced In manner and form. 
as above provided ; but, on the contrary, a,t all times prior to such termination 
thereof, whether before or after default as aforesaid, the Trustee as well as 
the Pacific Company, Its successors ajid assigns, shall be entitled to specific 
performance of the same and of aijiy agreement substituted therefor and to- 
enforce the same by suits in eqiUty or action^ at law or otherwise^ as n^ay br 
approprifite. , 



HORNBLOWKR et al. v. C JTY OF PIERHID. 
(District Court, B. South DaJiota. C. f). February. 18, 1^16.) 

1. MUntCIIPAIi Ck>BP0BA1X0NS ^E»90'i-<VV.ftXftAKTS~-NBQ0mABnJTT AND TBAHs- 
FEB-^**NX0O13ABI^. IrfSTBiTMS^r." 

City warrants, while negotiable In form, so as to be transferable by in- 
dorsement- and delivery, are not negotiable InstfumeDts in the sense of 

■ ■ ■ ■' ■ ' ■ . '■' ■ ; ' ■ ■■' ■ - " ■■ I ' I' T 1 ■■■■ ^-ti-^ — ■■■ ' ■ T 
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the law mercbant, and are sul)iect in tbe hands of a hona fld« holder to 
anj deflenae existing between the orlgliial parties. 

[Ed. Note. — For other cases, see Municipal Corporations^ Cent. Dig. § 
1887; Dea Dig. «S=>902. 

For other definitions, see Words and Phrases, First and Second Series, 
Negotlat>le Instrument.] 

t MUNICIPiJ, CoaPOKATIONS ^=:»9Pt^— V^UDITT OF WaBBANTS— RSCITAI^. 

A city cannot be bound by a false recital In a resolution of its council 
ordering an issue of warrants of the purpose for which they were issued, 
where they were in fact Issued and used for a wholly unauthorized pur- 
pose, which fact was known to the payee. 

[Ed. Note.— For other cases, see Municipal Oorporaiions, Cent Dig. t 
1887; Dea Dig. <©5=>902.] 
3. BviDBHOB ^=»83(1) — Public ItBcoBP-r-PBESUMPnoN. 

An erasure and alteration in a record made by a public officer, in the. 
absence of evidence to the contrary, will be presumed to have been law- 
fully made at the time the record was written. 

(Ed. Note. — For other cases, see Evidence, Cent. Dig. f 105; Dec. Dig. 
«=»88a)J 
i MuFioiPAi. C0BFOBA.TIOKS ^3:>89S— Wabrak ts-^E h to ff e l of CrcT. 

Where the Constitution and statutes of a styite prohibited a dty from 
incurring any Indebtedness in ei^cess of & per centum of the value of the 
taxable property therein, to be ascertained by the last assessment for 
state and county taxes, and- made it the duty of tlie county auditor to 
keep tiie recprd of such afiseasment^ a purehaBer ot warrants iasued by 
the dty was charged with notice of the ass^s9e4 valuation o^f its. property 
as shown by the auditor's books, and the dty cannot be estopped from 
showing that the warrants were in excess of the legal limit of indebtedness 
by the fact thtft the cl^ auditor, who had nothing to do with such records, 
falsely certified tp a larger assessed valuation, , 

[Ed. Note.— For other caae^, dee Munlcipa] Corporations, Cent. Dig.J 
1883; Dec, Dig. <S=>898.] 

S. MUKICIPAI* COBPOBATIOlfS <8?;>8G&— VjguniTT OF WAWUXfTS— BAJO^ICAnON 

OR Estoppel. 

Where city warrants were void in their inception for lack of power to 
issue them, neither representations by its oflicers nor the payment ot in- 
terest thereon by the dty can qpjerate aa an estoppel or a ratification* 

[Ed. Note. — ^For other cases, see Municipal Corporaljjoi^ Cent. Dig. { 
1883; Dec. Dig. <©=»89S.3 

At Law. Action by Henry Hornblower and- John W. Weeks against 
the City of Pierre. Trial to court. Judgment for defendant. 

Gardner, Fairbank & Churchill, of Huron,, S. D., for plaintiffs. 
Karl Goldsmith, City Atty., of Pierre, S. D., for def fendant. 

ELLIOTT, District Judge. This is an action brought by the plain- 
tiffs against the defendant upon 10 certain city warrants of the city 
of Pierre, for $1,000 each, dated July 29, 1890, consecutively num- 
bered from 3614 to 3623, inclusive, and also upon 10 warrants of the 
said city of Pierre, dated July 29, 1890, for the sum of $500 each,' 
numbered consecutively from 3591 to 3600, inclusive, and judgment 
is demanded for the sum of $15,000, with interest thereon at 7 per cent 
per amiunC Upon a stipulation in writing, w^^iving -a jury, t^^ case 
was tried by the court, without a jury. 

Upon a careftA review of the testimony, I find little dispute ''up<?n 

^s>Wtm<fti^T c%$m 8M WTD^ tK>iP it KET-NUMBER In all Kcfy-N umbered Digests it Indexes- 
231P.--32 ,1. 
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the facts material to the issues. I find, from the evidence, that under 
date of July 28, 1890, the city council of the city of Pierre passed a 
resolution, as follows: 

•'It was moved that the sum of $25,000 for public Improvements be appro- 
priated and warrants ordered drawn for the same, payable to Ooe I. Crawford, 
and upon motion the roll was called and the members answered their names 
and voted as follows: Alderman Coy voted aye, Hilffer, aye, Haugen, aye, 
Meade, who voted aye, McNamlna, who voted aye, Robinson, who voted aye. 
Absent and not voting, Alderman Kleiner. So the motion was carried and 
the warrants ordered drawn." 

The warrants in question were issued pursuant to said action by said 
city council. The undisputed testimony is: That thereafter the city 
auditor presented said warrants to Coe I. Crawford, in whose favor 
they were drawn, and he thereupon, at the request of such city auditor, 
indorsed each of these warrants without recourse. 

The said city auditor did not deliver said warrants to said Craw- 
ford, or leave them in his possession, but took them away with him, 
and thereafter delivered said warrants to the National Bank of Com- 
merce at Pierre, S. D., for the use of a committee of citizens of the 
city of Pierre, known as the ''Capitol Campaign Committee," of which 
John Sutherland was the chairman or president, intending that the 
proceeds of all said warrants were to be used for the purpose of de- 
fraying the exi)enses of said capitol campaign, and thereafter B. J. 
Templeton, who at that time was mayor of the city of Pierre, and 
president of the said bank, negotiated the sale of said warrants to 
plaintiffs. That the National Bank of Commerce, or B. J. Temple- 
ton, paid nothing for said warrants, either to said Crawford or to the 
said city of Pierre. That said Templeton, president of said bank, went 
to the city of Boston, and interviewed plaintiffs, and arranged for 
the sale of these warrants for the use and benefit of said Capitol 
Campaign Committee; the arrangement not being entirely consum- 
mated and being subject to further investigation on behalf of plain- 
tiffs. That plaintiffs, for the purpose of determining the financial con- 
dition of the city, made inquiry of the city officials, and in addition to 
the representations which had been made by Templeton, orally, to the 
plaintiffs at Boston, Mass., a certificate was made by the city auditor, 
under the seal of the city, and sent to the plaintiffs, which was 
introduced in evidence and is referred to as Exhibit A, as follows: 

"Exhibit A (Copy). 

Statement of the Fhiandal Condition of the City of Pierre This 22d day of 
July, 1800: 

Assessed valuation $ 3,154,965 

Real valuation (estimate) , 10,000,000 

Total bonded debt : 

Fire bonds $ 5W0 00 

Pi^rk bonds 15,000 00 

Funding 25,000 00 $45,000 

Total outstanding warrants ; . . 120,000 

Total city debt ^ ^liSS.OOO 

•1 certify that the foregoing statement is correct. 

"H. B. Dewey, City Auditor. 
"[Seal of the City of Pierre.]" 
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It farther appears that upon receipt of this coxnmtinicatipn« the 
plaintiffs wrote a letter. Exhibit B, as follows : 

"Exhibit B (Copy). 

"B. J. Templeton, Esq., Pierre, So. Dakota — Dear Sir: The papers which 
we asked for when you were in Boston arrived this morning, and seem to be» 
with two exceptions, what was required. In the tirst piace, the city auditor, 
in Ms valuation of the city, drives it $8,154,965. outstanding bonds $45,000, total 
outstanding warrants |120,000, and a total city debt of $1(J5,000. This is 
fibout ^,000 more than assessed valuation allows. 5 per cent Doubtless there 
is some explanation of this which we do not imow. Of course, ttimQ warrants^ 
iBsned over and above 5 per ccxLt, would not be leical, unless there Is something 
about it which we do not nnderstand. We also tndose certificates of legality 
of warrants, which we wish you would ask the city attorney and Mr. Johnston 
to sign, and return to us. The certlticate of legality which they have sent 
on does not mention any issue of warrants, but reads as if all warrants issued 
by the city council weife legaL 

**Your8 truly, [Signed] . Homblower & Weeks." 

And the president of the National Bank of Commerce wrote, upota 
the stationery of said bank, a letter, Exhibit C, as follows : 

-•Exhibit O (Copy). 

**B. J. Templeton, ' Adolph Ewert, A. P. Farr, 

"President. Cashier. Ass't. Cashier. 

' rrhe National Bank of Commerce, 

••Capital, 1^75,000.00 

''Notice: Holders of City of Pierre warrants Nos. 2J592 to 2601, Inclusive, 
and 2661 to 2738, Incldsive, will present the same for payment Interest on 
the said warrants will stop from Aug. 1, 1890. 

•*H. E. Cutting, CMty Treasurer." 

"i»lerre. South Dakota, July 30^ 1800. 
"Homblower & Weeks, Boston, Mass. — Qentlemen: I arrived home all O. 
K., top side up with care,' and am wading through about a foot deep of let- 
ters, including yours of the 26th Inst The auditor, iii making his statement 
to yon, was In error in this : He gave the bonded indebtedness as $45,000, and 
warrants $120,000. The fact is the funding^ bonds Of $26,000, which I gold 
to S. A. Kean & Co., Chicago, were part of the $45,000. item, and the proceeds 
take up so many of the outstanding warrants^ as you will by the inclosed .no- 
tice from the city treasurer, so that the statement should read : 

Bonds $45,000 

Warrants 95,000' 

Total debt $14^,000 

—which is within the limit, and in addition our tax levy jnst made will yield 
us about $70,000, and we have called an election to vote bonds to take up all 
outstanding warrants, as I explained to you. The warrants were not issued 
until my return, owing to the fact that the president of the city council was 
out of town and there was no one authorized to sign them untn I got home. 
I notice also that the auditor on several other matters a little mixed, but on 
the whole it was substantially correct 

*'The warrants, $25,000, were shipped you by our cashier yesterday by Am. 
Express, with instructions as to remittances. Thanking you for favors, and 
trusting this explanation will prove aU satisfactory. 

••Tours truly, [Signed] B. J. Templeton. 

"P. S. — Inclosed certificate of city attorney and A. W. Johnston; lawyer, 
as requested" 

—and inclosed therewith a certificate of the city attorney and bf A; 
W. Johnston, lawyer, as requested by the plaintiffs, whidi were ^dt 



Digitized by 



Google 



sob 231 fft:UEBAh RBPORTBft 

offered in evrdcnc^, they hiving been lost; but the evidence in the case 
shows that plaintiffs testified that they in effect stated &at the warrants 
were regularly issued and were legal obligations of the defendant city. 

The evidence discloses that, in compliance with the terms ol the last 
paragraph of this letter, the warrants in siiit were included in the 
$25,000 shipped to plaintiffs by the cashier of the National Bank of 
Commerce by American Express. It further appears from the evi- 
dence that thereupon, under date of August 8, 1890, the plaintiffs wrote 
to Templeton, who was the president of said bank, advising that plain- 
tiffs had deposited with the National Baftk of Deposit of New York 
pity draft for $23,500, the proceeds of $25,000 iti warrants, advising 
him that the remaining $12,500 would be forwarded later. It further 
appears from the testimony of one of the plaintiffs, and I find the 
fact to be, that the money referred to as being deposited m the Na- 
tional Barnt of Deposit of New York in payment of these warrants in 
suit wad d^>osited for and to the credit of the National Bank of Com- 
merce, Pierre, S. D. 

I find that the testimony with reference to this transaction, whereby 
the plaintiffs purchased the warrants in suit, is entirely consistent 
with and supports the allegation of the amended complaint of the 
plaintiffs herein, and I therefore find the fact to be that the plaintiflfs 
did not participate in or have any knowledge of the manner in which 
the said warrants were issued, or the purpose for which the money 
was to be used, and "that said National Bank of Commerce immediate- 
ly thereafter sold said warrants to the plaintiffs in this action, in the 
regular coufse orf business, far value, and delivered each of the said 
warrants to these plaintiffs, and that these plaintiffs are now the own- 
ers axid holders of Said warrants," as set foftfi lA paragraph 3 of the 
ameftded complaint herein. I further find that the plaintiffs never 
paid the city of Pierre any consideratidn for these warrants, and the 
city and none of its officers received any part of the proceeds of the 
sale of said warrants. 

■' Under the undisputed record of the circumstances attending the issu- 
ance 9f these warrants and the indorsement by Coe I. Crawford,' the 
payee, viewed in the light of the reasonable mfefences that must be 
drawn therefrom, with a reasonable interpretation of his testimony, I 
find that he knew, at the time of the indorsement of Said warrants, 
the purpose for T^hich these warrants had been issued, and the intent 
and purpose to use the proceeds thereof by the said Capito* Cam- 
paign Committee; that the record shows no iilquiry or investigation 
to determine what was the assessed valuatipn of the defendant city, or 
the amount of its outstanding indebtedness, except inquiry of Temple- 
ton, and the statements made by him and -the certificates ftimished 
in the manner above set fof-th. The only teistimotiy in the record as 
to the use of the proceeds of these warrants is to the effect that they 
were used for capitol campaign purposes by this Capitol Campaign 
Committee. 

The record in the county auditor's office of the county of Hughes, 
which isrthe county in which the city of Pierre is situated, shows the 
ass^s^ed valuation of the city of Pierre for the year 1889 was the sun 
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of $971,068, and tb« amaont of ca^ on hancl inthe chjr treastiify of the 
• city of Pierre, as shown by the records of the said city, was at that 
time the sum of $1,359.22. There we're erasures in the records in the 
county auditor's office showh^ the assessed valaation of the city for 
the year 1889, and the substituted figures w^ere clearly in the hand- 
writing of Sebree, the then county auditor of Hughes county. The 
record of said county auditor also showed, in addition to the asseissed 
valuation of the property of the city of Pierre, for the year 1889, the 
amount of taxes levied, to wit, $17,619.44. 

I ailsd find that at the tim^ of incurring this indebtedness and the 
issuance of these warnints the property of the dty of Pierre haid not 
been equalized for the assessment for the year 1890, and that the 
asses^tnttut for the year 1889 was the last compkte assessment that 
had been made prior to the date of the issuance of said warrants. I 
fold that no such putdk improvements a^ specified itl tiie warrants m 
suit were ma,de in the city oi Pierrt, by Crawford or any otfier per* 
son, and that Crawford at neo time performed any sfervice for the city 
of Pierre, or furnished any materials of any kind to the city of Pierre, 
imd that the city of Pierre was never indebted to him in atty sum for 
any caose at the time of tlie issuaxice of said warrants. I find that 
the city council of the city of Pierre made no apprdpriations to cover 
the expenditures ordered by the said Wsirrants^ or for any ptibHc im- 
provements of any kind or character for the years 1889 and 1890. 

It further appears that the annual appropriation of said city for the 
fiscal year beginfling September 1, 1889, and Ending August 31, 18901 
was as follows: $16,000 for general purposes, and $1,6W) for ifitefest 
and sinking fund— aftd that t^ie same had been ifuUy expended prior 
to the 29th day of July, 1890, when said ^^a^rants were issued; that no 
further appropriations were made by the said city during' the said 
fiscal yediV, and ther^ was no provision made or attemfJted for the 
colfecfion of an anntial tax sufficient to pay the interest and. principal 
of the debt evidenced' by these warrants in ^t, >Vhen due. 

I further find : That the indebtedness of said city of Pierre, upon the 
date of issuance of said warrants, amounted to the sum of $218,875.52; 
and upon that date exceeded 5 per cent, of the assessed valuation of 
the property withiii the corporate limits of .said city of Pierne. That 
at the time the plaintiffs' warrants, wer6 bsued, arid at all times 
since, this indebtedness of the said city has appeared upon the rec- 
ords of the proceedings' of the dty coimcil of said city of Pierre, 
kept as required by law as a* public record, including the proceedings 
of 'the board of equalization, for the city of Pierre, and also the public 
record of the board of the county of Hughes, and the board of equal- 
ization of the state of South Dakota^ kept by the city auditor, the 
auditor of the county of Hughes, and the auditor of the state of South 
Dakota, respectively, as required by statute, and that all of said records 
are and at all times have been open to inspection. That at the time 
of the alleged indebtedness represented by the warrants of the plain- 
tiffs herein the prior registered warrants, after subtracting all of the 
money then in the city treasury from the total amount, exceeded the 
total amount of taxes, levied to pay the expensesr of the city of Pierre 
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during the fiscal year in which the said warrants were issued, together 
with die moneys received from fines and licensed, and the plaintiffs' 
warrants are not drawn against any fund to crefate which a tax had 
theretofore been levied, and they were not drawn against any anticipat- 
ed fund to be collected from a levy of tax made by the council of the 
city of Pierre to pay such indebtedness evidenced by said warrants. 
Plaintiffs' warrants were not drawn against any fund levied to pay the 
current expenses of tlie city of Pierre for any year, but were drawn 
generally upon the funds of said treasury of the city of Pierre. That 
this alleged indebtedness accrued July 29, 1890, and payments of in- 
terest due thereon were made semiannually until October 29, 1895, 
since which time no payments have been made. 

The foregoing findings dispose of the contentions of the parties 
respectively, so far as questions of fact are concerned. The plaintiffs 
insist earnestly that there is a total absence of any evidence In the 
record to show that either Coe I. Crawford, the payee in the warrants, 
or the plaintiffs, participated in, or had any knowledge of, any con- 
spiracy, as alleged in the answer, and insist that the evidence shows 
a fraud attempted to be perpetrated by the city officials and by the 
citizens pf Pierre, through their citizens' committee, for the purpose of 
securing the funds of these plaintiffs. 

The foregoing finding as to the knowledge of Coe I. Crawford dis- 
poses of that issue in so- far as it is dependent upon his knowledge. 
There is an affirmative finding, however, that the plaintiffs did not 
participate in or have any knowledge of the mamier in which the war- 
rants were issued or the purpose for which the money was to be usedy 
and that leaves the simple question of the extent tQ which the plaintiffs 
are bound by the knowledge of Crawford, or the National Bank of 
Commerce. 

[1] These warrants are not negotiable instruments, such as to ex- 
clude an inquiry as to the legality of their issue, even in the hands of 
a bona fide holder, or to preclude defenses which are available as 
against the original payee. The statutes of South Dakota do not, either 
expressly or by implication, enable the holder of warrants to exclude 
inquiry as to legality. A municipal corporation cannot invest such in- 
strument with die character of commercial paper, so as to give it im- 
munity in the hands of a bona fide holder from any defenses existing 
between the immediate parties. These were ordinary orders, warrants,, 
certificates of indebtedness, and obligations. to pay, issued by the city 
of Pierre, and as such enable the holders, the plaintiffs, to sue in their 
own name, but are not negotiable instruments, so as to exclude inquiry 
into the .legality of their issue or preclude defenses available against 
the original payee.. Hubbell v. Town of Custer, 15 S. D. 55. 87 N. W. 
520; Oilman v. Township of Gilby, 8 N. D. 627, 80 N. W. 889, 73 Am. 
St. Repi 791; Goose River Bank v. Willow Creek School District, 
1 N. D. 26, 44 N. W. 1002, 26 Am. St. Rep. 605. 

The rule that obtains in this circuit, was declared by Judge Caldwell 
in Watson v. City of Huron, 97 Fed 449, 38 C. C. A. 264, wherein it is 
declared : 

**Sucli Uistruments are not subject to the rules ot the law merchant or %». 

any manner to be treated like negotiable bonds. Whatever differences of 
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opinion may have existed among the courts 50, years ago a« to tbe negotlAbllity 
of such warrants, tbe courts are now unanimous that, while such warrants 
establish prhna fade the validity of the claims allowed and authorize their 
payment, they have no other effect; that they are In form negotiate, and 
transferable by delivery, so tAv as to authorise the holder to maintain in his 
own name an action on them, but they are not negotiable Instruments, in the 
sense of a law merchant, so that, when held by a bona fide purchaser, evi- 
dence of their invalidity or defenses available against the original payee would 
be excluded." 

Under this rule, now universally recognized, these plaintiffs oc- 
cupy no better position than the original payee, who had notice of 
the object for which the wa^rrants were issued. 

[2] The fact that the resolution of the city council of the city of 
Pierre, ordering these warrants to be issued, falsely and fraudulently 
recited that they were intended for public improvements, cannot aid 
the plaintiffs, nor can a defense by tihe plaintiffs be predicated upon 
a reliance by plaintiffs upon such records or upon such records and 
statements of the officers of the defendant. Coe I. Crawford, the 
payee, paid absolutely no consideration for these warrants; the city 
was not indebted to him in any manner ; he performed no service, fur- 
nished no material, for which these warrants were given in payment ; 
he had no claim of any kind or character against tlie city ; no con- 
sideration was ever received by the city for lie warrants, either from 
Crawford or from the Capitol Campaign Committee, or, the National 
Bank of Commerce. 

These plaintiffs, with reference to the above findings upon these 
subjects, stand in no better position than Coe I. Crawford, the Na- 
tional Bank of Commerce, or the Capitol Campaign Committee. The 
Constitution of the state of South Dakota (article 10, § 2) provides 
that: 

**No tax or assessment shall be levied or collected, or debts contracted b.> 
municipal corporations, except in pursuance of law, for public purposes 
spedlied by law. • • • " 

The campaign for the location of the capitd at Pierre was entirely 
foreign to the purposes and objects of the corporate existence of the 
city of Pierre, and its officers were not authorized to burden the mu- 
nicipality with debts incurred in furtherance of this campaign. The 
city and its officers were entirely powerless to issue the warrants in 
suit tiheref or. These plaintiffs, in the purchase of these warrants, and 
all others dealing with the officers of the municipality, or its warrants, 
had notice and were charged with a knowledge of the law under Which 
no liability coiild be created or incurred against the city of Pierre 
for capitol campaign purposes. 

[3] In the foregoing findings, reference is made to the fa^t that 
the public records of the county auditor's office, showing the assess- 
ment for the year 1889, showed upon their face that they had been 
altered — ^that there were erasures, and figures inserted after such era- 
sures were made. It is insisted by tbe plaintiffs that such pubKc rec- 
ords have no probative' force. The Supreme Court of the state of 
South Dakota has, in a number of decisions, held that, in the absence 
of other evidence to the contrary, the erasure of an instrument is pre- 
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sutiieH to be made prior to or corttemporineous with the execution 
■ of the instrument Moddie v. Breiland, 9 S. D. 507, 70 N. W. 637; 
Bank V. Feeney, 12 S. D. 156, 80 N. W. 186, 46 L. R. A. 732, 76 Am. 
St. Rep. 594; Cosgrove v. Fanebust, 10 S. D, 213, 72 N. W. 1040. 
This presumption is stronger where the instrument is an act of a pub- 
lic officer, who is presumed to act lawfully and to do his duty, and who 
has no personal interest in the transaction. Northwestern Mortgage 
Trust Co. V. Levtzow et al, 23 S. D. 562-564, 122 N. W. 600. 

Though there is some conflict as to the general rule isis to presump- 
tions to which courts are committed, there is practically universal 
agreement that an alteration in an instrument which is the act of a 
public officer, will be presumed to have been made before execution, 
at least if it has since been in his custody or the alteration is in his 
hand. A public officer is presurned to act lawfully and to do his duty, 
and he usually has no personal interest in the transaction. There is 
a compilation of decisions of various states of the Union to be found 
in Tharp v. Jamison, note 2, at page U4, 39 L. R. A. (N. S.). 

The court's attention was called especially to the clear, precise hand- 
writing of Mr. Sebree, the auditor at the time the entries were origi- 
nally made, and it then seemed clear, and the court has entered its 
finding, that the entries over the erasures were in his handwriting. 
The fact that the erasures and changes were made when the record 
was being made up and before tfie duplicate was filed in the county 
treasurer's office was evidenced by testipiony introduced, showing that 
the, records in the office of the county treasurer, without erasures, the 
same being duplicates of the original under consideration, show that 
the assessed valuation and the amount of taxes to be collected for 
the year 1889 are the same as thos^ shown in the record containing 
the erasures. In the absence of any testimony impeaching these rec- 
ords, I am of the opinion that this contention of tiie ptaintiflPs cannot 
be sustained. 

[4] But it is said by plaintiffs that this presumption has, in this 
recprd, been overcome by proof pf statements made under tijke official 
signature and seal of the city a,t the time the transactions in question 
took place. This exception ha^ ^-eference to the certificates made by 
the city auditor, f urnishe<i the plaintiffs at the time the warrants were 
sold, and referred to m the foregoing findings. This brings u^ to a 
consideration of the effect of this statement of this officer, as to the 
important fact of the amount of the assessed valuation of the prop- 
erty of the city of Pierre. 

•It is conceded that, under the statutes of the statie of South Dakota, 
the public record of the assessed valuation oi the property of the 
cityi qI. Pierre, provided for by the statutes of the state, were records 
of the county auditor's office of the county of Hughes> in wldch the 
city of Pierre was situated. It has been held that a recital of facts 
which, the corporate officers had 'no authority, by statote, to^determirie 
or certify, doe$ not estop the corporation; National Life Ins. Co* of 
Moiitpeli^, Yt, V. Mead, Treasurer, 13 Sv D. 37, 82 N. W. 78, 48 
L.R, A. 785, 79 Am. St Rep. 876;* Dixbn Co, v. Field, 111 U. S; 83, 
4 Sup. Ct. 315i 28 Li Ed. 360. And the purchasers o£ these- warram^ 
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of this mtinicipaGty, which was subject to constStutibtial and statutoty 
provisions limiting its indebtcdnees to a certain pencfcntagc of its as- 
sessed valuation, Wet^ bound to ascertain, at theit peril, from the 
proper public records, the amount of such valuation. St. l,awrence 
Township v. Furman, 171 Fed. 400, 96 C. C. A. 356, 17 Ann. Cas. 
1244. 

The Constitution of the state of South Dftkota (article 13, § 4) in 
effect at the date of the incurring of the inddkedness represented by 
said warrants, provided that: 

•The debt of any coimty, dty, town, school district, • * ♦ or othe*r sub- 
division, sbaU neve^ eacoeed five per centum upctt the osseand vahiation of 
the taxable propetty ^erelB»" 

Pursuant to this provision of the Constitution, the Legislature of 
the state of South ttekota provided a law, relating to the incorporation 
of cities, that the city, council should have power — 

•to bortoit money on the credit of the corpcaratlon for corporate t^iirposes, 
aad to IsBue bonds therefor, in snc^ amounts and forma, and oa such condi- 
tions as it shall prescribe, hut shaU not heconie indebted in any matiner for 
anu purposes to any afnount includinff the etisting indebtedness in an affffre- 
gate to exceed five per centum of the value of the tntmble property therein, 
to M aeCertaineiA hy the Uui assessment for state and county ta^^es prefHaus 
to the incurring, of such indebtedness^' Session Laws 1890, p. 69„ art. 5, | 1, 
subd. 5. 

It will be noted that the statute expressly provides that the value of 
the taxable property is ''U? be asetrtained by the last assessment for 
state and county taxes previous to the incurring of such indebtedness/^ 
The question whether these warrants exceeded the constitutional or 
statutory limitation was not left to the municipal officers of the defend- 
ant city, but instead the facts from which the question wAs to be de- 
termined were, by statute, required to be m&de a matter of pufelic 
record in the county auditor's office of said county of Hughes, Gptn 
to the inspecticm of all persons, which records disclosed the extent 
of the issue, and therefore no estoppel can be predicated upon recitals 
by said city auditor or other officers of the city, to the contrary. Un- 
der these circumstances, these plaintiffs were charged with the duty of 
examining the records, provided by statute, in order to ascertain 
whether the warrants increased the indebtedness of the municipal- 
ity beyond the limit. National Life Ins. Co. of Montpeller, Vt., v. 
Mead, Treasurer, 13 S. D. 37, 82 N. W. 78, 4fe L. R. A. 785, 79 Am. 
St Rep. 876; St. Lawrence Township v. Furman, supra. 

Plaintiffs themselves testified that tfiey made no inquiry in this case 
to ascertain the amount of this assessment from the county auditor's 
office, and the certificate of the city auditor, or other officers of the 
city, cannot be considered by the court to contradict the public record 
of the county auditor's office, kept in the manner provided by statute, 
open to exarriinatioft of the public, from which the true amount Of the 
assessed valuation could be obtained. ' 

An examinatioii by the plaintiffs of the record in the county auditor's 
office of the county of Hughes, where the public record |[)roVided by 
the statute above referred to, was to be found by the putdic, weitdd 
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have disclosed that the assessed valuation of the city of Pierre, for 
state and county purposes, for the yjear 1889, was the sum of $971,068, 
and an examination of the records of the city would have disclosed 
the fact that the amount of cash on hand in the city treasury at the time 
of the issue of said warrants was $1,35922. The latter records would 
have also disclosed an existing indebtedness of the city of Pierre, in 
the sum of $218,875.52, which indebtedness, upon that date, exceeded 
the constitutional and statutory 5 per cent, limit of indebtedness, and 
therefore that the officers of the city were without power to incur 
the indebtedness represented by the warrants in suit 

[6] The next contention of the plaintiffs is that the defendant, by 
reason of the acts and representations of its officers, charged with the 
duty of managing the city's affairs, and the payment of interest in 
accordance with the findings herein, ratified tfie acts of the officers 
in the issuance of said warrants, and thereby established thejr validity, 
and that the dty of Pierre is therefore estopped to question the va- 
lidity of the warrants in suit, or to allege and prove the fraud at- 
tempted to be perpetrated upon the plaintiffs by the city and its of- 
ficials. This objection of the plaintiff is involved in the foregoing and 
determined against the plaintiffs. 

I may add, however, that in the case at bar there was a total lack 
of power to issue the warrants originally, under any circumstances, 
and not a mere failure to comply with prescribed requirements or con- 
ditions* Therefore the doctrine of ratification or estoppel by reason 
of the payment of interest on the warrants, or by reason of recitals 
in the public records or certificates by officers^ has no application as 
against this defendant, the city of Pierre. Parkersburg v. Brown, 106 
U. S. 487-501, 1 Sup. Ct, 442, 27 L. Ed. 238. These mmiicipal war- 
rants were void in their inception for want of power to issue same,, 
and not merely because of irregularities in their, issue. Therefore the 
payment of interest thereon by the municipality, however long con- 
tinued, does not amount to a ratification which estops the municipality 
from pleading their invalidity. Clarke v. Town of Northampton, 120 
Fed. 661, 57 C. C. A. 123. A municipal corporation cannot ratify or 
be estopped by an act void in its inception and wholly ultra vires. 
Bogart V. Township of LamoUe, 79 Mich. 294, 44 N. W, 612. 

The officers of the city of Pierre were not authorized, either by the 
Constitution or the laws of the state, and were not appointed a tribunal 
to decide the fact which constitutes the condition, in the case at bar, 
the constitutional and statutory limitation. Therefore any action by 
these officers, whether by certificate or otherwise, will not be accepted 
as a substitute for the truth that would have been revealed by an ex- 
amination of the proper public record in the office of the county au- 
ditor of the county in which the city was situated. In other words, in 
order to estop the city of Pierre by the acts or certificates of its office^s^ 
it is necessary that such officers had authority to do the acts and 
make the recitals and to make them conclusive. The ground of the 
estoppel is the recitals of the officers, statements of those to whom the 
law refers the public for authentic and final information on the sub- 
ject Flagg V. School District No. 70, 4 N. D. 30, 58 N. W. 49^504, 
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25 L. R. A. 363. Applying^ this rule to the facts as they have been 
found in this record, the plaintiffs' position cannot be sustained. 

Proper findings may be prepared in favor of the defendant and 
against the plaintiff s upon all of the issues in the case, and proper judg- 
ment in favor of the defendant and against the plaintiffs, dismissing 
the plaintiffs' complaint, and that it go hence without day, with its 
costs. 



THB JOHN L. IiAWR£(NOm 
(District Court, B. D. North CaroUna. February 16, 1&16.) 

L MARmiis LxENs ^=*40 — Supplixs — Agreehent of Owree— WAivja. 

f\>ur steamers belonging to the same owner were chartered for a com- 
moo enterprise. The charterer, being without money or credit to (my nec- 
essary supplies, by agreement with the owner gave notes to Ubelants for 
supplies to be furnished on the credit of the veosels. each of which was 
named In the notes. The suppUes were furnished to the charterer for 
the Joint .use of the vessels, to which tliey were distributed aS needed. 
Th^ were purchased and furnished in a foreign port, and were neces- 
sary. A suit having been brought against the steamers by others, libel- 
ants intervened, setting up one half their claims against the steamer Port- 
land and the other half against the Lawrence. The vessels were sold, 
and the proceeds of the Portland were exhausted In the payment of 
prior claims by seamen ; but from the proceeds of the Lawrencei there 
was a surplus after paying all claims except that of a mortgagee. Held^ 
that the transaction by which the suppUes were obtained created, as was 
Intended, a maritime lien on all the steamers jointly, which was superior 
to that of the mortgage ; that libelants, by filing their libels against the 
Portland for a portion of their claim, did not waive their lien on the 
Lawrence, but might, on surrender of the notes, assert the same for the 
amount remaining due by an amended libel. 

[Ed. Note.— For other cases, see Maritime Liens, Cent Dig. \% 7S-94 ; 
Dec. Dig, <&=»40.] 

2. Maritimb Liens ^=s»43 — Supplies — Waives bt Acceptanob of NoTEa 

The acceptance of notes for supplies furnished to a vessel, unless so la- 
tended, does not operate as a payment, nor as a waiver o£ the right to 
a lien. 

[Ed. Note. — Fbr other cases, see Maritime Liens, Cent. Dig. | 82; Dec. 
Dig. «s»43.] 

In Admiralty. Suit by the Wellcr Coal Company against the steam- 
er John L. Lawrence. In the matter of the intervening libels and 
amended libels of E. V. White & Co., Incorporated, and the Robert 
P. Voight Company. On exceptions to report of special master. Ex- 
ceptions sustained, with decree for intervening libelants. 

Robert Ruark, of Wilmington, N. C, and Robert P. Ingram, of 
Norfolk, Va., for libelants. 
Herbert McClammy, of Wilmington, N. C, for Astor Trust Co. 

CONNOR, District Judge. The original libel herein was filed by 
the Wellcr Coal Company, and, upon process issued and decrees ren- 
dered in the cause, the steamer John L. Lawrence was sold by the 
marshal and the proceeds paid into court. A number of intervening 

^=9Por oth«r easM aee tame tople a KBT-NUMBBR tnall Key-Numbered DlgeftiB * Indexes 
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libels were filed, all o£. which, saye those of. E. V. White & Co,, In- 
corporated, and the Robert P. Vpight Company, have b^ep disposed 
of by decrees. At fee time, the original libel was filed, other original 
and intervening libels were filed against -the steamers Portland, Nat 
Strong, and Adroit. The said steamers, tqg^th^r Vith the Joha L* 
Lawrence, were owned by the Atlantic Phosphate &.Oil Corpi^ration, 
of New York, and were chartered by the Atlantic Coast Products 
Company, for the purpose of engaging, pintly, in fishing for menhaden 
on the coast of North Carolina. All of the steamers were sold un- 
der decrees of the court, and 44ieipri30eeds, tevt' that portion from the 
sale of the- John L-. l^Ayrence^r.now in court, weri?^ s^pJ>^ed tp the dis- 
charge of the claims established against them. The controversy be- 
tween the intervening libelants, E. V. White & Ce>., Incorporated, and 
the R, P. Voight Company, and ' the Astor Trust Company of New 
York, holding a mortgage on the steamers, w?is referred to feugejjic S. 
Martin, £sq., special master, who, after hearing the evtdenee, reported 
the following facts: 

''I^ibelants are mercaxLtil^ corporations d Norfolk, Va. I. F.' Bu^seUs, 
preaident of the Carolina Coast Products Company, needing supplies to oper- 
ate the steamers and carry on the business in wMch they were engaged* and 
which he wi^s unabl^ to purchase in Wilmington, N. C.,. on credit, went to the 
dty of Norfolk, Va., where he had friends* and saw the libelants, 13. V. 
White & Co., Incorporated, and the Robert P. Voight Company, and stated to 
them that the steamers were in need of supplies, that he had no money or 
credit, and had come to Norfplk to do business with them. They seemed, will- 
ing to do business with him, and, while they did not say that they doubted the 
credit of the Carolina Coast Products Company, they desired to hear from the 
oiyner of said steamers in New York before they delivered any supplies, as 
the said Busselto stated that he had no right to pledge the steamers. 

''Thereupon the said Bussells and Mr. Robert P. Ingram (the secretary and 
treasurer of the Vpight Company and attorney for \Vhite & Co.), on behalf 
of the said E. V. White & Co. and Robert P. Voight Company, went to New 
York and there interviewed Mr. Smitson, president of the Atlantic Phosphate 
& Oil Company, and Mr. Meadows, a part owner of the CavoUna Ooast 
Products Company, and chairman of the financial board and general manager 
'of the Atlanta Phosphate & Oil Company, the owner of said steamers, and 
Oapt. Bussells stated to them that Mr. Ingram was not satisfied with the 
financial condition of eaid companies, and it waa ttoea'Agreed between them 
that the Carolina Coast Products Company should execute nates to JQ. V. 
White & Co. and the R. P. Voight Company, respectively, for the supplies 
to be delivered by them to said steamers, said notes to bear the names of 
the said steafners, to wit, John L. Lawreneei Portland, Nat Strong, and 
Adroit, and to be indorsed by Mr. Meadows and Oapt. Bussella The notes, 
having been drawn In Norfolk and indorsed there by Bussells, were carried 
to New Yorfk and there indorsed by Meadows for the amount of supplies 
Capt. Bussells estimated the steamers would require. It was farther a^eed 
that, as the steamers would need supplies, the Atlantic Phosphate & Oil 
Company would make the steamers responsible for them, and, for this reason, 
the names of the steamers were put on said notes, and it was alone on this 
agreement that supplies were furnished on the credit of the steamers. 

"Two notes were executed by the Carolina Coast Products Company, one 
for $1,800, payable to Robert P. Voight Company, and the other for $500, or 
$560, payable to B. V. White d; Co., signed 'Carolina Coast IPreducta Com- 
pany, hy J. J. Bussells, President,' for supplies furnished steamers JRAm Ij. 
I^wrence, Portland, Nat. Strong, fund Adroit, and indorsed by Afeodowa and 
Bussells. 

"Upon the execution of the notes, as aforesaid, Mr. Ingram and Capt 
BoaaeUs retomed to Norfolk, when the notee were delivered hy CaPt BiMssaUa 
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to tibe Voigfat Oompany and Wliite is €k>.t r^aiNM^tiveiy, and Ihoy ^Miv«rod Hie 
SQpplies, as called for by tke Caiolina Ooaafc Produots.GoniDaayt at itafiactorr. 
and said compeuaj diatrlbuted them to tlie seiwral steameis. * * ^ " 

The libelants, E: V. White & Cd. and Robert P. Voight Company; 
filed intervening libels against the steamers John L. I<awrence; for 
$258.17, in favor of White & Co., and $819.33, being one half the 
amount due for the supplies, in favor of ,R. P. Voight .Compwiy, 
which amounts have been paid from tihie proceeds of the sale of said 
steamer., They filed libels for like amovitg^ being the other ^hilf of 
the amounts due for supplies ^urfii^hed said stumers, \is hereinbefore 
stated, against the steamer Portland. Decrees were rendered for th^ 
amounts claimed, but the proceeds pf the saje pf tpe steiimer,.were 
exbaustied in the payment of .claims having pr^rity. . , . 

A portioa pf tbe .supplies fA^rnislied the s^tfan^er^ by UbeJi^ts^ were 
on hand, not having been coiys^med, .at the tim^ tKe libels, were fki^d, 
which were tun^d over to the receiver of the Coast Prpdj^ct^ .Company 
and sold by him. The supplies were iavpice4 to the several steanfie^^ 
by nanic^ jointlyi to be, distributed between. tl^^ii by r the officers and 
agents oi the ^mp^^y« , Libetaats h^d n^ knowledjee pr noticft that 
the supplies were not used as was intended by them.. There is: due 
libelants the amounts for which the intervening libel was filed. After 
the sale of the steamers and the paypient pf tLe claims, against them, 
the libelants were, upon their application, p^rjiutted to ^meqd their 
intervening libels against t^he steamer John L. Lawrence, by claiming 
from the proceeds of the sale, now in the possession of the court, the 
balance due them on account of the supplies fun;iished, as hereinbefore 
set forth ; said amount being more than sufficient to pay said cbims. 
The Astor Trust Company,' having intervened for the purpose of as- 
serting claim by virtue of the mortgage held by it upon the steamers^ 
filed answer to the amended intervening libels. The libelants* ^ince the 
hearing before the special master, have surrendered fin4 filed with the 
clerk the nptes executed as hereinbefore. Btat^d. 

[1] The special master was of the op^oibon, and so reported*, as a 
conclt^5io& of law that : 

**The agreement entered Into ty the Atlantic Phosphate & OU Compafay, the 
GaxoUna Coast t^uodncts Oampany, Meadows, Ingra^m, and BnaaeUs, and the 
transactions thereunder relative to the ai^^pUes furnished, constituted an ua* 
recorded verbal mortgage of said steamers to secure the notes executed to E. 
V. Ty^hlte & Co. and the Voight Company, subject to the deed of trust or 
mortgage executed by the Atlantic Phosphate Sc Oil Company to the Astor 
Trust Oompany, l>ut do not create, upon the facts found, a :B]arltime lien on 
aald steameiB." 

To this ccmelusion of law the libelai^ts filed exceptions. It is insisted 
that, by reason. of filing the libel against the Portland for one-half the 
amoupt dqe the interveping libelants, they elected to lopk to that steam- 
er for th^ poi^ftion of their cl^ira, and thereby waived any lien which 
they BAay have h^ agajinst the John L. Lawrence theref or. The libel- 
ants introduced a letter tieo^ived from the attorney for the bondholders' 
committee, November 23,. 1914, at or about th« time the.ateamers were 
flold^ in which he wrote ; 
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"Confirming onf trnderstanding, I beg to state that If yon choose to asseit 
the entire claims of Robert P. Volght CJompany and BL V. White & Ck)^ In- 
corporated, against the steamer Lawrenoe, neither the bondholders' committee 
nor their attorney will make any objection on the ground that you are guilty 
of. laches, or might have proved your claim against the steamer Portland, 
provided that your claims are in all respects, on the merits, properly prov- 
able against said steamer LAwrence.'* 

While the libels and intervening libels by the seamen and other 
claimants were filed against the steamers, and they were sold separately 
and their proceeds applied to the claims so asserted, it is evident that 
they were all owned by the same corporation, chartered by Carolina 
Coast Products Company for, and engaged in, a common purpose and 
venture. Capti Bussells was in control of them. The supplies were 
furnished upon their joint credit and for their joint use. The goods 
were invoiced to all of the steamers, treating tfiem as engaged in a 
common enterprise. The distribution of the supplies among the steam- 
ers was left to Capt. Bussells or his employes. There is no question 
of the amount or price of the supplies; in the original intervening 
libel, these elements were found by the master, without any controversy 
on the part of complainants. There is no controversy in regard to 
the necessity for the supplies to enable the steamers to proceed on 
their voyage, or the enterprise for which they had been chartered by 
the Coast Products Company. I can perceive no valid reason why, 
unless for some other cause, the libelants are deprived of a maritime 
Hen, they may not have filed their libel upon each of the steamers for 
the entire amount and recovered the whole amount out of either of 
them. There was no question, as between the libelants and the own- 
ers, charterers, or claimant, of separate liability. It turned out that, 
because the seamen on the separate steamers filed libels for wages 
against the one upon which they were engaged, the proceeds of the 
Portland were consumed in the pajmient of their wages, which were 
entitled to priority over the claim of the libelants for supplies. It was 
evidently in recognition of this condition, and this right of libelant, 
that the attorney, representing the bondholders' committee, the only 
persons who had any substantial interest in the matter, wrote the 
letter introduced by the libelants. I do not think that, by filing their 
libel for a portion of their claim against the Portland, the libelants 
waived their rights or lien, if any they had, on the steamer Lawrence, 
and this was the attitude of the attorney representing the bondholders. 

We are thus brought to inquire whether, upon the facts found by 
the special master, the intervening libelants acquired a maritime lien 
on the steamers for the amounts due for the supplies furnished. The 
master construed the transaction as an attempt on the part of the own- 
ers to give the libelants "a verbal mortgage" on the steamers, which, 
as he very correctly held, was invalid as against the claimant Astor 
Trust Company. The steamers were in a foreign port; their home 
port being New York. The supplies were necessary, and were fur- 
nished upon the request of the master — the charterer and the owner. 
It would seem that, in the absence of a finding that the credit was 
given to the owners, and not the steamers, a maritime lien attached. 
The case which appears more nearly analogous to the conditionsf found 
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here is The Kalorama, 10 Wall. 204, 19 L. Ed. 941. There the ves- 
sel, being navigated between Baltimore and Charleston, by Prender- 
grast, under a contract with her owner, resident of New York, while 
in the port of Baltimore, was repaired by Prendergrast, on the request 
of the master and the owner, with the express understanding that the 
repairs were so made cm the credit of the steamer ; supplies were also 
furnished her under the same conditions. For the balance due, part 
of the amount having been paid, Prendergrast brought a common-law 
suit against the owners in the state court, and while tlie suit was pend- 
ing fikd a libel for the same repairs and supplies in the federal court 
on the admiralty side of the docket. Judge Clifford says : 

"Where It appears that the repairs and aupplies were necessary to pre- 
serve the ship In port, or to enable her to proceed on her voyage, and that they 
were made and furnished In good faith, the pre8unH>tlon is that the ship, as 
well as the master and owner, is responsible to those who made the necessary 
advances, and It Is clear that the necessity for credit must be presumed where 
It appears that the repairs and supplies were ordered by the master, and that 
they were necessary for the ship, unless it is shown that the master had 
fnnds or that the owner had sufficient credit, and that the repairers^ furnish- 
ers, or lenders of the money knew these facts, or one of them, ♦ ♦ * sub- 
ject to those conditions, the master, in the absence of the owner, is vested with 
the authority to order necessary repairs and supplies ; but it is no objection 
to his authority that he acted on the occasion under the express instructions 
of the owner, nor will the lien of those who made the repairs and furnished 
the supplies be defeated by the fact that his authority emanated from the 
owner, instead of being implied by law. When th^ owner Is present, the Im- 
plied authority of the master for that purpose ceases; but, if the owner 
gives direction to that effect, the master may still order necessary repairs and 
snppiies, and if the ship is, at the time, in a foreign port, or in the port of 
a state other than that to whi<^ she beloiigs, those who made the advances 
will have a maritime lien, if they were made on the credit of the vessel* 
♦ ♦ * Implied liens, it is said, can be created only by the master ; but If 
It is meant by that proposition that the owner, or owners, if more than one, 
cannot order repairs and supplies on the credit of the vessel, the court can- 
not assent to the proposition, as the practice is constantly otherwise." • 

This decision is of controlling authority because of the fact that the 
court reversed the decision of Chief Justice Chase, sitting on th^ cir- 
cuit, and, as he stated, against his own opinion, followed the decision 
of the Supreme Court in The Laura (Thomas v. Osborn) 19 How. 22, 
15 L. Ed. 534, and The Sultana (Pratt v. Reed) 19 How. 359, IS L. 
Ed. 660. So, in the Patapsco, 13 Wall. 329, 20 L. Ed. 696, judge 
Davis says: 

"If the credit was to. the vessel there is a lien, and the burden of displacing 
it is on the claimant. He must show affirmatively that the credit was given 
to the company to the exclusion of a credit to the vessel. This he seeks to do 
by the form of charge in the libelant's Journal and ledger. If it be conceded 
that these entries tend to support this position, they are far from being con- 
clusive evidence on the subject. Entries in books are always explainable, and 
the truth of the transaction can be shown Independent of them." 

In Lower Coast Trans. Co. v. Gulf Refining Company, 211 Fed 
336, 128 C. C. A. IS, itis held that : 

**One furnishing fuel to a vessel In a foreign port, under contract with a 
oorporatlon operating the vessel on joint account for itself and the owner, 
is entitled to a maritime lien/' 
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It is said: 

"The fact that bills were made oat to other parties connected with the 
management of the boat does not destroy the maritime lien for Supplies 
famished in a foreign port." 

With all deference to the learned special master, I am unable to 
reach the conclusion that the parties — ^the libelants, the charterer and 
owner — intended to give a verbal mortgage on the Steamers. This 
would have been very unusual and manifestly void as against the 
mortgage held by the Astor Trust Company, It seems that, upon a 
more reasonable construction, we should reach the conclusion that 
it was the purpose of libelants to make sure that, by having the con- 
current OMisent or ordfer of the owner and the charterer, the steamers 
would be siibjected to a maritime lien for the supplies. The fact that 
the libelants were notified by Capt. Bussells that h^ had no money and 
could get no credit in Wilmington was conclusive evidence to them 
that the Coast Products Company was of doubtful credit ; hence "tikey 
desired to hear from the owner of said steamers in New York before 
they delivered any supplied, as the said Bussells stated ttiM he had no 
right to pledge the said steamers." When their attorney reached New 
York, Capt. Bussells stated to the owner and the charterer that Mr. 
Ingram was not satisfied with the finailciai condition of said cempanies, 
and it was then agreed that the companies were to Execute notes for 
the supplies to be delivered by them to said steamer^ — said notes to 
bear the names of the steamers and to be indorsed by Mr. Meadows 
and Capt. Bussells, and that the Atlantic Phosphate & Oil Company 
would make the said steamers responsible for the supplies, etc., "and 
it was alone on this agreement that th6 supplies were furnished on the 
credit of said steamer." 

(2] I am of the opinion that the reasonable interpretation of this 
transaction leads to the conclusion that the owner consetited that the 
libelants should have a maritime lien for the supplies, which all par- 
ties conceded were necessary to enable the steamers to continue the 
work for which they had been chartered. The acceptance of the notes, 
unless so intended, did not operate as a payment of the account for 
the supplies, nor a waiver of the lien. In The Emily Souder, 17 Wall. 
666, 21 L. Ed. 683, drafts were given by the master and accepted by 
the owner, they were protested for honpa)mient, afid the libels there- 
upon filed. Mr. Justice Field says : 

"The drafts given by the captain upon the owners of the vessel in New 
York were not received by the libelants in discharge and satisfaction of Uie 
sums advanced. They were received only as conditional Ipayments. Such 
would be the presumption of law in the absence of any direct evidence on 
the point ; for by the general commercial law of the world a promise to pay, 
wietfaer in the form of notes or bills, is not of itself the equivalent of pay- 
ment. It is treated everywhere, in the absence of express agreement or lo- 
cal usage to the contrary, as conditional payment only." 

There, as here, the acceptances were produced on- the trial snd sur- 
rendered for cancellation. So, in The KaJorama, supra, it was held 
tiiat the institution and pefMlency, at the time the libel was filed, of 
an action in the common-law courts against Ih^ owner fot- the sap* 
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plies, did not prevent the prosecution of the libel in admiralty. In The 
Emily Souder, supra, it is further said : 

"The fact that the vessel was, at the time the advances were made, under 
mortgage to the claimants, does not subordinate the lien of the libelants to 
the claim of the mortgagees. * * * Advanced for the security and protec- 
tion of the vessel, they were for the benefit of the mortgagees as well as of 
the owners. If liens created by the necessities of vessels in a foreign port 
oould be subordinated to or displaced by mortgages to prior creditors at home, 
such Uens would soon cease to be regarded as having any certain value, or 
as affording any reliable security.'* 

The position that, by filing the libels against the Portland, the libel- 
ants waived the lien on the Lawrence, I do not think tenable. All of 
the vessels, engaged in the joint, enterprise, were under mortgage to 
the Astor Trust Company. It was of no interest to that company 
whether the claims were paid from the proceeds of the sale of the 
Portland or the Lawrence ; in either case, the value of its security was 
pro tanto reduced. In no respect was the attitude of claimants changed 
by reason of the course pursued by the libelants. This was recognized 
by the attorney for the bondholders. 

Upon a careful consideration of the entire case, I am of the opinion 
that, in accordance with the principle of maritime law laid down and 
applied in the cases cited and the text-books, the libelants are entitled 
to a maritime lien on the steamer Lawrence. As the fund has been 
in the registry since the sale, and the delay was caused by the course 
pursued by libelants, no interest will be allowed, and the cost, includ- 
ing one-half the allowance to the special master, of the amended in- 
tervening libel, will be deducted from the recovery. The exceptions 
are sustained. A decree will be drawn directing Ac payment of the 
amount due libelants, subject to a deduction of the cost charged against 
them. As it appears that there are no other Hens upon, or claims 
against, the funds in the registry, from the proceeds of the sale of 
the steamer John L. Lawrence, and that the claimant, Astor Trust Com- 
pany, is entitled thereto, the decree will direct the payment of the 
amount, less any cost for which it may be liable, to said trust company, 
or to Herbert McClammy, Esq., counsel of record. 

This decree is final. 



In re THOMAa 

In re CHASE-HACKLEY PIANO CO. 

(District Court, S. D. Georgia. March 20, 1910.) 

1. Sales «=»8 — ^Dbuveby of Goods fob Sale — Constbuotion of Contbact — 
Bailment ob "Conditional Sale." 

A contract under which goods are delivered to another for sale, the re- 
ceiver not being absolutely bound to pay for the same, is one of con- 
signment, and a mere bailment; and the fact that the receiver of the 
goods may fix the selling price, or retain the difference between such price 
and the price at which they are billed to him, and is also required to pay 

6s9Por otlier cases see Baiiie topic & KET-NUMBBR In all Key«Numbered Digests & Indexes 
281 F.— S3 
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Insurance, storage, freight, and other expenses, does not make the con- 
tract one of sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §{ 18, 19 ; Dec. Dig. 

For other definitions, see Words and Phrases, First and Second Series, 
Conditional Sale.] 

2. Sales ^=»8 — Deliveby or Goods roR Sale — Construction of Contract. 

A provision of such a contract, binding the receiver of the goods to pay 
for such as shall remain unsold for a certain length of time at the option 
of the other party, does not divest the contract of its character as a bail- 
ment or consignment, even as to goods which are unsold at the end of 
such time, unless the option has been exercised. 

[Ed. Note. — For other cases, see Sales, Cent Dig. §{ 18, 19; Dec. Dig. 
«=>8.] 

8. Bankruptcy ^=:»140(1) — ^Property Passing to Trustee — Goods Held on 
Consignment. 

Under the law of Georgia, consignment contracts are not required to 
be recorded, and the fact that goods in possession of a bankrupt in that 
state at the time of his bankruptcy were held by him on consignment, 
and not as owner, does not operate as a fraud on his creditors, nor de- 
prive the real owner of title, although the contract was not recorded. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. U 198, 199; 
Dec. Dig. «=>140(1).] 

4. Sales «=>8r— Delivery op Property tor Sale — Construction of Contract 

— Bailment or Conditional Sale. 

A contract under which pianos were delivered to a bankrupt for sale 
construed in Its entirety, and field one of consignment, and not of condi- 
tional sale. 

[Ed. Note.— For other cases, see Sales, Cent Dig. {{ 18, 19 ; Dec. Dig. 
^s»8.] 

5. Contracts «=»170(1) — Practical Construction of Contract by Parties. 

Where, during the entire course of business between the parties to a 
contract, it was treated as one of consignment, and not of sale, their 
construction is entitled to consideration, 

'[Ed. Note.— For other cases, see Contracts, Cent Dig. S 753 ; Dea Dig. 
€=»170(1).] 

In Bankruptcy. In the matter of A. A. Thomas, bankrupt. On 
review of order of referee dismissing petition of the Chase-Hackley 
Piano Company. Reversed. 

The Chase-Hackley Piano Company filled Its petition with the referee. In 
which it alleged that on January 27, 1914, It entered into a consignment con- 
tract with A. A. Thomas, the bankrupt, under which it shipped to him on 
February 2, 1914, 14 pianos, all of which were disposed of by said bankrupt 
before bankruptcy, except 4 (giving the numbers of same), and that said 
pianos were in the possession of the bankrupt at the time of his adjudication, 
and afterguards passed into the possession of Abram Levy, trustee of the 
bankrupt; *'that during the entire period of the business between petitioner 
and said Thomas under the aforesaid contract, both parties always treated 
the goods as consigned goods, and they were dealt with as such" ; that peti- 
tioner had demanded of the trustee pos.sessiou of the said pianos, and that 
delivery thereof had been refused. Petitioner prayed for an order directing 
the trustee to deliver the pianos to it. Attached to the petition was a copy 
of the contract in question, the same being as follows : 

**No alterations of this contract will be accepted. 

"Chase-Hackley Piano Company, Muskegon, Mich,— Gentlemen : (1) In con- 
sideration of your furnishing us with pianos on consignment, we agree to sell 

^=:>For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests ft Indaxet 
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them In Angasta, Oa., and rtdnlty on the following eondlUons: All pianos 
that are now or shall hereafter be famished us by you are to be held upon 
consignment and sold on such terms as you may direct. 

**(2) All money, notes, or other property received on sale of any piano shall 
lielong to you. Cnstomers' notes or leases shall be made on blanks furnished 
by yon, payable to your order, secured by lien on the instrument sold, and 
subject to your approval. All notes and leases shall bear interest at the rate 
of not less than 6 per cent, per annum, or we will pay the difference to that 
amonnt from our commission. We will indorse all such notes and leases, 
guarantee payment at maturity, and hereby ivaive protest and notice of pro- 
test on the same at your option. 

"(3) We agree to sell all Instruments within four months from date of ship- 
ment, or pay interest after that time at the rate of 6 per cent, per annujii on 
the Invoice price; but it is expressly understood that the change of said in- 
terest and the payment thereof shall in no sense be construed as indicating 
a sale of said instrument to us. If any piano is unsold six months from date 
oi shipment, I agree to pay for same at your option. 

"(4) For the purpose of forming a basis upon which our compensation is to 
be tlxed for the sale of said instruments, we direct you to bill same to us at 
the prices you have given us, and which prices and values we will account 
to yon for ; and we agree that our compensation and commission hereunder 
shall be snch sum or sums as we may sell said instruments for in excess of the 
price at which they are billed as above. Our commission on cash sales shall 
be due and payable when you receive your pay for the Instrument. On time 
sales, you to pay us all of first payment, provided it does not exceed |50 of 
our commission. It is further agreed that, when the first payment is less 
than ?50, we are to retain the subsequent payments to the amount of ^50, 
providing we collect the said |50 in four mouths from date of sale. 

"(5) Balance of commission to be paid as you receive money from the pur- 
chaser, after you have received the invoice price of the piano in cash, together 
with the interest thereon, provided you have no claim against us for other 
indebtedness ; it being understood and agreed, however, that you are to have 
in your possession collaterals of the face value of at least 25 per cent more 
than the total net value of consigned goods which we may have sold at that 
time. 

**i'S) All instruments taken back from customers on account of default of pay- 
ments, or for other causes, and all new or secondhand instruments taken in 
exchange, or in part payment for instruments consigned by you, are to be 
regarded the same as goods consigned, and to be accounted for in the same 
manner. We will send you a statement the 1st day of each and every month 
of all instmments received and sold, and remaining on hand unsold, and make 
prompt returns as sales are made. 

"(7) Upon your demand, or that of your agent, we will deliver as you may 
dbrect, free of charge or expense of any kind to you, any and all of said goods 
remaining unsold at the time of said demand, including the original packing 
cases for same. All goods returned to you to be passed to our credit at 90 
per cent, of original bill, the balance, 10 per cent being deducted for deprecia- 
tion and shop wear of goods, except instruments which have been taken in 
exchange or trade from customers for default in payment on notes or leases, 
such stock to be credited at a fair cash value, to be determined by you. We 
a^ree to pay all freight taxes and expenses, including attorney's fees, court 
costs, and any other charges to which you may be put in taking pos.session 
of any instrument or making collections, and to insure all stock against loss 
by fire, loss payable to Chase-Hackley Piano Company. 

•*This agreement may be terminated at any time by either party, and any 
stock on hand will be subject to your order. 

"[Signed] A. A. Thomas Piano Co., 
"A. A. Thomas. 

"Sir: Tour contract or proposal, as above, we accept. 

"[Signed] Chase-IIackley Piano Co., 
♦Per H. B. Bradley." 

To this petition the trustee demurred on the following grounds: (1) That 
it is apparent from the petition that the Chase-Hackley Piano Company has no 
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title to the pianos In qnestlon ; (2) that the transaction between the petitioner 
ftnd the bankrupt was a conditional sale and the contract not having been re- 
corded, petitioner cannot recover the pianos ; and (8) that under the contract 
between the petitioner and the bankrupt the bankrupt became absolutely bound 
to pay for the unsold pianos at the expiration of six months. 

The referee sustained the demurrer and dismissed the petitioo, aad the 
Ghase-Hackley Piano (Company filed a petition to review this order oi the 
referee. 

W. H. Barrett, of Augusta, Ga., for Chase-Hacklcy Piano Co. 
W. K. Miller and J. S. Bussey, Jr., both of Augtista, Ga., for trustee. 

LAMBDIN, District Judge (after stating the facts as above). The 
case before me is upon a petition filed by the Chase-Hackley Piano 
Company for the review of an order of the referee dismissing upon 
general demurrer its intervention, wherein it asked that the trustee 
of the bankrupt be directed to surrender to it four pianos, which had 
been turned over to the trustee by the bankrupt upon his adjudication. 
The question turns upon the point whether the contract imder which 
the "Piano Company delivered the pianos in question to the bankrupt 
was a consignment contract or a contract of conditional sale. The 
referee held that on the face of the papers the contract in question 
was a contract pf conditional sale, and that inasmuch as same had 
not been recorded, as provided by the laws of Georgia, the rights of 
the trustee in the pianos were superior to the rights of the Piano Com- 
pany. 

[1] 1. It is often quite difficult to determine whether a contract is 
one of agency or consignment, or whether it is one of conditional sale. 
In order to determine this question, it is always necessary to consider 
all the terms of the contract, so as to ascertain the intention of the 
parties. If it is intended and provided that the customer should be 
absolutely bound in all events to pay for the goods, the title being 
reserved in the vendor, then the contract is one of conditional sale. 
However, if the vendor merely delivers the goods to the customer for 
sale by him as the agent of the vendor, the customer not being abso- 
lutely bound by the contract to pay for the goods, then the contract is 
one of consignment for sale or an agency to sell ; it is a mere bailment 
35 Cyc. 661. "The fact that such a contract provides that the re- 
ceiver of the goods may fix the selling price and may retain the differ- 
ence between this price and the price at which the goods are billed to 
him as his commission, and shall also pay insurance, storage, freight 
and other expenses, does not make the contract an agreement of sale." 
In re Columbus Buggy Co. (C. C. A. 8th Cir.) 143 Fed. 859, and 
cases cited on page 861, 74 C. C. A. 611; Sturm v. Boker, 150 U. 
S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093 ; Ludvigh, Trustee, v. American 
Woolen Co.. 231 U. S. 522, 34 Sup. Ct. 161, 58 L. Ed. 345 ; National 
Bank v. Goodyear, 90 Ga. 711, 16 S. E. 962; In re Flanders, 134 
Fed. 560, 67 C. C. A. 484. 

[2] 2. Counsel for the trustee recognize the general doctrine above 
enunciated, but contend especially that under the concluding sentence 
in the third paragraph of the contract which is set out in full above, 
the contract is not one of bailment, but one of sale. This sentence is, 
as follows: 
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"If any piano Is unsold six months from date of shipment, I [that Is, A, A. 
Thomas, the bankrupt] agree to pay for same at your option.** 

It is conceded that more than six months had elapsed before the 
adjudication was had. Counsel for the trustee contend that under 
this clause in the contract the Piano Company had the right at its op- 
tion to compel the bankrupt to take and pay for the pianos at the ex- 
piration of s^ix months from date of shipment, and that this provision 
made the contract one of sale instead of consignment. They also con- 
tend that such clause is a fraud on the creditors, giving the Piano 
Company a secret power to call the contract one of sale or one of con- 
signment to meet the exigencies of the situation. The highest courts 
of this state have never decided this exact point. They have, how- 
ever, recognized and enforced the distinction between consignment 
contracts and contracts of conditional sale, and have held that it is 
not necessary under the laws of Georgia for a consignment contract 
to be recorded. Furst v. Commercial Bank, 117 Ga. 474, 43 S. E. 728; 
Powell v. Brunner, 86 Ga. 532, 12 S. E. 744; Federal Rubber Co. v. 
King, 12 Ga. App. 261, 76 S. E. 1033; National Bank v. Goodyear 
(supra), 90 Ga. 711, 16 S. E. 962. 

The Supreme Court of Georgia has held also that the converse of 
the proposition contained in the clause now under consideration, so 
as to give the consignee an option of purchase, is not inconsistent with 
a bailment or consignment until such option is actually exercised. 
Evans v. Napier, 111 Ga. 102, 36 S. E. 426; Wiggins v. Tumlin, 96 
Ga. 753, 23 S. E. 75; Furst v. Commercial Bank, supra, 117 Ga. 474, 
43 S. E. 728. Other courts elsewhere have also con^rued consign- 
ment contracts which contain a clause giving the consignee an option 
to buy the consigned goods, and have likewise held that this clause, 
before the option is exercised, does not divest the contract of its nature 
as a bailment or consignment, or convert it into a contract of sale. 35 
Cyc. 655, and cases cited in note 60; In re Pierce (C. C. A. 8th Cir.) 
157 Fed. 757, 85 C. C. A. 14. 

We see no reason in law or equity why the rule should not work 
both ways. The. question depends upon what the parties bind them- 
selves to do under the terms of the contract in accordance with its 
original terms, and where one of the parties has to take some affirma- 
tive action, so as to change the effect and operation of the contract as 
it originally stood, we do not see how in the absence of such affirm- 
ative action the nature of the contract is changed. As stated by 
Judge Powell in the case of McKenzie v. Roper Wholesale Grocery 
Co., 9 Ga. App. 185, 70 S. E. 981 : 

"If the effect of the oontract Is that the property Is delivered from the tmllor 
to the bailee, with the understanding that the title is to remain in the bailor 
and the bailee does not assume Initial responsibility to pay the purchase price 
It is ordinarily not a conditional s^ale, but is a consignment, although the 
bailee may have the option of purchasing the goods themselves by paying a 
stipulated price, or may have a right to sell them to other persons upon ac- 
counting to the bailor for a stipulated sum, and though the bailee's compensa- 
tion In the matter may depend upon such profit as he shall realize on the differ* 
eace between the price at which the goods are consigned and the price at which 
they are gold, and though the bailee may be responsible to the bailor for the 
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vBlue of such goods as he may sell on credit, whether he collects from the pur- 
chasers or not.** 

The Court of Appeals of Georgia in the case of Federal Rubber 
Co. V. King, 12 Ga. App. 261, 76 S. E. 1083, after quoting the above 
extract from Judge Poweirs opinion in the McKenzie Case, adds : 

"The whole question is whether the ostensible purchaser assumes liability 
for the purchase price at the time the goods are received. ♦ ♦ ♦ " 

Applying this rule to the case at bar, the question is, Whether the 
bankrupt assumed liability for the purchase price of the pianos at the 
time he received same. It is clear from reading the contract that the 
bankrupt did not assume this liability, but he was only to become 
liable for the pianos in the event the Piano Company at the end of six 
months exercised the option to require him to pay for same. This con- 
tingency never arose in this case, and therefore the pianos remained 
on consignment with the bankrupt at the time of his adjudication, and 
the trustee took them in the same plight. . 

As stated above, we see no reason why the rule should not work 
both ways. The highest courts of this state, in the decisions above 
cited, have held that the consignment nature of the contract is not 
changed because the consignee had an option to purchase the goods. 
Indeed, in bankruptcy matters, fraud on the part of the bankrupt is 
generally sought to be provided against, instead of fraud on the part 
of the person who owns the goods and has left them with the bank- 
rupt. If the right of the bankrupt to exercise the option to buy 
the goods does not, under the decisions cited above, change the nature 
of the contract from one of bailment to one of sale, we see no good 
reason why a "similar effect should not be given to a contract where 
this option is lodged with the owner of the property. It is in the in- 
terest of justice that a person should not be deprived of his property 
without his consent. This view of the law is sustained by other courts 
which have passed on the precise question here made, and those courts 
have held that such an option on the part of the consignor does not, 
before the option is exercised, convert tlie contract into one of sale. 
In re GaU (C. C. A. 7th Cir.) 120 Fed. 64, 56 C. C. A. 470; In re 
Reynolds (D. C.) 203 Fed. 162, and cases cited; Martin v. Stratton- 
White Co., 1 Ind. T. 394, 37 S. W. 833; Weir Plow Co. v. Porter, 82 
Mo. 23; Lenz v. Harrison, 148 111. 598, 36 N. E. 567; Franklin v. 
Stoughton Wagon Co. (C. C. A. 8th Cir.) 168 Fed. 857, 94 C. C. A. 269. 

In the Gait Case, cited above, the Circuit Court of Appeals thought 
that it was especially significant that the option to require payment 
was given to the consignor and not to the consignee, and gave that as 
one of its reasons for holding that the contract was one of bailment 
and not of sale. The language used by the court in that case was as 
follows : 

"It was not contemplated that Gait should ever own these wagons. He 
was to sell them to others for the company: his commissions to be the 
amount which he might receive over the prices stated in the contract The 
proceeds, whether In cash or in notes of the purchasers, were to be imme- 
diately returned to the company ; the notes being guaranteed by Gait. This 
was a del credere commission, and not a sale. The company could comi)el a 
return of the goods not sold. Gait had not the option to pay for them in 
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money. Bven with respect to the goods unsold within the 12 months, the 
option for their return or payment was with the company, and not with Gait ; 
and nowhere In the agreement does the latter covenant to pay for these goods 
as in the case of a sale/' 

This case was quoted approvingly by the Circuit Court of Appeals 
of the Eighth Circuit in the case of John Deere Plow Co. v. M'David, 
137 Fed. 802, and at middle of page 811, 70 C. C. A. 422. The Circuit 
Court of Appeals in the Gait Case stated that while the clause giving 
to the consignor the option to require the consignee to pay for the 
goods which were unsold at the expiration of a certain period might, 
if considered alone, tend to indicate a sale, yet, taking that clause with 
the entire contract, it was seemingly incorporated only so as to compel 
the agent promptly to sell and to report sales within the time stated. 

[S] We do not think that this provision in the contract under con- 
sideration was any fraud on the creditors. The laws of Georgia, like 
the laws of other states, do not require consignment or bailment con- 
tracts to be recorded. Such contracts are upheld by the courts, al- 
though the consignee is clothed with all the indicia of apparent owner- 
ship, and although there is nothing on record to put creditors on notice 
as to the true ownership of the consigned goods. Such is the general 
policy of the law on the subject. Therefore, on reason and authority, 
we do not think that the clause in question should have the effect con- 
tended for. 

3. The law requiring contracts of conditional sale to be recorded is 
to be found in section 3318 in the Georgia Code of 1910, which is in 
the following language : 

"Whenever personal property Is sold and delivered with the condition affix- 
ed In the sale that the title thereto Is to remain In the vendor of such person- 
al property until the purchase price thereof shall have been paid, every such 
conditional sale In order for the reservation of title to be valid as against 
third parties, shall be evidenced In writing and not otherwise. And the writ- 
ten contract of every such conditional sale shall be executed and attested In 
the same manner as mortgages on personal property ; as between the parties 
themselves, the contract as made by them shaU be valid and may be en- 
forced, whether evidenced In writing or not." 

The contract in question was not of the nature described in the sec- 
tion of the Georgia Code above quoted. Therefore it was not neces- 
sary for same to be recorded, as required by that section. Nor is there 
any other law in Georgia requiring contracts of the nature of the one 
under consideration to be recorded. Therefore the failure to record 
the contract in question did not deprive the Chase-Hackley Piano Com- 
pany of its right to recover the pianos from the trustee. 

[4] 4. It is apparent, from reading the entire contract between the 
parties, that same was intended to be a consignment contract. It is 
called a consignment throughout ; the pianos were to be sold on such 
terms as the consignor might direct ; all money, notes, or other prop- 
erty received in the sale of any piano should belong to the consignor ; 
for all sales on time, notes or leases should be taken on blanks fur- 
nished by the consignor and payable to its order and subject to its 
approval, and consignee was to indorse such notes; the commission 
was to be paid by the consignor to the consignee ; all pianos taken back 
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from customers or taken in exchange were to be regarded the same as 
goods consigned and to be accounted for in the same manner; the 
consignee was to send the Piano Company a statement on the 1st day 
of each month of all instruments received and sold and remaining on 
hand unsold and make prompt returns as sales were made ; all pianos 
were to be returned to consignor on demand ; and in conclusion it was 
agreed that the contract might be terminated at any time by either 
party, and that thereupon the pianos on hand should be subject to the 
order of the Piano Company. Considering the contract in its entirety, 
it is clear that the contract was one of consignment or bailment, and 
not a contract of conditional sale, and that the clause depended upon 
by counsel for the trustee to change the nature of the contract into 
one of sale was npt effectual for such purpose. In this connection 
attention may be called to the opinion of the Supreme Court of the 
United States recently delivered in the case of J. F. Bailey, Trustee, v. 
Baker Ice Machine Company, 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 
, in which the failure of the vendor of certain machinery to exer- 
cise an option given in the contract was adverted to in the following 
language : 

'^Coming to the provision relating to a mechanic's lien, we think it did no 
more than reserve to the vendor a privilege or option to file and enforce snch 
a lien. It well may be that the exercise of this privilege would have been 
inconsistent with a continued assertion of title by the vendor. William W. 
Bierce v. Hutchins, 205 U. S. 346. 27 Sup. Ct 524, 51 L. Ed. 833. But the privl- 
lege was not exercised, and it hardly can be said that its mere reservation 
nullified the express words of the stipulation concerning the title. That it was 
not intended to do so seems manifest when the entire contract ia considered." 

[5] 5. Furthermore, it is stated in the intervention which the Piano 
Company filed with the referee that: 

"During the entire period of business between the parties under said con- 
tract, both parties to the contract always treated the goods as consigned goods, 
and they were dealt with as such.** 

This course of conduct on the part of the parties to the contract, and 
the construction so put by them on same, is entitled to some considera- 
tion. The Circuit Court of Appeals of the Eighth Circuit in the case of 
Metropolitan National Bank v. Benedict Co., 74 Fed. 182, discussed 
this phase of the subject in the opinion at middle of page 185, 20 C. C. 
A. 377, at page 379, in the following language : 

"Moreover, parties have the undoubted right to make their own contracts, 
and to put their own construction upon them, and to regulate their rights and 
liabilities thereunder. If the court ^leaves the parties to be governed by their 
understanding of their own language, it in effect enforces the contract as 
actually made. That they should be permitted to construe their own agree- 
ment accords with every principle of reason and Justice.* *' 

6. Counsel for the trustee rely somewhat upon In re Roellich, 
223 Fed. 687, in which the District Court of Oregon, in considering a 
contract similar to the one here involved, held that same was not a con- 
signment contract, but was a contract of conditional sale. The court 
there says that where property is delivered to the vendee for sale in 
the uisual course of business as a merchant, and the various provisions 
relating to the ownership and possession are mere contrivances to se- 
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cure the purchase price to the vendor, the transactions are fraudulent 
in law as against other creditors of the vendee, and it bases that deci- 
sion upon another case decided by the same District Court of Oregon 
(In re Rasmussen's Estate, reported in 136 Fed. 704), in which it was 
held that, under the laws of Oregon, a conditional sale or a bailment 
of goods made by one person to another for the purpose of sale is in- 
consistent with ownership on the part of the vendor or consignor on 
account of the fact that the goods are to be resold. Those decisions, 
therefore, are based on the general policy of the law in the state of 
Oregon. This policy does not prevail in Georgia, because in this state 
It is lawful to deliver goods on conditional sale or on consignment for 
the purpose of resale by the vendee or consignee. Such transactions 
are also upheld by the decisions of the Supreme Court of the United 
States which are cited above. 

An order will be taken, therefore, sustaining the petition for ireview 
filed by petitioner, and setting aside the order of the referee in the 
matter, and directing that the referee tskt further proceedings in (he 
matter in accordance with this opinion. > 



GRIGSBY v. MILLER et al . 
(I>istrict Conrt, D. Oregon. MarcH 13, 1&16.) 
No. 1741. 
Pabties ^=:>32 — To Pleading — ^**lNDi8rENSABLE Party." 

In suit by a deceased wlfe'g administrator to set aside a deed given 
by her and her hudband, the husband, though a proper and necessary, 
was not an "indisponsabje, party," one so necessary that a decree without 
his presence would prejudice his rights and Ipave the case contrary to 
equity and good conscience, a party whose interest In the subject-mattev 
or the suit and the relief sought is so bound up with that of other parties 
that his legal presence as a party is an absolute necessity to the court's 
right to proceed, «ince, though the husband had a^ inchoate interest in. 
the cause, in that, if plaintifiF succeeded, he would be benefited by the 
litigation to the extent pf having his title to the property potentiaUy es- 
tablished, subject to the right of the administrator to subject it to the 
payment of the wife's debts, plaintiff administrator could proceed without 
such husband as a party and obtain all the relief to wUch he was entitled, 
without affecting the ,hufiband's interests or rights. 

[Ed. Note. — ^For other cases, see Parties, Dec. Dig. ^s>32. 

For other definitions, see Words and Phrases, First and Second Series, 
Indispensable Party.] 

SXECOTORS AND ADMINIffrUATOES ^=>4S8(8) — AcTIOH BT ADMINIBTBATOB— 

Husband of Decedent as Pabty Plaintiff. ■ 

la suit by a wife's administrator to set aside deeds, one given by dece- 
dent and husband to M., and one given by M. to another, the proper posi- 
tion of the husband as a party to the suit, was as a plaintiff, and not as 
a defendant, as a recovery by the administrator was in harmony with re- 
covery by the husband, so that the federal court had no jurisdiction of 
the cause, on the ground of diversity of dtizenship, where the husband 
was a resident of the same state as the defendants, in which the adminis- 
trator was appointed. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dig. S 1777; Dec. Dig. <8=>438(8) ; Parties. Cent Dig. $§ 17, 25, 87, 50.] 

'or ottier tfftsM see tame topic a KfiT-NUMBBR In all Key-Numbered Digests ft Ittdezet 
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3. Judgment ^=>233 — ^Parties — Absence of Pebsons Affected— Gb anting 
Relief. 

Where the court can do justice to the parties to a suit without injuring 
persons not before it, it will do so, shaping its relief so as to preserve 
the rights of such absent persons, requiring, if necessary, dismissal of 
the bill as to them. 

[Ed. Note. — ^For other cases, see Judgment, Cent Dig. | 412 ; Dec. Dig. 

<l=>233.] 

In Equity. Suit by Fenton E. Grigsby, as administrator, against 
Sarah E. Miller and others. On motions to dismiss the bill of com- 
plaint and the answer and cross-complaint of John Edward Stuart, a 
defendant. Motions sustained, with leave to complainant to move to 
dismiss as to defendant Stuart. 

This is a suit to set aside two deeds, one given by Wana Miller Alexander 
Stuart and James Edward Stuart, her husband, to Sarah E. Miller, as beLns 
obtained through nndue influence, and the other from Sarah E. MUler to J. 
O. Hayes, as being given in furtherance of a scheme to defraud Mrs. Stuart. 
Mrs. Stuart was the daughter of Sarah E. Miller,, and was twice married — 
tirst to one Alexander, ftom whom she obtained a divorce, luid then to Stuart, 
who survives her, and is her only heir at law. Fenton B. Grigsby, who brings 
this suit as administrator of the estate of Mrs. Stuart, was duly appointed 
such administrator by the county court of Marion county. Or., and, Mrs. Stu- 
art having left debts to be paid, the county court by order authorized and 
directed the administrator to institute suit to set aside such deeds for the 
benefit of Mrs. Stuart's estate. Sarah E. Miller, John Edward Stuart (the 
widower of Wana Miller Alexander Stuart), and J. O. Hayes were made par- 
ties defendant. Grigsby is a citizen of this state, and the three defendants 
are citizens of the state of CaUfoniia. All the defendants appeared and filed 
answers to the complaint ; Stuart admitting all the allegations and demandlni^ 
Uke relief as the plaintifT. A little later Grigsby, by leave of the court, filed 
a supplemental bUl, which seeks an accounting with Miller and Hayes touch- 
ing matters arising out of the sale of lands in which Mrs. Stuart is alleged to 
have had an interest, other than the lands forming the subject of the prin- 
cipal bill. With the pleadings in this condition, the defendants Miller and 
Hayes interposed motions to dismiss the bill of complaint and the answer and 
cross-complaint of Stuart, on the ground that the court has not jurisdiction 
of the cause because of want of diversity of citizenship. 

W. C. Bristol, of Portland, Or., for complainant and respondent 
Stuart. 

Harry L. Raffety, of Portland, Or., for respondent Miller. 
Almon E. Roth, of San Francisco, Cal., for respondent Hayes. 

WOLVERTON, District Judge (after stating the facts as above). 
No question seems to be made as to the authority of the plaintiflF in 
bis representative capacity to maintain the suit 

The real question involved by the motions is whether the defend- 
ant Stuart is an indispensable party, and, if so, whether he should not 
be aligned with the plaintiff. If so aligned, defendants urge that the 
jurisdiction of the court would be ousted, because it would then ap- 
pear that a citizen of one state would be suing citizens of the same 
state, and there would be lacking the requisite diversity of citizenship. 
Section 50 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1 101 [Comp. St. 1913, § 1032]) provides; 

^=:>For oUier cases see same topic ft KBT-NUMBER In all Key-Numbered Digests ft Indexes 
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••When there are seTeral defendants In any suit at law or In equity, and one 
or more of them are neither inhabitants of nor found within the district in 
which the suit is brought, and do not voluntarily appear, the court may enter- 
tain jurisdiction, and proceed to the trial and adjudication of the suit between 
the parties who are properly before it ; but the Judgment or decree rendered 
therein shall not conclude or prejudice other parties not regularly served with 
process nor voluntarily appearing to answer ; and nonjoinder of parties who 
are not inhabitants of nor found within the district, as aforesaid, shall not 
constitute matter of abatement or objection to the suit." 

Rule 39, Federal Equity Rules (198 Fed. xxix, 115 CX C. A. xxix), 
provides : 

"In all cases where it shall appear to the court that persons, who might 
otherwise be deemed proper parties to the suit, can not be made parties by 
reason of their being out of the Jurisdiction of the court, or incapable other- 
wise of being made parties, or because their Joinder would oust the Jurisdic- 
tion of the court as to the parties before the court, the court may, in its dis- 
cretion, proceed in the cause without making such persons parties; and in 
Rich cases the decree shall be without prejudice to the rights of the absent 
parties." 

The statute and the rule received consideration by the Supreme 
Court in a coniparatively recent case. Waterman v. Canal-Louisiana 
Bank Co., 215 U. S. 33, 48, 30 Sup. Ct. 10, 14 (54 L. Ed. 80), where it 
was said: 

**This rule does not permit a federal court to proceed to a decree 'in that 
class of cases in which there is an absence of indispensable, as distinguished 
from proper, or even necessary parties, for neither the absence of formal, or 
such as are commonly termed necessary parties, will defeat the Jurisdiction 
of the court: Provided, in the case of necessary parties, their interests are 
such and so far separable from those of parties before the court, that the 
decree can be so shaped that the rights of those actually before the court may 
be determined Without necessarily affecting other persons not within the juris- 
diction." 

[1] Indispensable parties are such as are so necessary that a decree 
without their presence would prejudice their rights and leave the case 
in a shape contrary to equity and good conscience. Hughes' Federal 
Procedure (2d Ed.) 252. They have been otherwise described as par- 
ties whose interest in the subject-matter of the suit and the relief 
sought are so bound up with that of other parties that their legal 
presence as parties to the proceeding is an absolute necessity, with- 
out which the court cannot proceed. In such cases the court refuses 
to entertain the suit whfen these parties cannot be subjected to its 
jurisdiction. Barney v. BaUimore City, 6 Wall. 280, 18 L. Ed. 825. 

Now, measured by this understanding as to what constitutes an 
indispensable party, may the defendant Stuart be so considered? 
While he has an inchoate interest in the cause, that is, such an inter- 
est that, if the plaintiff succeeds, he will be benefited by the litigation 
to the extent that his title to the property will be potentially estab- 
lished, subject to the right of the administrator to subject the realty 
to the payment of his decedent's debts, yet it is perfectly manifest that 
the plaintiff could proceed without him, and obtain all the relief 
to which plaintiff is entitled without in any way affecting his interests 
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or rights. Nor is it apparent that a decree so entered will prejudice 
any of the parties to the litigation, much less Stuart. 

The case of Blacklock v. Small, 127 U. S. 96, 8 Sup. Ct 1096, 32 L. 
Ed. 70, is illustrative as indicative of an indispensable party. That 
was a suit by two sisters against one Small, the alleged obligor under 
a bond, to recover the amount thereof. In their bill they joined an- 
other sister with Small as a defendant. All the sisters were joint 
owners of the bond, and it was held that the suit could not proceed 
without the presence of the third sister as a party plaintiff. So she 
was held to be an indispensable party. Of a like nature is Board of 
Trustees v. Blair (C. C.) 70 Fed. 414. 

Waterman v. Canal-Louisiana Bank Co., supra, affords an illustra- 
tion of a necessary, but not indi|peusable, parly, in which it was held 
that the court might proceed without the presence of the necessary 
party. The case was a case against an executor for a decree concern- 
ing the right of complainant to recover because of the alleged lapse of 
a legacy to the Home for the Insane, and the consequent increase in 
the residuary portion of the estate to be distributed to the heirs of a 
Mrs. Tilton, because of the allegations contained in the bill. The 
Waterm'ans and Davis were made parties to the bill, and it was sought 
to exclude them from a participation in the recovery because of the 
alleged renunciation of their rights in the succession to Mrs. Tilton. 
If it was found that they had not thus renounced their interest, and a 
decree was rendered for complainant, then they would be entitled to 
a recovery. It was said that they had no interest in common with the 
complainant, and the shares of complainant and other heirs were sep- 
arate and distinct. The question was whether Davis was an indispen- 
sable party, and it was held that, while he was s^ necessary party, he 
was not an indispensable party, without whose presence a court of 
equity could not do justice between the parties before it, and whose 
interests would be so affected by any decree to be rendered as to 
oust the jurisdiction of the court. 

I conclude, therefore, that Stuart, while a proper and necessary 
party, is not an indispensable party. 

[2] But Stuart was not only made a party — he was brought into 
court, and has made his appearance by filing his answer and cross- 
complaint to the bill. The question has been presented whether he 
should not have been made a party plaintiffs His relief, if any he has, 
is against the other two defendants, and the complainant has no relief 
against him, except that, if recovery be had of the land, Stuart's 
interest shall be subordinated to the payment of the claims against 
his wife's estate. This is not controverted by Stuart, and, while their 
interests are not in common, a recovery by plaintiff would be perfect- 
ly in harmony with a recovery by Stuart. I am of the opinion, there- 
fore, that Stuart should be aligned with the complainant, and not with 
the defendants. This, of course, ousts the court of jurisdiction, Stuart 
beii>g a resident of the same state with Miller and Hayes, and the 
motions to dismiss xBUst be sustaioed. 
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[I] It is a principle of law that, where the court can do justice to 

the parties before it without injuring absent persons, it will do so, 
and shape its relief in such a manner as to preserve the right of per- 
sons not before the court. If necessary, the coiurt may require that 
the bill be dismissed as to such absent parties, and may generally 
shape its decree so as to do justice to those made parties wiAout preju- 
dice to such absent persons. Payne v. Hook, 7 Wall. 425, 19 L. Ed. 
260. 

In the case of Horn v. Lockhart, 17 Wall. 570, 21 L. Ed. 657, the 
lower court, findii^ there were present necessary, but not indispensable, 
parties whose presence was inimical to the jurisdiction of the court, 
and that the interests of such parties were severable from those of 
the other parties to the suit, and that a decree without prejudice to 
their rights could be made, directed in its final decree that the bill as 
to such defendants be dismissed, and retained jurisdiction. This was 
upheld by the Supreme Court as proper procedure, and that court up- 
held the action of the Circuit Court. 

In Hicklin v. Marco, 56 Fed. 549, 6 C. C. A. 10 (this circuit), the 
objection that the presence of a party who was not an indispensable 
party ousted the court of jurisdiction was met and obviated by the 
trial court allowing complainant to amend his bill by dismissing as to 
such party. In view of this procedure, the order of the court will be 
that the motions of defendants be sustained, but with leave to the 
complainant to move to dismiss as to defendant Stuart ; and, if such 
motion is made, it will be allowed, and the court will retain juris- 
diction. 



STUTSMAN T. OI^INDA LAND CO. et 9CU 
(Distrlet Court, S^. D. CaUfomM, & IX Mbmary 5^ lOie.) 

No. A-113. 

1. Public JjAjudb e=s>y^{i) — ^Dkoisions ov L/lnd DsPAAiMSjnv<!ojuuiXBKAi, 

Attack. 

Wher6 land was pubUc land of the tliiited States and so subject to the 
Jurisdiction of the Land Department at the time it was listed to a state 
nnder Bey. St 6 2449 (Comp. St. 1018, 8 4870), as lien land under a aebool 
land grant, the decision of the department that the land was noninineral 
and of the character embraced in the grant, even if erroneous and Yoid- 
able, is not void as against one who shows no connection with the land 
at the time it was so listed, and cannot be attacked by blm. 

[Ed. Note.— For other cases, see Public Lands^ Cent. Dig. H 104, 801 ; 
Dec. Dig. «=»106(1).] 

2, Public Lakds ^s5>53 — LMrnNo— STATxmEs — Conbtbuction — "Void." 

As against a coUateral attack, the word "void," as used in Rev. St i 
24^ (Comp. St 1913, i 4870), providing ^at the Usting of lands to a state 
under a grant, which are not of the character embraced in the grant, shall 
be "perfectly null and void" is to be construed as "voidable." 

[£;d. Note. — ^Tor other cases, see Public Lands, Cent Dig. |f 14^145; 
Dec. Dig. «=»53. 

For other definitions, see Words and Phrases, First and Second Series* 
Void.] 

«s>Vte vther casas ««• iam« topic ft KBY-NUMBBR In aU Key-Numbtred Diwrntm ft lotecw 
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8. Public Lolndb ^ss>qs — Gbant fob School Pctbposbs — Sbzjdotion of Lieu 

IjANDS. 

Under Rev. St § 2275 (Couap. St. 1913, § 4860), which authorizes a state 
to select lands of equal acreage to compensate deficiencies where sections 
16 or 36, granted for school purposes, "are fractional in quantity, or where 
one or both are wanting by reason of the township being fractional or 
from any natural cause whatever," the validity of a lieu selection is not 
affected by the fact that when survey was made, It was found that the 
section, or part of section, which was made the base of the selection would 
have been in the ocean and not a part of the public lands ; it not appear- 
ing that the section or township was not fractional. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. ii 148-145; 
Dec, Dig. <8=>53.] 

4. Public Lands ^=954(3>— Officsbs or liANo Dspabtmsniv— Pubchask of 
School Land fbom State. 

Rev. St. § 452 (Comp. St. 1913, $ 698), which prohibits the "officers, 
clerks and employes in the General Land Office" from purchasing or be- 
coming Interested In the purchase of public lands under penalty of remov- 
al from office, if construed to apply to a surveyor general for a state does 
not render void a purchase by him of school lands from the state. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 154, 167; 
Dec, Dig. <@==>54(3).] 

In Equity. Suit b>' W. A. Stutsman against the Olinda Land Com- 
pany, the Columbia Oil Producing Company, and others. On motion 
lo dismiss bill. Motion sustained. 

Stutsman & Stutsman, of Los Angeles, Cal., for plaintiff. 

Trippet, Chapman & Biby, of Los Angeles, Cal,, for defendant 
Olinda Land Co. 

Lewis W. Andrews and Thos, O. Toland, both of Los Angeles, Cal., 
for defendant Columbia Oil Producing Co. 

BLEDSOE, District Judge. This is a suit brought by the assignee 
of the locators of a placer claim upon supposedly public lan<^ to quiet 
the title thereto, cancel a patent issued by the state of California to 
defendants' grantor, and for an accounting for gas and petroleum 
extracted by defendants. The lands affected are very valuable oil 
properties situate in the Fullerton oil fields. Defendants have moved 
to dismiss. 

Originally the land was a part of the public domain, and was in 
1868 listed, and thereby conveyed, to the state of California, as land 
in lieu of a certain thirty-sixth section given to the state under general 
grant for school purposes. The acts of Congress specially providing 
for, or relating to, such grant and listing to the state are indicated in 
the margin.^ 

Without going into the details of the matters set out in the bill of 
complaint, it may be said that plaintiff, whose assignors made their 
entry, location, and discovery on the land in question in 1913, com- 
plains that the land in 1868, at the time of its listing to the state, was 
mineral land, and was known to be such by the applicant therefor and 

1 Act of March 3, 1853, c 143, 10 Stats, at Large, 244 ; Act of Aug. 3, 1854, c. 
201, 10 Stat. 346, § 2449, Rev. Stats. (Comp. St. 1913. § 4870) ; Act July 23, 1866, 
c. 219, 14 «tats. at Large, 218; Act Feb. 26, 1859. a 58, 11 Stats, at Large, 385 
(Comp. Bt 1913, H 4860, 4861). 
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by the United States surveyor general for California, to whom the 
application for such listing was made ; that in spite of such fact and 
sach knowledge the application was received and approved by the 
said surveyor general, and the lands were thereafter by the Commis- 
sioner of the General Land Office listed to the state of California as 
lieu lands granted in lieu of a certain specified thirty-sixth section. 

The principal contention in the case is that, as mineral lands were 
reserved from grant to the state, either as primary or as lieu lands, the 
listing and grant to the state of such mineral lands, known to be 
mineral at the time both by the applicant therefor and by the United 
States surveyor general for the state, constituted such a fraud on the 
government so gross and palpable as to render absolutely void the 
conveyance thus sought to be effectuated. 

[1] The mere degree or aggravated nature of the fraud permeating 
such a transaction, however, would not serve to render such a convey- 
ance void, when it would be otherwise only voidable. Confessedly the 
land in question belonged to the United States at the time of its listing 
as aforesaid, and the Land Department of the government in conse- 
quence had jurisdiction over it — jurisdiction to determine whether it 
was mineral or nonmineral, whether it should be listed to the state as 
lieu land or not. Having such jurisdiction, it had jurisdiction in mak- 
ing the necessary determination to render an erroneous and voidable 
judgment. Possessing jurisdiction of the subject-matter, its judg- 
ment, no matter how grossly steeped in fraud, was not void ; it was 
merely voidable. Under the decision in Burke v. Southern Pacific 
Railroad Co., 234 U. S. 669, 34 Sup. Ct. 907, 58 L. Ed. 1527, it is not 
competent for plaintiff, who showed no connection with the land at the 
time of its listing in 1868, to complain of the error and fraud charged. 
As to him, the listing, being merely voidable, constitutes a conclusive 
adjudication, not open or susceptible to any sort of attack. 

But plaintiff, recognizing the force of the Burke Case, contends that 
the judgment of the Land Department was absolutely void under the 
decisions in Doolan v. Carr, 125 U. S. 618, 8 Sup. Ct. 1228, 31 L. Ed. 
844, and Sherman v. Buick, 93 U. S. 209, 23 L. Ed. 849. An examina- 
tion discloses, however, that the land in both those cases was not sub- 
ject to the jurisdiction of the Land Department at the time of its 
attempted disposition thereby ; it had already passed out of the gov- 
ernment and was owned by private parties; the asserted jurisdiction 
to deal with it was wanting, and in consequence, that fact being shown, 
any judgment rendered in virtue thereof was absolutely without sup- 
port and void. The case is essentially different, however, when a 
jurisdiction does exist and a judgment within the competency of the 
tribunal is rendered. In such an event, mere error, however gross, 
and fraud, howsoever induced, cannot suffice to convert the proceed- 
ing into an absolute nullity; the judgment is still an adjudication en- 
titled to respect until set aside by direct attack in some manner recog- 
nized by the law. Noble v. Union River Legging Co., 147 U, S. 165, 
13 Sup. Ct 271, 37 L. Ed. 123. Since the Burke Case, supra, discus- 
sion as to the right of one in plaintiff's situation to have such an ad- 
judication set aside is completely. foreclosed. 
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[2] Plaintiff claims that the listing and consequent conveyance to 
the state were "null and void and of no effect" as distinguished from 
merely "voidable," because of the language of the act of August 3, 
1854 (section 2449, Rev. Stats.), supra, which in terms does provide 
that where lands embraced in lists similar to the one herein referred 
to are not of the character embraced by the act of Congress and are 
not intended to be granted thereby, "the lists, so far as these lands are 
concerned, shall be perfectly null and void and no right, title, claim, 
or interest shall 1)e conveyed thereby." It is obvious, however, that, 
considering the conclusiveness of the adjudication of the Land Depart- 
ment within the limits of its competency as defined by the decisions of 
the Supreme Court of the United States, many of which arc noticed 
in the Burke Case, supra, the word "void," as used in the statute just 
referred to, must, in a proceeding of this character at least, be con- 
strued as "voidable." That there is plenary authority and abimdant 
reason to justify such construction is evidenced by the discussion and 
cases cited in 40 Cyc. 214 to 217. 

[3] It is alleged in the bill, in addition to the matters already re- 
ferred to, that the lands in question and aK>lied for in 1868 as herein- 
above mentioned, were not legally located or listed to the state as lieu 
lands, in that the base lands, to which the lands in question were ap- 
plied for as lieu lands, and being a portion of a certain designated 
thirty-sixth section, though at the time unsurveyed, were actually in 
and under the Pacific Ocean, and, not being in place were pot lands 
contemplated within the grant of Congress to the state of California, 
and in fact were not public lands at all, in consequence of all of which 
it is asserted that such ocean and nonpublic lands could not be the 
basis for any lieu selections, and could not, and did not, therefore 
afford justification for the listing to the state of the lands in controver- 
sy herein. 

The statute providing for lieu land selections (Act Feb. 26, 1859, 1 1 
Stats, at Large, 385) makes provision for the listing of lieu lands to 
the state in cases wherein the sixteenth or thirty-sixth sections have 
been pre-empted and also— 

"to compensate deficiencies for school purposes where said sections 16 or 36 
are fractional in quantity' or where one or both are wanting, by reason of the 
township being fractional, or from any natural cause whatever." 

There is no allegation that the township in which the base lands 
above referred to were situate was not fractional, and in view of the 
allegation that the portion of the thirty-sixth section referred to in 
the complaint was in the Pacific Ocean, it is perfectly apparent that 
the section was either fractional or was entirely wanting; consequently 
the township must have been fractional. In either event, ample jus- 
tification for the listing of the land in controversy as lieu land would 
have existed. In addition, in this, as in the matters referred to here- 
inabove, as to plaintiff, the judgment of the Land Department as to 
the necessity for a lieu land selection must be held conclusive. 

[4] Plaintiff also complains, somewhat in amplification and aggrava* 
tion of his charge of fraud, that one Shanklin was the surveyor gen- 
eral for California in 1868 when the fraudulent and erroneous ap- 
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plication and listing were made, and that he continued to be such 
surveyor general for some time thereafter ; that while acting as such 
there was conveyed to him by one Hancock who, as a deputy United 
States mineral surveyor, had made the survey of the lands in question, 
and who himself knew of their mineral character, all his (Hancock's) 
interest in and to the lands, and that thereafter, in 1882, while be was 
still holding the office of surveyor general, Shanklin received a patent 
to said lands from the state of California. 

In so far as these facts merely serve to emphasize and aggravate 
Shanklin's fraud as bereinabove referred tp, they do not suffice to 
change the legal situation confronting plaintiff. In this connection, 
however, plaintiff contends that, in virtue of section 452 of the Re-- 
vised Statutes (Comp. Sl 1913, § 698), the conveyance to Shanklin, 
he being at the time United States surveyor general for California, was 
ipso facto null and void. The section relied upon reads as follows : 

•*The officers, clerks and employes In the General Land Office are prohibited 
from directly or Indirectly purchasing or becoming interested in the purchase 
of any of the public lands; and any person who violates this section shall 
forthwith he removed from his olSee." 

It is not clear that the section refers at all to the surveyor general 
for a state ; there may be some doubt as to v^rhether such officer is an 
employe "in the General Land Office." Passing that, however, neither 
that section, nor any other to which tny attention has been called, pur- 
ports to render void any purchase made under the interdicted cir- 
cumstances. The only penalty prescribed is removal from office. The 
conveyance to Shanklin came from the state of California and not from 
the government, and the court should, I think, particularly as against 
third persons, be slow to adjudge such a conveyance absolutely void. 
Patents, either of state or federal origin, ought not to rest upon such 
an insecure basis. 

The motions to dismiss are granted. 



In re BERTHODD. 

(District Court, S. D. New York. March 3, 1916.) 

1. Bankbuptcy Qs>14— Jubisdiction of Goubtb of Bankbuptct— Alxbhs as 
Parties. 

Bankruptcy Act July 1. 1898, c. 641, 30 Stat. 545, i 2 (Comp. Bt 1913, § 
9586), provides tbat courts of bankruptcy shall have Jurisdiction to ad- 
judge persons bankrupt who have had their principal place of business, 
•resided, or had their domicile within their respective territorial Jurisdic- 
tions for six months, or who do not have their principal place of business, 
reside, or have their domicile within the United States, but have property 
within their Jurtsaietions^ or who have been adjudg^ bankrupts without 
the United States and hare property within their Jurisdictions. Held, 
that whether an alleged bankrupt or bis creditotB, or both, are aliens, 
the United States courts have Jtirlsdiction, provided there is property 
within their Jurisdictions. ' 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. f 20; Dec. Dig. 
»=»14.1 

^a»Vlir oiSrar eoies «•• Man* topic ft KBY-NimBER in all Kay-KumbMred Dlg«vto ft 1 n4«i« 
231 F.— 84 
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2. Bankbuptct €=»54--JuRi8DicnoN OF CouBxs OF Bankbuptcy^"Propertt" 

Within the District. 

The obligation of a bank wlthtn the district to a depositor, whether 
called a debt or a chose in action, is * 'property'* and its situs Is within the 
district within Bankruptcy Act, § 2, as to the jurisdiction of courts oif 
bankruptcy, as the situs of personal property depends largely upon the 
question involved in its ownership, and Congress did not intend that there 
should be any fine distinctions, but intended a bankruptcy proceeding to 
be a kind of equitable attachment, reaching whatever assets any available 
Judicial process can reach. 

[Ed. Note. — ^For other cases* see Bankruptcy, Cent Dig. { 20; Dec. Dig. 
<@=>14. 

For other definitions, see Words and Phrases, First and Second Series, 
Property.] 

3. Bankbuptct ^=s»61 — "Act of Bankbuptct" — Advission of Insolvenct. 

It is not an act of bankruptcy for an insolvent debtor to sign and pub- 
lish a statement of his affairs, showing an excess of liabilities over a»-. 
sets. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. ^=»61. 

For other definitions, see Words and Phrases, First and Second Series, 
Act of Bankruptcy.] 

4. Bankbuptct ^=960— Acts of Bankbuptct— Assignment fob Benefit of 

Cbeditors. 

Under Bankruptcy Act, § 3a (Comp. St. 1913, I 9587), specifying as an 
act of bankruptcy the making of a general assignment for the benefit of 
creditors, it is immaterial whether sudi general assignment is made with- 
in or without the United States, and whether it is a voluntary assign- 
ment or a statutory assi^^ment 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 80; Dec. Dig. 
<g=»60.] 

5. Evidence ^=»37— Judicial Notice— Matticbb of Which Notice can be 

Taken. 

In a bankruptcy proceeding ngalnst an alien who had made an assiisn- 
ment for the benefit of creditors in England, where the petition did not 
show whether the assignment was a voluntary or a statutory assignment, 
the court could not take judicial notice as to which kind of an assignment 
it was, though counsel were apparently agreed that it was a statutory as- 
signment. 

[Ed. Note. — For other cases, see Evidence, Cent, Dig. i 52; Dec. Dig. 
€==>37 ; Appeal and Error, Cent. Dig. § 2959.] 

6. Bankbuptct ^=9l4— Jubisdiction of Coubts of Bankbuptct— Peopebtt 

within Distbict. 

An alien's bank deposit within a district was property in the district 
within Bankruptcy Act, § 2, as to the jurisdiction of courts of bankruptcy, 
though within four months prior to the filing of the petition, \he alleged 
bankrupt had made an assignment for the benefit of creditors, as for the 
purposes of the statute a general assignment passes only what might be 
called a "defeasible title," good after four months, but defeated if, within 
four months, creditors proceed as pointed out by the statute. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. S 29; Dea Dig. 
<g=»14.] 

7. Bankbuptct ^=»79-^Acts of Bankbuptct— Time of Coicxission. 

That an assignment for the benefit of creditors, asserted as an act of 
bankruptcy, was made in England, and that under the laws of England 
acts of bankruptcy must have occurred wiUiin three months, did not affect 
the right of creditors to invoke the jurisdiction c^ a United States court 
for the proper district at any time within four montha 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. C=»79.) 

^^Far otti«r cMesa«B Mm« t«ptc ft KBY-NUMBBR in ftU Kwr-Numbwed DlcMtt ft laAaxm 
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In Bankruptcy. In the matter of Alfred Edward Berthoud, trading 
and doing business as Coulon, Berthoud & Co., alleged bankrupt. On 
motion for an order of adjiidication. Motion granted. 

Carter, Ledyard & Milburn, of New York City (James N. Rosen- 
berg, Edward D. Bechtel, and Samuel Kramer, all of New York City, 
of counsel), for petitioners. 

Geller, Rolston & Horan, of New York City (James F. Horan, 
George S. Mittendorf> and Edward H. Blanc, all of New York City, of 
counsel), for Farmers' Loan & Trust Co. 

MAYER, District Judge. This is a motion for an order of ad- 
judication on the petition in bankruptcy, the answer of the Farmers' 
Loan & Trust Company, and the appearance and consent to adjudi- 
cation by the bankrupt. The Fanners' Loan & Trust Company ap- 
pears specially and solely for the purpose of challenging the jurisdic- 
tion of the court. 

The petition was filed May 13, 1914, by James F. Fargo, as treasurer 
of the American Express Company, an unincorporated association con- 
sisting of more than seven members having its prin(;ipal office and 
place of business at No. 65 Broadway, in the Borough of Manhattan, 
city of New York, and by one jacottet and one Apthorp, both of 
London, England, and each by his attorney in fact. 

On the face of the petition it appears that Berthoud did not have 
his principal place of business, nor did he reside, nor did he have his 
domicile, within the United States. Jurisdiction rests upon the as- 
sertion that the alleged bankrupt had property within the jurisdiction 
of the court, namely, an amount on deposit with the National Park 
Bank of the city of New York in excess of the sum of $30,QP(X Two 
acts of bankruptcy are alleged as follows: 

"(1) That said Alfred Edward Berthoud, doing businesfl as Ck>ulon, Berthoud 
& Co., Is insolvent, and that within four months next preceding the date oi thSa 
petition the said Alfred Edward Berthoud, doing business as aforesaid, com- 
mitted an act of bankruptcy, in that on the 3d day of February, 1914, said 
Alfred Edward Berthoud, doing business as aforesaid, signed and published a 
statement of his affairs, showing an excess of his liabilities over his assets 
in the amount of £81,962. Is. 6d. (a copy of said statement, certified by a notary 
public of the dty ot Tx)ndon is hereto annexed and made part hereof) ; and (2) 
In that said Alfred Edward Berthoud, doing business as aforesaid, drd there- 
after, to wit, on the 9th day of February, 1914, make a general assignment 
for the benefit of creditors to Arthur Francis Whinney of No. 4 Fredericks 
Place, Old Jewry, London, E. O., Chartered Accountant" 

From the answer it appears that the alleged bankrupt owed the 
Farmers' Loan & Trust Company $90,000 with interest, and that on 
February 7, 1914, an attachment was issued by the New York Supreme 
Court in an action brought by the Farmers' Loan & Trust Company 
against Berthoud, and Siat this attachment was duly levied on the 
deposit in the National Park Bank; that this deposit is $43,441.54, and 
less than the amount of the trust company's claim. From other allega- 
tions in the answer (which need not be repeated), the questions to be 
determined are : (1) Whether the alleged bankrupt had property with- 
in the jurisdiction and with the meaning of the Bankruptcy Law at 



Digitized by 



Google 



532 231 FBDBRAL |tBPOBTBB 

the time the petition was filed ; and (2) whether the alleged bankrupt 
committed an act of bankruptcy. 

At the outset it is desirable to dispose of the less important conten- 
tions. The petition does not.contain any allegation that the petitioners 
are not entitled to priority of payment within the meaning of section 
64b, or that the petitioners have not received a preference within the 
meaning of section 60ab,.and the petition is inaptly drawn in some 
other formal respects. I think, however, it may fairly be construed 
that the petitioners were not within the classes of persons entitled 
to priority. However, I am quite in sympathy with those cases of 
which Green River Deposit Bank v. Craig (D. C.) 110 Fed. 137, Sabin 
v. Blake McFall Co., 223 Fed. 501, 139 C. C. A. 49, and In re Cren- 
shaw (D. C.) 156 Fed. 638, are examples. We thus come to the vital 
questions in the case and the propositions which are urged in the brief 
and were developed on ^"the argument in support of the attack on ju- 
risdiction. These were: (1) That the act is not to be construed as 
comprehending aliens in involuntary proceedings; (2) that there was 
no property within this jurisdiction, because the situs of the property 
was England, both b€*fore and after the general assignment, and, in 
any event, that the general assignment transferred the title to the as- 
signee (or trustee as he is called) ; (3) that the acts complained of were 
not acts of bankruptcy. 

Fundamentally the Bankruptcy Law had two purposes: (1) To af- 
ford to honest debtors an opportunity of relief, and thereby of begin- 
ning their business life anew ; ' and (2) to secure as near as may be 
an equal distribution to creditors of the bankrupt's proi>erty. 

[ 1 ] The whole structure of the act indicates that under certain cir- 
cumstances the proceeding was a sort of proceeding in rem. Under 
section 2 of the act, residence or domicile or the locus of the princi- 
pal place of business is immaterial if there is property within the 
United States and the statute confers jurisdiction even in the case 
of those who have been adjudged bankrupt? by courts of competent 
jurisdiction without the United States, provided that such persons have 
property within the jurisdictions of the United States. 

In many other provisions of the statute ttie word "property" will 
be found; and it is apparent that Congress intended that the United 
States. courts should deal with and administer the estates of bankrupts 
if property existed and was found within our borders. Starting with 
this premise, it logically follows that Congress did not mean to ex- 
clude from the operation of the act those' persons who are aliens, 
whether living here or abroad, who have property within the United 
States. 

While it is true tliat the beneficent features of the act may thus 
be availed of by aliens, yet, on the other hand, there is no reason why 
our own citizens should be discriminated against in tlie right to have 
their property laid hold of and administered under the act by reason 
of the mere fact that the owner of the property is not a citizen or 
resident of the United States; the word "resident" being used in its 
comprehensive meaning. This view is fortified by the provision which 
confers jurisdiction where property is here, even though the owner 
has been adjudged a bankrupt by foreign courts. 
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Realizing, of course, that the United States is engaged in a world- 
wide business, it is fair to assume, as matter of policy and comity, that 
Congress intended to give all persons, whether citizens, or residents, 
or neither, equal opportunity to share iii the distribution of the prop- 
erty. It seems to me, therefore, that whether the alleged bankrupt is 
an alien, or his creditors are aliens, or both, the United States courts 
have jurisdiction, provided there is "property within their jurisdic- 
tions." 

[2] Whether the obligation of the National Park Bank to pay its 
depositor, Berthoud, be called a debt or a chose in action, the result is 
Ae same. It is clearly property, and has been so considered in many 
cases involving a wide variety of questions as to the relation between 
a bank and its depositor ; and, by a coarse of practical construction 
by courts of bankruptcy, a bank deposit, by whatever name called in 
law, has been regarded and treated as property. 

In dealing with questions of personal property, situs largely depends 
upon the question involved in its ownership. Courts and Legislatures 
have placed the sittfs sometimes at the domicile of its owner, and some- 
times at the place where the property is found. In cases where the 
property is a bank deposit or a chose in action of any kind, the silus 
may vary, as the case may be, by virtue of tax statutes, inheritance 
laws, statutes in respect of personal property, or business relations gov- 
erned by the common law. 

I think that Congress in the Bankruptcy Law did not intend that 
there should be any fine distinctions. The Bankruptcy Law has set up 
a comprehensive machinery, whereby property throughout the United 
States with the aid of ancillary jurisdiction may be gathered in by the 
original court. 

I agree that the intent of this statute was to consider "property" as 
concisely stated by Judge Augustus N. Hand in Re San Antonio 
Land & Irrigation Co. (D. C.) 228 Fed. 990: 

"I will say that T think the meaning of the word 'property* under the Bank- 
ruptcy Act should be much the same as that under judicial decisions relating 
to matters of taxation and attachment. In other words, a bankruptcy pro>- 
ceeding is a kind of equitable attachment, which should be held to reach 
whatever assets any available Judicial process can reach. Consequently the 
situs of property is not to be determined by general doctrines, such as *mio- 
MUa flequuntur personam,' which may well be applicable in matters like the 
law of inheritance, but by power of efficient control. Such a view Is advan- 
tageous, in order to protect creditors and safeguard the taxing power." 

We have then a situation where property was in the Southern Dis- 
trict on February 7, 1914, the date of tne attachment of the trust 
company. 

On February 9, 1914, Berthoud made his general assignment in Eng- 
land, and on May 13, 1914, the involuntary petition was filed. It will 
be noted that this occurred more than three months after the date of 
the assignment but within four months thereof. 

[3,4] Before discussing the general assignment, I may state that 
the all^tion of paragraph third of the petition as to the signing and 
publishing by Berthoud of a statement of his affairs does not consti- 
tute an allegation of an act of bankruptcy. Section 3a provides : 
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"Acts of bankruptcy by a person shall consist of his having ^ * ^ (4) 
made a general assignment for the benefit of his creditors." 

Obviously this was made an act of bankruptcy because the alleged 
bankrupt thereby placed the property for the time being beyond his 
control. Jt is therefore immaterial whether such a general assign- 
ment is made within or without the United States, and the statute evi- 
dently contemplated that wherever a person made such a general as- 
signment, the act was an act of bankruptcy. 

[5] From the petition it does not appear whether the assignment in 
England was a voluntary or a statutory assignment, although counsel 
on the argument were apparently agreed that it was a statutory assign- 
ment. However, this court cannot take judicial notice from the pa- 
pers under consideration as to which kind of an assignment this was. 
But while the question might be simplified if it appeared that the as- 
signment was a statutory assignment, the result would be the same 
whichever kind of an assignment took place. 

[8] Counsel for the trust company argue with much ingenuity that 
title passed at once to the assignee in London, and therefore that there 
was no property in this jurisdiction when the petition was filed- It 
seems to me, however, that this is arguing in a circle. For the pur- 
poses of our statute a general assignment passes what might be called 
a "defeasible title," good after the expiration of four months, but de- 
feated if, within four months, creditors proceed as pointed out by the 
statute. I do not fail to appreciate that the argument is made that the 
title to the property had already passed, and that the allegation of the 
act of bankruptcy cannot relate the situation back so as to create prop- 
erty where none existed. But it seems to me that the reasoning is that 
property was in this jurisdiction, and that the general assignment took 
it permanently, out of this jurisdiction only and if the four months had 
elapsed without the filing of a petition in involuntary bankruptcy. 

[7] While the English statute is not technically before me, yet to 
save time I may as well pass upon it. Under that statute a creditor 
is not entitled to present a bankruptcy petition against a debtor unless 
the act of bankruptcy upon which the petition is granted has occurred 
within three months before the presentation of the petition. It seems 
quite clear to me that our jurisdiction cannot be concerned with this 
provision of the English statute. Congress has given to those who 
seek our jurisdiction four months within which to act, and nothing that 
any foreign jurisdiction can do in that regard can affect the rights of 
those seeking our courts. In addition to the fundamental question in- 
volved in this proposition, it is manifest that there would be lack of 
uniformity if we were to recognize a provision of this character in a 
foreign statute, for in one country the period might be two months, 
in another three months, and so on. 

In arriving at the conclusions here stated, it must not be understood 
that the court will necessarily take jurisdiction if the creditors, as well 
as the alleged bankrupt, are all aliens residing abroad. It may very 
well be that the court would decline jurisdiction as in Belgenland v. 
Jensen, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152, and Watts, 
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Watts & Co. V. Unione Austriaca dt Navigazione (D. C.) 224 Fed. 192, 
recently affirmed. 

Whether the American Express Company, herein referred to, is a 
domestic corporation or a foreign corporation does not appear, and 
therefore that question is left open until such time as the fact does 
appear. 

The motion for adjudication is granted, with leave, however, to the 
trust company to answer on the merits. 

As some of the questions presented have not been passed on by the 
courts, so far as I am informed, all proceedings will be stayed pending 
review, if it is intended to review the order. 



In re SPIES-ALPBR CO. 

(District Court, D. New Jersey. March 29, 19ia) 

L Landlobd and Tenant ^=»265(3) — Leases — Covenants — Rent. 

Wbere a lessee agreed to pay a fixed rent in monthly installments, to- 
gether with the annual taxes assessed for each year during the term, 
the taxes to be paid on. or before December 20th, such taxes, as well as 
water rates the tenant covenanted to pay, are rent, the agreement to 
pay them not being a mere personal one independent of the reservation 
oC rent, and so the landlord might distrain for siich sums. 

[Ed. Note.-7-For other cases, see Landlord and Tenant, Cent. Dig. | 
1007; Dec. Dig. <S=>265(3).] 

2. Bankbuptct ^=5>349— Pbiokities — ^Riobt to PaioRrrT. 

A tenant agreed to pay taxes and water rates assessed upon the 
premises. Landlord and Tenant Act N. J. § 4 (3 Comp. St N. J. 1910, p. 
3066), declares that no goods or chattels lying on the demised premises 
shall be liable to be taken by virtue of any execution against the tenant 
without payment to the landlord, before removing them, of all rent due at 
the time of the taking or which shall have accrued up to the day of re- 
moval, whether by the terms of the lease the day of payment shall have 
come or not. Bankr. Act July 1, 1898, c. 541, $ 64b, cl. 5, 30 Stat. 563 (U. 
8. Comp. St. 1913, § 9648), declares that debts owing to any person who 
by the laws of the state or the United States is entitled to pi*lority shall 
have priority on bankruptcy. Section 67f (section 9651), declares that all 
levies, Judgments, attachments, or other liens obtained against a person 
who Is insolvent at any time within four months prior to the filing of a 
petition in l)ankmptcy, shall be deemed null and void. The lessee failed 
to pay rent and water rates as agreed; and was then adjudicated a bank- 
rupt Beld, that as under the New Jersey statute the landlord has a 
mere right of priority and not a lien, and as until the landlord has as- 
sci-ted his lien by distress the tenant may dispose of or incumber his 
property, the landlord was not entitled to priority as to taxes which at 
the time of the adjudication in bankruptcy had not been assessed and 
could not be determined, for in, such case an execntion creditor would 
take the chattels free from the landlord's claim. 

[Ed. Note.—For other cases, see Bankruptcy, Cent Dig. §§ 531, 532, 
534, 539, 540; Dec, Dig. «©=>345.] 

3. Landlord^ and Tenant ®=»247 — Rights of Landlobd — Execution 

Against Lessee. 

TJiider Landlord and Tenant Act N. J. | 4 (3 Comp. St. N. J. 1910, p. 
3066), declaring that no goods or chattels lying on the demised premises 
shall be taken by virtue of any execution, attachment or other process 

^=9 For other cases see same topic it ^Y-NUMBER In all Key*Numbered Digests 4b Indexes 
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against the tenant without payment to the landlord, befbre removing them 
from the demised premises, of all rent due at the time of taking or which 
shall have accrued up to the day of removal, whether due under the lease 
or not, an execution creditor of a lessee may take the lessee's property 
free from the claims of the landlord for taxes payable as rent, where at 
the time of execution the amount of the taxes was not ascertained ; there 
having been no assessment. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. f 
986 ; Dec, Dig. «=>247.] 

4. Bankruptcy ^s»818(4) — Glatsis — ^Pbovablk CLAlira. 

Bankr. Act, { 63a, cl& 1, 4 (Comp. St. 1918, { 9647>, QeelaFes that debts 
of the bankrupt which are a fixed liability absolut^ owing at the time 
of the filing of the petition may be proven and that debts founded on an 
open account or a contract express or implied may be proven. A tenant 
agreed as part of the rent to pay the taxes and water rates levied against 
the demised premises. At the time of his bankruptcy the taxes had not 
been assessed. Held that« while the landlord was not entitled to priority 
as to such taxes, which were part of the rent reserved, he might, when 
they had been assesi^ed, prove the amount as a claim against the estate 
of the bankrupt 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. ( 482; Dec. 
Dig. <5=>318(4).] 

In Bankruptcy. In the matter of the bankruptcy of the Spies- Alper 
Company. On petition to review an order of the referee disallowing 
two items of the claim filed by Joseph Oschwald. Referee's order af- 
firmed in part, and reversed, with directions, in part. 

Harry Campton, of Newark, N. J., for claimant 
Bilder & Bilder, of Newark, N. J., for trustee. 

HAIGHT, District Judge. The claimant, Joseph Oschwald, filed a 
claim against the bankrupt estate for rent for certain premises in the 
city of Newark, which he had theretofore leased to and which had 
been occupied by the bankrupt He claimed priority. The lease, 
which was dated January 30, 1911, and was for a term of ten years, 
provided for a yearly rental of $4,000, payable in equal monthly install- 
ments on the 1st day of each month in advance, '^together with the an- 
nual taxes assessed for each year during said term of ten years, said 
taxics to be paid on or before the 20th day of December in each year,"^ 
and also certain water rents. On June 25, 1913, the petition in bank- 
ruptcy was filed and a receiver appointed, who took possession of all 
the goods and chattels of the bankrupt then located on the demised 
premises. These were subsequently sold, and produced considerably 
more than enough to satisfy die landlord's claim. The claim consists 
of four distinct items, as follows: (1) The monthly indtaHments for 
three months, which were due and in arrears at the time the J^etition in 
bankruptcy was filed ; (2) certain water rents ; (3) taxes assessed by 
the city of Newark against the demised premises for the year 191,2; 
and (4) that proportion of the taxes assessed for the year 1^13 which, 
it is claimed, had accrued up to the time of the filing of the petition. 
The referee allowed the first two items as a priority claim, but disal- 
lowed the latter two altogether. It is to review the latter action of the 
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referee that the matter is now before the court. The claimant's coun- 
sel, on the argument, abandoned his effort to have the order of the ref- 
eree reversed, in so far as the disallowance of the third item is con- 
cerned. 

[1] Although the taxes which the lease provided that the tenant 
should pay were uncertain in amount at the beginning of any contract 
or calendar year, they were sure to be made certain and definite before 
the time of pa3anent would arrive ; and the covenant to pay them was 
not a mere personal one, independent of the covenant reserving the 
rent, but was a part thereof. Undoubtedly, therefore, under the de- 
cisions in New Jersey they were rent and might be distrained for when 
they became due and payable. Central Bank of New Jersey v. Peter- 
son, 24 N. J. Law, 668; Melick v. Benedict, 43 N. J. Law, 425 ; Ocean 
Grove Ass'n v. Sanders. 67 N. J. Law, 1, 50 Atl. 449, affirmed 68 N. 
J. Law, 631, 54 Atl. 448. 

[2, 3] As the landlord could distrain for them when due, he would 
be entitled, at least as to such as were due, to the preference given by 
the fourth section of the New Jersey Landlord and Tenant Act (3 
Comp. Stat. p. 3066). Central Bank of New Jersey v. Peterson, supra ; 
Van Horn v. Gokcn, 41 N. J. Law, 499; Olden v. Mather, 73 N. J. 
Eq. 217, 67 Atl. 435. To this effect, also, is McCann v. Evans, 185 
Fed. 93, 107 C. C. A. 313 (C. C. A. 3d Cir.), where it was held that, 
under the decisions of the state courts of Pennsylvania (which appear 
to be, in all reispects material to this inquiry, the same as those of New 
Jers^), the provisions of a lease (not dissimilar to those of the lease 
in this case), which provided for the payment of taxes by the tenant, 
-constituted such taxes rent, liable to be distrained for and entitled to 
the preference in payment given by the laws of that state. The New 
Jersey statute (section 4), before mentioned, provides that no goods 
or chattels lying on demised pronises "shall be liable to be taken, by 
virtue of any execution, attachment or other process" without the pay- 
ment to the landlord, before removing them off the demised premises, 
of all rent due at the time of the taking, "or which shall have accrued 
up to the day of the removal of the goods from off the said premises, 
whether by the terms of lease the day of pa3anent shall have come or 
not," not, however, exceeding one year's rent. It has been sometimes 
urged that this statute, even though a distress warrant has not been is- 
sued, gives the landlord a lien which is not divested by the bankruptcy 
of the tenant, and which entitles him to be paid out of the proceeds 
of any sale of the tenant's goods and chattels on the demised premises, 
as any other lienholder, without the necessity of proving his claim and 
prior to any other debts menticmed in section 64b of tfie Bankruptcy 
Act. Such a construction was denied by Judge McPherson to the 
Pennsylvania statute, which is substantially the same as that of New 
Jersey, in the cases of Re Hay ward, 130 Fed. 720 (D. C. E. D. Penn.), 
where the Pennsylvania statute is sef forth in full; and in Re Con- 
sumers' Coffee Co., 151 Fed. 933 (D. C. E. D. Penn.). See, also. In 
Re Pittsburgh Drug Co., 164 Fed. AS2 (D. C. W. D. Penn.). 

Nor would such a construction conform, I think, to that which has 
been given to the J^ew Jersey statute by the state courts of New Jer- 
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sey. Waodside v. Adams, 40 N. J. Law, 417; Wood v. Carriage Co., 
49 N. J. Eq. 433, 24 Atl. 228. In both of these cases it was held that 
the statute left the tenant at perfect liberty to dispose of his goods and 
chattels absolutely, or to create liens thereon, and that any title or lien 
thus acquired before the issuance of a distress warrant would be su- 
perior to the right of the landlord. Manifestly, therefore, the statute 
gives the landlord no lien in the ordinary and proper sense. It gives 
him merely the right to a preference in payment, out of the tenant's 
goods and chattels on the demised premises, over other creditors, in- 
cluding those holding executions, who are not lienholders. It has 
been the practice in this district (althotigh there appears to be no re- 
ported decision to that effect) to recognize and give effect to this pref- 
erence in bankruptcy proceedings, by virtue of section 64b (5) of the 
Bankruptcy Act, and this may be considered as the rule in this dis- 
trict. It is supported both by reason and authority. A decision of 
Referee Adams to this effect, in the matter of Joseph C. Price, was af- 
firmed, without opinion, by one of the judges of this court. This is 
also the rule which has been adopted by the federal courts in Penn- 
sylvania. See In re Hayward, supra; In re Consumers' Coffee Co., 
supra; In re Pittsburgh Drug Co., supra; McCann v. Evans, supra; 
Wilson V. Penn. Trust Co., 114 Fed. 742, 52 C. C. A. 374 (C. C. A. 3d 
Cir.). And see, also, the other cases in the Pennsylvania districts, 
hereinafter cited under another point. It was held by the Supreme 
Court under the previous Bankruptcy Act that an assignee who took 
possession of the bankrupt tenant's goods, which were on demised 
premises, was within the intendment of the Pennsylvania statute. Long- 
streth v. Pennock, 20 Wall. 575, 22 L. Ed. 451. As that statute and 
the New Jersey statute are the same in all material respects, it follows 
that this decision is applicable to the latter. A landlord whose claim 
comes within the provisions of the New Jersey statute is therefore en- 
titled to priority under section 64b (5) of the Bankruptcy Act. If the 
landlord has actually seized the tenant's goods by a distress warrant 
before the proceedings in bankruptcy are instituted, he would have a 
lien which would entitle him to be paid as other lienholders, without 
regard to the provisions of section 64b (5). In re West Side Paper 
Co., 162 Fed. 110, 89 C. C. A. 110, 15 Ann. Cas. 384 (C. C. A. 3d Cir.). 
And such a lien is not divested by section 67f of the Bankruptcy Act. 
Henderson v. Mayer, 225 U. S. 631, 32 Sup. Ct. 699, 56 L. Ed. 1233; 
In re West Side Paper Co., supra. 

In the case at bar no distress warrant had been issued before the 
bankruptcy proceedings were instituted. Hence claimant's right to 
priority, if any, must rest upon section 64b (5). As this section grants 
priority only to those who, by the law of a state, are entitled thereto, 
it becomes necessar}*^ to determine whether the part of the claim now 
in question would have been entitled to any preference under the New 
Jersey statute, had not bankruptcy proceedings intervened. In the 
city of Newark taxes are assessed during the course of a fiscal year 
to cover that part of the year from January 1st which has then expired, 
and the remainder of the year; in other words, they are not assessed 
and payable wholly in advance, as in most of the other municipalities 
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of New Jersey. Wheii the receiver took possession of the tenant's 
goods, the taxes for the year 1913 had not been assessed and the 
amount thereof could not, under the existing law, be ascertained with 
accuracy until several months thereafter, although, when assessed, 
they would be upon the value of the property as of May 20, 1913. I 
think, however, it may be fairly held that the ta^^es, although not pay- 
able until the latter part of the contract year (which was the time 
provided by law for the payment of taxes), were intended by the 
parties to be proportionately spread as rent over the whole year, the 
same as if there had been a fixed annual rental which was not pay- 
able until the end of the term, and that such proportion thereof as 
the part of the year which had expired, when the receiver took posses- 
sion, bore to the whole year may be considered to have then accrued, 
within the meaning of the New Jersey statute. But at that time it 
would have been impossible for an execution creditor to determine 
what to pay the landlord in order to enable him to remove the goods 
from the demised premises, because the taxes for that year had not 
been assessed, and the part thereof which had then accrued would, 
consequently, have been incapable of ascertainment. 

Does the New Jersey statute require that, in a case such as this, an 
execution creditor must wait, before he is able to satisfy his judgment 
from a tenant's goods on demised premises, until the municipal au- 
thorities have determined what the taxes to be assessed against the 
demised premises are to be ? I cannot believe that such is the correct 
construction of the statute. Cases can readily be imagined where ex- 
ceedingly unjust results* would follow from such a construction. Al- 
though the state courts seem not to have passed on this question, I 
think the proper construction of the whole statute is that the execution 
creditor is required to pay the landlord, before removal of the tenant's 
goods, the rent which has accrued, but which is not then payable, only 
when it is then possible to ascertain the amount thereof. Section 5 
of the act provides for the giving of a notice by the landlord to the 
officer seizing and removing the goods, within a certain time, of the 
amount of rent in arrears. How could he give such a notice, if it were 
impossible to ascertain the amount ? Yet if he does not give such no- 
tice, it seems that the officer may sell. If it be suggested that this con- 
struction would, in cases such as this, work a hardship upon the land- 
lord, the answer is that he can provide against such contingencies in the 
lease. It follows from this construction that the part in question of 
the claimant's claim would not have been entitled to any preference 
under the New Jersey statute as against an execution creditor, and, 
consequently, that it is not entitled to priority in payment under the 
Bankruptcy Act. 

[4] It remains to consider whether it should have been allowed as 
a general claim. The answer to this question depends upon whether 
it was a provable claim in bankruptcy. The referee held that it was 
not, because, as he considered, it was for "rent to accrue after the 
filing of the petition in bankruptcy," which he held was not provable, 
on the authority of Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 
« L, R. A. 719 (C. C. A. 8th Cir.); In re Rubel, 166 Fed. 131 (D. C, 
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E. D. Wis.) ; and In re Roth & Appel, 181 Ffed. 667, 104 C C. A. 649, 
31 L. R. A. (N. S.) 270 (C. C. A. 2d Cin). In the first place, it should 
be noted that the doctrine of those cases has not prevailed in this cir- 
cuit to its full extent. In re Pittsburgh Drug Co., supra; In re Ca- 
loris Mfg. Co., 179 Fed. 722 (D. C. E. D. Pa.); In re Keith-Gara Co., 
203 Fed. 585 (D. C. E. D. Pa.), affirmed 213 Fed. 450, 130 C. C. A. 96 
(C. C. A. 3d Cir.); In re Quality Shoe Shop, 212 Fed. 321 (D. C. E. 
D. Pa.). 

It is unnecessary here to attempt to define the extent of the doc- 
trine of the cases last cited, because, it seems to me, the claim was 
not for rent to accrue after the petition in bankruptcy was filed, but 
was for rent which had accrued up to that time, but which was not 
then payable and the exact amount of which was not then possible of 
ascertainment. A claim for taxes and water rents which, under the 
provisions of a lease, were to be paid as rent, but which had not been 
assessed at the time of the filing of the bankruptcy petition, was held 
in the Pittsburgh Drug Co. Case, supra, not to be provable as a gen- 
eral or unsecured claim. This ruling was based on the theory that, 
as the amount was not fixed and determined until after the filing of the 
petition, tlie claim did not constitute a fixed liability at the time of the 
filing of the petition, within the meaning of section 63a (1) of the 
Bankruptcy Act. No reference was made to section 63a (4), which 
Judge McPherson, who decided the other cases in this circuit before 
cited, and whose decision in the Keith-Gara Co. matter was af- 
firmed by the Circuit Court of Appeals, held authorized the proving of 
a claim for rent for the part of the term which was unexpired at the 
time of the filing of the bankruptcy petition. See In re Caloris Mfg. 
Co., supra. 

It will be noted that in the case at bar the amount of the tax had 
been fixed and determined by the municipal authorities before the 
claim in question was filed, and the tax may be considered as having 
been due under the provisions of the lease at that time. The liability 
of the bankrupt to pay the tax had been fixed by the lease. Thus all 
that was considered necessary, in the Caloris Mfg. Co. Case, to con- 
stitute a provable claim, is present. I think that the reason given 
for the conclusion before mentioned in the Pittsburgh Drug Co. Case 
is opposed to the general doctrine of the other cases in this circuit 
before cited, as well as that of the Circuit Court of Appeals of this 
circuit in Moch v. Market St. Nat. Bank, 107 Fed. 897, 47 C. C. A, 
49. It is clear from those cases that the test as to whether a claim is 
provable under section 63a (4) does not depend upon whether the 
amount was fixed and determined at the time of the filing of the peti- 
tion. I think therefore that the part of the claimant's claim in question 
was a provable debt, and, if in other respects proper, should be allowed 
as a general claim. 

The referee's order will, accordingly, be affirmed in so far as it 
denies priority to this part of the claim, but will be reversed in so far 
as it disallows it as a general claim, with instructions to allow it as 
such, if in other respects proper. 
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OONEKIN V, LOCKWOOD. 

(District CJourt, B. D. South Carolina. February 24, 1916.) 

L Salvagjb $?:»38 — Suit between Salvoes foe AppoETioNiiXNT of Awabd. 

A suit in personam by the crew, or one member of the crew, of a salv- 
ing Tessel will lie against the master or owner, where the entire reward 
has been paid to the latter, or has otherwise come into his hands. 

[Ed. Note.— For other cases, see Salyage, Cent Dig. §| 9S-102; Dec. 
Dig, <8=B»38.] 

2, SEAJoaT ^sf>l — Sajltaob — Vauditt ot Contract iftr Seamen foe Fi2cbd 
Sum. 

A seaman is not bound by an agreement made in advance with the 
master or owner that he will accept one month's pay as his share in all 
cases of salvage, and especially under Rev. St. f 4535 (Comp. St. 1913, § 
8824), which provides that "every stipulation by which any seaman con> 
seats to abandon * * * any right ;which he may hare or obtain in 
the nature of salvage shall be wholly inoperative." 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §{ 1^24 ; Dec. Dig. 
«=>7.] 

8b Salvage <s=:>38 — ^Appobtionment between Vessel and Ceew — Discbetion 
OP Coubt. 

There is no fixed rule with respect to the apportionment of a salvage 
reward between the owners of the salving vessel and her officers and crew, 
but the distribution rests in the discretion of the court, and is governed 
largely by the peculiar circumstances of each case. 

[Ed. Note.-~For other cases, see Salvage, Cent Dig. §{ 93-102; Dec. 
Dig. «=>38.] 

4. Salvage ^=>38 — ^Appobtionment — Share of Seaman. 

The engineer of a tug, having a crew of five men besides the master, 
which rendered a salvage service to a burning steamship, for which 
the owner received the net sum of $18,039.80, held entitled to recover 
$823.40 as his share of the 20 per cent, apportioned to the. master and 
crew. 
[Ed. Note.— For other cases, see Salvage, Cent. Dig. {{ 93-102; Dec. 

Dig. «=>3a] 

In Admiralty. Suit by Dawson Conekin against Ella Ann Lock- 
wood. Decree for libelant. 

J. P. K. Bryan and F. M. Bryan, both of Charleston, S. C, for 
libelant. 
Alfred Huger, of Charleston, S. C, for respondent. 

SMITH, District Judge. This is a proceeding in personam in ad- 
miralty, filed December 30, 1915, by one salvor against another foi* 
distribution. The answer has been filed and the issues made up and 
the testimony taken and the cause heard upon the merits. 

[1] There is no doubt that a suit will lie in personam by the crew, 
or one member of the crew, against the master or the owner of a 
salving vessel, where the entire reward has been paid to the latter, 
or has otherwise come into his hands. The proceedings in the present 
case are brought on behalf of the engineer of the tug Cecilia against 
the owner of the tug Cecilia for the former's distributive share of the 
salvage, the entire amount of which has been received by the owner. 

^=»For other cases see same topic & KET-NUMBER in all Key-Numbered Digests & Indexes 
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The facts of the case, as appearing from the admissions in the plead- 
ings and from the testimony, are that a large steamship called the 
Colorado, with a cargo of cotton on board, was, on or about the 27th 
day of October, 1915, on fire and abandoned by the master and the 
crew so as to be derelict on the high seas off Cape Romain on the 
coast of South Carolina, 20 or 30 miles from the port of Charleston. 
The tug Cecilia of which the libelant was the engineer, and the steam 
tug Waban, both of Charleston, S. C, hearing of the condition of 
the steamship Colorado, proceeded up tlie coast in search of her, and 
found her in the position stated, viz., on fire and abandoned and dere- 
lict. The weather was fair and the sea comparatively smooth, and 
the Cecilia, upon reaching the Colorado, proceeded near enough to 
her to pump water upon her bow so as to cool off her stem, and after 
so doing for some time, the mate and deck hand of the Cecilia were 
sent from the Cecilia, and with the aid of a ladder ascended the stem 
of the Colorado, so cooled, and fastened a hawser to it, protecting 
the hawser by a mattress, in like manner when the Waban came 
up her hawser was also fastened to the stem of the Colorado, and the 
two tugs proceeded to tow the burning steamship into the harbor of 
Charleston, where she was beached upon a shoal and the tugs then 
proceeded to pump her full of water in order to extinguish the fire. 
After this was done, they then proceeded to pump her out, aided by 
the pumps of the Colorado through connections made from the Cecilia 
to the steam pumps of the Colorado, apparently from the testimony 
principally by the labor of this libelant, who was engineer of the 
Cecilia, which enabled those pumps to work and continue tlie pump- 
ing, so that the Colorado could be pumped out and towed to a wharf „ 
where her cargo was removed and the process of salving the vessel 
and cotton completed. As the engineer of the Cecilia the libelant seems 
to have labored for several days^ more or less, continuously in his 
duties as engineer, both with regard to the propelling machinery of 
the Cecilia, as well as her pumping machinery. Subsequently, after 
the salving of the vessel, the master of the tug Cecilia offered to each 
of his crew, about the 1st of November, 1915, as their share of the 
salvage, one month's extra pay, which in the case of the engineer was 
$100. This the libelant refused. Subsequently the claim of the two 
tugs for salvage was settled by the owner and underwriters of the 
hull, cargo, and freight of the steamship Colorado, for the sum of 
$47,500, which amount was paid about the 17th December, 1915, and 
thereafter, on the 29th December, 1915, this libelant having instituted, 
or threatened to institute, proceedings against the owner of the tug 
Cecilia for his share of the salvage, he was discharged from further 
employment on the Cecilia. At the time of the Cecilia's salving of 
the Colorado her crew consisted of six individuals, viz., the captain, 
R. H. Lockwood, who was the husband of the owner of the vessel and 
whose wages were $100 per month ; the engineer, the libelant herein, 
whose wages were $100 per month ; a mate, the son of the captain, 
whose wages were $30 per month ; one deck hand, whose wages were 
$20 per month ; one fireman, whose wages were $30 per month ; and 
one cook, whose wages were $25 per month, making an aggregate 
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monthly pay roll of $310. The owner of the vessel who had received 
the entire proceeds of the cargo refused to make any greater pajmient 
to the libelant than the siim of $100, or one month's extra pay. The 
answer oi the defendant pleads, by way of defense in bar, that the 
libelant, as engineer of the tug Cecilia, had made an agreement that 
in all cases of salvage, he was to receive, as one of the crew of the 
tug, an amount equal to one month's wage, that this amount was $100, 
which had been duly tendered to him, and that he had refused to ac- 
cept it, and that under his contract he was barred from any right to re- 
cover more. It further sets up, as matter of defense^, that the libelant's 
services had not been as continuous as claimed by libelant in the libel. 
The amount received by the tugs Cecilia and Waban for their salvage 
of the Colorado was, as before stated, $47,500, which presumably was 
divided equally between them, giving to each tug and its crew $23,750. 
The answer of the defendant admits receiving as salvage $18,939.30. 
The difference between that and the amount actually paid of $23,750 
is not explained. Possibly it was swallowed up in lawyers' fees and 
other exp>enses; and, in the absence of explanation in the testimony, 
the amount of salvage actually received, net, by the respondent will 
be placed, as stated, at the sum of $18,939.30. Upon the plea in bar, 
interposed, of the existence of an agreement to receive one month's 
extra pay in full for all compensation in all salvage cases, the two 
questions arise whether or not there ever was such an agreement, and, 
next, if there were such an agreement, is it binding in a case of sal- 
vage? The evidence as to the existence of the agreement is conflict- 
ing; the libelant denies that any such agreement was ever entered 
into, and the master of the tugboat, the husband of the respondent, in- 
sists that there was. From the evidence it appears that the libelant 
was, at first, engaged to hold a permanent position of engineer of the 
Cecilia at $100 per month ; nothing at that time being said as to any 
release o£ salvage or acceptance of any fixed sum in all cases as the 
equivalent of libelant's share in the salvage. After libelant's engage- 
ment, and after he went to work, there does appear to have been a 
conversation at which the master of the tug stated to him that his 
rule was, in cases of salvage, to allow only an extra month's wage. 
There appears to have been no formal acceptance of this other than 
the acquiescence of silence, and in one salvage case, to wit, the salvage 
earned upon a boat named the Orion, the libelant did accept the sum 
of $100 in full of his share of the salvage in that case, but without 
stating in his written acceptance that it was in pursuance of any agree- 
ment, or that it represented what he was to receive in other cases. On 
the whole, from the testimony, it would scarcely appear that there was 
any finally accepted agreement entered into by the libelant to receive 
a month's extra pay in all cases o£ salvage, irrespective of the circum- 
stances of any particular case. 

[2] However this may be, in the opinion of the court, an* agreement 
of this kind is not binding upon a seaman under the rule in admiralty, 
unless the agreement is one which the court would enforce as being 
reasonable and equitable, free from oppression and duress, and fairly 
and dearly entered into without compidsion. That is' the general rule 
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with regard to contracts for salvage between the salvor and the salved. 
There is no reason why it should not apply as between the salvors 
themselves when they hold the positions of master and seaman. The 
engineer is like any other seaman who is on board of a boat. It is his 
duty to obey the orders of the master. If the roaster sees fit to imperil 
his vessel ,and the lives of his employes on board in the eflFort to effect 
a salvage, the seaman's duty is to assist Salvage is an allowance, not 
made 1^ one salvor to another, but allowed by the court directly; it 
proceeds directly from the court to the salvor, and is for the purpose 
of stimulating voluntary effort to assist in the rescue of life and prop- 
erty from destruction at sea. To hold, therefore, that the seaman who 
may be called upon unexpectedly and against his will to risk his life 
and to imdergo greatly enhanced and exhaustive labors for the purpose 
of accomplishing salvage may, in advance, and before those services 
are performed, contract away his reward would appear to be contrary 
to the policy of the law, and the court so holds. The owner and crew 
may agree as to a distribution, but an inequitable agreement will not 
be enforced (The Enchantress, Lush, 93), and an agreement before 
the services rendered is not binding (The Louisa, 2 W. Rob, 22). The 
statute law would appear to enforce this principle. Section 4535 of 
the United States Revised Statutes (Comp. St. 1913, § 8324) provides 
that every stipulation by which any seaman consents to abandon any 
right which he may have or obtain in the nature of salvage shall be in- 
operative. 

[3] The defense set up in bar, therefore, in this case under the cir- 
cumstances of the present case must fail, and the only remaining ques- 
tion is, what proportion of the salvage should be received by the libel- 
ant ? There appears to be no fixed rule with respect to the apportion- 
ment of the salvage reward between the owners of the salving vessel 
and her officers and crew. The distribution in all cases of this kind 
is a matter resting in the discretion of the court, and is governed large- 
ly by the peculiar circumstances of each individual case. As salvage 
is a reward for the encouragement of voluntary promptness, energy, 
efficiency, and heroic endeavor in saving life and property in peril on 
the seas, the claims of the master and crew who evince these qualities 
and undergo the perils are regarded with the most favorable consid- 
eration. In the days of sailing vessels, as the salvage depended more 
upon the individual efforts of the salving crew than the efficiency of 
the salving vessel, the position of the crew was much more favorably 
regarded, and the larger part of the salvage award was generally ap- 
portioned to the officers and crew. The use of steam, however, has 
largely changed this. Under the general use of steam it is really the 
vessel which conduces most to the effectuation of the salvage result, 
and salvage is largely now considered from the standpoint of a suffi- 
cient reward to induce salvors to keep ready and in position steam 
vessels d5ficiently equipped with pumps, tackle, etc., to render salvage 
service. It is more difficult to procure that there are kept on hand 
steam vessels possessing motive power and salvage equipment in an 
efficient position to render salvage services than it is to find individ- 
uals who would use inefficient attempts* The proportionsi therefore. 
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have varied so as to allow a much larger proportion to the ovyrner of 
the vessel. So, too, the master upon whom the responsibility of the 
direction and the determination to make the effort exists is allowed 
frequently a larger proportionate share than the rest of the crew, al- 
though an exception is made in the case of such members of the crew 
as may show exceptional effort and merit in their services. Some- 
times the engineer may be allowed more than the master. In a number 
of cases the salvage has been apportioned at one-fourth for the crew 
and three-fourths for the owners. There is, however, no fixed binding 
rule of af^xntionment, and it should depend upon the circtmistances 
of each case. In the case at bar, while the danger to the derelict ves- 
sel salved was very g^^eat, there appears to have been little danger to 
the salving vessels or their crews. The crews did little more than what 
they would have done ordinarily in the discharge of their duties- The 
really efficient instruments in the salvage were the tugs which could 
proceed to the scene of disaster on the high seas, tow the burning ves- 
sel tp a harborage and there by their pumping equipment extinguish 
the fire. 

[4] Under all the circumstances of the case the court is of the opin- 
ion that 80 per cent., or % of the salvage, should go to the owner of 
the vessel and %, or 20 per cent., should go to the crew, and 20 per 
cent, of the salvage amount of $18,939.30 would be $3,787.86. The 
rule frequently followed is that the salvage allowed the crew should 
be divided among them in proportion to wages, but this is not al- 
ways the case. The master's share may be increased, and is sometimes 
twice what his proportion would be under wages, although it may be 
reduced for dereliction of duty. In the present case the mate and 
deck hand seem to have been the parties who actually made most ex- 
ertion in nearest proximity to the burning ship. While no other mem- 
bers of the crew except the present libelant are making any question, 
still their shares must be considered in order to arrive at what amount 
should be properly allowed to the libelant. In the present case, under 
the circumstances, the captain's should be fixed at twice the amount 
represented by his monthly wage, or say $200; the engineer at the pro- 
portion of $100; the mate at the proportion of $60; the deck hand at 
the proportion of $40; the fireman at the proportion of $35; the 
cook at the proportion of $25 — inaking a total of $460, as including 
the proportions in which the salvage allowed the crew should be shar- 
ed, of which the engineer would receive ten forty-sixths, or $823.40, 
for which amount a decree on behalf of the libelant against the respond- 
ent may be entered in this case. 
281 P.— 35 
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UNITED STATES ex reL ANDERSON v. HOWE. 
(District Ck>urt, S. D. New York. March 31, 1910.) 

1. Citizens ^=^13 — Expatbiation — Right to Chanoe Allegiance. 

A citizen may throw off his allegiance to this country if he desires, 
espe^.'ially in view of Rev. St. t 1999 (Comp. St. 1913, | 3955), declaring 
that the right of expatriation is a natural and inherent right of all people. 

[Ed. Note.— For other cases, see Citizens, Cent. Dig. |§ 29-22; Dec. 
Dig. «S=>13.J 

2. Citizens ^==>13 — Expatbiation — Residence in Fobeion Covntbt. 

Mere residence in a foreign country, even by a naturalized American, 
has no effect upon such person's citizenship. 

[Ed. Note.— For other cases, see Citizens, Cent Dig. §| 20-22; Dec. 
Dig. <g=>13.J 

3. Citizens ^=>13 — Expatbiation — Statutobt Provisions. 

Act March 2. 1907, c. 2534, { 2, 34 Stat. 1228 (Couip. St. 1913, t 3959), pro- 
vides that when any naturalized citizen shall have resided for two yean 
in the foreign state from which he came it shall be presumed that he has 
ceased to be an American citizen, provided that such presumption may be 
overcome on the presentation of satisfactory evidence to a diplomatic or 
consular oHicer of the United States. Held, that It was within the power 
of Congress to lay down this rule even as applied to a naturalized citizen 
who had left the United States for the land of his birth before the act 
was passed. 

[E;d. Note.— For other cases, see Citizens, Cent Dig. H 20-22; Dec 
Dig. <$=>13.J 

4. CmzENs €s»13 — Expatbiation — Statotobt Pbovisions. 

Act March 2, 1907, § 2, providing that when any naturalized citizen shall 
have resided for two years in the foreign state from which he came It 
shall be presumed that he has ceased to be an American citizen, provided 
that such presumption may be overcome on the presentation of satis- 
factory evidence to a diplomatic or consular otticer, does not refer only 
to the status of naturalized citizens while abroad, but applies when a 
naturalized citizen, after living abroad for the statutory period, returns 
to the United States ; and, when such a person presents himself for admis- 
sion to the country, the presumption Is that he is no longer an American 
citizen, especially in view of the Naturalization Convention of ISG9 with 
Sweden, providing that a naturalized citizen renewing his residence in 
Sweden without Intent to return to America shall be held by the govern- 
ment of the United States to have renounced his American citizenship, 
and that the Intent not to return may be held to exist when a person so 
naturalized resides more than two years in Sweden. 

(Ed. Note.— For other cases, see Citizens, Cent. Dig. H 20-22; Dea 
Dig. <9=s>13.] 

5. Citizens ^=3»13 — ^Expatriation — Statutobt Pbovisions. 

The presumption, under Act March 2, 1907, S 2, that a naturalized citi- 
zen residing for two years in the foreign state from which he came has 
ceased to be American citizen, is rebuttable. 

(Ed. Note.—For other cases, see Citizens, Cent Dig. H 20-22; Dea 
Dig. <e=>13.] 

6. Tbeaties ^s»6— Abbogation. 

The Naturalization Convention of 1869 with Sweden and Norway ia 
now in force notwithstanding the separation of those kingdoms in 1905. 
[Ed. Note.— For other cases, see Treaties, Cent Dig. | 6; Dec Dig. 
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7. T&EATiKs ^=»11 — Operation awd Errac?r. 

The admission of aliens and the regulation of citizenship, as distinct 
from alienage, is peculiarly a matter of national concern, and, as to such 
matters, treaties are the supreme law of the land. 

[Ed. Note.— For other cases, see Treaties, Cent. Dig. | 11 ; Dec. Dig. 

Habeas corpus by the United States, on the relation of Carl Edward 
Anderson, against Frederick C. Howe^ Commissioner, etc. On hear- 
ing. Writ discharged, and relator remanded. 

Anderson is a Swede, who came to the United States in 1891, and appears 
to havfe remained here continuously until 1906. He left a wile nnd children 
in Sweden and never brought them to America. In 1906 he was duly nat- 
uralized, and In the year following returned to Sweden. Tbere Is no disin- 
terested evidence as to his intent to remain or return at the tlm^ of his de- 
parture from the United States. He did continuously remain In Sweden, 
titling a farm which he held under a 20-year lease, and owning the house 
wherein he lived upon said farm, and also paying taxes^ nntll 1915, du.ring 
which time he took no steps to register himself fM an American citizen with 
any diplomatic or consular officer of th\a country. He did not bring with him 
on returning to America any member of his family. The farm he left in 
diarge of his (dtlldren. On arrival in New York the immigration authorities 
found him insane, also nearly penniless^ and, so t&r as discoverable, with- 
out relatives or friends in this country. After detention at Ellis Island for 
a considerable time, he so far recovered his sanity as to testify before a 
board of special inquiry and substantinMy admitted the truth of all the fore- 
going facts, adding, however (in substance), that it had been his intention on 
retm-ning to the United States to ultimately bring his family with him be- 
cause he was "scared by the war." He denied any intention of abandoning 
his American citizenship and asserted that he had always had an intention to 
return at some time. 

Having been held as an alien of the prohiiiited classes and ordered deported 
by the Secretary of Labor, this writ was taken. 

Olav J. Schultz de Brun, for relator. 

Harold A. Content, Asst. U. S. Atty., opposed, 

HOUGH, District Judge. The questions raised by this proceeding 
are whether under section 2 of the Act of March 2, 1907 (U. S. Comp. 
Stat. § 3959), or imder the treaty between the United States and Swed- 
en and Norway of May 26, 1869 (Malloy's Treaties, Conventions, etc., 
between United States and other powers, vol. 2, pp. 1758-1761), Ander- 
son is after more than ten years' residence in Sweden an alien or a 
citizen. The question of expatriation — the question whether one gains 
or loses citizenship by residence in or away from a country — is one 
that has been discussed as long as courts in the United States have 
spoken. 

[1,2] There is no doubt that a man may throw off his allegiance 
if he desires, and the right so to do is declared to be a natural and in- 
herent one by U. S. Rev. Stat. § 1999 (Comp. St. 1913, § 3955), which 
statute is no more than the legislative expression of the doctrine laid 
down by Marshall, C. J., in The Venus, 8 Cranch, at 2§0, 3 L. Ed. 
553. On the other hand it has been held with almost complete uniform- 
ity that mere residence in a foreign country, even by a naturalized 
American, has no effect upon such person's citizenship. Young v. 
Peck, 21 Wend. (N. Y.) 389; Peck v. Young, 26 Wend . (N. Y.) 613. 

^=»For other caiies see oame topic ft KBY-NUMBBR In all Key^Numbered Digests ft Indexes 
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See, also, Ware v. Wisner (C. C.) SO Fed. 310; State v. Adams, 45 
Iowa, 99, 24 Am. Rep: 760; and Brown v. United States, 5 Ct CL 
(U. S.) 571. 

When the law was in such a state as to hold that a man could change 
his citizenship or allegiance at will, and yet foreign residence no mat- 
ter how long continued did not p)er se affect the status of citizenship, 
the matter was certainly ripe for a statutory rule as to the inference 
of intent to be drawn from such residence, intent being pre-eminently 
a matter as to which presumptions are needed if any certainty is to be 
introduced into decisions. 

Accordingly, the Act of June 29, 1906, c. 3592, § 15, 34 Stat. 601 
(U. S. Comp. Stat. § 4374), makes a return to the native country of a 
naturalized ciUzen under certain circumstances "prima facie evidence 
of a lack of intention on the part of such alien" to become a citizen 
and lays him open to petition to set aside his certificate. 

The Act of 1907 is upon its face in pari materia, for it declares that, 
when any "naturalized citizen shall have resided for two years in the 
foreign state from which he came," it shall be presumed that he has 
ceased to be an American citizen. 

[3] Since the decision of the Supreme Court in Mackenzie v. Hare, 

239 U. S. 299, 36 Sup. Ct. 106, 60 L. Ed. , discussion is useless as 

to the power of Congress to lay down this rule. The third section 
of the act under consideration relates to the effect of marriage with 
a foreigner upon an American woman. Mrs. Mackenzie was native 
bom and had always resided in California. She there married a 
resident unnaturalized Englishman and was thereupon treated as an 
alien by the election authorities of that state. The case upholds their 
ruling, and it seems to need no argument that, if Congress by statute 
can attach the consequence of aUenage to the marriage of a native 
bom with a resident alien, it can entail the same consequences upon 
the long-continued nonresidence of a naturalized citizen.* 

This decision also does away with all arguments that might have 
been founded upon the fact that the act was passed after Anderson 
left the United States for Sweden, for if the statute may conclusively 
hold a female citizen to have elected alienage by marriage, it is obvi- 
ous that it may also hold a nonresident naturalized citizen to have 
elected alienage by his nonresidence. If there is no deprivation of 
liberty or property by one act under the statute, there is none by the 
other. 

This is thought to be the first litigation of its kind under this stat- 
ute, although the law has been upon the books for upwards of eight 
years. This is because of an opinion of the Attorney General ren- 
dered in 1910, and found in volume 28 of Opinions, at page 504. 

[4] By referring to the history of the act as it passed through the 
Houses of Cpngress, and depending for interpretation upon the speech- 
es of members, the conclusion was reached that the statute referred 

lit cannot be said that Mackenzie y. Hare is but tbe recognition of an old 
common-law rule. It is thought that the statute (so tar as considered in the 
decision) is no more than a statutory affirmance of the couunon law ; but the 
court's opinion rests upon the statute and not on traditloa. 
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only to the status of naturalized citizens abroad "when the conditions 
are apparently such as id indicate that they have no bona fide inten- 
tion to return and reside in the United States. When a citizen re- 
turns to the United States the necessity for such protection no longer 
exists, and it is fair to assume that with the cessation of the necessity 
the presumption created by the act also ceases." 

There is no such limitation in the act itself and no obscurity in the 
language of the section in question. The same style of interpretation 
was urged upon the Supreme Court in the Mackenzie Case and there 
rejected, and the action of the Department of Labor in respect of 
Anderson is the result of a belief that the Attorney General's opin- 
ion has been overruled by the decision of the Supreme Court. I share 
that view. 

It follows that by force of the statute Anderson lately presented him- 
self at the door of this country with a statutory presumption against 
him that he had ceased to be an American citizen by reason of his 
lone-continued residence in the land of his birth. 

[o] I think this is a rebuttable presumption, but am clearly of 
opinion that there is nothing in the evidence to sustain the rebutter. 
It follows that Anderson is an alien, and as such plainly to be excluded 
upon the facts duly found and shown in the return to the writ. 

[%] While the statute is suflScicnt to dispose of this case, the treaty 
obtigations between Sweden and the United States are likewise worthy 
of consideration. By the Naturalization Convention of 1869, supra, it 
was agreed that: 

**If a Swede or Norwegian who has become a naturalized citizen of the 
United States renews his residence In Sweden or Norway without the Intent 
to return to America, he shall be held by the government of the United States 
to have renounced his American citizenship. The Intent not to return to 
America may be held to exist when a person so naturalized resides more than 
two years In Sweden or Norway." 

It is said that this treaty is not now in force because of the separa- 
tion between those kingdoms which occurred in 1905. This is wholly 
erroneous. The collection of treaties above referred to is official, hav- 
ing been compiled under a resolution of the Senate of January 18, 
1909, and the documents which continued in force as to each kingdom, 
the treaties made by the United Kingdom, may be seen as to Norway 
at page 1300, and as to Sweden at page 1724 of volume 2 of Malloy's 
compendium. 

[7] Thus the treaty raises the same kind of presumption as does 
the statute. It is, however, further urged that, upon the construction 
of the statute contended for by the relator and justified by tlie opin- 
ion of the Attorney General, the act of Congress overrides the treaty. 
As above set forth, I cannot agree with this interpretation of the act; 
but, even if it were otherwise, the admission of aliens and the regula- 
tion of citizenship as distinct from alienage is peculiarly a matter of 
national concern. As to such matters there can be no doubt that 
treaties are the supreme law of the land, a subject treated of with great 
force in the address of Hon. F. B. Kellogg before the American Bar 
Association in 1913 (A. B. A. Reports, vol. 38). 

The writ is discharged, and the relator remanded. 
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CHAPIN-SACKS MFG. CO. v. HEXDLER CREAMEBT CO. et aL 
(District Court, D. Alarylaiid. March 16, 1U16.) 

1. Trade-Marks and Trade-Names ^=»3(4) — ^Mabks Subject or Ownership 

— Deroripttve Wordr. 

The words "tlie velvet kind," as applied to ice oreaiw. held so tar de- 
scriptive as not to be subjt^t to exclunlve ap]»ropriation as a traile-ninrk 
by one niannfacturer, on evidence sl\owlng that the Identical words bad 
previously been used lu the same trade by other manufacturers iti various 
1 1 laces iu the United States as indicative of some de8lral>le quality in 
their prmluct 

(Ed. Note. — For other cases, see Trade-MarUs and Trade-Names^ Cent 
Dig. H 7 ; Dec. DIjj. ig=>3(4).] 

2, Trade-Marks and Trade-Naites ^=>70(D — Unfair Competition — ^Imita- 

tion OF Names and Packages. 

The adoption by defendant an ice cream manufacturer of Baltimore, 
of the same brand, color of tubs and wagons, and style of advertising 
signs as those in previous use by complainant in Washington, held not 
legally objectionable, so long as their use was confloed to Baltimore, where 
the complainant did no business, although defendants' product was in- 
ferior to complainant's, but to constitute unfair competition when used 
in other cities or towTis, where the parties came into active competition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Gent 
Dig. § 81; Dec. Dig. «=»70(1).] 

In Equity. Suit by the Chapin-Sacks Manufacturing Company 
again55t the Handler Creamery Company and L. Manuel Hendler. De- 
cree for complainant. 

Isaac Lobe Straus, of Baltimore, Md., and Walter A. Johnston and 
Edward G. Siggers, both of Washington, D. C, for plaintiff. 

John Watson, Jr., and Jacob M. Moses, both of Baltimore, Md., for 
defendants. 

ROSE, District Judge. The Chapin-Sacks Manufacturing Company 
is incorporated under the laws of Virginia. It will be called the plain- 
tiff. One of the defendants is a citizen of Maryland. He will be re- 
ferred to by his surname. The other is a Maryland corporation. 
It will be designated the Creamery Company. In March, 1912, it suc- 
ceeded to Hendler's business. He is its president and the active man 
in its management. 

[ 1 ] The plaintiff originally made ice. It thought it could profitably 
use some of its output in the manufacture of ice cream. It made up 
its mind to call its product "the velvet kind/' because, as one of its 
officers testified, those words were in keeping with the kind of cream 
it intended to put upon the market. It began to make ice cream in the 
spring of 1905. In December of that year it filed an application which 
ultimately resulted in the registration under the federal law of the 
words "the velvet kind" as* its trade-mark. 

Defendants also call their ice cream "the velvet kind." Hendler 
did not bes:in the use of that phrase until some months after the plain- 
tiff had adopted and extensively advertised it. It was, indeed, sudi 
use and advertisement that suggested it to him. In addition to a charge 
of unfair competition, to be considered subsequently, the plaintiff says 

«=s»For oUker c«bm see same topic ft KEY -NUMBER in aU Key-NumlMred Dlcests ft IndexM 
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that defendant infringes its trade-mark. Defendant replies: The- 
plaintiflF has no trade-mark, because the words "the velvet kind," as 
applied to ice cream, are so far descriptive that tliey cannot be appro^^ 
priated to the exclusive use of any one make^ or dealer. 

Plaintiff admits that the words **the velvet kind" are suggestive that 
the ice cream to which they are applied possesses a desirable quality,: 
but it says that they are not so far descriptive tliat they may not be 
made a trade-mark. One may make a trade-mark out of a name or 
phrase which has some element of suggestion about it. '*Cere3ota." 
is a good trade-mark for flour, although perhaps it is made up by 
the addition to the name ©f the goddess of grain of the last two sylla- 
bles of the three hard wheat states of Minnesota and the Dakotas. 
Northwestern Consolidated Milling Co. v. Mauser (C. C.) 162 Fed 
1004. But no one, by marking his flour "Splendid," could prevent 
others from describing theirs by, the same word. Ex parte Stokes, 64 
O.G.437. 

Such extreme cases are valuable only as illustrating the principle. 
They give little help when the question is as to words or phrases much 
nearer the line. No useful purpose would be served by an analysis 
of the cases cited by the plaintiff. The particular atmosphere of each 
case, and the personal equation of the judere who decided it, play their 
part. Some words which have been held descriptive will not appear 
to every one to be as much so as others which other judges have said 
were merely suggestive. Some cases. on which the plaintiff relies, 
such as that of Consolidated Ice Ca v. Hygeia Distilled Water Co., 
151 Fed. 10, 80 C. C. A. 506, are not in point, because the court there 
concluded that the word in dispute, viz. *'Hygeia," had not found a 
place in our vocabulary as a .word of descriptive or qualifying im- 
port In the present case, the lexicographers and the evidence of the 
trade show that "velvet" had, long before its attempted appropriation 
by the plaintiff, been used as such a word. In one of its secondary 
meanings it had been recognized as a synonym for softness and smooth- 
ness. One of the cases cited is Albers Bros. Milling Co. v. Acme 
Mills Co. (C. C.) 171 Fed. 989. The court there stated that, while 
i the word "cream" as applied to rolled oats did not seem descriptive, 
I if in point of fact, before its adoption by the plaintiff as its trade- 
I mark, the word had been regarded as descriptive by the trade, the 
plaintiff could not have acquired any exclusive right in it. The evi- 
dence is very clear that the ice cream trade, both before and since 
the spring of 1905, have considered the word "velvet" as descriptive 
of certain desirable qualities of ice cream. Before plaintiff tried to 
make a trade-mark out of the word "velvet," or the words "the velvet 
kind," the former had been used as descriptive of ice cream by the 
Detroit Creamery Company, the Peoria Wholesale Ice Cream Com- 
pany, by a maker of ice cream in Marshfield, Wis., and by another at 
Erie, Pa. 

Plaintiff says that it is not shown that any of those persons attached 

those words to the ice cream itself, or to the containers in which it was 

sold, and it therefore argues that such uses did not constitute valid. 

anticipations of its mark. The evidence shows that before plaintiff* 

I called its cream "the velvet kind" the Detroit Creamery Company, 
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affixed to the tubs in which it sold ice cream the words "velvet brand/^ 
The evidence is probably sufficient to show that the Peoria Wholesale 
Ice Cream Company did as much with the word "velvet." Neverthe- 
less the acquirement of a valid trade-mark by an ice cream maker 
in Detroit and by another in Peoria would not, if their trade was 
strictly limited to those cities and surrounding territory, prevent the 
subsequent acquirement by the plaintiff of a good trade-mark in the 
same words for Washington and its vicinity. Hanover-Star Milling 
Co. V. D. D. Metcalf , 239 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. . 

But that is not the question now under consideration. The use of 
the word by so many and by so widely scattered concerns in 
connection with ice cream is evidence that in the trade it was then 
.understood and used as descriptive of a quality which was sought 
in that article. The general use before and since of the word for that 
purpose is abundantly brought out in the testimony. The evidence 
shows that, in addition to its use by the plaintiff and the defendants, 
it is or has been used in 41 different towns or cities, distributed over 
20 states and one province, from New York to Texas, and from Mani- 
toba and Wyoming to Florida. The word has now, to universal ac- 
ceptation, become descriptive of ice cream. Few or none of the con- 
cerns which are using the word, however late their use of it be|:an, are 
in any wise competing with the plaintiff, either fairly or unfairly. It 
has never attempted to sell its product where they sell theirs. If the 
record did not show, as it does, that in the ice cream trade the word 
"velvet" had become descriptive of certain kinds of ice cream before 
the plaintiff went into the ice cream business at all, nevertheless that 
word is now so. Plaintiff has known the trade usage in this respect, 
and has not attempted to check it. It is now too late for tiie |)laintiff 
to assert exclusive rights, if it ever had any. Saxlehner v. Eisner & 
Mendelson Co., 179 U. S. 19, 21 Sup. Ct. 7, 45 L. Ed. 60. 

Plaintiff points out that the Patent Office has allowed some 60 regis- 
trations of the word "velvet" as a trade-mark for various things. In 
some, perhaps in the majority, of these cases there can be no question 
that the ruling was right. Where velvet is applied to grate bars, fur- 
niture casters, bricks, etc., it is scarcely suggestive. It is certainly not 
descriptive. In others of the cited cases, the question is a closer one. 
Registration actually was granted to this particular plaintiff for these 
very words. The Patent Office has g^eat practical experience in deal- 
ing with such matters. Its conclusions are presumptively correct. 
They should not be lightly disregarded ; but the evidence that in this 
particular trade, at least, the words had become so far descriptive be- 
fore plaintiff sought to appropriate them that they could not be put to 
its exclusive use, is in my view so conclusive that it must override any 
presumption arising out of the action of the Patent Office. 

The conclusions stated dispose of so much of plaintiffs case as rests 
upon its claim to the possession of a valid trade-mark. But that does 
not necessarily end the matter. 

[2] Plaintiff charges that, irrespective of whether it has or has not 
a good trade-mark, defendants have unfairly competed with it. Hend- 
ler was living in Washington in 1905. His father had been in the 
dairy business in or near Baltimore. The words "the velvet kind," as 
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displayed by the plaintiff, attracted his attention. He seems to have 
appreciated their advertising value. He returned to Baltimore toward 
the close of the year named, and began preparations to go into the ice 
cream business. He made up his mind that his ice cream also should 
be called "the velvet kind/* and when, at the opening of the season of 
1906, he be^an to put ice cream on the market, he called it "the velvet 
kind," and he and the Creamery Company have continued to do so 
ever since. In the color of his tubs, in the painting of his wagons, the 
character of his signs, and the methods of his advertising he followed 
the plaintiff. The resemblance in all. of these respects is close. Yet 
there is no reason to believe that when he first gave the name "the 
velvet kind" to his ice cream, or when he copied plaintiff's methods of 
advertising and marketing its wares, he was trying to filch its trade. 
He b^an his business in Baltimore, and in that city and its immediate 
suburbs he and his successor have always sold much more than nine- 
tenths of all the cream they made. Neither of them has ever sold, 
or ever tried to sell, any in Washington. On the other hand, plaintiff 
has never sou^t trade in Baltimore, and in point of fact has had none 
there. It may possibly, on a very few occasions, at the request of some 
individual in Baltimore, have shipped ice cream to him ; but even so 
much is scarcely established, and, if it were, it would be one of those 
very small things of which the law proverbially takes no notice. Hend- 
ler followed plaintiff, not for the purpose of stealing plaintiff's trade, 
but merely because imitation was easier than invention. 

It is scarcely possible to hold one guilty of unfair competition in 
markets in which there was no competition at all. It is true tiiat the 
record shows that defendant's cream is even now poorer in quality 
than that of plaintiff. It still contains on an average of 10 per cent, 
less butter fat, and it is now admittedly of a better quality than it 
formerly was. Scientific tests of the two creams, moreover, show that 
as a result, doubtless, of more careful methods of manufacture, plain- 
tiff's is a cleaner ice cream, and contains markedly fewer bacteria. 

Plaintiff says that Baltimore and Washington are distant from each 
other but 40 miles in space, 45 minutes in time, and that the residents 
of one are frequently in the other, so that the reputation of its cream 
m Washington is impaired by the fact that a cream sold under the 
same name in Baltimore* is an inferior article. Some such results are 
conceivable, but it hardly seems possible that they can be realized to 
an extent sufficient to make them of any practical importance. Defend* 
ant's cream is the poorer cream, yet in Baltimore it has a large and 
rapidly growing sale. Its defects, whatever they are, are not appar- 
ent to every one's taste, and in Annapolis, in which it will be presently 
seen the two creams come most sharply in competition, tiie largest 
retail dealer, and the one whose trade can best afford to be particular 
as to quality, sells defendant's exclusively. It must be remembered 
that, if plaintiff has not a tirade-mark in the words "the velvet kind," 
it does not even claim to have any exclusive rights in the color of its 
tubs, the shape, color, and general appearance of its wagons, or its ad- 
vertising signs. It is true it has the right that no man shall use any 
of these things to sell his goods to people who want its, but for any 
other purpose all the world is free to use any or all of them. In Balti- 
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more and everywhere else in which defendant sells its goods at all, 
except in Annapolis and Laurel, there is no chance of defendant tak- 
ing any of plaintiff's trade, for plaintiff has never had any, and ap- 
parently never wanted any. 

There has been competition in Annapolis and Laurel. Each of 
these places is about equally distant from Baltimore and from Wash- 
ington. Did the defendants in them compete unfairly with the plain- 
tiff? It is probable that Hendler's ice cream was sold in Annapolis 
before plaintiff's. It is possible that the tubs in which it was there 
shipped may have been marked* "the velvet kind" ; but, even if that 
much be admitted, Hendler's sales were insignificant in quantity, and 
there was at that time no advertisement of his cream as "the velvet 
kind." Plaintiff's business in Annapolis was the direct outcome of 
the high reputation for cleanliness and careful manufacture it had 
already established in Washington. It began in 1908. In that year 
it sold 1,005 gallons. The demand grew rapidly, and the sales of 1910 
were nearly six times as great. In that year Hendler for the first time 
made any serious attempt to do business in the capital of Maryland. 
He then engaged a very capable and energetic agent. He sold 873 
gallons. That was between one-sixth and one-seventh of plaintiff's 
sales the same year. In the next three years his and his successor's 
business grew so that in 1913 the latter sold 4,500 gallons more than he 
had three years before. In the same period plaintiff's sales increased 
14,400 gallons. 

At the beginning of 1914 plaintiff announced an increase of 15 cents 
a gallon in the price of its cream. Its customers, as those of the de- 
fendant, were retail dealers. Most of them refused to pay tiie in- 
creased price, when they could get another velvet kind for the old, and 
even, as it turned out, for less. The Creamery Company saw its 
opportunity. It put a delivery wagon on in Annapolis, offered to de- 
liver, pack, ice, and salt its cream and keep it, while in the possession 
of the retailer, iced and salted, free of charge. This amounted to a 
reduction of some cents a gallon. It for the first time advertised its 
ice cream in the Annapolis papers as "the velvet kind." Plaintiff soon 
reduced its price to its former level, but the damage had been done. 
In 1914 it lost nearly two-thirds of its trade. The Creamery Company 
more than doubled its. In 1913 the plaintiff sold nearly four times as 
much as the Creamery Company; in 1914, but little more than one- 
half as much. Plaintiff's sales fell off 13,000 gallons. The Creamery 
Company's increased 8,300 gallons. Some, if not all, the difference 
between what the plaintiff lost and the Creamery Company gained went 
to swell the trade of other dealers, who did not call their ice cream 
"the velvet kind." In 1915 plaintiff recovered about two-fifths of the 
ground it had lost. The Creamery Company held the greater part, 
but not quite all that it had gained. In that year the sales of the two 
creams in Annapolis were nearly equal, the plaintiff having a little the 
best of it. 

When Hendler began to press his sales in Annapolis, he was bound 
to remember that'he had taken the name that plaintiff gave its cream', 
and had followed it more or less closely in the way of advertising and 
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marketing. He had the right to do so when there was no danger of 
thereby leading people who wanted plaintiff ^s cream to buy his. Un- 
der the conditions which prevailed in Baltimore, there was no occasion 
to take precautions against dangers that did not exist, but where he 
was in active competition with plaintiff, as at Annapolis, the situation 
was different. He had unnecessarily, and merely to save himself the 
trouble, so carried on hb business that, in any locality in which both 
creams were sold, confusion with plaintiil's goods was highly prob- 
able, if not inevitable. He and his successor have iound such confu- 
sion useful in taking* trade away from plaintiff. Under such circum- 
stances he was boiind; at his peril, to prevent it. All e:<fperietice shows 
that, inan article of this kind, the mere fact that he displayed his own 
name in connection with the ice cream was not sufficient to keep peo- 
ple from buying his wares when they wanted plaintiff's. Defendants, 
it is true, have a. right to say, their cr^am is "the velvet kind," pre- 
cisely as they have the right to paint their tubs yellow, to use sirtiilar 
delivery wagons, to furnish their customers with cabinets which 
closely resemble those of plaintiff, and to display signs and banners 
which make almost the s^tnc impression on the eye as do those of the 
plaintiff ; but they cannot do one, or all, or any, of these things for the 
purpose of confusing their goods with those of plaintiff's. This is 
especially true when their goods are to their knowledge inferior to its. 
If Hendler had taken the trouble originally to design an advertising 
scheme, instead of appropriating that of plaintiff, the defendants would 
not now be subject to any embarrassment. He did not, and they must 
submit to whatever is necessary to protect plaintiff from the annoyance 
and loss resulting from a confusion which they have caused. 

Laurel apparently furnishes a much smaller market for ice cream 
than does Annapolis. Defendants' competition, while smaller in 
amount and less systematic in character, is carried on at Laurel in 
the same way as in Annapolis, and must fall under like condemna- 
tion. 

The filing in one of the equity courts of the state of Maryland in 
1910 of a bill against Hendler, charging trade-mark •infringement, and 
a failure to press the case, so that the bill was dismissed for want of 
such prosecution, is not a bar to this suit ; certainly not to the granting 
of the limited relief to which plaintiff has been found entitled. 

A decree will be entered which will so restrain defendants in their 
ways, of advertising, marking, and selling their cream in Annapolis, in 
Laurel, and in any other places in which the plaintiff, prior to the in- 
stitution of this suit, was selling its cream, as will remove all reason* 
able danger of defendant's cream being sold as plaintiff's, or under the 
reputation acquired by plaintiff. The terms of such decree, if the 
parties cannot agree upon it, will be settled at an early date. 

In view of the fact that the relief asked by plaintiff was much 
broader than that to which it has been found entitled, and that a con- 
siderable part of the costs were incurred in a contest over the claim 
of the plaintiff to that which has been denied^ the decree will require 
each party to pay one-half the costs. 
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MERCHANTS* NAT. BANK OP RICHMOND v. NATIONAL BANK OF 

LILLINGTON. 

(District Court, B. D. North Carolina. February 15, 1916.) 

Banks and Banking ^s>281 — ^National Banks — liiQUiDATioN. 

The action of the stockholders of a national bank in voting to go into 
voluntary liquidation and In appointing a liquidation agent, pursuant to 
Rev.. St fl 5220, 6221 (Comp. St. 1913, §§ 9806, 9808). is equivalent to the 
appointment of a receiver by the Comptroller in its effect on the j^opertf 
and the rights of the creditora The assets of the banJc become a tmst 
fund to be administered for the benefit of all creditors pro rata, and 
while the bank retains its c9rporate existence and may be sued, the ef- 
fect of a judgment obtained against it by a creditor is only to fix the 
amount of the debt, and the judgment plaintiff can acquire no lien which 
will give him an advantage over other creditors. 

[Ekt Note. — For other cases, see Banks and Banking, Cent. Dig. f| 1075* 
1079; Dec. Dig. ^=3>281 J 

In Equity. Suit by .the Merchants' National Bank of Richmond 
against the National Bank of Lillington. On petition of John H, 
Boushall and R. B. Teague, receivers, for instructions. 

W. H. Pace, of Raleigh, N. C, for receivers. 

Clifford & Townsend, of Dunn, N. C, for judgment creditor. 

CONNOR, District Judge. The facts appearing upon the record 
disclose this case : The stockholders ofc the National Bank of Lilling- 
ton, on the 22d day of Janu^^rv, 1912, adopted a resolution, pursuant 
to the provisions of section 5220 of the National Banking Act, 5 Fed. 
Stat. Anno. 166, 167, to place the bank in liquidation, and appointing 
J. R. Baggott, Esq., liquidating agent, or liquidator. The resolution 
was duly certified to and approved by the Comptroller of the Currency. 
The liquidator qualified, took into his possession the assets of tfie bank, 
and proceeded to wind up its business in accordance with the provi- 
sions of the statute. Subsequent to the appointment and qualification 
of the liquidsttor, *J- B. Lanier, to whom said bank was indebted, on 
account of a balance due him as a depositor, instituteid an action against 
the bank in the superior court of Harnett county, securing service of 
the summons on the liquidator, and recovered judgment for the sum 
of $l,491.44y together with interest and cost, which judgment was 
docketed January 12, 1914, in the superior court of the county of JHar- 
nett and of the county of Lee. L. I>1 Burwell recovered judgment on 
February 2, 1914, against the bank in a justice's court for $120, which 
was duly docketed in said counties. 

On the 20th day of February, 1914, a suit in equity was instituted 
in this court by the Merchants' National Bank of Richmond, in behalf 
of itself and. all other creditors of the National Bank of Lillington, 
alleging that the bank was insolvent, and that its assets in the hands of 
the liquidator were not being properly administered, etc. A decree 
was passed, March 2, 1914, appointing John H. Boushall and R. B. 
Teague receivers, and directing the liquidator to turn over and de- 
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liver to them all of the moneys and property o£ said bank to be ad- 
ministered for the benefit of the creditors. In obedience to said decree, 
he turned over, among other property, to the receivers, one lot situated 
in the town of LilHngton, N. C, Harnett county, and one lot situated 
in the town of Sandf ord, in the county of Lee, belonging to said bank. 
Pursuant to an order made in this cause, the receivers sold said lots 
free from liens, for the sum of $3,250, which sum they have, or will 
have, when collected, in hand, subject to be disbursed in accordance 
with the orders of the court and the rights of the creditors. The 
judgment creditors claim a lien upon tlie said lot, by virtue of the 
docketing o£ their judgments, prior to the appointment of the receivers. 
For the purpose of ascertaining their duty and the rights of the judg- 
ment creditors, the receivers, upon notice to the judgment creditors, 
filed a petition in the cause, askinf the instruction of the court in the 
premises. The question presented for decision is whether, by obtain- 
ing judgments and docketing them, as prescribed by the statute (Re* 
visal, § 574), against the bimk subsequent to the appointmoit of the 
liquidator and prior to the appointment of the receivers, a lien was 
acquired upon the real estate owned by the bank in liquidation. The 
National Bank of Lillington, in appointing a liquidating agent, pro- 
ceeded pursuant to R. S. §§ 5220, 5221, 5 Fed. Stat. Anno. 166, 167. 
The statute is silent in respect to details, but it would seem that the 
i^pointment of the liquidator has the -same legal effect upon the assets 
and the rights of creditors and stockholders as the appointment of a 
receiver by the Comptroller of the Currency. It is held that the bank 
is not dissolved, nor its corporate existence destroyed, by being put 
in liquidation. The liquidator may sue for the recovery of debts due, 
or rights belonging to, it, or may be sued upon the debts owing by 
the teuik, for the purpose o£ fixing their amount. In National Bank 
V. Insurance Co., 10+ U. S. 54, 76, 26 L. Ed. 693, it is said: 

"We see nothing in the act inconsistent with the continaed existence of 
the bank as a corporation for the purposes of liquidation* Indeed, it seems 
to confirm the idea that for the purpose of being sued, in order judicially to 
determine the question of disputed UabiUty, it continues to exist, and the rem- 
edy against the shareholders la added as a means of execution, in case the 
corporate assets have, in the meantlnie, be&i otherwise applied" Gt otherwise 
appropriated. 

This case is cited with approval in Chemical Bank v. Hartford 
Deposit Co., 161 U. S. 1, 16 Sup. Ct 439, 40 L. Ed. 595, in which a 
receiver had been appointed by the Comptroller. The conditions ex- 
isting here are very similar to those in tlie case of Richmond v. Irons, 
121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed, 864. There, the bank had 
gone into voluntary liquidation and, pending the collection of the 
assets, a creditor filed a bill in equity, in behalf of himself and all 
other creditors, charging that the proceedii^gs were not being properly 
conducted, asking for the appointment of a receiver, etc. The court 
permitted amendments to the bill by which the stockholders were 
brought in and a decree asked against them for unpaid subscriptions, 
etc. A number of exceptions were taken to the decrees of the court. 
Mr. Justice Mathews^ in a very interesting discussion of the ren^edies 
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prescribed by the National Banking Act, and the cquitaMc power of 
the court, says: 

"By section 5220 It was also provided that "any asaodatlon may go Into 
liquidation and be closed by the vote of Its shaceboldetB owning two-thlrda 
of its stock.* " 

He notes that no provision is made in the original act for enforcing 
the liability of individual stockholders when the bank goes into volun- 
tary liquidation. After discussing the language of the act, he says : 

**It can hardly be supposed that the omission In the statute to provide an 
expre.ss and specific course of proceeding, by way of judical relnedy, in case 
of voluntary liiiuidation, left the creditors of such an association in such 
Glrcuiiistauces without remedy against eitlxer a deficiency of assets or the re- 
suits of a fraudulent maladministration." 

He reaches the conclusion that by the statute the liquidation agent 
is to be likened to the receiver appointed by the Comptroller, in respect 
to his powers and duties, and that the suit in equity was a continuation 
of the process of liquidation. It is an elementary and universally rec- 
ognized principle in equity jurisprudence that the assets of an insolvent 
corporation, or association, is a trust fund and, immediately upon the 
appointment of a receiver, becomes subject to the payment of its debts 
pro rata, preserving, however, all valid hens existing at the time the 
receiver is appointed, or the court has, by injunction or otherwise, 
assumed control of the property, and that thereafter no liens can be 
created, either by the corporation or the rendition of judgments. 

Clinchfield Fuel Co. v. Titus, 226 Fed. 574, — C. C. A. . So, 

in George v. Wallace, 135 Fed. 286, 292, 68 C. C, A. 40, 46, Circuit 
Judge Hook says: 

**The tangible assets of an insolvent national bank which Is In the process 
of liquidation cousUtutes, in the hands of the liquidating agent, a trust fund 
for the primary beueUt of creditors, and so of the liability af the share- 
holders of a bunk similarly circumstanced/' 

The courts treat the action of the stockholders in appointing a 
liquidating agent, pursuant to the power conferred upon them by sec- 
tion 5220» as equivalent to and carrying all of the incidents in respect 
to the assets and the rights of creditors, as the making a voluntary 
deed of assignment would do. The bank ceases to be a "going con* 
cern." If it be solvent, the proceeds of the sale and collection of the 
assets are, under the direction of the Comptroller, applied to the pay- 
ment of the debts, and the balance, if any, is distributed among the 
shareholders. It would be impossible to comply with the statute and 
effectuate its equitable purpose, if creditors were permitted to secure 
priorities, or liens by attachment, or recovering judgments constituting 
liens upon the property. 2 Morse on Banks and Banking, 1389. 

Assuming that the duty of the liquidating agent and the rights of 
the creditors are analogous to those of a receiver appointed by the 
Comptroller, we find the method of proving and paying the debts of 
the bank prescribed by section 5236, R. S. ; 5 Fed. Stat. Anno. 176 
(Comp. St. 1913, § 9823). The Comptroller is required to make a 
ratable dividend of. the money paid to him, after providing for the 
redemption of the notes of the bank, on all such claims as may have 
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been proved to*hts satisfaction, or adjudicated in a court of competent 
jurisdiction, etc. White v. Knox, 111 U. S. 785, 4 Sup. Ct. 686, 28 
L. Ed. 603. The only effect of the judgment was to fix the amount 
of the debt The receivers appointed in this stiit tkke the assets and 
property from the liquidating agent in the same plight and subject to 
.the rights of creditors as they were held by him. As no lien could at- 
tach by virtue of the judgment recovered by the respondent, against 
the real estate of the bank, while in the hands of the liquidating agent, 
it follows none has attached since. The receivers will distribute the 
funds which come into their hands upon the principle prescribed by 
section 5236, R. S. This will be certified to the Teceivers. 



THE OliSON & MAHONT. 
(District Court, N. D. Callfomia, First Division. December 23, 1915.) 

No. 15935. 

Aditcraltt ^=»56— Gabnishicbnt — Relbase or Oabnibbxb ok Sttvui^tion. 

A garnishee In admiralty, who admittedly has a sum in his hands be- 
longing to the respondent, the amonnt of which is not in dispute, may 
retain the same "to answer the exigency of the suit," as provided by 
admiralty rule 37 (29 Sup. Ct. xliii), or where permitted by a rule of 
court he may be released from further liability by giving a stipulation 
for the amount, to abide the further order of the court. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. f 451 ; Dec. Dig. 
«=>5e.] 

In Admiralty. Suit by W. P. Fuller & Co., a corporation, against 
the American steamship Olson & Mahony and others. On application 
by John Settle, garnishee, to be released from further liability on stip- 
ulation. Granted. ' 

Andros & Hengstler and G.' W. Bell, all of Sian Francisco, Cal., 
for libelant. 

Nathan H. Frank and IrTmg H. Frank, both of San Francisco, Cal., 
for garnishee Settle. 

DOOLING, District Judge. In tTiis action' which is in personam as 
against the Empire Lumber Company, the marshal by virtue of process 
issued out of this court has attached all moneys, goods, credits, etc., in 
the hands of one John Settle belonging to any of the respondents here- 
in. The said John Settle has answered that he has in his possession 
and belonging to the respondent Empire Lumber Company the sum 
of $10,397.59, and asks that he may be released from all further lia- 
bility herein upon filing an admiralty stipulation in said amount, condi- 
tioned that he shall abide by and perform all orders and decrees, inter- 
locutory or final, of this court or of any appellate court in relation 
thereto. 

Respondent Empire Lumber Company cannot be found or served 
within this district, and libelant contends that, as the suit is for $35,000, 
the m oney in the hands of Settle cannot be released on stipulation by 
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hin^ unless such $t4>ulation be for the full amount claimed. This con- 
tention is based upon admiralty rule 4 (29 Sup. Ct. xxxix), which pro- 
vides that an attachm^it such as this may be dissolved — 

"upon the defendant; whose property la so attached, giving a bond or stipa- 
laUon, with Bufficlent sureties, to abide all orders, interlocutory or final, of 
the court, and pay the amount awarded by the final decree rendered in tlie 
court to which the process is returnable, or In any appellate court** 

In Pope V. Seckworth et al. (D. C.) 46 Fed. 858, it was held that un- 
der this rule a defendant could hot obtain the release of a barge at- 
tached by giving a stipulation for the value of the barge which was 
less than the amount sued for, but to secure such release must give a 
stipulation or bond sufficient to cover the amount awarded by final 
decree. Here, however, the defendant is not seeking a release of his 
property, but a third party is seeking to be relieved from further re- 
sponsibility by giving a stipulation for the amount of money held by 
him. The case seems to me to be covered by rule 37 (29 Sup. Ct xliii) 
which provides : 

**If he [the garnishee] admits any d^ts, credits, or effects, the same shall be 
held in his hands, liable to answer the exigency of the suit.*' 

As I read this rule, it means that the garnishee shall hold the moneys 
in his hands, there to await the exigency of the suit. There is an old 
rule of this court, adopted in 1851, which provides: 

**That a garnishee shall, on motion of the actor, pay into court such 
amount as he shall not daim or as may be ordered by the court, or give a 
stipulation with sufllcient surety to abide the further order or decree of the 
court in relation thereto." 

The most that could be required here would be a stipulation that 
Settle would abide the further order or decree of the court in relatic»i 
to the $10,397.59 in his hands. I do not understand that there is any 
question raised as to the amount held by him and belonging to re- 
spondent Empire Lumber Company. 

Settle may either hold the money under rule 37 of the Supreme 
Court, or g^ve stipulation in the amount of $10,397.59 as provided by 
rule 29 of this court. In any event, he cannot be compelled to give a 
stipulation for more than the amount in his hands. 
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FINNEGAN v. UNITED STATES. 

(Oircoit Gomt of Appeals, Sixth Circuit April 14, 1016.) 

No. 2749. 

L Post Office ^=>4S(4) — OFraNSES— Indictmen't— Use or Mails to Defraud. 

An indictment under Penal Code (Act March 4, 1909, c. 321). § 215, 35 
Stat 1130 (Comp. St 1913. $ 103S5). which charged that the scheme for 
wbich the mails were used iCas one to defraud divers ignorant persons in 
three named states, especially Austrians not familiar with business, with- 
out naming them or stating that their najnes were unknown to the grand 
Jurors, is sufficient, since it shows that the scheme was to defraud, not 
an individual, or group of definite individuals, but a class, which was de- 
scribed as particularly as possible. 

[Ed. Note.— JFor other cases, see Post Office, Cent Dig. { 72; Dec. Dig. 
«=>48<4).] 

Z iHDicniE^rr and Information ®=>71—Sutficienct— Certainty. 

The highest degree of certainty is not required in an indictment but 
certainty to a common Intent is sufficient 

[Ed. Note. — ^For other cases, see Indictment and Information, Cent Dig. 
H 144, 174, 193, 1^; Dec. Dig. <S=»71.] 

8. Post Office «=p48(4) — Offenses— Indictment— Use of Mahjb to Defraud. 

An Indictment charging the use of mails to defraud, which alleged that 
the i^aintiff sold sto<^ of a certain coriK>ration, of which he was not the 
agent and whi<di sto<dc he did not intend to deliver, and converted the 
amount paid therefor to his own use, and that the corporation had ceased 
to do business, and none of its stock was for sale, was not defective for 
failing to allege that the defendant had knowledge that the corporation 
had ceased to do business, since the fraud was complete if defendant 
agreed to sell the stock, intending to convert the money to his own use, 
and not to deliver the stock. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. f 72; Dec. Dig. 
«=>4S(4).] 

4. iNDICniENT and INFORMATION «=»63— SUFFICIENCY— FORM OF AVERMENT— 

"As Aforesaid." 

Where an indi<?tment for using the mails to defraud in the first twa 
paragraphs set out the fraudulent scheme, and in the third paragraph 
alleged, **And so the grand jurors do further present as aforesaid," setting 
out flie particular means whereby an individual was defrauded, the w<H:d 
"so" was surplusage, and the words "as aforesaid" refer to the manner 
in which the additional matter was presented, there being no invuriable 
rule which refers those words to the last or any antecedent word or aver- 
ment and they did not render the indictment bad, as showing that the 
third paragraph was an argumentative conclusion by the grand jurors, 
and not a direct allegation. 

[Ed. Note. — For other cases, see Indictment and Information, Cent Dig. 
i 185; Dec. Dig. €s>68. 

For other definitions, see Words and Phrases, First and Second Series, 
As Aforesaid.! 

6. I.NDICTMBNT AND INFORMATION «=»119— SUFFICIENCY— FORM OF AVERMENT— 

Surplusage. 

It those words could not be so construed, they were surplusage, since 
no prior mention had been made of the fact charged in the third para- 
graph. 

[Ed. Note. — For other cases, see Indictment and Information, Gent Dig. 
H 311-314; Dec. Dig. «=»119.] 
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^. Post Office ^=»48(4) — ^Indictment— Use of Mails to Defraud— Descbip- 
TioN OF Letter. 

An Indictment for the use of malls to defraud, which specified Uie send- 
er of the particular letter charged to have been received in furtherance of 
the fraudulent scheme, the place of mailing, the contents, the amount of 
the post office order contained therein, the addressee and his post olJice 
address, the payee of the money order, and the date on which he took it 
from the post office, sufficiently described the letter; a post office money 
order being so well linown as not to require a more particular description. 
[Ed. Note.— For other cases, see Post Office, Cent Dig. § 72; Dec. Dig. 

7. Post Office <g»48(8)— Variance— Use of Mails to DEFHAxn>— "Lettbb." 

There is no variance between an Indictment under Penal Code, § 215, 
for using the malls to defraud, which charged that defendant took a 
••letter" from the post office, and proof that he tOQk an envelope which 
contained only a post office money order, since "letter," as used in that 
statute. Is a comprehensive term, and includes such a communication. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 78 ; Dec. Dig. 
<©=>4S(8). 

For other definitions, see Words and Phrases, First and Second Series, 
Letter.] 

8. Post Office <S=:»40 — Offenses— Evidence— Taking from Post Office. 

In a prosecution for taking from the post office a letter in furtherance 
of a scheme to defraud, contrary to Penal Code, § 215, evidence that an 
envelope containing a post office money order duly stamped and addressed 
to defendant was deposited in a post office and forwarded in the mails, 
and that on the following day the same money order was presented by 
defendant at the post office to which the letter had been addressed and 
payment therefor receipted by him, is sufficient to show that he took the 
letter from the post office. 

[Kd. Note.— For other cases, see Post Offl<ie, Cent Dig. {§ 84-86; Dec 
Dig. «8=»49.] 

'9. CaiMiNAL Law ^s=>730(3) — ^SIisconduct of Pbosecutob— Evidencb by De- 
fendant— Cure BT COUBT. 

Where the prosecuting attorney, in a prosecution for using the mails 
with intent to defraud, oflfered in evidence all of defi^ndant's letters to 
his agent prior to the termination of the agency, whereupon the defend- 
ant asked thc^t the subsequent letters be introduced also, the remark of 
the prosecuting attorney that he would do so If tlie defense would produce 
the letters the prosecution had asked them for was qot erroneous, as seek- 
ing to compel the defendant to produce as evidence against himself the 
letter charged to have been received in furthex'ance of the scheme to de- 
fraud, where the court, on defendant's exception to the reniarlt, negatived 
such inference. 

[Ed. Note.— For other cases, see Criminal Law, Gent Dig. § 1G93 ; Dec. 
Dig. <S=>730(3).] 

10. Post Office ^=»41>—Oitenbes— Evidence— Use of Mails to Defraud— In- 
tent. 

In a prosecution for the use of the malls In f tirtherance of a fraudulent 
scheme to contract to sell corporate stoclc with intent to convert the pro- 
ceeds and not to deliver the stock, evidence held sutlicient to warrant the 
jury In finding that defendant did not Intend to purchase the stock in the 
. market and deliver, and did not by mistake offer that stock for sale, in- 
stead of stock wliich he or his wife then owned. 

[fid. Note. — For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. <S=>49.] 

11. Cbiminal Law ^=»1169(1) — IIabmless Erbob— Admission of Evidence. 

Where defendant was charged with using the malls In furtherance of 
a fraudulent scheme to sell stock of a mining corporation which had ceased 
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to do business, and there was proof that the defendant had represented 
that there was such a con^oratlon, the admission of parol evidence to 
establish the existence of that corporation wag not prejudicial. 

[Ed. Note. — B\)r other cases, see Criminal Law, Cent Dig. § 3137 ; Dec. 
Vig. <8=s>1169(l).] 

12. CanaNAi. Law ^=»670— £sbob— PsssENTtNG Qubstionb Below— Offer of 

EVIDBNOE. 

Error cannot be predicated on the refusal of the court to admit evi- 
dence in a prosecution for using the malls in furtherance of a fraudulent 
scheme to sell stock not owned by defendant and to convert the proceeds. 
because In response to a question by defendant's counsel whether the court 
would permit defendant's brother-in-la^w to .testify to conversations with 
defendant relative to a sale of stock by him, or his intention in that re* 
spect, the court replied that he would not, since the proposition submitted 
to the court was too indefinite. 

[Ed. Note.— ^For other cases, see Criminal Law, Cent. Dig. §§ 757, 1503- 
1590; Dec. Dig. «&p»670.] 

In Error to the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

P. H. Finnegan was convicted of using the mails to defraud, and 
he brings error. AfBxmed. 

W. Knox Haynes and Michael Feinberg, both of Chicago, 111., for 
plaintiff in error. 

Myron H, Walker, U. S. Atty., and H. Dale Souter, Asst. U. S. 
Atty., both of Grand Rapids, Midiw 

Before WARRINGTON and KNAPPEN, Circuit Judges, and SA- 
TER, District Judge. 

SATER, District Judge. Finnegian, the defendant below, was in- 
dicted, convicted and sentenced under section 215 of the Penal Code, 
for using the mails to defraud. He prosecutes error to obtain a re- 
versal of the judgment against him. 

The first paragraph of the first count, the only one on which he was 
convicted, charges that, on or about January 31, 1911, at Calumet, 
Mich., he devised the following scheme to defraud "divers other per- 
sons": He and his agents personally and through the mails and by 
printed circulars and other advertising matter would falsely and fraud- 
ulently represent to "such persons" in various localities in Michigan, 
Wisconsin and Minnesota that he was the agent of the Kelvin-^ Arizona 
Copper Company, the owner of a ridi and valuable copper mine near 
Kelvin, Ariz., duly authorized to sell and deliver its stock, and, that he 
and his agents would solicit orders' for the stock "among ignorant per- 
sons, especially Austrians not familiar with business," would receive 
and accept orders from "such persons" for stock, enter into written 
contracts with *'such persons" for its purchase and for the delivery 
of certificates therefor in six months from the date of such contracts, 
would secure from "such persons" the money in payment for the same, 
and would solicit and induce "such persons" to open correspondence 
with him at Calumet and forward to him there through the mails 
money orders for the purchase of such stock and remittances for the 
same, merely intending to get possession of the mpneys to be sent, to 
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him and to convert the same to his own use, without giving anything 
of value therefor, and without delivering to "such persons" any cer- 
tificates of stock of such company or of any other mining corporation, 
and thereby to defraud the "said persons" who should send and pay 
money to him. The second paragraph of the count alleges that the 
Kelvin-Arizona Copper Company was not engaged in business in 
1910, having practically withdrawn therefrom in 1907, and had no 
stock for sale ; that Finnegan was not its agent, was without power 
or authority to sell or deliver its stock, and did not intend to deliver 
certificates for the same, but intended to convert and did convert to 
his own use "the moneys received from persons with whom he made 
contracts" and intended to defraud and did defraud "said persons" 
out of the same by means of his scheme. The third paragraph al- 
leges, "And so the grand jurors do further present as aforesaid" that 
on or about the date named the defendant, in the execution of his 
scheme to defraud, took from the post office at Calumet a certain let- 
ter addressed to him at that place, sent by mail from Rumely, Mich., 
by Jacob Pesek, which letter contained a post office money order for 
the sum of $7 payable to the defendant at Calumet, "contrary to the 
form of the statute," etc. 

[1] The several grounds on which the count was assailed by de- 
murrer are pressed on the court with great earnestness. • It is not 
defective, as claimed, in averring a scheme to defraud "divers otiicr 
persons," without naming or describing the persons whom it was in- 
tended to defraud, or giving a lawfiJ reason for not $o doing, or 
stating that the names of such divers other persons are to the grand 
j.urors unknown. The indictment differs frcwn that considered in 
Larkin v. United States, 107 Fed. 697, 46 C. C. A. 588 (C. C. A. 7th 
Cir.), on which case the defendant mainly relies. In that case the 
scheme alleged in the indictment was to defraud "divers other per- 
sons" by inducing "those persons severally" to send to the accused 
divers valuable articles to defraud "the several persons" who should 
send the same, which scheme and artifice he intended to eflfect by open- 
ing correspondence and communication with "the several persons" so 
intended to be defrauded and by inciting "those persons" to open com- 
munication with him. The court rightfully said : 

"These expressions clearly import an intention to defraud dlffereat indirld- 
uals, with whom it was intended to open eorrei^K>ndence, and wbo, there- 
fore, by the settled rule of pleading, should have been described by name 
in the indictment, or a good and true reason given for the omission." 

[2] In the instant case, the names of the parties to be injured were 
not known to the defendant when his scheme was originated and wer6 
not capable of definite ascertainment by the pleader. The purpose 
was to defraud a class — "ignorant persons and especially those of Aus- 
trian nationality, not familiar with business," who might be found in 
any of the three states named. The case therefore falls under the 
rule stated in the Larkin Case that, where the charge is a scheme to 
defraud a class, not resolvable into individuals, it is evident that the 
persons intended to be injured were not known and no necessity there- 
fore existed for an averment to that effect A pleading is not f aul^ 
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whose- form of ktl^aiion is unavoidable. The hi^elst degree of cer- 
taintyis not required, certainty t6 a common intent being sufficient, and 
no mle ought to prevail which would only serve to shield the guilty, 
instead of protecting the innocent Bishop, New Crim. Proc, §§ 493, 
497; Stoughton v. State, 2 Ohio St. 562, 564. 

[3] We are further of the opinion that there is no merit in the in- 
sistence that the count did not charge the defendant with knowledge 
that the Kelvin-Arizona Copper Compatiy prtictically ceased to do 
business in 1907 and Was doing none at all in 1910. 'T^he sec6nd para- 
graph of the count is in part a repetition of what is elsewhere well 
pleaded and the residue is superfhious. Its entire omission would not 
weaken the government's position. If, as charged, the defendant in- 
tended to get possession of the moneys paid to him arid convert them 
to his own twe without giving anything of value in return, it is alto- 
gether unnecessary to aver that the company had gone out of business 
practically or entirely and that he had knowledge of that fact. If 
such purpose existed, the criminality of the scheme was present, wheth- 
er he was the agent of tfie corripsmy or not, and regardless of whether 
it was in or out of business, or had or had not stock for sale and de- 
livery. 

[4, 5] The contention that the third paragraph of the indictment, 
by reason of the presence of the words "so" and "as aforesaid" oc-* 
curring in the expression, "And so the grand jurors do further present 
as aforesaid," is a mere recital and an argumentative conclusion that, 
from the preceding averments, the defendant is guilty of the crime 
named in the recital, and is not an affirmative averment of the use of 
the post office establishment — a constituent element of the offense — and 
that therefore • the count is void and doefe not support the jurisdic- 
tion of the court, is not sound. The pi;esence of those words in the 
count does not vitiate it. "As aforesaid" is in adveirbial referential 
expression, meaning "in the mamner • aforesaid," "in like manner," 
and indicates the manner in which 'the grand jury further presents an 
additional element of the offerise. Stroud's Jud. Diet. vol. 1, p. 52. 
If the alleged vitiating words "as aforesaid" be retained and be not 
treated as surplusage, and* their -equivalent be used and the clearly 
superfluous word "so" be rejected, the opening statement of the third 
paragraph becomes reasonably clear, and the same as if it aVerred 
that the grand jurors do further present, in the aforesaid manner, or 
in the same manner as they have heretofore presented given facts, 
certain other facts, naming them. Following such opening state- 
ment are allegations of fact not previously made, the affirmative charj 
acter of which allegiations and the context must be considered. There 
is no invariable rule which refers the words "aforesaid" or "as afore- 
said" to the last or any antecedent word or averment, if so to apply 
them would be at variance with the context (Anderson's Law Diet. 
913; Healy v. Healy, 9 Irish Rep. Eq. 418 [1875]), and they may 
be wholly rejected as surplusage (Campbell v. Bouskell, 22 Beav. 325 ; 
Commonwealth v. CHeam, 132 Mass. 553, 555). In the Campbell 
Case, the word "aforesaid," occurring in the expression "aforesaid 
nephews and nieces,"^ none having been previously named, was re- 
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jected. So in the present instance, no prior mention having been made 
of the facts charged in the third paragraph, the words "as aforesaid" 
should be rejected as surplusage, and thus we prefier to dispose of the 
objection to the count based on their use. Without them the para- 
graph distinctly charges an essential element of the offense. Right- 
fully interpreted,, it thus charges with them present. 

[ 6 ] Nor is the count defective for want of a sufficiently particular 
description of the letter taken by the defendant from the Calumet post 
office. It specifies the sender, the place. of mailing, the conjents, the 
amount of the post, office money order;, the addressee and His post 
office address, the payee, and the date on which he took the letter from 
the post office. So well known, even among the laity, are such money 
orders, that a more detailed description of the money order in ques- 
tion would have been superfluous. The count adequately apprised 
the defendant of the nature and cause of his accusation and sufficiently 
conforms to the rules of criminal .pleading to withstand successfully 
the assaults made upon it. 

[7] It is urged that propf that the defendant received an envelope 
sent through the mails, as charged, containing the money order in ques- 
tion is not proof that he took a letter from the mail ; that is to say, that 
an envelope containing a money order only is not a letter. The cdurt 
charged to the contrary. Section 215 was designed for the instruc- 
tion and protection of the common people.. The word "letter" occur- 
ring in th^ statute is a comprehensive term. An envelope properly 
stamped and directed, containing, a money order only, payable to the 
addressee, iS) according to the popular understanding and in law a 
letter. It may be written or printed, or partly written and partly 
printed, as is usually the case with money orders. The post, office 
money order was quite as much an epistolary communication, and 
quite as well understood by the defendant as it would have besen, had 
the sender specifically written that a post office money order was in- 
closed. There was no variance in the proof, as claimed^ or error in the 
charge of the court in the respect mentioned. 

[8] The evidence shows that on January 30, 1911, Jacob Pcsek 
bought at Rumely a money order for $7, payable to the defendant at 
Calumet. He inclosed it in a stamped envelope, which had previously 
been furnished by and was addressed to the defendant, and returned 
it in that condition to the postmaster, who-put it in the mail box. The 
mail from such box was subsequently taken up and sent on its course. 
On the day following that same money order was presented at the 
post office at Calumet by the defendant,, at which time he receipted 
for its payment and received the money on it. Pesek had bought of 
the defendant on September 30, 1910, 100 shares o£ stock of the Kel- 
vin-Arizona Copper Company (par value $1 per share) for $35, of 
which $7 were paid in cash, and the residue was to be paid in four 
equal ,monthly installments of $7 each. A certificate for the stock pur- 
chased was to be delivered by the terms of the contract .within six 
months from its date, or as soon thereafter as payment in full was 
m^de. , Pesek had been instructed to transmit money for the .unpaid 
in«tallmei\ts as.th^y matured, by money order, registered. letter, or 
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express ihoney order, to the defendant at Calumet. He tieva: bad 
any transaction with the defendant, other than the purchase, of the 
stock. In view of the .foregoing facts the asserted variance in the 
proof as to the receipt by Ihe defendant of the letter named in the in- 
dictment does not exist. His possession of the money order and his 
realizing and receipting for its full value support the conclusion that 
he took from the post office at Calumet the letter which was mailed 
at Rumely and transmitted through the mails to the former place. 

[9] The defendant in September, 1910, employed Louis Lustick as 
his agent to assist him in the. sale of stock. The relation of principal 
and agent was maintained until about April 1, 1911, within which 
period of employment many letters relating to the sale of stock and 
the business in hand passed between them. The district attorney un- 
dertook to offer in evidence all of the defendant's letters to Lustick, 
believed to be relevant, down to the last-named date, regarding, how- 
ever, all letters subsequent to that date as immaterial. On. cross-exam- 
ination of the post office inspector, it appeared that certain letters 
written after April 2d had not been produced or offered by the govern- 
ment Defendsmt's coun&el thereupon requested the production of aU 
such letters, with which request the district attorney offered tocjom; 
ply, providing the defendant's counsel would produce **the letters we 
have asked you for." Exception was taken to this response on the 
ground that the district attorney had made ''a demand in the presence 
of the jury Upon this defendant to produce evidence," an inference 
which the court promptly negatived. The district attorney tlien re- 
marked that he had seirved notice upon his opposing counsel *'tp pro- 
duce certain letters," to which the defendant excepted. Subsequendy 
the defendant's counsel again asked that the government's counsel pro- 
duce ail letters in his possession written after April 2d, They were 
then produced, and all letters subsequent to that date that parsed be- 
tween the defendant and Lustick were submitted by the defendant to 
the jury. The defendant, who did not take the witness stand, charges 
that reversible error-exists, in that the jury might have reasonably in- 
ferred that the letter or letters naentioned, in the discussion were taken 
by him from the post office and were in his possession, and that a de- 
I mand was made on him in the presence of the jury to produce evi- 

I dence to be used against himself. This contention cannot be sustained. 

The subsequent admission of all these letters at the defendant's in- 
stance devitalizes his exception, if it ever possessed merit The trial 
judge understood, and we think made it clear to the jury, and the 
record shows, that the letters mentioned did not include the one named 
m the indictment, or any of an incriminatory character, and were only 
those written after Lustick's employment had fully terminated, and 
after the alleged offense charged in the indictment had been fully con- 
summated. The defendant's position is no better than that of the 
respective defendants in Foster Vi United States, 178 Fed. 165, 17S, 
101 C. C. A. 485, and Bettman v. United States, 224 Fed. 819, 823, 140 
C. C. A. 265, both of which cases were decided by this court, 

[Itt] Notwithstanding the defendant's assertions to the contrary, .we 
are not prepared to say that the government failed to prove its case. 
He employed Lustick, an Austrian who could speak and write English, 
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to assist in eifecting sales to his fellow countrytocn. TogeAer they 
visited camps and localities in the states named in the count where 
Awstrians were assembled, many of whom could use no language other 
than that of their native country. At other times Lustick was sent 
alone to such places to make sales. No particular individuals were in 
contemplation, but Austrians as a class were sought out and solicited. 
Evidence was given to them as to the ownership of the mine by the 
company, the company's freedom from debt, the great quantity and 
richness of its ore (a sample being displayed for that purpose), the mine 
developments in progress, the limited number of shares for sale, the 
quite positive representation that the shares which he sold at first at 
35 cents and later at a higher price would in a short time sell for $1 
and would even be worth $2 each, and the delivery of stock to pur- 
chasers about May 1, 1911. Purchasers were invited to communicate 
with him by mail, and were furnished for that purpose with envelopes 
having his name printed thereon. On different occasions at different 
places affirmatively by word of mouth, and in other instances by nec- 
essary implication arising from circulars distributed by mail and other- 
wise, he represented, when effecting or attempting to effect sales, that 
he was selling stock for the Kelvin-Arizona Copper Company, or in 
other fitting language held himself out as its agent for such purpose. 
The applications for stock in evidence signed by purchasers recite the 
purchase of stock of that company. No instance is cited, and we find 
none, in which he stated that he was selling stock for himself. The 
appHcations which purchasers signed recite, it is true, that they pur- 
chased stock from defendant, and on his letter heads beneath his name 
were the words ''Stocks, Bonds and Securities," but these diings were 
not necessarily inconsistent with his declared existence of an agency 
and the jury were at liberty so to find. His sales of stock were in small 
blodcs and aggregated about 20,000 shares. He was never agent for 
and never owned any stock of the Kelvin-Arizona Copper Company 
and could not sell any of its stock for himself, for the reason that it 
was never sold on the market and was owned exclusively by the few 
persons who in or about Los Angeles, Cal., promoted the company. 
It practically ceased to do business in 1907 and was doing ncme what- 
ever in 1910. He never delivered or attempted to deliver even so 
much as a single share to any one of his purchasers. 

In so far as the record indicates, he owned but 41 shares of mining 
stock, and that was in the Sultana-Arizona Copper Company and of 
the face value of $5 per share. He exhibited his certificate for these 
shares sometimes, at least, in his efforts to obtain purchasers. His 
wife owned about 2,366 shares in the same company. He had been 
agent for that company, but on April 28, 1910, it went out of business 
and its property was taken over by th« newly organized Arizona-Sul- 
tana Copper Company, notice of which reorganization and of the 
change of corporate name was given to every stockholder of the old 
company at that time. The new company gave 5 shares of its stock, 
of the face value of $1 each, for each of the shares of its predecessor 
company (excepting about 9,000 shares held in small lots which were 
not turned in for exchange), withdrew from the market the stock so 
given in exchange, and escrowed it until May, 1911, and, on account 
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of extensions to Noi^ember, 1911, May,U912, and November, 1912, 
did not release its stock, imtil the last-named date. The defendant 
knew of the exchange of stocks and of the escrowing of that, of the 
new company. It is not shown what he did with the money he re- 
ceived from sales, Or that he purchased, or took any steps towards pur- 
chasing for delivery, any of the stock of the new company, or any 
stock of its predecessor for the* purpose of exdoanging it and of de- 
liverii^ the stock received in exchange, or that he exercised any do- 
minion over the stock held by his wife, or attempted or intended to 
utilize it in makkig stock deliveries. The stock held. by him and his 
wife was other than that of the Kelvin-Arizona Copper Company and 
was in the aggregate much less than the quantity he sold. The greater 
part, perhaps aU, of his wife's stock later passed into the possession 
of others, stibsequent to the reorganisation of April 28> 1910, and of 
the notice given of the same. He was in possession of blank applica- 
tions for Uie purchase of stock of the Kelvin-Arizona Company, as 
early as June, 1910. The use t)f such blanks in making sales coo- 
tinued down to March 18, 1911. > 

But there is also evidence to show that at some time within the 
period of Lustick's employment— it may have been December, 1910 — 
the defendant caused blank applications to be printed and subsequently 
used them in part for the sale of the stock of the newly organized com- 
pany. He was not, however, at. any time its agent He also exhib- 
ited in soliciting subscHptkms a plat of the Sultana-Arizona- Copper 
Company, the representation being made that the property shown ott 
it was that of the Kelvin-Arizooa Company, that the name shown on 
it was that of the o^d company, and that the name of the mine whose 
stock he was selling was Kelvin-Sultana. He also gave out letters 
containing- somewhat glowing accounts of the liast-^named mine, its rich 
deposits of ore, its progressing' developments, and its excellent pros- 
pects of great profits .to tiiose who invested in its stock. The Diamond 
Joe shaft, a cut of which was exhibited, was represented to be. on the 
property of all of the three companies. 

A more extended resume of the evidence wotild unduly prolong this 
opinion. Enough has been shown to indicate, its trend and some of 
the problems with which the jury had to wrestle. It was claimed for 
the defendant below, as. here, that he intended no wrongdoing, that he 
was confused as to the names of the. companies, that the use of the 
name of the Kdvin-Arizona Copper Company was merely an error 
which he attempted to correct, and that it was his purpose at that time 
to deliver the stock which he in fact intended to sell, but improperly 
designated. On the other hand, the government has at all times claim- 
ed that he was not a novice in the handling of stocks, that the use of 
the name of the newly organized company and that of its predecessor 
was an afterthought, designed to impair the force, and afford escape 
from the consequences, of his wrongf td use of the name of the Kelvin- 
Arizona Copper Company, and that if he intended to correct a mistake 
he would have wholly abandoned the use of the blanks he first employed 
and notified his purchasers of his original error. The jury adopted the 
government's theory. It must have considered that he sold, and, with 
knowledge of the correct names of all of the companies mentioned. 
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continued to sell, the stock of a company which he never represented, 
of which stock he never owned and never could acquire a single share. 
There was presented also the improbability of his taking orders and 
receiving payment for stock at a price much less than he would be 
required to pay for shares to meet his contract, if his representations 
as to the future value were true or believed to be true,, and if he in- 
tended to substitute or furnish for the stock he sold that of another 
company — ^a thing which he could not do without the consent of the 
purchasers. Considering the evidence as a whole and the presentation 
of the case to the jury in the charge of the court, m which we find 
no hurtful error, if there be any at all, we are not prepared to say that 
the scheme to defraud was not proved as alleged or that the jury ob- 
tained the wrong result. 

[11] We do not regard the introduction of parol evidence. as to the 
corporate existence of the Kelvin-Arizona Copper Company as preju- 
dicial error. Such existence was* not in issue. The allegation is and 
the proof shows that the defendant represented that there was such a 
corporation. The evidence of a competent and informed witness dis- 
closes that there was a concern of that name which undertook to de- 
velop mining property at Kelvin, Ariz., and that its enterprise failed. 
Whether that concern was a corporation real or de facto, or some 
other sort of entity, is immaterial. 

[12] Error is assigned to the exclusion of evidence, especially that 
of the witness Walsh, a brother of the defendant's wife, which it is 
claimed was offered to show the absence of a wrongful intent. There 
is no evidence in the record to warrant the claim that the defendant 
attempted to bu^ stock or borrow money for that purpose to fulfill his 
obligations to his purchasers. His wife bought her stock with money 
which she had borrowed, and repaid it. It does not appear that either 
she or her husband ever contemplated the delivery of any part of it 
to any of the defendant's purchasers. In answer to the query of his 
counsel. Would the court permit the witness Wakh to testify to any 
conversations between himself and the defendant during the winter of 
1910, and the years 1911 and 1912, as to any sale of stock made by 
him or his intention "in that respect ?" the court answered in the neg- 
ative. If the error alleged exists, it is within that narrow compass. 
The proposition submitted to the court was so indefinite and so wanting 
in particularity that error may not be predicated upon it 

The many other assignments of error have been considered, but a 
review of them is deemed unnecessary* The judgment of the District 
Court is affirmed. 
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Ex parte EQUITABLE TKUST CO. OF NEW YORK. EQUITABLE TRUST 
CO. OF NEW YORK v. WESTERN PAC. BY. CO. et al. (CENTRAL 
TRUST GO. OF NEW YORK, Intervener). In re EQUITABLE TRUST 
CO. OF NEW YORK. 

(Circuit Court of Appeals, Ninth Circuit March 29, 1916.) 

Nos. 2755-2757. 

1. Railroads ^=»192 — Mortgages — Foreclosure — ^Time i^ob Sale. 

The parties to a suit to foreclose a railroad mortgage were all agree- 
able to a decree of foreclosure, and it was shown by affldaTlt that the 
holders of a large majority of the bonds had deposited theui pursuant to 
a plan of reorganisation, under which the reorganl7.ation committee had 
procured an undertaking of certain bankers to secure an underwriting 
syndicate agreement respecting the underwriting of a new bond issue; 
that the undertaking had been performed; that under the plnn and 
agreement it must be operative before March 15. 1916, and would ex- 
pire July 1, 1916 ; that to make the plan effective the properties must be 
sold and such steps taken as would allow the benefits of the agreement 
to be taken before the last-mentioned date ; and that. If the plans should 
fail by reason of delay, the parties to the reorganization agreement would 
be liable in large sums for undeiwriting and expenses, and money for 
necessary extensions of the railroad could be had only on less favoYable 
terms. Held, that the parties were entitled to have the case proceed 
with conyenient expedition, unless sqme matter arose calling for Inquiry 
and delay. 

[Ed. Note.-*For other cases, see Railroads, Cent. Dig. S| 391, 634-642 ; 
Dec. Dig. <&s»l92.] 

2. Railroads <&=»154 — Mortgages— Guaranties— Liabtlitt. 

The P. Ry. Co. executed a mortgage to a trustee to secure a bond issue, 
and contemporaneously therewith entered into a contract with the D. 
and W. R Cor and the trustee, whereby the D. and W. Cos. (later con- 
solidated as the D. Co.) agreed to purchase notes of the P. Co. to the 
amount by which the gross earnings of the P. Co. should be insutilcient 
to pay its operating expenses, interest on bonds, etc., and to pay to the 
trustee such amount as, with the amounts appropriated by the P. Co. for 
the payment of interest and for sinking fund purposes, would pay such 
interest and meet the required sinking fund payment, such payments 
to the trustee to be credited on the purchase price of the notes. These 
payments on account of interest were to constitute a trust fund for the 
payment of interest, and it was provided that failure of the P. Co. to 
perform the agreement should not excuse the other companies from 
performance. It was covenanted that the agreement should run with 
the railways of the several companies and bind parties acquiring such 
railways. The mortgage assigned all property of the P. Co. to the 
trustee, including its rights under the contract, and provided for sale uiK>n 
4efault, either by public auction or in judicial proceedings, of all of the 
mortgaged property, except the rights of the trustee and of the holders of 
the bonds to require the D. and W. Cos. to make the stipulated payments 
and to recover damages from them in default of such payments, and pro- 
vided that such rlglits should survive to the trustee for the benefit of 
bondholders. Held, that the iagreemeut of the D. Co. to make the speci- 
fied payments to the trustee and its agreement to loan money to the P. 
•Co. on its notes were separable covc^nants, and, while the P. Co. could not 
call on the D. Co. to mal^e payments until it had applied its own earn- 
ings, the secured mortgage bondholders could demand that the D. Co. 
pay, DO matter what the P. Cow did. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §| 472, 473 ; Dec. 
Dig. «»154.1 
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3. Railroads ^=5>167 — ^Mobtoaoes — Pbopebtt Coybbed. 

Where the coqtract gave the F. CJo. certain traffic rlghl;8 over the 
roads of the D. and W, CJos^ such traffic rights ^ere covered by the 
mortgage. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. || 519-533; Dec 
Dig. <&=5>167.] 

4. Railboads ^=»179 — Mobtoaqes — Guabantt — Pabties Entitled to Bk- 

FOBCE. 

The rights vested in the trustee with respect to the enforcement of the 
suretyship of the D. C3o. were reserved to tho trustee, and it was the 
party in interest and authorized to bring suit to enforce the rights ac- 
cruing to it as beneficiary. 

[Ed. Note. — ^For other cases, see Railroads, Cent Dig. §| 601-601; Dec. 
Dig. «=»179.] 

6. Railboads ^=5>190 — Mobtgag^s — Foreclosube — ^Determination of Qttbs- 

TIONB AFFECTINO OTHEB PARTIES. 

Whether or not the collateral hgreement created an equitable lien or 
charge in the nature of a lien' on the property of the D. Oo. could not be 
adjudicated In a suit to foreclose the mortgage, without affording the D. 
Co. full opportunity to be heard. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. S 623 ; Dec. Dig. 
«T>190.] 

6. Railboads ®s»154 — ^Mobtqages — Guabantiss — Rights of Bondholdbbs. 

The trustee was not a mere custodian of the payments reguired to be 
made by the D. Co. for the P. Co., nor were such moneys, when paid 
over to it assets of the P. Co. in the same sense that, ita own earnings 
were ; but the trustee was the covenantee of a trust fund for the benefit of 
the bondholders aJOid was required to apply such moneys for their benefit 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 472, 473; Dea 
Dig. «=»154w1 

7. Railboads ^=»167 — ^Mobtqages — Pbopebtt Covebed. 

While the P. Co. by the mortgage pledged all its assignable rights 
under the contract, the rights of the trustee under the contract were 
distinct from those of the P. Co., and were not included within the mort- 
gage, and could not be sold under foreclosure, but remained In and surviv- 
ed to the trustee for the benefit of the bondholders. 

[Ed. Note.--For other cases, see Railroads, Cent Dig. i§ 619-533; Dec. 
Dig. «=»167.] 

8. Railroads C=»209— Mobtgages — Receivers — Pbopebtt in Custody of Ri- 

ceiveb. 

Where, in a suit to foreclose the mortgage, the court was not asked to 
give relief against the D. Co., nor to appoint receivers, except to protect 
aud preserve the property subject to the mortgage Hen, which did not 
include the right of the trustee to enforce rights against the D. Co., the 
receivers had a right to the custody of only such property as was the 
subject-matter of litigation described in the amended complaint. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. {$ 692-695; Dec 
Dig. «S=>209.] 

9. CouBTs <8=>476(10) — Jubisdiction — Scope of Peioe Pbocbeding — ^Mort- 

gage Fobeclo sure — Enjoining Otheb SiTiTs. 

Where the court in the foreclosure suit was not asked to give relief 
against the D. Co., nor to appoint receivers, except to protect and preserve 
the property subject to the mortgage Hen, and the D. Co. was nat within 
the jurisdiction of that court and such oourt had no possessioa of any 
property except that eovered by the mortgage^ it could not prevent the 
trustee from bringing an action in personam against the P. Co. and tbe 
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D. Co. tn anoUier Jurisdiction, to obtain a construction of the collateral 
agreement and Its enforcement agaixist tlie D, Ck>. 

[£d. Note.— For otlier cases, see Ck>urits, Cent. Dig. S§ 1250-1257, 1259; 
Dec. Dig. €=>475(10).] 

10. Railroads «S=»179-r-MoBTQAOB8--GuABANXi«s— Enfohoimbht- 

If the P. Co. had a right to proceed upon the Uahlllty of the D. Go., 
notwithstanding Its own default, and If the receivers appointed in the 
foreclosure suit might enforce such right, the remedy for its enflorcement 
was by a suit in the nature of specific performance, or by other plenary 
action to compel paym^it by tlie4>. Co., and not In the suit to foreclose. 

[Ed. Note.— J\)r other cases, see Ballioads, Cent Dig. §{ 601-604; Dec. 
Dig. ts=>179.1 

11. Kaxlboads ^s»1S&— Mobtoages — Fobbolosubb — ^Pabtiks. 

Assuming that the contract created an equitable lien upon the prop- 
erty of the D. Co., tills did not defeat the right of the trustee to fore- 
dose ipHthout making thef D. Ca a party; the D. Co. having ni> property 
within the Jurisdiction of the court against which the court could enforce 
a charge. 

(Bd. Note. — J\)r other cases, see Railroads, Cent Dig. {{ 615, 616; Dec. 
Dig. <&=5>186.] 

12. Bquht «=»427(1) — Confobmitt to Issues* 

While a court of 'equity may and should scrutlnlBe matters brought 
before It and fiatrly within and directly related to the issues presented, 
its Jurisdiction 16 always limited to the subject-matter In the case before it 

[Ed. Note.— For other cases, see Equity, Cent. Dig. S| lOOl-lOOi ; Dec. 
Dig. <&=5>427(1).] 

13. CouBTs ^=>84S — ^BtoBRAii CoxTKTS— PabtibS'^Adjxjdioation as Between 
Pabties Bbfobe the Coubt. 

It is the usual rule in the federal courts that, if a case may be finally 
decided between the parties litigant without bringing others before the 
court who w^ould, generally speaking, be necessary parties, such parties 
may be dispensed with if they are dtixens of another state. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ M5, 916, 919, 
920; Dec. Dig. «=»348.] 

14. CouBTS ^=>343 — Fkdebal Coubts — Pabties— Nbcessaby Pabties. 

If parties not before the court have rights so closely related to the Issues 
between the parties in court that a final decision cannot be made between 
them without affecting the rights of those not before the court, the court 
may not dispense with such persons^ 

fBd. Note.— For other cases, see Courts, Cent Dig. §§ 915, 916^ 919, 920; 
Dec. Dig. <&»343.] 

16. Courts ^=»343 — Federal Courts — Pabties — Bringing in New Parties. 
Contemporaneously with the execution of a mortgage by the P. Ry. Co., 
a collateral agreement was entered into under which the D. Co. agreed to 
loan the P. Co. on its notes the amount by which its earnings should be 
insufficient to pay operating expenses. Interest on bonds, etc., and to pay 
the trustee such amount as, with payments by the .P. Co., should be sufli- 
cient to pay interest and for sinking fund purposes. The mortgage covered 
the P. Co/s rights under the collateral agreement, and authorized a sale 
upon default of all mortgage property except the rights of the trustee and 
the bondholders to require the D. Co. to make the stipulated payments, 
and provided that such rights should survive to the trustee for the benefit 
of bondholders. Held that, the D. Co. not being a necessary or proper 
party to a suit to foreclose the mortgage, equity rule 37, providing that 
any person may be made a party If his presence is necessary or proper 
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to a complete determination, did not authorize the court to order that the 
D. Co. be made a party and interplead. 

[I'M. Note.— For other cases, see Courts. Cent Dig. §{ 915, 916, 919, 
020; Dec. Dig. «=»343.] 

16. Appeal and Ebrob <©=>327(0) — Pasties — ^Necbsbabt Parties. 

Where the court, in enjoining the trustee from suing the mortgagor and 
the D. Co. in another jurisdiction to enforce the collateral agreement, 
acted upon his own motion, and not upon any motion for an injunction 
by receivers appointed in the foreclosure suit, the receivers were not 
necessary parties to an appeal from the order granting the lnjuncti<Hi. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dig. f 1796; 
Dec. Dig. <S=>327(9).] 

17. Railroads ^=»186 — Mobtoages — IV)REGL08nB]B^lNTERVBNiN0 Parties. 

An intervening petition of minority bondholders, alleging that the col- 
lateral agreement created an equitable lien on the property of the D. Co., 
that the trustee was not insisting upon such lien or using proper efforts 
to protect the rights of bondholders, but was acting against their interest, 
and that, if a foreclosure sale was had before the liability of the D. Co. 
was determined, it might be claimed that Its obligation was extinguished, 
and asking that the D. Co. and others be made parties, and that no 
sale be had until the interests of the bondholders were properly protected, 
had no legal relevancy to the pending proceedings, as it was inconceiv- 
able that the trustee would incur the liability which would result if it 
should be recreant in the performance of its obligatioBS, and it could 
not be held that its election to enforce any rights that the bondholders 
had under the collateral agreement after the foreclosure indicated infideli- 
ty to its trust, especially as It could not be seen how a bondholder not as- 
senting to a plan of reorganization could be deprived by the foreclosure 
proceeding of his full right to insist on the enforcement of the coUateial 
agreement. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. $S 615, 616 ; Dec 
Dig. <S=>186.] 

18. Railroads ^=»192 — ^Mortgages — Foreclosure — ^Fixing Minimum Prigs. 

In a suit to foreclose a railroad mortgage, the court in its discretion 
has full power to make an order concerning an upset price upon the sale, 
if such procedure is deemed advisable. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §S 391, 634-642; 
Dec. Dig. <S=»192.] 

19. Prohibition ^=>10(2) — Restraining Acts in Excess of Jubisdiction. 

Where an order in a foreclosure suit requiring certain parties to be- 
come parties and interplead was in excess of the court's jurisdiction, the 
writ of prohibition was properly invoked. 

[Ed. Note.— For other cases, see Prohibition, Cent Dig. {{ 44-56; Dec. 

Dig. <S=»10(2).] 

20. Mandamus €=>3(1) — ^Necessitt— Presumptions. 

In connection with an appeal from an order In a foreclosure suit, 
restraining the trustee under the mortgage from prosecuting a suit in 
another jurisdiction for the enforcement of a collateral agreement, the 
trustee applied for a writ of prohibition to prevent the court from com- 
pelling parties to such collateral agreement to interplead in the fore- 
closure suit, and for a writ of mandamus directing the District Court to 
grant its motion for a foreclosure decree. The court on appeal deter- 
mined that the District Court could not restrain the trustee from prose- 
cuting such other suit, and that it had no jurisdiction to wquire sucti 
parties to interplead. Held, that the presumption was that the District 
Court, on being advised of these views of the appellate court, would pro- 
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ceed to give the parties full measure of relief, and hence the writ of 
mandamus prayed for would be denied. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. { 8 ; Dec. Dig. 
«=>3(1).] 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of California; William C. Van Fleets 
Judge. 

Suit by the Equitable Trust Company of New York, as trustee^ 
against the Western Pacific Railway Company and others. From an 
order (231 Fed. 478) enjoining complainant from prosecuting a differ- 
ent suit, complainant appeals^ and also files original applications for 
writs of prohibition and mandamus, directed to Hon. William C. Van 
Fleet, Judge of the District Court for the Northern District of Cal- 
ifornia, and to such District Court. Order reversed, writ of prohibition 
granted^ and writ of mandamus denied. 

Murray, Prentice & Rowland and W. E. S. Griswold, all of New 
York City, and Jared How, of San Francisco, Cal., for appellant. 

F. W. M. Cutcheon, of New York City, and John F. Bowie, of San 
Francisco, Cal., amici curiae. 

Garret W. McEnemey and John S. Partridge, both of San Fran- 
cisco, Cal., for appellee Western Pac. Ry. Co. 

Pillsbury, Madison & Sutro, of San Francisco, Cal. (Frank D. Madi- 
son, of San Francisco, Cal., of counsel), for appellee intervener. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The Equitable Trust Company of New 
York, as trustee, instituted foreclosure proceedings in the District Court 
in the Northern District of California to foreclose the first mortgage 
of the Western Pacific Railway Company, bearing date September 1, 
1903, but acknowledged and delivered June 23, 1905. The trust com- 
pany, as trustee, plamtiff in the court below, and appellant here, also 
asked that a receiver be appointed pendente lite. Jurisdiction was 
based upon diversity of citizenship. 

The complaint sets forth that the entire amount of bonds secured 
by the mortgage sought to be foreclosed, $50,000,000, had been duly 
issued and were then outstanding, and the only default alleged was 
in the payment of one semiannual installment of interest which ma- 
tured March 1, 1915, amounting to $1,250,000. The prayer, so far as 
it related to the appointment of a receiver, was substantially that a 
receiver be appointed to take possession of and to operate the properties 
of the Western Pacific Railway Company which are subject to the 
lien of the first mortgage, and to collect arid receive the earnings, reve- 
nues, rents, issues, profits, and other income thereof, and to apply the 
net income thereof to the benefit of holders of bonds secured by such 
first mortgage as provided by the terms thereof, and with such other 
power and authority and with limitations of power and authority as 
to the court should seem proper. 

The complaint vi^as filed on the 2d of March, 1915. On that day 
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the Western Pacific Company, then the only defendant, by answer 
admitted all the allegations of the complaint, and on the following day 
the District Court appointed two receivers, who were duly qualified 
and are still acting. The court made them receivers of all the prop- 
erty of the Western Pacific Railway Company, and directed them 
to protect title, take possession, to continue operation, to prosecute 
all such suits as may be necessary in their judgment for the protection 
of the property and trust vested in them, and to appear and conduct 
the prosecution or defense of any suit then pending in any court against 
the Western Pacific Railway Company, or any company operated in 
the interests of said railway company, where, in the judgment of the 
receivers, it was necessary for the proper protection of the property 
placed in their charge for the interests and rights of creditors. Mardi 
30, 1915, the Equitable Trust Company, through the trustee, filed its 
amended bill against the Western Pacific Company, and averred sub- 
stantially the things contained in the original bill. 

On October 25, 1915, Central Trust Company of New York, which 
had bec<Mne a party to the suit by intervention, filed its answer and 
cross-bill. Thereafter a stipulation was made by Central Trust Com- 
pany consenting to a decree of foreclosure and sale, so that it is 
not very important to state the contents of the cross-bill, other than 
that it alleged that Central Trust Company is the trustee under the 
second mortgage of the Western Pacific Railway Company, this sec- 
ond mortgage covering all the properties of the Western Pacific Com- 
pany, but is subject and subordinate to the first mortgage; that under 
the second mortgage there are outstanding bonds, aggregating in par 
value $25,000,000, which bear interest at 5 per cent per annum ; and 
that imdet the terms of the second mortgage, and because of the order 
aiipointing receivers of the property of the Western Pacific Railway 
(jompany, the Central Trust Company became entitled to foreclose 
and collect the entire amount secured by its mortgage. 

The Equitable Trust Company, as trustee, on November 1, 1915, 
answered the cross-bill of Central Trust Company, admitting the ma- 
terial averments of the cross-bill; and on November 22, 1915, the 
Western Pacific Company filed its answer to the cross-bill, admitting 
all the allegations thereof. 

On January 13, 1916, the Equitable Trust Company filed its supple- 
mental and second amended bill. The substance of the averments of 
this supplemental bill is that since the amended bill had been filed the 
defendant railway company had defaulted in the payment of a sec- 
ond installment of interest, $1,250,000, due September 1, 1915, that 
the trustee under the mortgage had declared the principal of the $30,- 
000,000 outstanding bonds to be due, and that that principal and in- 
terest were due and in default. It was alleged, too, that the Boca & 
Loyalton Railroad, Mercantile Trust Company of San Francisco, as 
trustee under its first mortgage, and Chester L, Hovey, as receiver of 
the property of the Boca & Loyalton Company, claimed an interest 
in some 3% miles of track of the Western Pacific Railway, and that 
such interest was subsequent to and inferior to the first mortgage of 
the Western Pacific 
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The Western Pacific Company, the Boca & Loyalton Company, and 
the Central Trust Company filed their respective answers, adrnitting* 
the allegations of the supplemental and second amended complaint. 
The Mercantile Trust Company of San Francisco, as trustee, and 
Hovey, as receiver, filed their answers, and asserted a priority over the 
lien of the first mortgage of the Western Pacific Company of the in- 
terest of the Boca & Loyalton Company in the 2% miles of track re- 
ferred to. On March 6, 1916, the Equitable Trust Company filed and 
submitted to the court certain stipulations: 

(a) Stipulation between the Equitable Trust Company, as trustee, 
and the Western Pacific Company and Central Trust Company, waiv- 
ing the right to take testimony, admitting the, truth of the facts set 
forth in the amended bill and in the supplemental bill, and as recited in 
a form for foreclosure decree and sale attached to the stipulation, and 
consenting to the entry of such decree forthwith, or at the time of 
any such early hearing as the court should assign. 

(b) Stipulation between the Equitable Trust Company, as trustee, 
and Boca & Loyalton Railroad Company, Mercantile Trust Company 
of San Francisco, as trustee, and Chester L. Hovey, as receiver, that 
a decree of foreclosure and sale might be entered forthwith, provided 
that it should contain a provision that such sale should be made sub- 
ject to all then existing rights of such defendants to a trackage right 
over the 3% miles of track heretofore alluded to. 

(c) Stipulations by the Southern Pacific Company and Utah Fuel 
Company, claimants against the Western Pacific Company, who had 
presented their claims as preferred claims, and*whose claims had not 
been paid, consenting* to the entry of a decree of sale in accordance 
with the prayer of the amended bill and the supplemental and amended 
bill, and consenting to the setting of the cause for hearing. 

Counsel for the Equitable Trust Company, as trustee, moved the 
court for a decree of foreclosure and sale in the form submitted, or 
that, if such motion be denied, the cause be set for hearing, and for 
the entry of such decree at such early day as the court should assign. 
No party to the cause objected, but the receivers protested. The court 
allowed them to offer evidence, and over the objection of plaintiff's 
counsel continued the hearing until March 16, 1916. 

With these motions counsel for the trustee submitted two affi- 
davits — one made by the solicitor for the trustee, setting up the con- 
sent of all parties that a decree of foreclosure and sale should be 
entered forthwith, and that all creditors whose claims had been pre- 
sented and allowed had been paid in full, and another made by counsel 
for the reorganization committee of holders of first mortgage bonds 
of the Western Pacific Company, setting up that on May 1, 1915, a 
bondholders' protective agreement had been framed ; that on Decem- 
ber 15, 1915, the holders of more than $37,000,000 of such bonds had 
deposited them under the agreement, and on that date a plan and 
agreement for reorganization had been framed under which the holders 
of more than $43,W)0,000 of bonds had deposited them ; that in order 
to procure the underwriting required by such plan and agreement for 
the sale of $20,000,000 principal amount of bonds to be issued there- 
231 F.— 37 
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tuider the committee had procured an undertaking of certain bsuikers 
to secure an. underwriting syndicate agreement; that the undertaking 
had been performed, and that by the terms of the plan and agreement 
it must be declared operative before March IS, 1916; that by the terms 
of the underwriting agreement that agreement expires July 1, 1916; 
that in order to carry out the plan and agreement it is necessary that the 
properties covered by the Western Pacific Company's first mortgage 
should be sold and steps necessary for the enjoyment of the underwrit- 
ing agreement should be taken before July 1, 1916; that if delay in the 
entry of a decree of foreclosure and sale should be had the bondholders 
who were parties to it must become liable for various large sums for un- 
derwriting, commissions, and expenses ; that the plan provides for the 
making of large extensions of the railroad out of the fund provided 
to be raised by the bond issue, and that if the plan should fail the 
money can be again had only upon less favorable terms, if at all ; and 
that it is unnecessary that the receivership should be continued. To 
this affidavit were attached copies of the protective agreement, the 
plan and agreement for reorganization, and the underwriting syndicate 
agreement. 

Certain other matters may here be stated : 

On May 18, 1915, the receivers petitioned the court for six months' 
time within which to investigate and report to the court concerning 
matters and things in connection with certain contracts, including what 
is designated as "Contract B," and that pending examination of such 
contracts they might be effective without prejudice. The court ordered 
that a hearing upon the petition be had upon June 14, 1915. 

Contract B was made on June 23, 1905, the same day upon which 
the first mortgage of the Western Pacific Company was executed. The 
parties to it were the Denver & Rio Grande Railroad Company (called 
the Denver Company) and the Rio Grande Western Company (called 
the Western Company), as parties of the first part, Western Pacific 
Railway Company (called the Pacific Company) as party of the second 
part, and Bowling Green Trust Company, as trustee under the first 
mortgage of the Western Pacific Railway Company (called the trus- 
tee), as party of the third part. The Equitable Trust Company of New 
York is successor to Bowling Green Trust Company as trustee under 
the first mortgage of the Western Pacific Railway Company, and the 
Denver & Rio Grande Railroad Company and the Rio Grande West- 
em Railway Company are now consolidated into the Denver & Rio 
Grande Railroad Company. 

Contract B recites: That the Denver Company operates a railway 
line from Denver, Colo., westerly to Grand Junction, Colo., at which 
point it connects with a railway operated by the Western Company 
from Grand Junction, Colo., westerly via Salt Lake City, Utah, to Og- 
den, Utah, connecting at Salt Lake City with the railway of the 
Pacific Company; that the Pacific Company has partially construct- 
ed, and is constructing the remainder of, a railway from San Fran- 
cisco easterly to Salt Lake City, at which point the portion already 
constructed connects with the railway of the Western Company; 
that the Denver Company owns substantially all the stock of the 
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Western Company, and the Denver Company and the Weistern Com- 
pany together own a majority of the authorized stock of the Pa- 
cific Company; that there is no line of railway which furnishes an 
outlet for either the Denver Company or the Western Company to the 
Pacific Coast that is not controlled* by a competitor; that the Pacific 
Company has authorized an issue of $50,000,000 bonds for the purpose 
of completing and equipping its railway, interest upon which at 5 ! 

per cent, per annum is to be payable semiannually on the 1st days 
of March and of September, and to secure the payment thereof has 
authorized its first mortgage to the trustee upon its railway property, 
owned or to be acquired, and upon its said line of railway, and by said 
mortgage has covenanted to create a sinking fund to consist of $50,000 
to be paid to the trustee during the year beginning September 1, 1910, 
and each year thereafter until the bonds shall be wholly paid ; that 
the Pacific Company intends to pledge its interest under the agree- | 

ment and to make the benefits to be derived therefrom a part of the I 

security provided by the mortgage, to the end that it may be enabled I 

to sell its bonds at a higher price than it could if the agreement were 
not so subordinated and pledged; that the railways owned and op- 
crated by the respective railway companies, parties to the contract, 
shall be operated as a joint through line for all purposes; that the 
Denver and Western shall turn over to the Pacific Company certain 
traffic; that whenever the Pacific Company shall not have sufficient 
freight equipment to perform its part in the operation of these three 
railways as a joint transportation system, the Denver Company and 
the Western Company shaJl furnish such additional cars as shall be 
required ; that the Denver Company and the Western Company joint- 
ly and severally shall purchase semiannually demand promissory notes 
of the Pacific Company, to the amount by which the gross earnings and 
income of the Pacific Company during the preceding fiscal half year 
shall be insufficient to meet the sum of operating expenses, taxes 
which may become liens, interest falling due upon the Pacific Com- 
pany's $50,000,000 first mortgage gold bonds during the then current 
half year, the Pacific Company's annual contribution to the sinking 
fund provided for in its first mortage, any other charges or expens- 
es that the Pacific Company shall necessarily pay to continue operation 
of its property and to protect unimpaired the lien and priority of its 
first mortgage, and interest upon all indebtedness of the Pacific Com- 
pany other than its first mortgage bonds. 

Without reciting the many provisions in detail, among other cov- 
enants material to the present controversy, we gfive the substance of 
these: 

The pa3rments made to the trustee as provided in a later paragraph 
shall be credited as payments of the purchase price of promissory 
notes of the Pacific Company, to be purchased by the Denver and 
Western Company. 

The Denver and Western Companies covenanted that they would 
semiannually pay unto the trustee out of the purchase price of the 
notes such amount as, together with the amount actually apprc^riated 
by the Pacific Company out of its earnings and other income and by 
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it paid over to its fiscal agent in Njcw York or San Francisco for the 
purpose of paying the interest to fall due upon the Pacific Company's 
first mortgage bonds, would be sufficient to pay all such semiannual 
installments of interest, and an amount sufficient, together with the 
amount appropriated by the Pacific Company out of its earnings and 
other income and by it paid over to the trustee for the purpose of 
meeting the sinking fund payment, to meet the sinking fund payments 
for the cuo^ent half year. 

The parties of the first part were to pay to the trustee imder the 
first mortgage of the Pacific Company amounts required to be paid 
by them pursuant to the provisions of certain sections of the contract 
to supply, with the amounts paid by the Pacific Company, sufficient 
to pay the semiannual interest on the first mortgage bonds of the Pa- 
cific Company as such interest might fall due, and such additional 
amount as, with the amount already paid to the trustee by the Pa- 
cific Company for that purpose, woudd make up the full amount of 
payment for the sinking fund in accordance with the first mortgage 
requirements ; and it was covenanted that all amounts payable to the 
trustee, under the agreement to cover interest should constitute a trust 
fund for the payment of interest due, or thereafter to become due, 
upon the Pacific Company's first mortgage bonds, and should be by 
the trustee made available for the payment of interest upon said bonds 
as they should mature and payment be demanded. It was agreed that 
neither the Pacific Company nor any one claiming under then, save 
such persons as may be entitled to receive the interest on the first mort- 
gage bonds, should be entitled to or possess any interest in, lien upon, 
or claim upon said fund or any part thereof. 

The Denver and the Western Companies waived any right to de- 
mand the delivery of the promissory notes to be purchased before or 
coincidently with the payment by them, with the purchase price of any 
such notes as provided for, and agreed that they will promptly pay the 
purchase price of all notes that they are obliged to take, although the 
Pacific Company may not have taken steps necessary to deliver such 
promissory notes ; but neither the Denver nor the Western Company, 
by reason of making such payments prior to the receipt of the notes, 
should be prejudiced in the right to receive or enforce the delivery by 
the Pacific Company of such notes. 

The Pacific Company covenanted that it wou!d construct its railway 
as contemplated and arrange with respect to traffic as provided, and 
make trackage agreements and operating rules, all as provided for; 
that it would mjike the promissory notes provided for, to be sold to 
the Denver Company ; that the Pacific Company shall apply all its 
gross earnings and income to the payment of its operating expenses, 
its taxes, and to protect unimpaired the Hen of its first mortgage, the 
interest on its bonds, its annual contribution to the sinking fund pro- 
vided by its first mortgage, and any other charge or expense which it 
may be necessary for it to pay in order to assure the continued and 
efficient operation of its property and to protect the priority of its 
first mortgage. 

The Pacific Company further covenanted that it would pay at ccr- 
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tain times to its fiscal agents the installments of interest upon its mort- 
gage bonds, and cause its fiscal agents to pay all moneys over to the 
trustee, and pay to the trustee moneys to be paid under the sinking 
fund payment, as required by the first mortgpgc. The trustee under 
contract B agreed that it would hold all moneys received by it pursuant 
to the provisions of contract B in trust for and would apply the same 
to the purposes prescribed, and for the uses named in the contract, 
and that it would from time to time, upon request of any holder or 
holders of bonds, secured by the first mortgage of the Pacific Com- 
pany, acting alone or with the Pacific Company, take steps to enforce 
by a suit or suits in equity or at law, or by other proper proceedings, 
to be prosecuted or taken in its own name, or in the name of the Pa- 
cific Company, or in the name of both, all the terms and provisions of 
article II of the agreement that require any payments to be made 
to the trustee by the parties of the first part, or either of them, and 
that upon request of the holder or holders of 20 per cent in amount 
of the first mortgage bonds outstanding would likewise enforce any 
and all other provisions of the agreement as provided in article VI of 
tiic contract. 

Article VI of contract B was a mutual agreement by and between 
Ae parties to the instrument, each severally agreeing with each and 
all of the others. Included in such covenants were these : 

The trustee shall give notification in the amount of moneys held by 
it for the purpose of paying interest under the terms of the first mort- 
gage bonds at prescribed times, and the amount applicable as provided 
in the contract shall be equal to the difference between the amouint 
so required, less the amount so held by the trustee, as shall on the 
date of the notice actually have been paid by the Pacific Company 
to its fiscal agent for the purpose of making such payment of inter- 
est, and the trustee shall at a certain time notify the parties of the 
amount held by it to be paid to the sinking fund payment as required 
by the terms of the mortgage, and the amount of moneys to be paid 
by the Pacific Company, applicable to the making of the sinking fund 
payment as required in the agreement, shall be the difference between 
the amount so required and the amount so held by the trustee. It 
was provided that failure on the part of the Pacific Company to per- 
form the covenants of the agreements shall not excuse the Denver and! 
Western Companies from fulfilling their obligations ; but if they should 
fail the Pacific Company may resort to suit for specific performance 
or action for damages as may be appropriate, but nothing shall be 
taken to authorize any action which may impair in any manner the 
lien or security of the first mortgage of the Pacific Company or pre- 
venting or interfering with the exercise of any of the remedies there- 
by granted to the trustee, and time is of the essence in all the covenants 
to be performed by the Pacific Company with relation to payments. 

It is expressly covenanted that the agreement should be in force 
and binding upon all parties until all of the $50,000,000 first mortgage 
bonds shall be fully paid, principal and interest, as provided in the 
first mortgage of the Pacific Company, and that the agreement — 
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''shall run with the railways of the said several railway oompanles, parties 

hereto, into whosoever hands the same may ooipe; and thU agreement and 
the provisions thereof shall be so construed that any person or persons, cor- 
poration or corporations, which may at any time acquire in any manner any 
of the said several railways of the parties hereto shall be held and be deemed 
to have expressly agreed by virtue of the act or acts, deed or deeds, or other 
instrument or transaction, * * * to observe and perform all of the 
terms required by this agreement to be performed or to be observed by the 
party hereto from whom, immediately or indirectly, the said person or persons, 
corporation or corporations, may have acquired the said railways or railway, 
and the said person or persons, corporation or corporatioaB, • • * shall 
be held to be bound by an express contract with the parties hereto and by and 
upon an express trust to perform and observe as aforesaid all the terms 
hereof, including all acts and things that may be necessary to preserve in 
full force the several obligations and agreements herein establiiAed or con- 
tained for the full term hereof." 

The obligations and provisions, of the contract are also expressly 
deemed to be a part of the consideration oi any contract or contracts 
by which any person may acquire or undertake to acquire the said 
several railways or any of them. Each of the railway companies cove- 
nants with all the other parties that, if at any time during the con- 
tinuance of the agreement it shall in any way transfer its property 
or rights and franchises to any of the pranises affected by the mort- 
gage, any instrument shall contain a covenant that it is made subject 
to all the provisions of contract B, and that the grantee or transferee, 
and any person claiming under such grantee or transferee, shall, by 
the acceptance of such instrument and the acceptance of such grant or 
conveyance, become bound to perform and observe all of the terms 
required by the contract to be performed and observed by the party 
making such grant or conveyance, including all acts and things which 
may be necessary to preserve in full force the several obligations and 
agreements established and contained in the contract. 

Among the mutual covenants is a provision that in the event of 
default by the Pacific Company imder its first mortgage the trustee 
shall forthwith become vested with the right, upon written request of 
the holders of two-thirds in amount of outstanding bonds secured by 
the mortgage, to terminate the agreement; "but such termination of 
this agreement shall not be deemed to and shall not release, nor shall 
anything else done hereunder release, the rights of the trustee or of 
the holders of the first mortgage bonds of the Pacific Company to the 
benefits of the agreements of the railway companies, parties of the 
first part, to make the payments" provided for in paragraphs 4 and 5 
of article II. 

The concluding clauses of the contract are that "the pledge to the 
trustee of all the rights, benefits, and advantages to which the Pacific 
Company may be entitled hereunder contained in said first mortgage 
of the Pacific Company is hereby assented to, ratified, and confirmed," 
and it was expressly agreed that the interest of each and all the par- 
ties to contract B should be subject and subordinate in any and every 
respect to the first mortgage of the Pacific Company. 

The mortgage made by the Western Pacific Company transferred 
and assigned to the trustee as security all the property of the West- 
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em Pacific Company then owned or thereafter to be acquired by the 
Western Pacific Company. Among the properties specially included 
in the mortgage were the rights which ttie Western Pacific Railway 
Company then owned or should acquire in contract B, which was de- 
scribed. Upon default, the mortgage provided for sale by the trustee 
by public auction or sale under judicial proceedings of all and singular 
the mortgaged property held by the trustee. This exception appears : 

''Except only the right of the trustee and of the bolden of the bonds secured 
hereby tinder said agreement between the Denver & Rio Grande BaUroad Com- 
pany, the Rio Grande Western Railway Company, Western Pacific Company, 
and 3owllng Green Trust Company to require said two first-named companies 
and each of them to make any payment or payments of money to the trustee, 
and to recover damages from said companies or either of them in default of 
any such payment or payments, which said rights and all rights secured by 
said agreement necessary for the enjoyment and enforcement of such rights 
shall remain in and survive to the trustee for the benefit of the holders of 
the bonds secured hereby, after and despite any and every sale made by virtue 
Qt this indenture, whether under the power of sale hereby granted and con- 
ferred or pursuant to judicial proceedings." 

Among the provisions of the mortgage with respect to delivery upon 
completion of any sale to the trustee of all agreements held by the trus- 
tee and sold to the purchaser under proper assignments, we find this 
language : 

"Provided, however, that so long as the Denver & Rio Grande RaUroad 
Company and the Rio Grande Western Railway Company, or either of them, 
shall, by the terms of their said agreement with the railway company and the 
trustee, be under obligation to make any payment or payments to the trustee 
either for the purpose of providing fands wherewith to make payments of 
Interest upon the bonds secured hereby or wherewith to make any payment 
into the sinking fund hereby provided for, the trustee shall not deliver said 
last mentioned agreement to any such purchaser or purchasers, although such 
purchaser or purchasers noay have succeeded to any or all the Interests and 
rights of the railway company thereunder/* 

And, further, that : 

"After any sale or sales, whether under the power of sale hereby granted 
or pursuant to judicial proceedings, any and all moneys that may be received 
by the trustee under the provisions of said agreement between the Denver & 
Rio Grande Railroad Company, the Rio Grande Western Railway Company, 
Western Pacific Railway Company, and Bowling Green Trust Company, in- 
tended to provide the trustee with moneys wherewith to pay Interest upon the 
bonds secured hereby, shall forthwith be applied by the trustee to the payment 
pro rata of the interest upon such of the bonds secured hereby as shall then 
remain unpaid in whole or in part, whether or not the same shall have been 
reduced to judgment; and any and aU moneys that may be received by the 
trustee after any such sale or sales, under the provisions of said agreement 
intended to provide the trustee with moneys wherewith to make payments into 
the sinking fund hereby established, shaU forthwith be applied by the trustee 
to the payment pro rata of the amounts remaining due for principal and In- 
terest upon the bonds secured hereby and then unpaid in whole or in part" 

On March 26, 1915, the Equitable Trust Company of New York, 
as trustee, began suit in the United States District Court for the 
Southern District of New York against the Western Pacific Railway 
Company by filing an ancillary bill to the Original bill filed here in 
California in the District Court. The District Court in New York 
appointed the same receivers of the properties of the Western Pacific 
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in that jurisdiction as the District Court had appointed here in Cali- 
fornia. 

On the 27th of May, the Equitable Trust Company, as trustee, also 
filed in the District Court of New York what it denominated its an- 
cillary dependent action in equity against the Denver & Rio Grande 
Railroad Company, Western Pacific Railway Company, and certain 
other fictitiously named defendants. This bill sets forth the agreement 
of the Denver Company as contained in contract B, the default of 
the Western Pacific and the Denver Company with respect to interest 
payment upon the first mortgage bonds of the Pacific Company, due 
March 1, 1915, and the default of both companies in payments uhder 
the sinking fund requirements under the first mortgage; that it was 
agreed that the obligations under contract B should run with the re- 
spective railroads; that suits in foreclosure of the Western Pacific 
Company's first mortgage have been commenced in California, and 
that jurisdiction has been had by ancillary suits in Utah and New 
York; that the principal of the first mortgage bonds would soon be 
declared to be due ; that a sale of the mortgaged properties would be 
nad at an early day ; that in all probability such sale would realize an 
amount less than the amount of bonds secured by the mortgage, prin- 
cipal and interest; that the Western Pacific Company was insolvent; 
and that recourse must therefore be had to the HJenver Company for 
the payment of the debt. Apparently the theory of the bill was that 
the amount of the liability under contract B of the Denver Company to 
the trustee was perhaps only the amount of the difference between the 
earnings of the Western Pacific and the amount required for interest 
and sinking fund. At all events, plaintiff in its bill asked for the true 
meaning of the contract in respect to the sinking fund payments. 

An account of earnings of the Western Pacific Company from the 
time of the creation of the first mortgage until the time of such ac- 
counting is asked for, and adjudication is prayed that the amount re- 
quired to be paid or to be secured to be paid by the Denver Company in 
fulfillment of its obligations under the contract be had. The prayer 
asked for a construction and effect of contract B with respect to the 
provision that the agreement "shall run with the railways of the sev- 
eral companies named therein," and that the provision be enforced as 
against the new Denver Company, in accordance with the meaning as 
decreed by the court. The further prayer was as follows : 

"That in respect to the amount found, upon the accounting and adjudica- 
tion hereinbefore prayed for, to be due from the old Denver Company either 
under the said contract B or under the said guaranties, the court decree and 
direct the payment thereof by the new Denver Company by a short day to be 
named by the court; that upon the faUure of the new Denver Company to 
make such payment accordingly, the amount thereof be by the decree of this 
honorable court charged upon the property of the new Denver Company, and 
that all and singular the property and effects of the new Denver Company 
be sequestered in aid of the said decree and in order to the enforcement and 
satisfaction thereof; that, in the same event, a receiver or receivers be ap- 
pointed by the court to take possession of the railways and other property and 
franchises of the defendant the new Denver Company, and the earnings, in- 
come, and proceeds thereof, with power to operate the said property, and with 
all such powers and authority as may be required to preserve the same until 
the sale thereof, as the same may be decreed and ordered by this honorable 
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oomt, and to secure the earnings of anch railroad property and franchiaes to 
the use of your orator and of the holders of said first mortgage 5 per cent, 
thirty-year gold bonds of the Western Pacific CJompany." 

On June 4, 1915, the receivers petitioned the District Court in Cali- 
fornia for instructions in respect to contract B. Chi June 9, 1915, 
hearing upon this petition was had, and on June 10th the court of its 
own motion directed that the Equitable Trust Company, as trustee, 
show cause why the dependent suit in New York should not be dis- 
missed or its prosecution stayed by the trustee until the further order 
of the court. And the court restrained the trust company, trustee, from . 
taking any further step of any nature in the New York suit until the 
return day of the order made here in California. On June 28, 1915, 
argument was had before the District Court in California, the receiv- 
ers appearing by their counsel and the trust company appearing by its 
solicitor. On February 21, 1916, the court enjoined the Equitable 
Trust Company from further proceeding with its dependent suit in 
New York, and from bringing any further action or proceeding in- 
volving contract B, and from taking any steps which might impair the 
obligation of any of the provisions of contract B without first ob- 
taining leave of the court, in California, and ordered that the Denver 
4 Rio Grande Railroad Company and the Missouri Pacific Railroad 
Company be made parties to the suit, and be compelled respectively 
to interplead, and to set up any rights which they or either of them 
might have iii the suit. 

The Equitable Trust Company has appealed to this court from the 
injunctive part of the order of the District Court just referred to, and 
it also applies for a writ of prohibition to prevent the District Court 
from compelling the Denver & Rio Grande Railroad Company and the 
Missouri Pacific Railroad Company to interplead in the foreclosure 
suit. 

Writ of mandamus is also asked directing the District Court to grant 
the motion of the plaintiff made when the stipulations heretofore re- 
ferred to were filed to enter foreclosure decree. To this petition an- 
swer is filed. 

There are also before us petitions to intervene in opposition to the 
issuance of the writs of mandate and prohibition as asked for. They 
set up that the Savings Bank & Trust Company of San Francisco 
owns 125 and represents the holders of 575 additional first mortgage 
bonds of the Western Pacific; that on March 13, 1916, it filed petition 
in the United States District Court of California for leave to intervene 
in the suit there pending between the Equitable Trust Company, 
trustee, and the Western Pacific, in which the order of injunction here- 
tofore referred to was tnade ; that the District Court ordered the peti- 
tion to be heard on March 20th, a date subsequent to the hearings 
before this court. 

The petitioners' position is, substantially, as follows: As minority 
bondholders they are not satisfied with the plan of reorganization. 
They say contract B creates an equitable lien on the Denver Railway 
as of the date of that contract, June 23, 1905, and that such lien is 
ahead of certain outstanding refunding bonds (over $33,000,000 in 
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amount), issued by the Denver & Rio Grande Railroad Company on 
August 1, 1908, and ahead of $10,000,000 of certain outstanding ad- 
justment bonds issued by the Denver & Rio Grande Company in May, 
1912. It is argued that, if contract B has created an equitable lien as 
of its date, the earnings of the Denver Railroad will be enough to pay 
the interest upon the Western Pacific Railway bonds until the prin- 
cipal is fully paid in as provided in contract B, but not quite enough 
to pay the interest on all the rcfimding bonds and all the adjustment 
bonds ; but, if no equitable lien exists, then the earnings of the Den- 
ver are insiifficient to pay its refunding and adjustment bonds and the 
Western Pacific bonds. Petitioners insist that contract B is an equi- 
table lien and that a decision that it is must vitallv affect the value of 
their Western Pacific bonds. They aver that the Equitable Trust Com- 
pany, as trustee, is not insisting that there is such an equitable lien, 
and that the trustee is not using all proper efforts to protect the rights 
of the bondholders of the Western Pacific; that the Denver (5)m- 
pany should intervene in the foreclosure suit; that the trustee herein 
and the Western Pacific whose stock is owned by the Denver and the 
Central Trust Company, trustee, for the second mortgage bondholders, 
the bonds being owned by the Denver Company, and the Boca & Loy- 
alton, whose stock is owned by the Denver Company, all consenting to 
decree, are really the Denver Company. 

The complaint in intervention enters upon some history of the bond 
issue of the Denver Company, and of the sales of the first and re- 
funding bonds of that company through the medium of certain bankers 
in New York, and alleges that the Denver Company made a trust deed 
to secure its first and refunding bonds, and that such deed of trust 
referred to contract B, thus giving the parties notice; that in 1912, 
the Denver Company made another deed of trust and another mort- 
gage to secure its adjustment bonds, amounting to $10,000,000; that 
the adjustment and refunding bonds issued by the Denver Company 
were negotiated through certain bankers named ; that the same bank- 
ers who negotiated these bonds initiated the reorganization scheme of 
the Western Pacific and the Denver & Rio Grande; that the non- 
payment by the Denver Company to the Western Pacific of the inter- 
est due by the Western Pacific in March, 1915, and the consequent 
default, and the filing of the foreclosure suit with the application for 
the appointment of a receiver immediately followed; that the bond- 
holders' protective committee is the same as the reorganization com- 
mittee ; and that in the plan to create a holding committee the mem- 
bers of the reorganization committee will be on the board of directors 
of the operating corporation of the plan. 

It is alleged that the bankers interested in the reorganization scheme 
caused the institution of the present suit, and the institution of the suit 
in the United States District Court in New York; that in the New 
York suit the Bankers* Trust Company, trustee under the mortgage 
securing the first and refunding bonds of the Denver Company, and 
the New York Trust Company, trustee under the mortgage securing 
the adjustment bonds of the Denver Company, were not made parties; 
t^at in the New York suit the Equitable Trust Company, trustee, did 
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not ask the court to declare that the obligation of the Denver Com- 
pany under contract B would be a Hen prior to the rights of the hold- 
ers of the Denver Company's first and refunding bonds or its adjust- 
ment bonds ; and that if the New York suit is jdlowed to proceed the 
rights of the interveners and other holders of the first mortgage bonds 
of the Western Pacific will be imperiled and lost, and the result will 
be that the bonds of the interveners would be subordinated to cer- 
tain first and refunding bonds and adjustment bonds of the Denver 
Company, all of which were issued through the medium of certain 
named bankers, who, it is alleged, caused the bringing of the suit. In- 
terveners also allege that the Equitable Trust Company by its course 
in the foreclosure proceeding involved in this appeal, and its course in 
proceeding in the New York suit have been against the interests of 
the first mortgage bondholders of the Western Pacific, and that the 
Denver Company is endeavoring to obtain a decree reversing the order 
of the District Court herein appealed from, to the end that it may pro- 
ceed in New York with its litigation, which will be injurious to the 
interests of the bondholders; that the plan for reorganization is in- 
tended to operate to the advantage of the Denver C5)mpany, by en- 
abling the reorganization committee to purchase at the foreclosure sale 
of the properties of the Western Pacific all the properties of that com- 
pany covered by the first mortgage at a price which the committee 
deems proper; and that the claims of depositing bondholders against 
the Denver Company will .be turned over to the reorganization, and 
that nonassenting bondholders will receive only their distributive share 
of the proceeds of the sale of the property, the intention being appar- 
ently to deprive the nondepositing bondholders of their claims against 
the Denver Company on account of contract B ; that neither the Den- 
ver Company, nor the Bankers* Trust Company, nor the New York 
Trust Company has consented to the decree of foreclosure against the 
Western Pacific, and if the properties of the Western Pacific are sold 
and the proceeds applied upon a judgment, and the judgment docketed 
against the railway company, if deficient, that the Denver Company, 
the Bankers* Trust Company, and the New York Trust Company may 
claim that the obligation of the Denver Company under contract B has 
been extinguished. 

The prayer of the interveners is that the true meaning of contract B 
in respect to the obligations of the Denver Company to the Western 
Pacific and to the trustee and to all holders of first mortgage bonds be 
declared ; that the court order the Bankers' Trust Company, and the 
New York Trust Company, and the trustees under the bond and mort- 
gage of the Denver Company, to be brought in as parties, and the 
rights of interveners and of holders of first mortgage bonds of the 
Western Pacific, and of the trustee under contract B, and of the West- 
em Pacific and the Denver under contract B, be determined, and that 
a lien be adjudged upon the railroad and property of the Denver Com^ 
pany as of June 23, 1905, and be held superior to any mortgage or 
lien of the Denver Company and the Bankers' Trust Company, as 
trustee, in refunding bonds of the Denver Company; and that it be 
declared a lien ahead of the adjustment bonds of the Denver Company^ 
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and that no sale of the Western Pacific property be granted until the 
Denver Company and the Bankers* Trust Company and the New York 
Trust Company shall become parties to the suit, and shall enter into 
an agreement protecting the interests and claims of the interveners 
and first mortgage bondholders of the Western Pacific. Further 
prayer is that, before ordering any sale of the properties of the West- 
ern Pacific, the court take evidence with respect to the value of the 
Western Pacific and fix an upset price below which the commissioner 
making the sale will not be permitted to receive a bid for said prop- 
erties, and that the upset price be high enough to protect prc^erly the 
interests of interveners and of first mortgage bondholders not parties 
to the plan of reorganization. 

[1] From the statement just made it appears that on March 1, 1916, 
as between the parties to the suit in foreclosure, there was but one dis- 
puted issue before the court. That controverted issue involved the 
right of the Boca & Loyalton Railroad Company in the three and a 
fraction miles of the Western Pacific Railway Company, sole defend- 
ant, to survive foreclosure of the first mortgage of the Western 
Pacific. But inasmuch as this matter was settled or adjusted between 
the parties to the suit before the decree was asked, it is unnecessary 
to dwell upon it at greater length. The parties to the suit were all 
agreeable to a decree in foreclosure, and upon the showing made by 
affidavit and pleadings before the court we think were entitled to 
have the case -proceed with convenient expedition, unless some matter 
arose which called for inquiry and delay. We say this because the 
affidavits presented to the court disclosed that the relief which the 
trustee asked for in behalf of the mortgage bondholders could only 
be wholly effectual by prompt judicial enforcement of the rights of 
the trustee. As already shown, among the circumstances put before 
the court were that holders of more than $37,000,000 of first mortgage 
bonds had deposited their bonds pursuant to a plan of reorganization 
under which an underwriting for the sale of $20,000,000 principal 
amount of bonds were to be issued by the purchaser at the sale ; that 
the undertaking had been performed, and that under the plan and 
agreement it must be operative before March 15, 1916, and would 
expire July 1, 1916; that to make the plan effective the properties of 
the Western Pacific must be sold, and such steps must be taken as 
would allow the benefits of such agreement to be taken before July 
1, 1916, and that if the plan should fail by reason of delay in fore- 
closure decree and sale the bondholders who are parties to the agree- 
ment will be liable in large sums for underwriting and expenses ; that 
the plan contemplated heavy expenses for railroad extensions out of 
the funds to be raised, and that it will be unnecessary to carry on the 
receivership. In critical examination of contract B it must be 'borne 
in mind that it was made contemporaneously with the mortgage of 
the Western Pacific and is to be construed accordingly. It had as a 
main purpose inducement to first mortgage bondholders, for it scarce- 
ly needs suggestion that with its existing provisions the bonds of the 
Western Pacific would bring higher prices in the financial markets 
than would an issue of bonds without such assurances. 



Digitized by 



Google 



EX PABT'B EQtTITABLB TRUST CO. 589 

[2] There appear to be separable covenants in the whole contract: 
One, wherein the Denver Company agrees to pay to the trustee of 
iJie first mortgage bonds an amount which, when added to the money 
actually paid by the Pacific Company, is enough to pay the interest 
and also the sinking fund as may be due. Another, where the Denver 
Company covenants to lend to the Western Pacific such an amount 
as will, when added to the net earnings of the Western Pacific and 
without including interest on bonds, enable the Western Pacific to 
make its interest payment As a way of effecting this, the Denver 
Company was to pay the amounts to the Western Pacific, the Western 
Pacific was to give its note to tbe Denver, and then the Western 
Pacific would make the payments. Such a mode of procedure would 
result in this: The Western Pacific could not call on the Denver to 
make payments until it had applied its earnings to pay, but the secured 
vaoTtgage bondholders could demand that the Denver pay, no matter 
what the conduct of the Western Pacific may have been respecting 
application of its earnings. 

[3, 4] Another important general subject in contract B is that of 
traffic. The Western Pacific was to secure advantage in traffic to 
the East via Colorado points. But we can pass the details of this 
feature of the contract, because they are not vital to the questions 
here under consideration. It is clear, however, that the mortgage 
covered all the traffic rights of the Western Pacific as they are defined 
in contract B. But the rights vested in the trustee with respect to the 
enforcement of the suretyship of the Denver were reserved to the 
trustee. With those several features of the contract which pertain 
directly to operation and traffic, the trustee has less direct obligation, 
although it could terminate the traffic agreement under certain condi- 
tions. They were the property of the Western Pacific, and were to 
be carried out primarily at least by the railroad ; but with the money 
matters affecting pa3rments upon bonds the trustee is to deal directly, 
and is the party in interest and authorized to bring suit to enforce 
the rights accruing to it as beneficiary. 

Contract B is, in its obligations upon the Denver Company, so ex- 
plicitly kcj)t alive for the benefit of the bondholders that provisions 
safeguarding and making certain the money payments are reiterated 
and the agreement shall (unless abrogated as therein expressly pro- 
vided) "endure until all the first mortgage bonds of the Pacific Conv 
pany shall be paid, and shall run with the railways of the said railway 
companies, parties to it, into whosever hands they may come." 

[5] It is not our intention to decide that the agreement made to run 
with the railways of the railroad companies created an equitable lien 
or charge in the nature of a lien which attached to the railway prop- 
erty of the Denver Company. The question whether or not it did 
create such a charge cannot and should not be adjudicated without 
affording to the Denver Company full opportunity to be heard. But 
we can safely say that it contains an obligation effective when the 
principal debt of the Western Pacific was not paid, and when de- 
fault in payment of interest due by the Western Pacific occurred, and 
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when the Denver Company neglected or failed to live up to the ob- 
ligations imposed upon it. 

[6] The covenant of the Denver Company and of the Western Com- 
pany to pay the trustee such amounts as will, with the amounts actually 
paid over for those respective purposes by tlie Pacific Company, be 
sufficient to meet the interest on the bon^s secured and the sinking 
fund requirements, runs not solely to the Pacific Company; nor was 
its principal purpose to aid the Pacific Company to pay its obligations ; 
nor is the trustee a mere custodian for the Pacific Company ; nor are 
the moneys, when paid over to the trustee, assets of the Pacific Com- 
pany in the same sense that its own earnings are. Far more reason- 
able a construction is it that under the covenants the trustee is the 
covenantee of a trust fund for the benefit of the bondh(dders secured 
under the terms of the first mor1^;age, and that the trustee, when it 
shall receive moneys turned over to it under the covenants, would apply 
tliem for thebenefit of the bondholders. 

Whether the covenants are strictly of suretyship, as disting^shed 
from guaranty, are questions not appropriate for decision now. It is 
enough to say that, whether one or the other in the strictest sense, 
the trustee has a right to sue the Denver Company for a breach of 
its covenants for the payment of interest and monies due, and may 
properly exercise such right in its own name for the benefit of the 
first mortgage bondholders. The mortgage itself, specially referring 
to contract B in clear words, says that in case of default in pajrment 
of interest there is the right in the trustee to "sell at public auction all 
and singular the * * * obligations, contracts, agreements, and 
interests of every description" held by the trustee, or subject to the 
indenture, excepting only the right of the trustee and of the holders 
of the bonds secured by. the mortgage under contract B, requiring the 
Denver Company to pay moneys to the trustee and to recover damages 
from the Denver Company upon default of such payments. This 
right and all rights secured by contract B necessary for the enjoyment 
and enforcement of such rights shall remain in and survive to the 
trustee for the benefit of the bondholders despite sale. When this 
undertaking by the Denver Company to pay the debt of the Western 
Pacific if it has not been paid by that company was unperformed, the 
trustee became a real party in interest, having full right to proceed 
by suit to protect the mortgage bondholders. 

[7] It is undoubtedly correct that when the Pacific Company made 
its first mortgage it pledged all the assignable rights it had under con- 
tract B. The rights of the trustee under contract B are distinct from 
the rights of the Pacific Company. Those of the Pacific Company are 
included within the mortgage of pledge and can be sold under fore- 
closure. Those of the trustee to enforce under B are not included, and 
therefore cannot be sold. They remain in and survive to the trustee 
for the benefit of the first mortgage bondholders. 

[8] The District Court in California was not asked to give relief 
against the Denver Company ; nor was it asked to appoint receivers, 
except to protect and preserve, pending the Htigation, the property 
subject to the mortgage lien, which did not include the right of the 
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trustee to enforce rights, herein involved, against the Denver Com- 
pany, for it may be reiterated that was not to be sold under foreclosure, 
but was to survive to the trustee for the benefit of the bondholders. It 
comes, then, to this: 'Hie receivers had a right to the custody of only 
the property the subject-matter of litigation described in the amended 
complaint, and none other. 

[9] 'We also believe that the trustee had a right to proceed with its 
dependent action in New York. Guardian Trust Co. v. Kansas City 
So., 146 Fed. 337, 76 C. C. A. 615. The Denver Company not being 
within this jurisdiction, and the District Court in California having 
no possession of any prcjperty except that of the Western Pacific in 
California covered by the mortgage, could not prevent the trustee from 
bringing action in personam against the Western Pacific in a jurisdic- 
tion where that corporation might be found. Should judgment be ob- 
tamed, doubtless satisfaction from the property in the hands of re- 
ceivers could not he had without the aid of the court having authority 
over the receivers. But that is outside of this dispute. 

[10, 11] The Pacific Company may have a right to proceed upon 
the liability of the Denver Company ; but that need not be considered, 
because if it has, notwithstanding its own default, and if the receivers 
may enforce such right, remedy lies not in the present action, but in 
suit in the nature of specific performance or by other plenary action 
to compel the Denver to pay to the tirustee, that being the corporation 
designated to receive the money. We may assume there was an equi- 
table lien given by contract B upon the property of the Denver Com- 
pany, and still it could not avail to defeat the right of the trustee to 
foreclose without making the Denver a party to the foreclosure suit 
The I>enver Company has no property within this jurisdiction, and in 
the event of decree the court would be without authority to enforce 
a charge against its property. 

[12] We would not in any. sense lessen the power of a court of 
equity to protect itself against being made an instrument of injustice. 
It may api)ropriately, and should, scrutinize matters brought before it 
and which are fairly within and directly related to the issues prie- 
sented. But its jurisdiction is always limited to the subject-matter in 
the case before it. In Reynolds v, Stockton, 140 U. S. 254, 11 Sup. Ct. 
773, 35 L. Ed. 464, Justice Brewer approved part of the opinion of 
Chief Justice Beasley in Munday v. Vail, 34 N. J. Law, 418, who said : 

"Jnrisdlcticm may be defined to be the right to adjudicate concerning the 
8abject*matter In the given cas& To constltnte this, there are three essen- 
tials: First, the court must have cognizance of the class of cases to which 
the one to be adjudged belongs ; second, the proper parties must be present ; 
and, third, the point decided must be, In substance and effect, within the ia- 
sne. Th&t a court cannot go out of its appointed sphere, and that its action 
Is void with respect to persons who are strangers to Its proceedings, are prop- 
ositions established by a multitude of authoritiea A defect in a Judgment 
arising from the fact that the matter decided was not embraced within the 
issne has not, it would seem, received much Judicial oonaidenLtion. And yet 
I cannot doubt that, upon general principles, su<^ a defect must avoid a Judg- 
ment It is imjpo^ble to concede that, because A. and B. are parties to a 
suit, a court can decide any matter in which they are interested, whether 
such matter be Involved in the pending litigation or not Persons, by become 
Ing mAtorBf do not place themselves, for all purposes, under the control of the 
court, and it is only oy^r these particular Interests whi^ they choose to 
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draw In qnestton that a power of judicial decisions arises. It, in tbe ordi- 
nary foreclosure case, a man and his wife being parties, the Court oi Chan- 
cery should decree a divorce between them, It would require no argmn^it to 
convince every one that such decree, so far as it attempted to affect the mat- 
rimonial relation, was void ; and yet the only infirmity in such a decree would 
be found, upon analysis, to arise from the circumstances that the point de- 
cided was not within the substance of the pending litigation." 

The record shows that neither plaintiff nor defendant invoked the 
jurisdiction of the court as against the Denver Company, and that no 
question was before the court for adjudication except the right of the 
trustee to foreclose the mortgage of the Western Pacific. 

[13, 14] Under the usual rule of the federal courts, if a case may 
be finally decided, between the parties litigant without bringing others 
before the court, who would, generally speaking, be necessary parties, 
such parties may be dispensed with, if they are citizens of another 
state. This in no real sense conflicts with the principle that, if those 
not before the court have rights so closely related to the issues be- 
tween the parties in court that a final decision cannot be made between 
them without affecting the rights of iiose not before the court, then 
the court may not dispense with such persons. California v. So. Pac., 
157 U. S. 229, 15 Sup. Ct. 591, 39 L. Ed. 683. The citation from 
Beach on Equity Practice made by counsel in opposition to the plain- 
tiff's appeal is very pertinent : 

"Necessary parties are those who have an interest in the controren^, but 
whose interests are separable from those of the parties before the court, and 
will not be directly affected by a decree which does cotmplete and full justice 
between them. Such persons must be made parties, if practicable, in obedi- 
ence to the general rule which requires all persons to be made parties who are 
interested in the controversy, In order that there may be an end of litigation; 
but the rule in the federal courts is that If they are beyond the jurisdictioD 
of the court, or if making them parties would oust the Jurisdictton of the 
court, the case may proceed to a final decree between the parties before the 
court leaving the rights of the absent parties untouched, to be determined in 
any competent forum. * * * Indispensable parties are those who not 
only have an interest in the subject-matter of the controversy, but an inters 
est of such a nature that a final decree cannot be made without either af- 
fecting their interests or leaving the controversy in such a condition that Its 
final determination may be wholly Inconsistent with equity and good con- 
science." 

[15] It is argued that equity rule 37 (198 Fed. xxviii, 115 C. C. A. 
xxviii) gave to the court power to order that the Denver be made a 
party. It provides that: 

*** * * Any person may at any time be made a party if his presence is 
necessary or proper to a complete determination of the cause." 

Having shown that the Denver was not a necessary or proper party 
to the cause before the court, the rule is inapplicable. Vaughan v. 
Black et al., 63 Mich. 215, 29 N. W. 523; Winsor v. Ludington, 77 
Mich. 215, 43 N. W. 867. 

[16] The receivers are not necessary parties to the appeal from 
the injunction issued. The record fails to show that the court acted 
upon any motion for injunction made by them. On the contrary, tlie 
learned District Judge remarked that the receivers stand indifferent as 
to how the litigation shall go. The order appealed from was made by 
the court, acting of its own motion, under tiie behef that it had power 
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to cofitfo! and direct the trustee in respect to its actions in New York 
and elsewhere. 

[17,18] We may well doubt whether the petition in intervention 
has legal relevancy to the proceedings pending before us. But, pass- 
ing that point, and regarding the theory of the application to intervene 
as resting upon the contention that contract B creates an equitable Hen 
upon the properties of the Denver Company superior to adjustment 
and refunding mortgages issued by the Denver Company, there is 
nothing authorizing the court to infer that the trustee does not intend 
to do its duty and assert such a claim against the Denver Company 
after the foreclosure of the mortgage on the properties of the West- 
ern Pacific. Shaw v. Railroad Company, 100 U. S. 605, 25 L. Ed. 
757. It is hardly conceivable that the trustee of so important a trust as 
is conferred upon the Equitable Trust Company will incur the liability 
which win come to it if it should be recreant in the performance of 
its obligations to enforce every right conferred by contract B for the 
protection of the first mort^;age bondholders. We cannot here hold 
that an election by the trustee to enforce any rights that the mortgage 
bondholders may have under contract B against the Denver Company 
after foreclosure indicates infidelity to its trust. Possible contro- 
versies which may arise if it should be decided that contract B creates 
an equitable lien cannot be disposed of in this litigation. So plain 
do we think it that a failure to assert the claim of the trustee against 
the Denver Company on contract B and to reduce any such claim 
to judgment prior to foreclosure and decree is not fraudulent that we 
need not say anything more upon the point* And as we cannot see that 
a nonassenting bondholder in the plan of reorganization can be de*- 
prived of his full right to insist that an action be brought to enforce 
contract B, we fail tO see how he can he injured by permitting the 
foreclosure proceeding to proceed. We are satisfied, however, that 
the District Court in its discretion has full power to make an order 
concerning an upset price upon the sale, if such procedure should be 
deemed desirable by the court; of course, hearing may well be ac- 
corded to these petitioners and such others as may appear to have any 
interest in the proceeding for the purpose of aiding the court in as- 
certaining and determining what the upset price should be. 

Summarizing the principal points we conclude : 

The receivers not being necessary parties to this appeal, the motion 
to dismiss the appeal must be denied. 

The trustee. Equitable Trust Company, had a right to proceed to 
foreclosure as it prayed against the Western Pacific. 

The Denver Company was not a necessary or proper party to such 
foreclosure proceedings, and the Denver Company not being within 
the jurisdiction of the court, and the court having no custody of its 
property, no order could be made compelling it to interplead in the 
foreclosure suit. 

The trustee had a right to begin action against the Denver Company 
in New York to enforce any rights accruing under contract B to the 
bondholders, and the District Court in California had no power to in- 
terfere with the trustee in proceeding with such actkm. 
281F.^-38 
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[19] That part of the order which would compel the Denver Com- 
pany and the Missouri Pacific Company to become parties to interplead 
having been in excess of jurisdiction, writ of prc^iibition is properly 
invoked. U. S. v. Mayer, 235 U. S. 67, 35 Sup. Ct. 16, 59 L. Ed- 
129; McClellan v. Garland, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. 
Ed. 762; In re Rice, 155 U. S. 396, 15 Sup. Ct. 149, 39 L. Ed. 198. 

[20] We shall deny the petition for a writ of mandamus, becat^e 
every presumption is tiaat the District Court, being advised of the views 
of this court, will proceed to give the parties full measure of relief. 

The order appealed from is reversed. 

Petitioner's application for writ of prohibition is granted. 

The application for writ of mandamus is denied. 



GUARANTY TRPST 00. OF NEW TORK v. INTERNATIONAL STEAM 

PUMP GO. 
(Oircoit Court of Appeals, Second Olrcnit. February 16^ 2dl6w) 

No. 218. 

1. COBPORATIONS «=»560(1) — ^RECEIVERS — ^MANAGEMENT OF ProPEBTT — ^DtTTY TO 

Ask fob Inbtbuctionb. 

Where, after the ai^>olntment of receiyers for a corporation in a 
creditors' suit, installments of Interest became due on a mortgagee, a 
failure to pay which entitled the trustee to declare the entire mortgage 
debt due and to foreclose, proper practice required the receivers to apply 
to the court for instructions with respect to the payment of such Interest. 

[Ed. Note.— For other cases, see Corporattons, Gent. Dig, || 2258, 2257, 
2262; Dec. Dig. <8s»560(l).] 

2. GOBPOEATIONB $59052— RXGEtVBB»*-La»AIIITT ASTD PfeOPttlBTT OF APPOINT^ 

HBNT—GONSENT OF DiBECTOBS OF OORFOBATION. 

The consent of the direqtors of a corporation tp the appointment of re- 
ceivers in a creditors' Suit held, on the evidence, to have been made In 
good faith, from a desire to keep the corporation a going concern at a 
time when the general financial situation was extremely unoertain, and 
not through any fraud or collusion with bondholders or one class of 
stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. | 2201 ; I>ec. 
Dig. <g=»552.] 

3. COBPORATIONS ^=S>47&— MOBTGAGES — RiGHT OF TRUSTEE TO FOBECLOSS RE- 

CEIVERSHIP FOB Corporation Mortgagor. 

Where there was default in the payment of interest and sinking fond 
due on a mortgage by a corporation which was in the hands of receivers, 
the trustee properly exercised its power to declare the mortgage debt due 
and bring a foreclosure suit 

[Bd. Nbte.— For other cases, see Corporations, Cent Dig. H 1869, 1872- 
1874 ; Dec. Dig. <&=2>479.] 

Appeal from the District Court of the United States fof the South- 
em District of New York. 

Suit in equity by the Guaranty Trust Company of New York, trus- 
tee, against the International Steam Pump Company. Decree for com- 
plainant, from which Gilbert Collins, as foreign receiver, appeals. 
Affirmed. 

. The following is the opinion of Mayer, District Judge, confirm- 
ing the report oi the master: 

^=s>For other cases see same topic & KBY-NUMBBR in all Ker-Numberod Digests * Indexes 
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It is lumeeessaxy to add mncli to Urn Ilteratnse of tms .proGeedins, for tbe 
report of the special master, in whose conclusions I concur, is at once concise 
and comprehensiYe, and the hearing before him was conducted along the lines 
of thorough inquiry which I had hoped for, when brushing aside, for that 
purpose, all qnestionB of laches and mere technique, I desired that the fullest 
(^portunity should be opened to the objectors to prove the serious allegations 
of collusion and fraud, as weU as the charge that the company was solvent 
on September 1, 1914, and thereafter, and able to pay the interest on the 
mortgage and the sinking fund installment which cam^ due on that day. 

While Beceiver Collins is technically the party to this controversy who in- 
terposes an amended answer, the real attacking parties are certain stock- 
holders and a committee of preferred stockholders who, anu>ng other things, 
insist that because of the unfairness of a proposed plan of reorganization 
the court should not make and enter a decree of foreclosure herein. 

An earnest address is made by these stockholders, in effect, to the discre^ 
tlon of the court to prevent what they assert will be an unjust and unfair 
rearrangement of bond and stock holding interests under the new plan which 
is Intended to be effective in due course if a sale under the decree of fore- 
closure tokes place. I have said "in effect to the discretion of the court" ad- 
visedly, because courts are not empowered to make contracts for parties in 
interest, nor can courts adjudge or decree the terms upon which a mort^ 
gagee may allow to Junior lienors* or others, participation in his mortgaged 
property when failure to pay the debt due him brings that property under 
the hammer. 

It is rare that any reorganization is satisfactory to all concerned ; for, in 
the nature of things, when there is not on hand enough to satisfy every obli- 
gation in full, some, and p^haps all, must suffer more or less ; but, in the 
absence of fraud in the inception or a fraudulent scheme to which court pro- 
ceedings are necessary incidents, the field in which the battle for respective 
adjustments must be fought out is beyond the court room, for the court can 
only ask whether, without the aid of fraud or unlawful means, the debt is 
really and justly due. 

It is dear, therefore, that the court cannot directly or indirectly rewrite 
this reorganization agreement and I should not state something so obvious, 
were it not for the fiict that the argument, so urgently pressed, comes down 
to that. The charges of fraud and collusion are not only not sustained, 
but are affirmatively disproved, as the record abundantly shows. 

To have a real understanding of a situation, we must put ourselves back 
to the time when the event occurred. I well remember when the application 
for the appointment of receivers was made. The European War had gravely 
disturbed j^nftnpini conditions, and as a consequence credit was tightened to 
the straining point. There was a large measure of forbearance and calm 
good sense, but financial institutions, of necessity, were reluctant to lend 
money in those earlier days of that trying period, for no man was wise enough 
to see f^ ahead ; and, on August 26, 1914, and September 1, 1914, that any 
banking institution would lend money to the overcapitalized and overloaded 
International Steam Pump Company, doing a hesitant business, was a propo- 
sition so unlikely as not to suggest serious discussion. General business con- 
ditions, perhaps, were slightly better on December 2, 1914, the date when 
the trustee declared the principal djae, but the condition of the company was 
no better for the practical purpose of relieving the default 

[1] I have no doubt that ha4 the receivers applied to me for instructions, 
I would not have seen the way clear for the default to be relieved in view of 
the situation of the company and the then conditions of ite business and 
of business at large. I regret that the receivers did not ask the court for 
instructions. Such a course might have averted the present controversy, and 
receivers are herewith informed that in all future cases they must apply for 
instructions'; but there is no reason to believe that this oqiission was purpose- 
ful, for, in view of the petition for leave to issue receivers* certificates 
(Exhibit R) on or about September 18, 1914, they might naturally conclude that 
it would be an act of supererogation to ask what they should do in respect 
of the interest and thSe sinking fund installments in default when they had 
been authorised to r&ise a large fund becauscf "without adequate capital 
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wiCh wUdi to carry on the baslness of deftodant company so as to preiserTe 
and protect Its property and assets." 

In pointing out the course to be pursued by receivers hereafter, I am not to 
be understood as criticizing counsel for the receivers (upon whose advice, in 
such a matter, receivers are entitled to rely) ; for his labors have been marked 
by unceasing effort and a hig^ sense and practice of devotion. The sngges- 
tion now made that the default may be cured at this time is highly impractical 
ble, even if it were possible as a matter of law. The corporation has been 
declared dissolved and its charter forfeited by a decree of a court of compe- 
tent jurisdiction. I know of no means to bring it to life. It cannot be that 
the CJourt of Chancery of New Jersey would vacate its own decree on a 
state of facts which cannot be changed, and in any event I cannot speculate on 
the ultimate result of further litigation along that line. 

Other suggestions as to the sale of the plant and the borrowing by the 
receivers of money with which to pay the interest and sinking fund install- 
ments, are likewise impracticable. This court must keep faith with its own 
certificate holders and has always done so, and, after all, business is not 
an abstraction, but a real thing, and even if only $1,300,000, and not $10,200,- 
000, were required, there is only one way, in Justice to this property, to pro- 
duce it and that is to produce it To theorize about it may be interesting 
but is not convincing. 

To conclude; The trustee was fully within its rights, there is no susgestion 
that its conduct was in any way open to question, and there was no fraud 
or fraudulent collusion to which the bondholders were parties. There are 
several reasons, as the master has pointed out, why the plaintiff must prevail ; 
but, in confirming his conclusions, I think it desirable to add that the record 
satisfies me that the directors acted In good faith when they concluded that 
a receivership was inevitable and that this course was determined upon, not 
to injure the company, nor to gain advantage for any particular class of 
security holders, but to save the business and plant as a going proposition. 

I think I understand the point of view of the complaining preferred stodc- 
bolders and their criticisms of the reorganization agreement, and it is but 
natural that they should endeavor to obtain what they may consider would 
be a just participation in the proposed reorganization; but, on examination 
of this extensive record, there is no escape from the conclusion that both the 
receivership and the foreclosure were justified on the facts as they existed on 
and from August 26th and up to December 2d. 

Mnally, I am of opinion that the court had jurisdiction in the suit in whldH 
the receivers were appointed, and unquestionably had jurlsdictioQ in the 
foreclosure suit I have examined the cases cited, and I find no case which 
authorizes the court to withhold its foreclosure decree where fraud, in some 
form, is not shown. 

The case of Bogert r. Southern Pacific Company (D. O.) 226 Fed. 500, called 
to my attention since the argument, deals with a situation which, in my 
opinion, is entirely different from the case at bar, both on the facts and in 
respect of the principles involved. For the reasons outlined, the special 
master's report will be confirmed, and the decree will pass. 

As the amended answer was interposed in good faith and the trial before 
the master will, in my opinion, be a benefit in the long run, because all the 
facts have thus become of record and the doubt which always exists In the 
absence of a full inquiry has been removed, costs (by which is meant dis- 
bursements) will not be imposed. If, however, an appeal Is taken, then the 
objectors acting through Receiver Collins will be taking their chances as 
litigants on facts which they now know, and, in the event of an affirmance, 
costs of this trial will be taxed against them In this court 

Settle decree on two days* notice. 

The following is the opinion of Special Master Gilbert in the court 
below : 

This cause was originally referred to me by order of this cour|: dated 
August 19, 1915, to hear and determine the Issues of law and fact arising in 
.said cause and to report: (1> The auKNint due. on the first lien 5 per cent 20- 
year sinking fund gold bonds of the International Steam Pump Company for 
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principal and interest ; (2) the nature, extent, and character of the property 
mortgaged and pledged by the first mortgage and deed of trust and the 
mortgage supplemental thereto of the International Steaih Pamp Ck>mpany; 
and (3) the nature, extent, and character of the property of said Intemation- 
al Steam Pump Company not subject to said first mortgage and deed of trust 
and the mortgage supplemental thereto. Subsequently, and by order dated 
October 19, 1915, Gilbert Oollins, receiver of the International Steam Pump 
Company appointed by the Chancery Court of New Jersey in an action tb 
dlBsolve the corporation, was permitted to amend his answer in this cau^e and 
to file an amended answer in the form submitted upon the application, except 
that there was stricken from the said proposed answer any and all allega- 
tions with respect to the "Anti-Trust Act of July 2» 1800 (26 Stat. 209, c. 647) 
and any defense based upon the terms of said Act** The original pleadings 
required only the taking of proof of the formal allegations of the bill, and 
this proof had been taken and completed prior to the amendment of the 
answer by Receiyer Collins. 

The amended answer filed by Receiver Conine, however, presented two new 
Issues, substantially as follows: (1) A defense that the deflault in the pay- 
ment of interest and in the payment of the sinking fund installment required 
by the mortgage in suit, which interest and sinking fund installment became 
dne September 1, 1914, was the result of collusion and fraud between the 
directors of the International Steam Pump Company and some of its stock- 
holders and Its bondholders and others; and (2) that the International 
Steam Pump Company was, on September 1, 1914, and thereafter, solvent 
and able to pay the interest on the mortgage and the sinking fund installment 
which came due on^that day, by reason of which the deCsndant should be re- 
Uered of the default Pursuant to the terms of the order of October 19, 1915, 
the taking of testimony before me on the special issues, presented by the 
amended answer of Receiver Collins began on October 19, 1915, and ended 
00 November 1, 1915. On the hearing before me, I was attended by Messrs. 
Stetson, Jennings ft Russell, solicitors for GuaiBnty Trust Company of New 
York, complainant (Mr. Wardwell and Mr. Sunderland, of counsel); by 
Messrs. Cravath ft Henderson, solicitors for the complainants Conley and 
others in the action in this court in whi<A receivers were appointed, and 
representing the bondholders* committee, of which Charles H. Sabin is 
chairman (Messrs. Paul D. Cravath and Douglas M. Moffat, of counsel) ; by 
Messrs. Alexander ft Green, solicitors for the defendant International Steam 
Pump Company, and representing the stockholders' committee, of which 
Lewis L. Clarke is efaairman (Mr. William W. Green, of counsel) ; by Leven- 
tritt. Cook ft Nathan, solicitors for the recovers appointed by this court (Mr. 
Bdgar M. Leventrltt, of counsel) ; by Mr. Merrltt Lane, counsel for Gilbert 
Oollins, the New Jersey receiver; also by Messrs. W. Bourke Coekran and 
MeDougall Hawkes, associated with Mr. Merrltt Lane. 
As to the defense based upon the charge of collusion and fraud: 
The International Steam Pump Company fcnr somer years prior to the year 
1914 owned all of the stock of various corporations which are hereafter termed 
"companies wholly owned by the International Steam Pump Company.** It 
also controlled by ownership of stock the corporations known as Henry It 
Worthington, Blake ft Knowles Steam Pump Works, and Holly Manufactur- 
ing Oimpany. These companies are hereafter referred to as "companies con- 
trolled by the International Steam Pump Company.*' All of the companies, 
either wholly owned by the International Steam Pump Company or con- 
trolled by the International Steam Pump Company, were operated as separate 
and distinct companies under the control of the International Steam Pump 
Oon4>any. 

It is quite dear, from the minutes of the various meetings of the directors 
of the International Steam Pump Company and from vari<»is reports and cor- 
respondence in evidence, that as early as the spring of the year 1913 the 
directors of the International Steam Pump Company had found the company 
to be handicai^ed by hiok of sufBlcleat working capital. At that time the 
combined companies owed the various^ banks and others on bills payable ap^ 
proximately UAOO.COO, The directors also found that the operation of 
the company and of the oampanies controlled by it was cumbersome and ex- 
penaive, because of the necessity of keeping up separate organisi^ioiis for 
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subsidiary companies; and as early as the spring of the year 1918 the 
directors began to consider plans for additional permanent working capital 
and for a so-called unification of the various plants owned or controlled by 
the International Steam Pump Company. 

There is no doubt in my mlnd» after hearing the testimony of the various 
witnesses and after reading the various exhibits submitted to me, that 
these efforts then begun by the directors were begun and conducted in good 
faith, having in mind s(^ely the interests of the company, without regard to 
any special advantage in favor of bondholders or of the holders of common 
stock, or any disadvantage to the holders of preferred stock of the Internation- 
al Steam Pump Company. In the month of May, 1913, the directors found 
it necessary to borrow the sum of $300,000, and in order to borrow this 
money they induced Messrs. William Salomon ft Company, J. B, Haggin, and 
M. Guggenheim Sons to guarantee the payment of the loan. In July, 1913, the 
directors arranged for a loan of $1,800,000 from various banks and trust oom« 
panies, pursuant to the terms of the so-called collateral trust agreement in 
evidence, whereby the International Steam Pump Company and various of the 
companies wholly owned by it and the companies c(»trolled by it pledged 
certain obligations and accounts receivable with the trustee for these various 
banks to secure this loan of $1,800,000, which according to the terms of tbs 
agreement became due on March 1, 191^ On March 2, 1914, this loan U 
$1,800,000 under the collateral trust agreement was reduced to the sum of 
$1,150,000, and a new loan was made by the various banks and trust com- 
panies, coming due according to its terms on October 2, 1914. This loan tf 
$1,160,000 was likewise secured by bills and accounts receivable of the Inter- 
national Steam Pump Company and its subsidiary companies. 

During the spring of the year 1914 the efforts of the directors to work out 
a plan for the permanent financing of the compcmy continued. Many difficol- 
ties were presented in the oonsideration of these various plans for permanent 
financing, and apparently it was impossible for any one of the various plans 
which had be^i presented to be adopted. There were several reasons for 
this. One was the difficulty of obtaining unanimous consent of the bondholders 
to the creation of a Uen prior to their mortgage. Anchor was the inability of 
the Benjfunin Guggenheim estate, which owned more than half of the common 
stock, to contribute its share of the cash required. ▲ discussion of these 
various plans to permanently finance the company and for unification of its 
various plants continued during the spring and early summer of the year 1914. 
In June or July, 1914, various of the directors of the International Steam 
]?ump Company took up with various banks and trust companies a suggestion 
to pay off the loan of $1,150,000 as of July 81, 1914, and the ptlacinir of a 
new loan to run for at least six months. It was intended in this way to effect 
an extension of the existing loan which otherwise would become due on Octo- 
ber 2, 1914. The banks were disinclined to make that arrangement at that 
time, and the directors concluded that the payment of this loan would be 
forced by the various banks on October 2, 1914, when it became due. The 
European War began on or about July 81, 1914, at or about whi<di time the 
Stock Exchange in the city of New York closed. Business conditions gener- 
ally were in a most chaotic state for some time after July 31, 1914. As it 
subsequently developed, banks did not generally call loans or force their pay- 
ment when they became due in or about the month of October, 1914 ; but it it 
impossible to state that the directors of the International Steam Pump Com- 
pany in July and August, 1914, were not in fact apprehensive of the calling of 
this loan when it should become due. 

Various meetings of the directors and others interested in the company 
were held in the months of July and August, 1914, as a result of which the 
directors of the company concluded that it was necessary for the protectioD 
of all parties interested in the company to place the company in the hands of 
receivers to be appointed by this court. In order to give this court jurisdiction, 
William Salomon & Co. arranged for the purchase of a claim from Rogeis- 
Brown of Buffalo, New York, which was assigned and transferred to Alexan- 
der J. Lindsay, who became one of the complainants in the suit for the appoint- 
ment of receivers. Mr. McCulloh,. representing J. B. Haggin, procured the 
complainant Conley, in whose name stood certain of the stock belonging to 
the Haggin family, and William Salomon & Co. also procured Mr. J. Horaoe 
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Hardine as a bondliolder to act as one of tbe complainants. It was under- 
stood by the directors that an action for the appointment of receivers 
would be brought by Messrs. Ckmley, lindaay, and Harding, and that upon 
the commencement of the action the International Steam Pump Company 
should admit the allegations of the bill and consent to the appointment of 
receivers. It is guite clear, too, that the various attorneys acting in the 
matter appreciated that the appointment of receivers would be followed by 
the foredosare of the mortgage securing the bonds, and that by reason of 
such foreclosure the control of the property would be in the hands of the 
txmdholders. 

The bonds secured by the mortgage sought to be foreclosed in this cause 
were owned by 1,631 different persons. On the 26th of August, 1914, the date 
of the appointment of the receivers by this court, the board of directors of 
the International Steam Pump Company consisted of 11 members. Of these 
directors, Messrs. Henry, Gannett, and Lane are referred to in the record as 
representing bondholders. Neither of these gentlemen are shown to have own- 
ed any bonds of the International Steam Pump Company. Mr. Henry was a 
member of the firm of William Salomon & Co., who hnd sold the bonds of the 
International Steam Pump Company in 1909 ; Mr. Gannett was a member of 
the firm of Parkinson ft Burr, of Boston, wliich firm was interested with Wil- 
liam Salomon ft Co. in the sale of the bonds; and Mr. Lajie was president 
of the Standard Trust Company of New York, which was the trustee of the 
mortgage in suit, and upon the merger of that company with the Guaranty 
Trost Company of New York became and still is a vice president of that 
company. The other members of the board had either been connected with 
some of the subsidiary concerns upon their being taken over by the Inter- 
national Steam Pump Company ^ or originally became members of the 
board at the invitation of the Guggenheim stock, with the exception of Mr. 
MoUer, who was himself a stockholder, and who represented the Haggin in- 
terests, and Mr. Parlin, who was also a holder of a very substantial block of 
preferred stock. But one of the 1,6S1 owners of bonds is shown to be II 
member of the board of direetorg of International Steam Pump Coaipany. 
Bo far as the record shows, Messrs. Henry, Gannett, and Lane were members 
of the board of directors without the kmowledge of the 1,630 holders of bonds, 
and without any authority to. represent them. 

Whatever view may be* taken of the action of the directors in oonsentiag 
to the appointment of receivers on August 26, 1914, in contemplation of the 
default in the payment of interest and of the sinking fund installment, this 
action of the board of directors, so f^r as this record shows, was entirely 
without the knowledge, approval, consent, or cooperation of these 1,630 
bondholders. If there was any bad faith on the part of the directors (and I 
do not find from the evidence that there was any), the bondholders were not 
parties to, nor had they any knowledge of, such bad faith; and there, is 
nothing in the record which will Justify a finding that the action taken by 
the directors was the result of any collusion or fraudulent device or sdieme 
to which the bondholders were a party. 

As to the ability of the International Steam Pump Company to pay the in- 
terest and sinking fund Installment which came due on September 1, 1914: 

In the presentatloji of the case to me, counsel dlscnssed the condition of the 
company as of August 26, 1014, Immediately prior to the appointment of the 
receivers, rather than its condition on September 1, 1914 ; and it will greatly 
simplify the situation if I discuss the situation as of August 26, 1914. The 
situation was substantially the same on August. 26, 1914, as it would have 
been on September 1, 1914, had receivers not been appointed. Tbe situation 
was substantially changed by the appointment of the receivers, because Im- 
mediately upon the appointment of the receivers the various banks applied 
balances to the credit of International Steam Pump Company against its 
Indebtedness to these banks; and we cannot very well discuss the ability of 
the International Steam Pump Company to pay Interest and sinking fund In- 
stallment on September 1st, because on that date the company was under 
injunction and its assets and property were in the possession of the receivers 
appointed b^ this court. 

The amount required to pay this interest and sinking fund i^istallment com- 
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log due on September 1, 1914, was $488,697.50, and the oententlon of Becelrer 
Collins Is that it was possible for International Steam Pomp Company, had 
it not gone into the hands of reoelvers, to have made these payments when 
they became due. On August 26, 1914, the cash situation of the International 
Steam Pump Company and its subsidiary companies was as follows: 

International Steam Pump Company: 

Moneys on hand in general account $290,514 32 

Moneys on hand in special account 1,131 93 

On deposit with Bankers' Trust Company under col- 
lateral trust agreement 24,902 50 



Total cash resources of International Steam Pump 
Company, including moneys with Bankers' Trust 

Company covered by collateral trust agreement. . . . $316,548 75 

Companies wholly owned by International Steam 
Pump Company: 

Moneys on hand in general account $ 28,515 14 

On deposit with Bankers' Trust Company under col- 
lateral trust agreement 32,868 89 



Total cash resources of companies wholly owned by 
International Steam Pump Company, includiui; 
moneys with Bankers' Trust Company covered by 

collateral trust agreement 61,384 03 

Henry R. Worthington: 

Moneys on hand in general account .$225,481 39 

On deposit with Bankers' Trust Company under col- 
lateral trust agreement 130,092 89 

Total cash resources of Henry R. Worthington* in- 
cluding moneys with Bankers' Trust Company cov- 
ered by collateral trust agreement • • 855,574 28 

Blake ft Knowles Steam Pump Works: 

Moneys on hand in general account $ 7,570 42 

On deposit with Bankers' Trust Company under col* 
lateral trust agreement 16,018 41 

Total cash resources of Blake A Knowles Steam Pump 
Works, including moneys with Bankers' Trust Com- 
pany covered by collateral trust agreement. ....... 28,588 88 

Holly Manufacturing Company: 

Moneys in special account (fire loss, pledged under 
Holly mortgage) 67*268 27 

Making a total of cash resources of all the companies, 
as above stated, of $824,364 16 

It will be seen at once that the International Company as a separate organi- 
zation did not have enough cash on hand to meet the payihents coming due on 
September 1, 1914. It is also apparent that, if the International Company 
cpuld possess itself of all of the cash of all the subsidiary companies, tbe 
payments could be met; and counsel for Receiver Collins insists that it was 
possible for International Steam Pump Company to have possessed itself of 
the cash of the various companies and thus meet the interest and sinking 
fund installment payments coming due September 1st The theory on which 
counsel for Receiver Collins proceeds is that these various subsidiary com- 
panies were indebted to the International Steam Pump Company in large 
sums, and that the International Company could have called upon the sub- 
sidiary companies to liquidate these obligations, and, furthermore, that the 
International Company could have required the directors of Henry R. Worth- 
ington to declare a dividend, and thus transfer cash belonging to Henry R. 
Worthington to the International Company. Counsel for Receiver Collins also 
contends that there were accounts receivable in a large amount, which could 
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have been pledged or otherwise used to i^se money, and tb&t tilere wece 
oertaM bonds whicb could haTe been used in redncing the amovnt of actual 
ctsh required and for the purpose of raising additional cash. It is necessary, 
therefore, to review generally the condition of the various companies, as of 
August 26, 1914. 

We will first take up the suggestion that the oompanies might have been 
called on to pay indebtedness to the International Steam Pump Ck)mpany and 
thus bring cash into that company. On August 26, 1914, Henry R. Wortfaing- 
toQ was Indebted to International Steam Pump Company in the sum of 
1412,221.05. This sum represented the dilference between a note of Henry R. 
Worthington to International Steam Pump CJompany tn the sum of $637,500 
and an indebtedness of Internationa] Steam Pump Company to Henry R. 
Worthington for the difTerence between $412,221.05 and $587,600. But 
this note of $587,500 of Henry R. Worthington to the International Steam 
Pmnp Company was pledged with the Bankers* Trust Company as trustee un- 
der the collateral trust agreement, so that this indebtedness of Henry R. 
Worthington to International Steam Pump Company was not available to 
the International Company. 

On the same day Blake & Knowles Steam Pump Works was Indebted to In- 
ternational Steam Pump Company in the sum of $972,966.53. Of this indebt- 
edness $885,048.19 existed on June 30, 1909. Under the terms of the mortgage 
In suit there was pledged with Guaranty Trust Company as trustee, "five 
per cent, notes or other obligations when issued of said the Blake & Knowles 
Steam Pump Worics, maturing in not more than twenty years from date, 
eridendng the entire indebtedness as of June 80, 1909, of said tbe Blake & 
Knowles Steam Pomp Works to the Company." The 5 per cent, notes referred 
to in the mortgage were never issued, and the indebtedness of June 80, 1909, 
aggregating $885,048.19, • remained an open account Counsel for the com- 
plainant insiBts that, adthough it remained an open account, tt was neverthe- 
less pledged to the Guaranty Trust Campaay under the terms of the mort- 
gage. Counsel fbr Receiver Collins contends, however, that this indebtedness 
was not affected by the mortgage, because the notes referred to had not in 
flict been issued. I am of opinion, however, that equity will deen. this claim 
of $885,04ai9 to be subject to the mortga^, leaving only $87,917.34 of open 
atscount which the International Steam Pump Company could have enforced 
against Blake 4t Knowles Steam Pump Works on August 26, 1914^ and have 
used for the purpose of raising money. 

This brings me to the accounts receivable. The situation with reference 
to accounts receivable owned by International Steam Pump Company and sub- 
sidiary companies on August 26, 1914« was as follows: 

International Steam Pump Company and com- 
panies wholly owned by It: 
Accounts receivable assigned to Bankers' Trust 

Company under collateral trust agreement $ 621,773 48 

Unasslgned accounts receivable $1,046,940 97 

Henry R. Worthington: 
Accounts receivable assigned to Bankers* Trust 

Company under collateral trust agreement 319,974 02 

Unasslgned accounts receivable 447,857 02 

Blake & Knowles Steam Pump Works: 
Accounts receivable assigned to Bankers* Trust 

Company under collateral trust agreement 117,940 88 

Unasslgned accounts receivable 112,255 66 

Holly Manufacturing Company: 
Unasslgned accounts receivable 270,583 82 

Total assigned accounts covered by the collateral 

trust agreement $1,059,688 33 

Total unasslgned accounts $1,877,557 47 

For the purpose of the discussion we must at once exclude the accounts 
assigned to the Bankers' Trust Company and covered by the collateral trust 
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agreement. Thid leaves ns witb a very large amoant of free onasstgned 
accounts reoelvable in the possession of the International Steam Pumt^ Com* 
pany and its subsidiary concerns; and it is argu^ by counsel for Becelver 
Collins that these accounts receivable could have been used in raising money 
with which to meet the interest and sinking fund installment coming due on 
September 1st, 1914. No evidence, however, was introduced before me upon 
which I can find that it was possible to reaUze money on these unassigned 
accounts receivable. The proof is that most, if not all, of these uoassigned 
accounts receivable had been tendered to the banks for thd purpose of re- 
leasing cash on hand, which under the terms of the collateral trust agreement 
could be released upon the substitution of other accounts receivable of suffi- 
cient value ; and I am unable to say that there were other means by which 
these accounts receivable could have be&a, converted into cash. 

Counsel for Receiver Collins further urges that the International Steam 
I^imp Company bought and owned, presumably for sinking fund, bonds of the 
par value of $138,900, and that these bonds could have been sold to the sinking 
fund, which would have reduced the amount of cash actually necessary to pay 
the interest and sinking fund installment But the answer to this suggestion 
is that at that time the market value of the bonds had largely d^redated 
and that it may not have been good business Judgment to have used these 
bonds at that time for that purpose. 

Counsel for Receiver Collins also urges that the International Steam Pump 
Company was entitled to draw down some $240,000 of bonds for improvements, 
and that these bonds might have been sold and the money used toward paying 
the intere^ and sinking fund installment. But that was Impracticablei for 
the reason that it would have been necessary to list these bonds on the .Stodc 
Exchange, which would involve publicity regarding the company's flnandal 
extremities which the board of directors desired to avoid, and furttier the 
market price of the bonds had fallen to less than- 00. I am tmable to say that 
It was bad faith or bad Judgment on the part of the directors In failing to 
draw down these bonds, assuming that the company was entitled to do so. 

Couns^ for Receiver Collins complains of the action of the International 
Company d^>ositing with the Guaranty Trust Company as trustee the 2(Kyear 
gold note of Henry R. Worthington for $178,000, and qu^tions whether the 
mortgage covered this note. However that may be, the directors of the In- 
ternational Company understood that it did and the Guaranty Trust Com- 
pany on August 26, 1914, actually held this note. It was therefore not 
available as free assets at that time. 

Counsel for Receiver Collins also urges that it was within the power of 
the directors of the International Steam Pump Company to have caused the 
directors of Henry R. Worthington to declare a dividend on stock, which 
would have brought money into the treasury of the International Steam 
Pump Company. With reference to this suggestion and all other sug- 
gestions of pressing subsidiary companies for payment of indebtedness, 
it must be borne in mind that much of the valuable assets of the In^ 
ternational Company consisted of stock holdings in subsidiary companies, and 
that the pressing of claims against subsidiary companies at that time might 
have seriously affected the financial condition of those companies, and in turn 
have seriously affected the value of the stock held by the International Comr 
pany in the subsidiary companies. 

All of the suggestions presented to me by counsel for Receiver Collins might 
have been properly presented in this court upon an application to direct the 
receivers appointed by this court to do such acts and things as might have 
realized sufficient cash to meet the interest and sinking fund installment com- 
ing due September 1, 1914, or for presentation by the receivers in an applica- 
tion to this court for instructions. The receivers did not apply to the court 
for instructions, nor did any party in interest apply to this court to direct 
the receivers in this regard. I must assume that the action of the directors 
in failing to do those things which counsel for Receiver Collins now claims 
might or could have been done was in good faith, because there is no evi- 
dence to the contrary ; and I must likewise assume, because there is no evi- 
dence to the contrary, that the receivers acted in good faith in faUing to do 
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those things whltA Receiver Collins throagli his counsel now claims might, 
or could have been dome. Tte fact remain^ tiiat the interest and slnUng fund 
installment which came due oui September 1, 191^ was not paid» and that 
the default continued for three months, and that by reason thereof the bond- 
holders are entitled to foreclose the mortgage and deed of trust in suit. 

As to the suggestion that the default may now be relieved against and the 
parties restored to the position in whi<Kh th^ were on August 26, 1914: 

On November 1, 1916^ there was due on account of the bonds secured by 
the mortgage and deed of trust in suit and for sinking fund installments, 
11,381,039.57. There is not now in the hands of the receivers sufficient moneys 
to pay this amount* and they could not pay it unless it is possible for them 
to realize moneys on accounts receivable or in some other form whicdi this 
court might approve; but a Yexy serious question is presented as to whether 
the parties can be restored to their original position. Counsel for Receiver 
Collins contends In the first place that the action in which the receivers were 
originally appointed by this court must be dismissed because of want of juris- 
diction In the cause. Tliis claim of want of ^ladiotion Is based upon t^o 
grounds: (1) That there was not such diverse citizenship aa gave the court 
Jurisdiction ; and (2) that the action of the directors in consenting to the re- 
ceivership was ultra vires. I am not able to agree with either of these con- 
tentions. I believe there was diverse citizenship, and I believe that the 
directors had the power to consent to the receivership. Ck)unsel for Re- 
ceiver Collins bases his claim of want of power in the directors to consent to 
the receivership upon section 63, page 1638, of the Compiled Statutes of New 
Jersey, which provides that within 10 days after a corporation shall become 
insolvent a meeting of stockholders shall be called ^nd the affairs of the 
company laid before them. I see nothing in this statute which makes it 
hnpossible for the directors to consent to the appointment of receivers with- 
in the period of ten days. In tact Vioe Chancellor Stevenson, in discussing 
the statute, says: "This duty imposed by this secti<Hi is not often performed, 
and for this reason: It is generally mora satisfactory; when a corporation 
gets into the condition that tids corporation is in to have a receiver ap- 
pointed as quidtly as possiUe." 

But in attempting to restore the parties to th^r original positions, we 
are met with a stiU further difficulty. An actioin was brought in the Court 
of Chancery of New Jersey by one Ethel Elms to dissolve the corporation. 
In that action si decree of insolvency was entered on the 80th of November, 

1914, by Chancellor B. R. Walker, advised by Vice Chancellor Eugene Steven- 
son. Receiver Gilbert Collins was appointed by order advised by Vice 
Chancellor Stevenson and signed by Chancellor E. R. Walker on January 8, 

1915, and an order or decree dissolving the corporation was entered on the 
28th day of April, 1915, advised by Vice Chancellor Eugene Stevenson and 
signed by Chancellor E. R. Walker. This last order or decree provides: 
"And the court doth by the power in it vested in pursuance of the statute 
therein made and provided, order, adjudge and decree that the said defend- 
ant corporation, the International Steam Pump Company, be and it hereby is 
dissolved and Its charter declared forfeited and void." 

I am therefore of opinion, and so advise, that the complainant in this cause 
is entitled to a decree of foreclosure and sale as prayed for by it 

Merritt Lane, of Jersey City, N. J. (W. Bourke Cockran, of New 
York City, of counsel), for appellant. 

Stetson, Jennings & Russell, of New York City (Paul D. Cravath, 
William W. Green, Allen Wardwell, and Douglas M. Moffat, all of 
New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. [2,3] We are satisfied that the directors of the 
Internationj^l Steam rump Company were honestly desirous to keep 
the corporation a going concern and that they consented to the receiv- 
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ership under the creditors' bill filed August 2$, 1914, only because their 
efforts to do so had been unavailing. The situation of the company 
had been most precarious for soine time past, and the financial situation 
of the country threatened to be unfavorable to debtors and to bor- 
rowers in the future. There is not a vestige of evidence that the Steam 
Pump Company or its directors colluded with the bondhcriders or 
with the common stockholders to destroy the interest of the preferred 
stockholders.' The trustee of the mortgage acted exactly as it should 
have done in filing its bill September 2, 1914, and its supplemental bill 
of foreclosure Decembers, 1914, for the protection of the bcmdholders. 
There is no reason for disturbing the decree of foreclosure or for 
interfering with the sale under it. The special master and the District 
Judge were of opinioa that the charges of fraud made in the answer 
of 3ie New Jersey receiver were wholly unsustained and we agree 
with them. 

Tht decree is affirmed, with costs. * 



COAL & COKE RX. CO. v. DEALw 

(Circuit Court of Appeals. Fourth Circuit. February 2, 1916.) 

No. 1304. 

1. CoMMEBGte ^=s»27 — ^**Intbb8Tatb Coiimbbob'7-^Fedebal Ehflotebs* Liabil- 

ity Act— TELEGBAPtt LlfTEMEV. 

One who is Injured while attempting to erect n telegraph, pole to sup- 
port wires ov^ which messages are to be sent in directing the operation 
of trains of a company engaged in interstate commerce is engaged in in- 
terstate commerce, within the meaning ot the federal Employers' Liabil- 
ity Act (Act April 22, 1908, a 149, 35 Stat 66 [Oomp. St. 1913, ff 8657- 
8665]). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 26; Dec Dig. 

For other definitions, see Worda and Phrases, First and Second Berka, 
Interstate Commerce.] 

2. Commerce <8=>27 — ^Employment in "Intebstatb Commerce" — E^bdbbai. Em- 

ployers' Liability Act, 

One engaged in employment necessary to the maintenance of any in- 
strumentality essential to the successful operation of a road by a carrier 
engaged in interstate commerce is employed in interstate commerce un- 
der the federal Employers* Liability Act. 

[Ed. Kote. — For other cases, see Commerce, Cent Dig. S 25; Dec. Dig. 
<©=>27.] 

3. Masteb Awn Sebvant <8==>107(8) — Injubies to Sebv ant— Duty of Master- 

Safe Place to Work — Federal Employers' Liability Act. 

The federal Employers' Liability Act, though abolishing the fellow- 
servant doctrine, did not change the rule as to the master's nonassignable 
duty to exercise reasonable care in providing the servants with reason- 
ably safe tools and appliances with which to perform the work required 
of him by the master. 

[Ed. Nota — ^For otbier cases, see Master and Servajit, Dec. Dig. ^=> 
107(8).] 

4. Appeal and Ebbob ^5»1002 — Review — ^VfcRDlcT — Conflictiwq Evidence. 

Where the evidence was condicting as to whether the use of a "dead- 
man" was necessary for the safety of telegraph linemen erecting poles, 

^=:»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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and whether tl^eiiUured employ^ request^ its use^ but was assured by 
the foreman that it was not necessary, the deternlination of those Issues 
by the Jury In fayor of plaintiff Is final. 

IBd. Note.— For other cases, see Appeal and Error, Ctot Dig. S§ 3985- 
8987; Dee. Dig. «^li0O2.] 

& IfASlSB AND SSEVAirr ^=»220(9 — INJT7KIE8 TO SEBYAinw^AfiSmCPTXOK . OV 

Risk — ^Assurange of Sarbty. 

Where a telegraph lineman requested the foreman to furnish a "dead- 
man" for use in erecting poles, and the foreman assured him that its use 
was not necessary, the lineman did not assume the 'risk occasioned by the 
failure to furnish the '*deadman." 

[Ed. Note.— For other cases, see Miaster and Servant. Cent Dig. f 646 ; 
Dec Dig. <8s»^0(8).] 

& Mastcb and Servant ^=»213(1) — ^Injuries to Servant — Saiv Piaoe to 
Work. 

Where a servant Is required to work in a dangerous and unsafe place 
the master is liable for any injuries sustained on account of the danger- 
ous condition, since by his contract the servant agrees to obey the mas- 
ter's orders, and a refusal to do so would involve his dismissaL 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. f 559; 
Dec Dig. «=3>213(1),] 

In Error to the District Court of the United States for the North- 
em District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Action by David F. Deal against the Coal & Coke Railway Com- 
pany to recover damages for personal injuries under the federal Em* 
ployers' Liability Act. Judgment for the plaintiff (215 Fed. 285), and 
defendant brings error. Affirmed. 

George E. Price and Buckner Clay, both of Charleston, W. Va., for 
plaintiff in error. 
Harold W. Houston, of Charleston, W. Va., for defendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff instituted an action in 
the District Court of the United States for the Northern District of 
West Virginia under the federal Employers' Liability Act against the 
defendant to recover damages for alleged personal injuries. The trial 
m the court below resulted in a verdict in favor of plaintiff in the sum 
of $6,500, and the case comes here on writ of error. The plaintiff in 
error will be referred to as defendant, and the defendant in error as 
plaintiff; such being the respective positions occupied by the parties 
in the court below. 

The defendant owns and operates a steam railroad located wholly 
within the state of West Virginia, running from the city of Charleston 
to the city of Elkins. It is conceded that at the time this cause of 
action arose defendant was engaged in the interstate transportation of 
freight and passengers within the meaning of the federal Employers' 
Liability Act. As a part of its equipment it owned and maintained 
along its track a telegraph and telephone line, over which it transmitted 
orders for the movement of its trains while engaged in interstate com- 
merce. This line was out of repair at the time plaintiflF was injured. 

^s»For other caBes see same topic ft KBY-NUMBBR in all Key-Numbered Digeeto A Indexes 
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The def en^iant had in its employ a foreman by the name of Norval 
Sears whose duty it was to see that this line was kept in proper condi- 
tion. Sears had beeo in the employ of the company for 4% years, and 
was clothed with the power of hiring and discharging workmen who 
worked under him, or assigning them places to work, and of furnish- 
ing them with the requisite tools and appliances. The men who work- 
ed under Sears did so imder his direct personal commands and orders. 
At the time plaiatifF received his injuries, four men were, working 
under Sears. These workmen were Hambrick, Silman, Lewis, and 
Deal, the plaintiff. The work in which they were engaged at that 
time was tfie taking down of defective telegraph and telephone poles 
and substituting new ones. The wires were merely transferred from 
the old to the new poles. 

. At the time Deal received his injuries, each of the four men working 
under Foreman Sears had assigned to them a given part of the work 
then being done. Foreman Sears stood at the butt of the poles as 
they were being raised and placed in position, giving orders to the 
men and guiding the poles into their proper places. Hambrick, Lewis, 
and Deal were assigned the work of raising the poles, using for that 
purpose long wooden poles with iron spikes in one end. Deal, owing 
to his superior strength, had been assigned to the position of working 
directly beneath the poles as they were bein^^ raised^ while Hambrick 
and Lewis each worked on <^posite sides ot the poles, steadying and 
lifting them as they were being raised. The position pf Deal was the 
most dangerous, as he was assigned to work directly beneath the poles. 
If, for any reason, a pole should fall, it would likely strike Deal 
Among the tools and appliances then being used in the erection of the 
poles was one known as a "deadman." This is a wooden pole about 
six feet long, in the lower end of which is a spike to keep it from 
slipping when placed in position on the ground, and in the upper end 
is a semicircular piece of iron, with a small spike fitted in the middle, 
which is placed against the pole being raised. This appliance is used 
for the purpose of supporting the pole as it is being raised, to pre- 
vent it from falling, and to hold it while the men get a new hold with 
their spike poles. 

One of these "deadmen" was a part of the equipment which Fore- 
man Sears had provided for the work in hand, and is an appliance or 
tool commonly used in such work. It had been used by the men regu- 
larly, under his direct orders, while thejr had been placing and raising 
poles about 25 feet long. Having received orders from the company 
to cut the poles to 20 feet Sears had directed the men to discontinue 
die use of the "deadman." This happened the day before Deal was 
injured. There is some conflict in the testimony as to whether the 
"deadman" was with the other tools and appliances being used, on a 
hand car about SO or 60 feet from where the pole that injured Deal 
was being raised. 

It Was shown that this pole was to be erected in an unusually dan- 
gerous place. The hole in which it was to be placed was dug on the 
side of a hill, about 10 feet from the edge of a 40-foot perpendicular 
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emb^kinent. Foremaa Sears ordex'ed ^ambrick| SQman, and Deal to 
raise the pole, while Lewis was sent after a tamping ban While Ham- 
brick, Siknan, and Deal were in the act of raising the pole, it fell and 
struck Deal on the side of the head, fracturing his skull and knocking 
him over the -^-foot embankment above mentioned, r^ulting in in- 
juries so serious that rhe did not recover consciousness for 11 days^ 
His injuries resulted in an impairment of his .general .health, partial 
destruction of the sight of one eye,, dizziness when he.£;toops, and a 
material impairmeijt of his earning capacity. 

[1] We are met at the threshold of this case with the question: 
Was the plaintiff, at the time he was injured, employed in interstate 
commerce ? It is a matter of common knowledge that in order to suc- 
cessfully operate a railroad it is essential that a carrier should have 
a well-equipped telegraph or telephone line constructed and maintained 
near to and parallel with its tracks, so as to enable its train dispatcher^ 
to transmit train orders and thereby keep the engineers and conductors 
properly advised as to the relative positions of the respective trains. 
Under these circumstances a telephone or telegraph line is just as 
essential to the practical operation of the road as the track or any 
other particular part of the road's equipment. 

Owing to the recent enactment of the statute under which this suit 
was brought, there has been more or less imcertainty as to the scope 
of the same. The roadbed and track constitute an essential element in 
the operation of trains, and acting upon this theory the Supreme Court 
of the United States, in the case of Pedersen^v. Delaware, L. & W. 
R. Co., 229 U. S. 151, 33 Sup. Ct. 649, 57 I^. Ed. 1125, Ann. Cas. 
1914C, 153, in discussing this phase of the question, said: 

'Tracks and bridges are as indispensable to Interstate commerce by rail- 
road as are engines and cars, and sound economic reasons unite with settled 
nile» of law In demanding that all of tbcee instnunentiOftlas be kept In re- 
pair. The security, expedition, and efficiency of the commerce depends in large 
measure upon this being done. ♦ ♦ ♦ We are of opinion that the work of 
keeping such instrumentalities In a proper state of repair while thus used is 
so dosely related to such commerce as to be in practice and In legal contem- 
plation a part of it. Gnie contention to the contrary proceeds upon the as- 
sumption that interstate commerce by railroad can be separated into its sev- 
eral elements, and the nature of each determined regardless of its relation 
to others or to the business as a whole. But this is an erroneous assumption. 
The true test always is: Is the work in question a part of the interstate com- 
merce in which the carrier is engaged?" 

The Supreme Court having declared that one who is injured while 
carrying spikes to be used in repairing a bridge over whidi interstate 
commerce is transported is deemed to be engaged in interstate com- 
merce within the meaning of the act, it necessarily follows that, as 
in this instance, where one is injured while attempting to erect a tele- 
graph pole to be used for the purpose of supporting wires over which 
messages are to be sent in directing the operation of trains in order 
that a company engaged in interstate commerce may safely operate its 
trains, such person is engaged in interstate commerce within the mean- 
ing of the act. 

[2] It is strenuously contended that this construction would violate 
the rule announced by the Supreme Court in declaring the first Em- 
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ployers' Liability Act unconstitutional, and leaid to absurdities; in 
other words, that there would be no place where a line could be prop- 
erly drawn. The answer to this contention is, we think, that whenever 
it appears that a party injured is engaged in employment that is neces- 
sary to the maintenance of any of the instrumentalities essential to 
the successful operation of a road by a carrier engaged in interstate 
commerce, such party is deemed to be engaged in interstate commerce, 
and in case of injury, while thus engaged, is entitled to any benefits 
accruing under the federal Employers' Liability Act. 

However, it is insisted (a) that defendant was not guilty of neg- 
ligence, and (b) that plaintiff assumed the risk incident to his employ- 
ment at the time he was injured. 

[3] It is urged by counsel for defendant that by the enactment of 
the federal Employers' Liability Act "new and somewhat different 
obligations are created." While the act abolished what is known as 
the "fellow-servant doctrine," there is nothing contained therein which 
changes the rule as respects the nonassignable duty of the master to 
exercise reasonable care in providing the servant with reasonably safe 
tools and appliances with which to perform the work required of him 
by the master. In the case of Seaboard A. L. Ry. Co. v. Horton, 
233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. 
Cas. 191 5B, 475,. the Supreme Court of the United States in discussing 
this phase of the question, said : 

"There Is an imirtled obligation of the master, under his contract with those 
whom he employs, to use due care in supplying and maintaining suitable In- 
strumentalities for the performance of the work or duty which he requires 
of them, and he is liable for damages occasioned by a neglect or omission to 
fullfill this obligation, whether it arises from his own want of care or that of 
his agents to whom he intrusts the duty." 

Section 12 of Roberts' Injuries to Interstate Employes contains the 
following : 

"Except that It abolishes the common-law rule of nonliability for iBjaries 
to employes within its terms due to negUgence of fellow servants, the first 
section of the federal E^mployers' LiabiUty Act which defines when a carrier 
is liable, adopts the common-law rule of negUgence as to the two branches 
of liability mentioned. Under the act the company is not a guarantor of the 
safety of the places of work or of the machinery and appliances of the com- 
pany. The extent of its duty to its employes is to see that ordinary care and 
prudence are exercised to the end that the place in which the work is to be 
performed and the tools and appliances of the work may be safe for the work- 
men." 

Thus it will be seen that in cases like the one at bar the master is 
required to use due care in furnishing and maintaining proper instru- 
mentalities for the performance of the duty which he requires of the 
employe. 

[4] That a "deadman" is a tool or appliance in general use in the 
performance of this character of work is not denied, and that it is 
essential, as a general rule, for the protection of the employes in lift- 
ing poles is equally well estabh'shed. The plaintiff, among other things 
testified as follows : 

"Well, with a deadman, now recollect that whenever you set that under a 
pole it can't tall straight down on top of the deadman and hit a man. It can't 
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go rilr a flgliL It either has to fall sideways one "way or the otAer, or else if the 
end at the hole slips loose the far end may drop down and the bntt go up, but 
it can't go over on a man because the deadman keeps It off him. If the deadman 
bad been there it would haye fallen off of me, I would not hare been caught 
under it ; it would have fallen off of me, but we didn't have any deadman, 
and it fell direct straight down, and I had no diance to jump then at all. If 
I had had any chance to get out, I would have done it" 

Witness Hambrick also testified as follows : 

"Q. But for what particular purpose is the deadman made and used? A. 
Well, it is to support the pole, or to keep the pole, the wjfy I understand, from 
falling, from falling straight down. But of course a pole will fall, if you set 
your deadman underneath th^ p<^, it will fall if you don't steady It, but it 
will have to fall sideways. It will fall that way, or fall this way, if you. 
don't have something to steady it, keep it from falling over sideways ; but it 
won't fall straight down If you have your deadman underneath the pole, or 
tf the pole gets up so fftr, and they don't take die hole, and overbalances, o£ 
course. If you let j<rar pike slip out of It, it may topple over sideways, but 
if it don't, and the deadman is used under it the pole will simply overbalance 
over the top of the deadman, and the top of the pole will come down and leave 
the butt sticking up in the air." 

Foreman Sears, a witness for the defendant, also testified as fol- 
lows : 

"Q. Well, isn't the object of the deadman one of the main objects of using 
it to prevent a pole from falling if the pike poles turn or if they happen to 
slip? A. Why, sure it will keep it from falling back straight down. It won't 
keep it from falling sideways, though." 

While it is true that the foreman testified that the poles being placed 
on this occasion were of such a size as not to require the use of a 
"deadman," plaintiff testified that they were necessary in handling 
poles of this character, and the question was submitted to the jury and 
answered in the affirmative, which disposes of this point Therefore 
it is essential to determine as to whether a "deadman". was furnished 
on this occasion, and if not who was to blame. The plaintiff in testify- 
ing as to this point, among other things, said : 

"Q. Now, Mr. Dealf do you say that you told Mr. Sears that you ought to 
have the deadman there? A. Yes. Q. You told him there and then? A. Yes; 
I told him that looked like it might be a dangerous place, and we ought to 
have the deadman there for safety. But he says, 'You three men can raise 
that pole without any deadman.' He says, 'Throw the pole in the hole.' Q. 
Yes ; and then you undertook to do it? A. We had to do it or go down the 
line. Q. Had to do it, or go down the line, you say? A. Yes; one of the 
two. 1 wasn't in shape to be fired, myself. • • ♦ Q. Well, now, was your 
deadman on that hand car? A. No, sir; we had left it back behind some 
place. Didn't bring it with us. Q, Where had you left it? A. I don't know 
how far it was back, but we had left it back behind. Q. Well, how long had 
it been since you used it? A. I think we had used it the day before, if I ain't 
badly mistaken. I might be mistaken in that, but I know it wasn't long be- 
fore;" 

Also, witness Hambrick testified as follows: 

"Q. Did you understand or hear any conversation or statement by Mr. Deal 
to Mr. Sears? A. Well, I heard something said, but I couldn't exactly state 
to the words. Q. What was it, as near as you can tell? A. Well, it was con- 
cerning the deadman ; but what he said I don't recollect Just at this time." 
231 F.— 39 
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Also Sears, the foreman, tesrified on behalf of the defendant ks fol- 
lows: 

"Q. Mr. Sears, something has been said — Mr. t)eal has testified something 
about his liaving stated that you ought to use a deadman ; that it was dan- 
gerous not to use it in raising that pole. Did you hear any sudi remark? 
A. No, sir. Q. Was any such remark made to you? A. No, sir; not to me. 
Q. Was there a deadman available? A. Yes; we had our tools. On the eve- 
ning before, I always kept my tools right with me wherever I was working, 
and we had the deadman with our tools." 

Silman, a witness in behalf of defendant, testified that he was pres- 
ent and attempted to start the pole down into the hole ; that he never 
heard the "deadman" mentioned that morning; that he did not hear the 
defendant say that it was dangerous; that he and the plaintiff were 
not together all the tiipe that morning; that witness never asked to 
have the "deadman" brought there as he did not deem it necessary 
to use it. It is true that the testimony as to this point was conflicting, 
but the matter was submitted to the jury and found in favor of the 
plaintiff. 

[5] It is well settled that where an employe requests an overseer 
or superintendent to furnish additional tools or appliances in order to 
insure his safety, and the overseer or superintendent refuses to com- 
ply with such request but assures the employe that there is no dan- 
ger in the service which he is required to perform, the employe, under 
such circumstances, will not be deemed to have assumed the risk inci- 
dent to his employment. 

[6] By virtue of his contract the servant agrees to obey the orders 
of the master, and a refusal to do so would involve his dismissal. In 
referring to this point Fraser on Master and Servant, page 71, says: 

•'Where a servant deliberately violates liis master's orders, or refuses to 
*)bey them when given, he Is clearly guilty of the grossest breach of contract 
His duty is to obey the master In all things for which he became bound ex- 
pressly, or in which obedience is implied from the nature of the service under- 
taken." 

It is for this reason that the courts have held that where a servant is 
required to work in a dangerous and unsafe place that the master 
is responsible for any injury that he may sustain on account of such 
unsafe and dangerous condition. The following cases bear directly 
upon this point: 

The Supreme Court of Missouri in the case of Burkard v. A. Les- 
chen & Sons Rope Co., 217 Mo. 466, 117 S. W. 35, said: 

"Where a servant Is apprehensive that the place in which he is required to 
work is dangerous and unsafe, but relies ♦ • • upon the assurance of the 
foreman in charge of the work and in charge of the servant that it is safe, 
and the servant Is Injured without any negligence upon his own part, the 
master is liable." 

Also, in the case of McKee v. Tourtellotte, 167 Mass. 69, 44 N. E. 
1071, 48 L. R. A. 542, the Supreme Judicial Court of Massachusetts 
said: 

"The mere fact that a man knows the unsafe condition of a thing does not 
necessarily, as a matter of law, constitute him negligent if he does that thin?.** 
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The Supreme Judicial Court of Massachusetts in the case of Lord 
V. Wakefield, 185 Mass. 214, 70 N. E. 123, also said : 

**The plaintiff was not an experienced lineman, and he was set to work to do 
a particular thing in a particular place, under the supervision ol a superior 
who knew the fact that he was not an experienced lineman. While the con- 
versation shows that the plaintiff was apprehensive of danger if the pole was 
not guyed, yet we are of opinion that it was a case where the jury could find 
that he might weU yield his Judgment to that of his superior, and obey the 
command." 

Also, the case of Postal Telegraph-Cable Company v. Frank Grant- 
ham, 187 Fed. 52, 109 C. C. A. 370, is very much in point as to some 
of the questions involved in this case. 

The jury found as a matter of fact that the plaintiff requested the 
foreman, Sears, to furnish a "deadman," and that instead of doing 
so the foreman assured him that the use of a "deadman" was not nec- 
essary to protect him from injury. Therefore, under these circumstanc- 
es, according to the rule announced, the plaintiff did not assume the risk 
occasioned by the failure of the company to furnish a "deadman" for 
his protection at the time he was injured. 

A careful consideration of the assignment of errors which relate 
to the refusal of the court below to grant certain prayers for instruc- 
tions offered by the defendant impels us to the conclusion that the 
same are without merit. 

For the reasons stated, we are of opinion that the judgment of the 
lower court should be affirmed. 



NEW ;ETNA PORTLAND CEMENT 00. v. HATT. 
(Circuit Court of Appeals, Sixth Circuit March 7, 1916.) 
. No. 2696. 

1. Mastkb and Sebvant ^=s>125(9) — Mastbb's LuABiLrrr fob Injubt to Sebv- 

AWT — Defective Machinkbt — Knowledge of Vice Pbincipal. 

The superintendent in charge of a manufacturing plant owned and 
operated by a foreign corporation represents the corporation as to em- 
ployes, and his knowledge of defects in machinery or appliances is at- 
tributable to his principal. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S 251 ; 
Dec. Dig. «=>125(9).] 

2. Masteb and Sebvant ^=»201(3) — Action fob Injuby to Sebvant — ^DB- 

fenses. 

Where defects in machinery, of which the master was charged with 
notice by reason of the knowledge of its superintendent, rendered unsafe 
the place; where an employe was retiuired to work, it is not a defense to 
an action for his death from such cause that the danger might have been 
obviated by certain action by fellow employes outside of their regular 
duties, when there was no rule or direction of the superintendent requir- 
ing such' action. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S§ J51&- 
C23; .Dec. Dig. <S=»201(3).] 

^s»For other cases see same topic ft KBT-NUMBER In all Key-Numbered Digests ft Indexes 

Digitized by 



Google" 



612 281 mDDBRAI* BBPORTOB 

8. BfASTEB ANp Servant #=9201(3>~Ma61kb*8 Liabiutt fob IsTun to 
Sebvant— CoNctTRBiNQ Neglioenob OF Fbllow Sebvantb. 

A master is not relieved from liability for injury to an employ^ result- 
ing from defective machinery by the fact that there was concurring negli- 
gence on the part of fellow servants. 

[ICd. Note. — Por other cases, see Master and Servant, Cent Dig. |f 518- 
523; Dec. Dig. «=5>201(3).] 

4. Masteb and Servant ^=:>288(5) — ^Maatob's Liabilitt fob Injxtbt to Skbv- 

ant^-assuiiption of risk. 

An employ^, killed by an explosion of coal dust at the place where he 
was working, which had accumulated because of the leaking condition ol 
an elevator device, held not shown to have had such knowledge of the 
danger and of the surrounding conditions as to charge him, as matter ot 
law, with having assumed the risk. 

[Ed. Note. — For other cases, see Master and Servant, Oent Dig, 1 1077; 
Dec. Dig. «=>288(5).] 

5. Courts ^cs>348 — ^Fbderal Courts— Practice In — Contrxbutobt Neou- 

GENCE — ^Burden of Proof. 

In the federal courts, in an action for the injury or death of an em- 
ploy^, the burden of proving contributory negligence rests on the defend- 
ant, regardless of any contrary rule in the state courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. { ©22; Dec. Dig. 
«s>34a] 

d. Master and Servant ^cs>265(14) — ^Action fob Death of Servant — Con- 
trxbutobt Neolioenob — Pbbbuhptxon, 

Where an employ^ was killed by an explosion in the room where be 
was required to work, in the absence of any evidence to the contrary 
there is a presumption that he was in the performance of his duties and 
exercising due care for his own siifety. 

[Ed. Note. — For other cases, see Master and Servant, Oent I»g. K 893, 
908; Dec. Dig. <d=>265(14).] 

7. TBiAL ^=»108^ — ^Examination on Voib Dibb — ^Disobbtxon of Coubt. 

In an action against a manufacturing corporation to recover for the 
death of an employ^, it was not error for the court in the exercise of its 
discretion to permit plalntifTs couns^, in the examination of Jurors on 
their voir dire, to ask each separately whether he had ever been in the 
insurance business, and whether he 'had ever been agent for a particular 
insurance company named. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. ^=:»108%.] 

In Error to the District Court of tiie United States for the East- 
ern District of Michigan ; Arthur J. Tuttle, Judge. 

Action at law by Edmurson Hatt, administrator of the estate of 
William Lynn Hatt, deceased, against the New iEtna Portland Ce- 
ment Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

Luman W. Goodenough and Irvin Long, both of Detroit, Mich., for 
plaintiff in error. 

Claude H. Stevens, of Detroit, Mich., and Benj^ F. Reed, of Lapeer, 
Mich.', for defendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
COCHRAN, District Judge. 

WARRINGTON, Circuit Judge. The administrator recovered 
judgment against the cement company for alleged negligience resulting 

^=»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Di^eets ft Indexes 



Digitized by 



Google 



NEW ^TNA PORTLAND CEMENT CO. ▼. HATT (^13 

in the death of his intestate. At the date of the death the company 
was maintaining a cement factory in Genesee county, Mich., and op- 
erating the factory both day and night. The portions of the factory 
which are important here were the coal room and kiln room. The de- 
ceased was in the employ of the company and worked at night in the 
coal room as an oiler. It is enough to say of the process of manu- 
facture that a mixture of marl and clay, called "slush," was ptimped 
into rotating kilns, maintained in the kiln room, and fused into pellets 
of various sizes through the application of heat generated by burn- 
ing coal dust. The coal dust was obtained by passing bituminous slack 
coal through grinders and dryers in the coal room; 92 per cent, of 
the product would pass through a 100-mesh sieve — as the company's 
chemist stated, it was "as fine as flour." After the coal was so pulver- 
ized and dried, it was carried by gravity through a slightly inclined 
tube into the lower portion of an elevator which was maintained near 
the southeast corner of the coal room and within about 4 feet of a 
brick wall separating that room from the kiln room. The elevator 
stood in an open concrete pit, some 4V^ feet in depth below the level 
of the floor and extending into the coal room a distance of 3 to 4 feet 
from the west and south sides of the lower portion of the elevator, 
called the "boot." The elevating device extended from the floor of 
the pit to a cupola at the roof of the building, and was incased in 
sheet steel or iron. The elevator was originally designed for carrying 
all the coal dust from the boot to a point in the cupola, where provi- 
sion was made for discharging the dust into a screw conveyer and 
transferring it thence to the kilns of the kiln room. 

The casing surrounding the boot of the elevator had fallen into 
such disrepair as to admit of the escape of coal dust into the pit. 
It was not an uncommon occurrence to allow the coal dust there to 
accumulate to a depth of several feet. When these accunmlations 
were suffered to remain in the pit for a time not definitely shown — the 
company's chemist being of opinion that they would not "get afire, if 
cleaned out every 12 hours" — the dust would develop heat to the 
degree of spontaneous combustion. This was a source of danger to 
employes, since, as the witnesses in substance say, any appreciable 
quantity of coal dust falling directly upon the burning portion of the 
dust, and so as to mix with air at the place of contact, would result 
in an "explosion," as some of the witnesses term it, but rather, as we 
understand, in a dangerous flash of fire. Indeed, while no witness 
was produced who saw the deceased at the moment he received his 
injuries, the facts and circumstances shown justify the conclusion, 
and it is virtually conceded, that he was so badly burned by one 
of these so-called explosions as to cause his death some hours later. 

The day foreman sought to avoid the explosions. One method 
was to "wet the dust down" by the application of water from a hose 
conveniently located; but in practice this would cause the fire to 
smoulder; it would not extinguish the fire. Another plan of the fore- 
man was to remove the accumulations to a place outside of the fac- 
tory ; this, however, was done only in daytime and at irregular inter- 
vals, some extending over several days; there was no rule charging 
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the duty of removal upon any particular employes, and the day fore- 
man himself usually made such removals as occurred. It is true that 
one of the witnesses said the coal dust so accumulating could be re- 
turned to the elevator and carried thence to its normal destination, 
but admittedly this was impracticable after spontaneous combustion 
had set in and water had been applied. Further, the day foreman 
called the attention of Mr. Bumps, who was superintendent of the en- 
tire plant, to the defective condition of the portion of the elevator in 
question, stating, "I talked with Mr. Bumps about it, and he told me 
he ought to fix it up," and also stating that the superintendent ''would 
not give a man time to repair it, or fix it up, because he wanted the 
machinery kept going." 

At the close of all the evidence the company moved that a verdict 
be directed in its favor, relying in substance upon the grounds: (a) 
Negligence of fellow-servants; (b) assumption of risk; (c) contribu- 
tory negligence; (d) decedent was not at the time of receiving his 
injury engaged "in the course of his business or employment." The 
motion was denied. The company then presented requests for special 
instructions to the jury, which were in substantial accord* with the 
grounds relied on in the motion to direct. The contention made here 
is to the same effect. 

[ 1 ] The theory of the defense overlooks, in the first place, the compa- 
ny's responsibility for the continuing state of disrepair of the elevator 
casing. The company is a corporation organized and existing under 
the laws of the state of Maine, and, so far as appears here. Superin- 
tendent Bumps was its principal and controlling representative in 
Michigan; concededly he was the vice principal. Clearly, the com- 
pany was chargeable through him with loiowledge of the unsafe con- 
ditions prevailing at the elevator pit. Leonard Martin Const. Co. v. 
Highbarger, 175 Fed. 340, 342, 343, 99 C. C. A. 128, and citations 
(C. C. A. 6th Cir.). It is sought to excuse the company as respects 
the holes in the casing by reason of chemical conditions causing it to 
rust out quickly ; but this could not absolve the company from a rea- 
sonable discharge of its continuing duty to maintain a safe place to 
work (Kreigh v. Westinghouse & Co., 214 U. S. 249, 256, 29 Sup. 
Ct. 619, 53 L. Ed. 984) ; and here weeks, if not months, were allowed 
to elapse without attempting to repair or replace the defective parts of 
the casing. 

[2,3] It is in effect urged that the dangers arising from this ap- 
parent neglect of the company should have been avoided by the em- 
ployes through proper care of the pit ; that this was a mere detail of the 
work which could rightfully be imposed upon them. If such a theory 
as this be accepted, it is enough to say that there was a total absence 
of system or rule created or imposed by the superintendent or any 
authorized official touching the treatment of coal dust escaping into 
the pit. It results that the company itself was guilty of negligence as 
to the continuing disrepair of the casing and the consequent and 
recurring dangers due to accumulations of coal dust in the elevator 
pit; and it is, therefore, not important whether the decedent's fel- 
low servants were guilty of concurring negligence or not. Kreigh v. 
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Westinghouse & Co., supra, at page 257 of 214 U. S., 29 Sup. Ct. 619, 
53 L. Ed, 984; Texas & Pacific Ry. v. Howell, 224 U. S. 577, 582, 32 
Sup. Ct. 601, 56 L. Ed. 892; Standard Oil Co. v. Brown, 218 U. S. 
78, 85, 30 Sup. Ct. 669, 54 L. Ed. 939; Grand Trunk Ry. Co. v. Cum- 
mings, 106 U. S. 700, 702, 1 Sup. Ct. 493, 27 L. Ed. 266; Bryson v. 
Gallo, 180 Fed. 71, 76, 103 C. C. A. 424 (C. C. A. 6th Cir.); Mcers 
& Dayton v. Childers (decided by this court January 10, 1916) 228 Fed. 
640, C. C. A. . 

[4] As to assumption of risk, it cannot be said as matter of law, 
that the decedent comprehended the conditions which would bring 
about an explosion. True, he had worked in the same room and in 
the same capacity for a time during the working season of the pre- 
vious year and for something like two months during the season in 
question. This, it must be conceded, was calculated to admonish him 
of the fact that explosions might occur ; but it is not shown that he 
was ever advised or warned of the conditions that would produce an 
explosion^ and in view of the nature of the conditions, as well as the 
circumstances shown, the question of decedent's appreciation 
of the risk was a question of fact. Casey-Hedges Co. v. Oliphant 

(decided January 4, 1916) 228 Fed. 636, CCA. ; Adams v. 

Grand Rapids Refrigerator Co., 160 Mich. 590, 596, 125 N. W. 724, 
27 L. R. A. (N. S.) 953, 136 Am. St. Rep. 454, 19 Ann. Cas. 1152; 

American Car & Foundry Co. v. Matzok, 228 Fed. 179, C C A. 

(C. C. A. 3d Cir.) ; and see Boston & M. R. v. Baxter, 228 Fed. 257, 

262, — C C A. (C C A. 1st Cir.). Shortly before the injury, 

it became necessary to repair the coal dust conveyer in the cupola, 
and the night foreman seems to have given directions to two men to 
make the repair; a ladder extended from the floor to a platform 
maintained about the cupola at a point some six feet below the top of 
the elevator; while the work was in progress upon the conveyer, the 
deceased received his injuries. It is shown that there were open- 
ings between the planks which formed the floor of the platform, and 
that considerable quantities of coal dust had gathered upon these 
planks. It does not appear, howev^, that the deceased had any duty 
calling him to the platform or that he was in fact upon it at the time 
the men were working there. The machinery in the cupola was oiled 
only in the daytime ; it is open to fair inference that the decedent had 
no occasion at any time to go upon the platform; and, apart from 
the question of his knowledge of the conditions necessary to produce 
an explosion, it does not appear that he knew of the accumulations 
of coal dust on the platform. We think it is fairly deducible from all 
the proved facts and circumstances that the repairers, while moving 
about the platform, caused a considerable quantity of coal dust to fall 
from the planks and upon the coal dust in the elevator pit. Such con- 
ditions as these, when there was any fire in the pit, were the very ones 
that would produce an explosion, and it was open to the jury to find 
that the decedent was ignorant alike of this fact and also of the further 
fact that coal dust had gathered on the planks of the platform. 

[5] As regards contributory negligence, it is to be remembered that 
under the well-settled rule prevailing in the federal courts, regardless 
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of any contrary rule existing in the state courts, the burden of prov- 
ing negligence on the part of the deceased was upon the company. 
Tex. & Pac. Ry. v. Volk, 151 U. S. 73, 77, 78, 14 Sup. Ct. 239, 38 L. 
Ed. 78; Inland & Seaboard Coasting Co. v. Tolson, 139 U. S. 551, 
557, 11 Sup. Ct. 653, 35 L. Ed. 270; Indianapolis, etc., R. R. Co. v. 
Horst, 93 U. S. 291, 298, 23 L. Ed. 898; Erie R. Co. v. Weinstein, 
166 Fed. 271, 274, 92 C. C. A. 189 (C. C. A. 6th Cir.) ; Horn v. Bal- 
timore & O. R. Co., 54 Fed. 301, 304, 4 C. C, A, 346 (C. C. A. 6th 
Cir.); Missouri, K. & T. Ry. Co. v. Wilhoit, 160 Fed. 440, 443, 87 C. 
C. A. 401 (C. C. A. 8th Cir.); O'Hara v. Central R. Co. of New Jer- 
sey, 183 Fed. 739, 740, 106 C. C. A. 177 (C. C. A. 2d Cir.); Town of 
Watertown v. Greaves, 112 Fed. 183, 189, 50 C. C. A. 172, 56 L. R. 
A. 865 (C. C. A. 1st Cir.); Ellsworth v. Hunt, 168 Fed. 506, 510, 93 
C. C. A. 662 (C. C. A. 7th Cir.). It cannot safely be said that the evi- 
dence even preponderates in favor of, much less that as matter of law 
it establishes, the defense of contributory negligence. It is urged that 
the deceased might have avoided the explosion by applying water to 
the coal dust in the pit. If it be assumed (it is not satisfactorily proved) 
that he had been instructed by the day foreman to "wet this coal 
(dust) down," the evidence fails to show that he did not; but, as we 
have seen, it is shown that such treatment would not put out the fire, 
and it is not claimed that the deceased was under any duty to remove 
the contents of the pit. It is scarcely necessary to add that while coal 
dust escaped from the coal grinders and settled in the coal room and 
about the machinery, yet this did not occur in such quantity at any 
single place as to result in spontaneous combustion. One of the uses for 
which the hydrant and hose were placed in the coal room, as stated, 
was to keep the floor wet; the day foreman had instructed the dece- 
dent to use the hose for that purpose ; there is, however, no evidence 
tending to show that this duty was neglected, or that co^ dust from 
these sources had anything to do with the explosion. 

[R] As respects the claim that the decedent was not at the time 
of receiving his injuries engaged in the course of his emplo)mient, it 
is difficult to follow the argument At one stage it is urged that the 
deceased had no duty calling him to the platform of the elevator; 
at another it is insisted that he might have received an order from 
the night foreman to go to the platform and render assistance to the 
repairers; but while the evidence sustains the former theory, it is 
wholly lacking as to the latter. It is shown that the duty of the de- 
ceased required him to be about the pit at times when oiling in the coal 
room. It is, therefore, plain enough that the deceased might well have 
received his injuries while in the discharge of his ordinary duties. It 
is worthy of remark that neither the night foreman nor the men work- 
ing on the platform were called as witnesses. It is to be inferred 
from what was said in argument, that the night foreman and one of 
the repairers lost their lives in this explosion, and that the other re- 
pairer was absent from the district during the trial below. Humphrey,* 
a cement burner, saw the reflection of the fire in the coal room, and in 
"about a minute" later saw Hatt (the decedent), with his clothing on 
fire, running toward him from the coal room, when he discovered that 
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Hatt's body was badly burned. Since Hatt met his death from this 
cause within a few hours, we think the jury might have believed that 
at the time of receiving his injuries he was engaged in the perform- 
ance of his duty. Stephenson v. Brick & Tile Co., 151 Iowa, 373, 130 
N. W. 586, concerned an employ^ who had been fatally injured while 
in charge of a hoisting machine, and who, it seems, had survived his 
injuries some appreciable length of time. There were no eyewitnesses 
of the accident, and under a claim of contributory negligence error 
was assigned to a special instruction which permitted the jury "to 
consider the instincts of men which naturally lead them to avoid dan- 
ger/' In passing upon this instruction it was said (151 Iowa, 379, 130 
N. W: 589): 

"As tbe^ were no eyewitnesses of the accident, the instruction is correct 
unless the physical facts, taken in connection with the other testtmony, show 
without Question that the deceased could not have received his injuries except 
he were in a position wbqre be had no right to be or in such a position that 
he mnst be held guilty of contributory negligence in assuming that position." 

And again <151 Iowa, 380, 130 N. W. 589): • 

"Wd most assume, then, giring heed to the instinct of s^-preservation com- 
mon to mankind in general, that deceased was exercising due care for his 
own safety in performing the work he was then doing, and it was not error 
to ^ve the instruction." 

Further, in the absence of evidence to the contrary, we see no differ- 
ence in principle between the instant case, in the respect now under 
consideration, and the evidential effect diat is accorded to the finding 
of a deceased employe's body at a place where his duty had called him. 
As was said in Maguire v. Fitchburgh Railroad, 146 Mass. 383, 15 N. 
K* 904, when applying the rule alluded to : 

'*7he Jury might well have heUeved that he was on the track in the per- 
formance of his duty and in the exercise of all the care to be expected of a 
prudent man." 

A presumption of performance of duty arises in a variety of cir- 
cumstances, where there is an absence, as here, of direct testimony on 
the- point in dispute. Worthmgton v. Elmer, 207 Fed. 306, 309, 125 
C. C. A. 50, and citations (C. C. A. 6th Cir.). 

It follows from the foregoing considerations of the different 
grounds urged in support of a directed verdict, that the motion was 
rightly denied. So far as the requests for special instructions to the 
jtiry are concerned, they were embraced in the general charge, except 
as to features that in our judgment were unsound. The charge of the 
cotirt was as favorable to the company as its defense justified. 

[7] Other errors are assigned, and they have been carefully con- 
sidered; we are convinced that they were not prejudicial. There is 
one, however, which we think ought to be specially noticed. It re- 
lates to the impaneling of the jury. Counsel for the administrator 
vrere permitted to ask the talesmen, separately, upon their voir dire, 
whether any of them had ever been in the insurance business or had 
ever been an agent for the Baltimore Fidelity & Casualty Company of 
Baltimore, Md. One of the talesmen, in answer to- the first question, 
said that he had not> and another one said that he had been in the insur- 
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ance business, though no answer appears to have been made to the sec- 
ond question. Counsel for the company objected to the questions and 
requested the court to warn counsel for plaintiff against asking such 
questions. The court was disposed to allow "a very broad range" ; ex- 
ceptions were reserved, and error is assigned here. The relevancy and 
the propriety of such questions as these have been the subjects of fre- 
quent decision, where they have been presented (a) in the impaneling 
of a jury, or (b) in the examination of witnesses. A manifest distinc- 
tion arises concerning the pertinency of the questions when testing the 
quailifications of proposed jurors and when determining the admissi- 
bility of evidence under distinct issues during the trial. The weight 
of authority favors the allowance of such questions and the answers, 
where the questions appear to be presented in good faith and for the 
purpose only of ascertaining the fitness of persons summoned as ju- 
rors. Girard v. Grosvenordale Co., 82 Conn. 271, 279,' 73 Atl. 747; 
Blair v. McCormack Construction Co., 123 App. Div. 30, 33, 107 N. 
Y. Supp. 750, affirmed without opinion, and, in view of the decision 
below, apparently upon the present question, 195 N. Y. 521, 88 N. 
E. 1115; Spoonick v. Backus-Brooks Co., 89 Minn. 354, 358, 359, 94 
N. W. 1079; Heydman v. Red Wing Brick Co., 112 Minn. 158, 162, 
163, 127 N. W. 561 ; Foley v. Cudahy Packing Co., 119 Iowa, 246, 251, 
93 N. W. 284; Iroquois Furnace Co. v. McCrea, 191 111. 340, 344, 
61 N. E. 79; Swift v. Platte, 68 Kan. 10-14, 72 Pac. 271, 74 Pac. 635 ; 
Hoyt v. Independent Asphalt Paving Co., 52 Wash. 672, 677, 101 Pa. 
367; Dow Wire Works Co. v. Morgan (Ky.) 96 S. W. 530, 533; M. 
O'Connor & Co. v. Gillaspy, 170 Ind. 428, 431, and citations at 432, 
83 N. E. 738; Goff v. Kokomo Brass Works, 43 Ind. App. 642, 644, 
647, 88 N. E. 312; Fabcr v. C. Reiss Coal Co., 124 Wis. 554, 561, 562, 
102 N. W. 1049; V. C. G. M. Co. v. Firstbrook, 36 Colo. 498, 502, 86 
Pac. 313, 10 Ann. Cas. 1108; Cripple Creek M. Co. v. Brabant, 37 
Colo. 423, 426, 87 Pac. 794; Sailer v. Shoe Co., 130 Mo. App. 712, 
718, 720, 109 S. W. 794; Rinklin v. Acker, 125 App. Div. 244, 109 N. 
Y. Supp. 125. As to the scope of inquiry generally allowed to be made 
of jurors under supervision of a trial court, though not involving ques- 
tions such as the present, see Connors v. United States, 158 U. S. 
408, 413, 15 Sup. Ct. 951, 39 L. Ed. 1033; also Monaghan v. Agricul- 
tural Fire Ins. Co., 53 Mich. 238, 245, 246, 18 N. W. 797. 

On the other hand, there is a distinct class of decisions forbidding 
such questions, as well as the answers, while the cause is in course of 
trial ; the theory of these decisions is that, since there are no issues 
to which the questions and answers can have any relevancy, the real 
object of the questions is to suggest to the jury that the defendant is 
protected against loss by an indemnitor not a party to the cause : and 
the practice occasionally resorted to of so interrogating witnesses is 
censured, and, except where the designed effect appears to have been 
completely removed by action of the trial judge, is in effect penalized 
by reversal of the case in the reviewing court. Kerr v. Brass Mfg. 
Co., 155 Mich. 191, 194, 195, 118 N. W. 925; Cossclmon v. Dunfec. 
172 N. Y. 507, 65 N. E. 494; Hordern v. Salvation Army, 124 App. 
Piv. 674, 676, 109 N. Y. Supp. 131; Frahm v. Siegel-Cooper Co., 
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131 App. Div. 747, 749, 750, 116 N. Y. Supp. 90; Manufacturing Co. 
V. Woodall, 115 Tenn. 605, 609, 90 S. W. 623; Emery Dry Goods Co. 
V. De Hart, 130 111. App. 244, 247, 251 ; and see Treniblay v. Harn- 
den, 162 Mass. 383, 385, 38 N. E. 972 ; Dow v. Weare, 68 N. H. 345, 
346, 44 Atl 489. 

The instant case, of course concerns the relevancy of such inquiries 
and answers only as they occur in examinations made with reference 
to impaneling a jury. Where it appears to the satisfaction of the trial 
judge that the object sought through such inquiries and. answers as 
these is in reality solely to test the qualifications of the proposed ju- 
rors, the defendant failing, as here, to show that such indemnity does 
not exist, we think appropriate questions and answers should be al- 
lowed under supervision of the court. We do not see why this might 
not ordinarily be done effectively by a general question put to the pro- 
spective jurotrs collectively; but we are not disposed to hold that ques- 
tions may not be allowed and answered individually, where in the 
sound discretion of the judge such course is deemed necessary. The 
fact is too well understood to require more than a mere statement that 
in cases where the right of trial by jury exists litigants are entitled to 
have their cause tried before an impartial jury ; and perhaps the most 
effective meahs of securing this end is through an intelligent and legiti- 
mate exercise of the right of challenge, both peremptory and for 
cause. 

The record here is open to fair inference that a considerate exercise 
of the right of challenge was the sole object of the course pursued r 
and consequently that Aere was neither abuse of privil^e nor of dis- 
cretion in impaneling the >ury. It is not a sufficient answer to say 
that the jurors were nevertheless advised of the possible existence o£ 
indemnity; this is simply to suggest the marked distinction betweer> 
the two classes of decisions before cited. The reason for the one class 
is to protect a right; the reason for the other is to spard against a 
wrong. In other words, any question tending to reveal possible inter- 
est or bias of a person offered as a juror is admissible because of its 
relevancy to the matter of his fitness for such service; the circum- 
stance that the question has the additional effect of suggesting the ex- 
istence of a fact irrelevant to the merits of the case (indemnity in this 
instance) is not an uncommon occurrence ; this, however, is to be rem- 
edied through precautionary instructions of the court. But such a 
question and the testimony sought to be elicited, as well as their entire 
effect, become inadmissible, when offered in the course of trial, be- 
cause of total irrelevancy. The present plaintiff in error relies on de- 
cisions pertinent to the latter situation ; they are not applicable to the 
instant case. It should be added that no request was made here, ei- 
ther upon the impanehng of the jury or at the close of the evidence, 
for an instruction as to the purpose of the inquiries and answers in 
dispute and the duty of the jurors to disregard them when considering 
the merits of the cause ; and so nothing of this character is before us. 

The judgment is affirmed, with costs. 
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WESTERN MARYI4AND BY. CO. ▼. EASTERN CEMENT GTJN COw 

(Circuit Court of Appeals, Fourth Circuit. February 11, 1916.) 

No. 13d9. 

Contracts ^=»353(8) — ^AcTiow fob Bbeach — ^iNSTBUcnoNd. j 

Plaintiff coBtracted to do certain work for deCsndant railroad company 
in the conj9truction of a roundhouse, to be completed within 55 working . 

days; the contract plainly providing that defendant's chief engineer 
should be Its sole representative with respect to the work, with power to ^ 

declare the contract forfeited in case of default, and his decision to be 
conclusive in any dispute arising. Plaintiff was slow in commencing; 
and after a very small part had been done discontiuued the work in De- 
cember until spring, with the consent as claimed, of defendant's engineer 
in charge, but without the consent ojf or notice to. the chief engineer. 
• When plaintiff was again ready to commence, 87 dayfe after the contract 
was made, the roundhouse had been otherwise completed and was In use, 
and permission was refused. Held, in an action to recover damages, 
that an instruction was erroneous which permitted plaintiff to recover if 
the jury should find that defendant's engineer failed to notify it prompt- 
ly after it quit work that it was in default, and that if it had been so noti- 
fied it could have completed the work within the 55 days, since, the terms 
of the c(mtract being explicit, no such notice was required, and defendant 
could not be estopped by failure to notii^ the plaintiff of a fact whicb it 
was presumed to know. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. 8f 1837-1840; 
Dec. Dig. <g=»353(8).] 

Woods, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action at Law by the Eastern Cement Gun Company against the 
Western Maryland Railway Company. Judgment for plaintiff, and 
defendant brings error. Reversed. 

George R. Gaither, of Baltimore, Md., for plaintiff in error. 
•Francis J. Carey and James Piper, both of Baltimore, Md. (Carey, 
Piper & Hall, of Baltimore, Md., on the brief), for defendant in error. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

DAYTON, District Judge. This controversy springs from a con- 
tract dated October 25, 1912, whereby the Cement Company contracted 
to perform certain cement or "gunite" work by use of a patented 
device known as the "Cement Gun" upon the stalls of the railway's 
roundhouse then in course of construction at Hagerstown, Md. 

It is clearly shown and admitted that the contract was a "rush" one. 
The cement company undertook to start the work within 2 days and 
complete it within 55 working days, or the equivalent thereof in work- 
ing time, "f rwn the day that at least three stalls of steel or the equiv- 
alent thereof should be in place." Further, to insure the prompt com- 
pletion of the work, the contract provided that the Cement Company 
should "place at least four cement guns, with the necessary machinery 

4s»For other cases sea same topic ft KBY-NUMBER in all Key-Numberod Digests ft Indexes 
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and labor to operate the same, on the work at once, and to maintain 
this outfit, or more, if necessary, to complete the work within the time 
limit of 55 working days." Pratt, the railway's chief engineer, was 
by the terms of this contract constituted the sole executive representa- 
tive of the railway company, his decision was to be final and conclu- 
sive in any dispute arising, and he was empowered under broadest 
terms, if in his opinion the work was not efficiently prosecuted, either 
to take charge of it and with the Cement Company's tools and machin- 
ery complete it, charging over to the Cement Company the cost of 
doing so, or to declare the contract, for any failure or omission, for- 
feited, in which latter event the Railway Company was to be exonerat- 
ed from any and all liability for work done. He was also empowered, 
if deemed expedient or necessary, to stop the work, or any portion of 
it, or diminish .the force engaged upon it without claim for damage 
by reason of so do^ig. 

A careful analysis of the evidence adduced on trial clearly dem- 
onstrates that the Cement Company was wholly unprepared to meet 
the requirements of such a contract as this. Instead of being able to 
start within two days and "to place at least four cernent guns with 
the necessary machinery and labor tq operate same on.tlie.work at 
once/' it is admitted that it took it from October 25th to November 
18th, 24 days, to collect together its apparatus and get it upon the 
ground, and it was not until December 3d, 15 days thereafter, that 
it had all its scaffolding .erected, had placed chicken wire over roof 
members, and had in its machinery and some sand, although three 
stalls of steel were in place on November 18th. The work dragged 
along until December 18th, when Pierce, the Cement Company's man- 
ager in charge, "in the interest of his company," shut it down, until 
spring should bring better weather conditions. He instructed his fore- 
man to remove and pack all equipment and to lay oS all men, and pro- 
ceeded to look out for wQrk elsewhere. At this time the Cement Com- 
pany had material in the nature of wire, lumber, and piping, and one 
carload of sand on the ground. Up to then all the cement it had used 
had been Wrowed from the Railway Company, and it had only ce- 
mented a portion of one beam covering a surface of a few square 
yards. This shut-down until spring, the Cement Company claims, was 
effected by Pierce after he had discussed the matter with McCausland, 
the railway's engineer in charge, who expressed his thought that "it 
would be best for all concerned to do so." McCausland denies this, 
but in our yiew of the case it becomes immaterial whether he did or 
not The contract was too plain in its terms for any one to be misled. 
As we have said, Pratt, chief engineer, was the sole representative of 
the company with whom any modifications of it could be made or 
any such shut-down could be agreed upon. The court below very prop- 
erly so ruled, and instructed the jury that McCausland had no au- 
thority to allow the stoppage of the work. Jordan, general manager, 
and Warner, president, of Ae Cement Company, however, as disclosed 
by the correspondence introduced in evidence, assumed the contrary, 
and on December 20th, two days after, Jordan wrote Pratt asking axi 
advancement upon, the, contract price as a matt^ of favor, not of 
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right. On January 17th following he wrote a letter to McCausland, 
asking his assistance in securing this advance, and on the same day 
one to Pratt inclosing a photograph of cement gun work at the West 
Philadelphia station of the Pennsylvania Railroad as illustrating the 
character and possibilities of "gunite" work, and suggesting : 

"If this weather continues to hold, it Is very possible that we will go down 
to Hagerstown again and possibly start some sort o£ operation, provided it 
meets the approval ot Mr. McGausland." 

He further states he — 

'^expects to go to Hagerstown some time in the near future for the purpose of 
taking over a new general superintendent of construction work, who is a 
thorough civil engineer with 10 or 12 years' practical experience." 

On January 20th, he both telegraphed and wrote McCausland that 
he "would like very much to proceed with work, stall at a time," that 
the weather was favorable, his operating men 'were idle, and a "cracker 
jack new superintendent" was available. In his letter he believes the 
weather conditions will continue favorable enough to enable him to 
make considerable showing on the work, and "if it would not interfere 
with the moverrierits of locomotives in the roundhouse" he feels sure 
he could "finish several stalls before the real spring work opens 
and we put a number of guns to work." It is to be borne in mind that 
during this period of 87 days since the contract (to be executed in 55 
days) had been signed, this roundhouse had been so far completed as 
to be fit for use and was being used ; that its use was claimed to be 
worth $18,000 a month to the railway company; that it was full of 
locomotives, and that such locomotives could not be housed in it while 
the cement work was being donfe, for the rea*son that its dust would 
get into the locomotive bearings and greatly injure them ; that the sura 
total contract price for this cement work was only $12,700, and that 
cementing the steel stalls by this "gunite" process was largely an ex- 
periment, not at all necessary, other than as a preservative of the steel 
work, which could otherwise be secured by acid paint. Jordan's prop- 
osition to go down "and start some sort of operation" very naturally 
was turned down at this time and under these conditions. This led 
to a personal interview and further correspondence between Jordan 
and McCausland, and then Warner, president of the Cement Company, 
took it up with the only man, Pratt, authorized to settle the matter. In 
his first letter of February 10th he expresses his surprise that his 
company is to be "eliminated" from coating the roundhouse with an 
entirely inadequate allowance for preliminary expenses made in the 
fall and winter preceding ''before ive were ordered to shut down." In 
his letter of March 20th he expresses it as a "mutual agreement to 
discontinue/' Pratt may have regarded these expressions as somewhat 
disingenuous, in view of the fact that he had never been in any way 
consulted by any one about the shut-down and knew nothing of it 
until after its complete accomplishment by the Cement Company's 
manager in charge. The upshot of the matter was that on April 13th 
he informed Warner that the work was not stopped on instructions 
from the Railway Company, but by his manager/ Pierce, who wa> 
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handling matters in a very unsatisfactory .manner, and therefore the 
company did not consider itself liable for any, claim on account of the 
work. Thereupon. tiiis suit was instituted. 

As a matter of law, if upon the trial the defendant had asked for a 
peremptory instruction directing a verdict for itself, we are clearly of 
the opinion that it should have been given, because this evidence was 
wholly insufficient to warrant a verdict for the plaintilBf. But no such 
instruction was asked. The plaintifif however did ask, and the court 
gave the jury, an instruction to the effect thaft if they found from the 
evidence that the plaintifif Cement Company "believed in good faith 
that it had the consent of the defendant to suspend work," and "that 
the chief engineer of defendant knew that the plaintiflE so believed,'' 
and "did not notify the plaintiff promptly that it was in default under 
the contract and that it would treat the contract as forfeited," and if 
they should further, find "that the work required to be done by the plain- 
tiff could have been completed by it within 55 working days from the 
time when three stalls of steel, or the equivalent thereof ^ were in place 
on the work, had the plaintiff been so notified," they should find for the 
plaintiff. This instruction is designated in the record as "plaintiflF's 
fourth prayer." The court further refused defendant two instruc- 
tions, desigpated as defendant's first and second "prayers," which 
under the evidence were unobjectionable and should have been given. 

This fourth instruction given for plaintiff was erroneous for at least 
these reasons: First, because it was not warranted by the evidence. 
It cannot be seriously contended that the stoppage of work on De- 
cember 18th by the Cement Company was not a violation and abandon- 
ment of the contract, if it was done of its own will and without 
authority and consent of the Railway Company. It cannot be con- 
tended that the Cement Company could, under the terms of the con- 
tract, obtain this authority and consent from any one other than Pratt ; 
that the statement of McCausland, if nxade, "that it would be best for 
all concerned to stop," could and did give no such authority or con- 
sent on the part of Pratt; or that Pratt at the time of the stoppage 
knew or had any reason to know of any such expression of opinion 
by his subengineer. It is not contended for an instant that his sub- 
ordinate's judgment or opinion in this regard was submitted to Pratt 
for his approval. How, then, could the plaintiff in a legal sense "be- 
lieve in good faith that it had the consent of the defendant to suspend 
work"? If it had no such consent, and no ground to believe in good 
faith it had, how could Pratt know that it so believed? Suppose he 
might have conjectured that the plaintiff was blindly misinterpreting 
the terms of the contract, what reasonable ground had he for so do- 
ing? Was it reasonable for him to assume or conjecture that plain- 
tiff's officers were not competent to interpret the plain terms of the 
contract expressed in simple English language? If it was not rea- 
sonable for him to do so, how could the jury be permitted to con- 
jecture that he did so conjecture and from such conjecture arrive at 
knowledge that it was so ? In Midland Valley R. Co. v. Ftilgham, 104 
C, C. A. 151, 181 Fed. 91, it is very pertinently said: , . 
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''Conjecture is an nnsound-^nd unjust foundation for a verdict Juries may 
not legally guess the money or property of one litigant to another. Substan- 
tial evidence of the facts which constitute the cause of action ♦ • ♦ ii 
indispensable to the maintenance of a verdict sustaining it.*' 

But, second, the instruction is further erroneous in that it assumes 
in effect that if one executes, a plain, unambiguous contract to do work, 
abandons it upon the advice of one not a party to it, or in any way 
empowered to authorize such abandonsxient, he nevertheless am re- 
cover damages from the party whom he has injured by such act of his 
unless the other promptly notifies him that he is in default In other 
words, the injured party to a broken contract is estopped from deny- 
ing recovery of damages from him by the party breaking the contract 
unless he promptly notifies the latter of his wrongdoing. 

We can find no justification for this proposition under the law oi 
estoppel. That law holds an innocent person, under various circum- 
stances and conditions, protected from injury when he has been misled 
to his injury by another who was inert and silent when, morally and in 
good conscience, he should have been active aiid outspoken, or who 
was active and outspoken where he should have been inert and silent 
This law is for the benefit of the innocent party deceived ancj misled. 
It cannot be invoked under any conditions by a wrongdqer to secure 
gain by way of damages, profits, or otherwise from the person he has 
wronged. 

It follows that the judgment must be reversed and the case re- 
manded, with directions to the court below to set aside the verdict and 
award a new trial. 

Reversed. 

WOODS, Circuit Judge (dissenting). In this case there was a con- 
flict of evidence. The majority of the court are of opinion that the 
conflict is immaterial, and that in no view of the facts was there any 
issue for the jury. To this conclusion I am unablfe to assent The 
Eastern Cement Gun Company made a contract on October 25, 1912, 
with the Western Maryland Railway Company to cover with gunite, 
a cement preparation, certain exposed steel work on its new round- 
house under construction at Hagerstown, Md. The work was to be 
begun within 2 days and completed within SS working days. The 
contract provided : 

"For the failure to prosecute the work with an adequate force for non- 
compliance with his instructions in regard to the manner of executing the 
work, or for any other omission or neglect of the requirements of this agree- 
ment and spedflcations on the party of the first part, title said cbief oigineer 
may, at his discretion, declare this contract, or any portion or section em- 
braced therein, forfeited, which declaration and forfeiture shall exonerate the 
said Railway, Company from any and all obligations and liabilities arising 
under the contract the same as if this agreement had never been made; and 
the reserve percentage of 10 per cent upon any work done by tbe party of 
the first part may be retained forever by the Hallway CJon^any. It is mutual- 
ly agreed and understood that the decision of the chief engineer shall be 
final and conclusive in any dispute which may arise between the parties of 
the agreement relative to or touching the same." 
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The agreement also contained these provisions: 

"If It shall be necessary or expedient to stop the ^otk, or any portion of it, 
or tliat the forces employed thereon should be dimlDi^hedf the party of the 
second part shall have the right and power to stop said work, diminfish said 
force, and the par^ of the first part shall have no ckdxfl Cor danuige by 
reason thereof. But the time herein specified for the completion of the 
work shall be extended for a period equal to that during which the work is 
suspended." 

This action is for damages for repudiation of the contract and. pre- 
venting the plaintiff, the Cement Company, from completing the work. 
The Cement Company began work, but found it was operating to its 
disadvantage because of the difficulty of keejJing out of the way. of 
contractors for other portions of the work, and th^ cold yreather which 
prevented the placing ad cement by the plaintiff's process. Under 
these conditions, according to the evidence on behalf of plaintiff, Mc- 
Causland, the assistant engineer of the railway company* in immediate 
charge of the work at the rotmdhouse, agreed with the plaintiff on 
December 18, 1912, that it would be better to.-^top temporarily and re^ 
sume work in the spring. Pierce, the manager in ch^ge of the cement 
work, testified that at the time plaintiff was ready, able, and willing to 
complete the work and could have done so within the time required 
by the contract. Jordan, who became manager of the work in the lat* 
ter part of the yfear 1912, testified that the company was ready, able, 
and willing to do the work in the spring ; and Warner, the president, 
testified that in March he gave notice to Pratt, the chief 'engineer of 
the Railway Company, of his readiness to proceed. McCausland de: 
nied that he agreed for the work to be stopped and resumed in thie 
spring, and he and Pratt testified that its progress was very unsat- 
isfactory. It was not disputed, however, that McCausland notifiled 
Pratt that the Cement Company had stopped work with the inten- 
tion to resume in the spring, and that Pratt made no objection nor 
protest. He explained his failure to object or protest at the time by 
saying that he supposed the Cement Company had already stopped 
and thereby broken the contract. He did not declare the contract for- 
feited until March, 1913. There was testimony from both sides to the 
effect that it would have been almost impossible for the Railway Com- 
pany to use the roundhouse for its engines, had they allowed the 
Cement Company to continue its work in the spring. On December 
20, 1912, the general manager of the Cement Company wrote to Pratt, 
setting forth the situation, indicating the company's intention to com- 
plete the work later, and asking for financial assistance. Afterwards 
other letters of the same purport were written by officers of the Ce- 
ment Company to Pratt, as well as McCausland. The correspondence 
with McCausland admitted of the inference that he did not regard the 
contract relations of plaintiff and defendant ended by the suspension 
of the work. Pratt made no response to letters sent him on the sul>- 
jcct of later completion of the work or allowance of compensation for 
the labor and expenses incurred, until February 19, 191:3, when he 
wrote: 

"At)6ence from the office and pressure of other matters has prevented my 
being able to make earUer acknowledgment of your of the 10th Inst I hope 
281 F.— 40 
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to be tible to communicate wUh you at an early date, petting a time tor a 
conference on the matter referred to in your letter." 

On April 14, 1913, he wrote as follows: 

"Beferrlng to your communications of Marcb 20th and April 7th, I have 
to advise that in accordance with my statement to you when you called at 
the office some little time ago, the work 8,t Hagerstown was not stopped on 
instructions from the Railway Company, but by your manager, Mr. Pearson, 
who, I understand from a statement of your representative, was handling 
matters in a very unsatisfactory manner. The Railway Ck>mpany does not 
consider that you have any claim in connection with the Hagerstown work, 
but we are willing to discuss with you your actual expenditures at that point" 

This statement is sufficient, without further narrative, to make dear 
the issues made by the testimony. The District Judge instructed the 
jury on behalf of the defendant that McCausland, the assistant engi- 
neer, could not bind the Railway Company by consent to the suspen- 
sion of work with the understanding that it was to be resumed in the 
spring. He refused instructions tendered by the defendant, which un- 
der the evidence would have required a verdict for the defendant, and 
gave at the request of the plaintiif the following instruction as the 
issue on which the verdict should depend : 

"The plaintiff prays the court to instruct the jury that if they find from 
the evidence that the plaintiff believed in good faith that it had the consent 
of the defendant to suspend the work on the Hagerstown roundhouse until 
the foUowing spring, and that the chief engineer of the defendant knew that 
the plaintiff so beUeved, and shall further find that the defendant did not no- 
tify the plaintiff promptly that it was in default under the contract and that 
it would treat the contract as forfeited, and if the jury further And that 
the work required to be done by the i^ainUff could have been completed by it 
within 55 working days from the time when three staUs of steel or the equiva- 
lent thereof were in place on the work, had the plaintiff been so promptly 
notified, then their verdict shall be for the plaintiff." 

Under these instructions the jury found a verdict for the plaintiff. 
Whether action or nonaction or mere silence will operate as estoppel 
depends upon the facts of each case, under the application of some 
general principles by which they are to be tested. Here reliance is 
placed upon the silence of the chief engineer of the Railway Cqmpany 
when he was informed of the purpose of the Cemen^ Company to sus- 
pend work temporarily and resume and complete the work in the 
spring. For the silence of the chief engineer to be available as estop- 
pel, the Cement Company was under the burden of showing: (1) 
Such relationship between the parties as imposed the duty upon tiie 
chief engineer to speak to prevent loss; (2) the misleading of the 
plaintiff to its damage by the silence of the chief engineer; (3) the 
expectation chargeable. tOi.Uie chief engineer that the plaintiff would 
pfobably be misled by his silence; (4) facts indicating that a different 
course of conduct would have been taken and the" loss averted but for 
the silence of the chief engineer. Wiser v. Lawler, 189 U. S. 260, 23 
Sup. Ct 624j,47 L. Ed. 802; Brinckerhoff v. Lansing, 4 Johns. Ch. (N. 
Y.) 64, 8. Am. Dec. 538; Bank v. Lee, 13 Pet. 107, 10 L- Ed. 81; 
Carmine v. Bowen, 104 Md. 204, 64 Atl. 934, 9 Ann. Cas. 1135; 
Eareckson v. Rogers, 112 Md. 160, 75 Atl. 513; Carroll v. Manganese 
Co.; Ill Md. 252, 73 Atl. ,665. 
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The Supreme Court of Maryland thus staties the principle in Car- 
mine V. Bowen, supra: • 

**Where a person with actual or constructive knowledge of the facts in- 
duces another by his words or conduct to believe that he acquiesces in oi 
ratifies a transaction, or that he will offer no opposition thereto, and that 
other, in reliance on such belief, alters his position* such person is estopped 
from repudiating the transaction to the other's pre;|udlce." 

In Bigelow on Estoppel, 564, it is said : 

"A representation in the nature of a negative of one's rights may, as we 
have seen, arise from pure siienc^ ; and from pure, but misleading, silence with 
knowledge, or passive conduct joined with a duty to speak, an estoppel will 
arise." 

From this statement of the evidence and the law it seems clear that 
these issues of fact were involved in the decision of the cause: (1) 
Did the assistant engineer in charge of the work consent that the work 
should be suspended and resumed and finished in the spring? (2) 
Did the chief engineer know, or should he have known from the tele- 
phone message sent him by, McCa.usland, his assistant, from the let- 
tecs to him, or from the circumstances, that the plaintiff believed Mc- 
Causland to be his representative, and that as such he had authority 
to consent to the postponement of the completion of the work, and 
that he had done so? (3) Was tfie plaintiff misled by the silence of 
the chief engineer, and was it for that reason that it failed to complete 
the work within the time limit provided by the written contract ? (4) If 
• it was so misled, and the chief engineer did not intend to acquiesce 
in the postponement of the work until the spring, did justice and good 
conscience impose upon him the duty of notifying the plaintiff of his 
refusal to acquiesce in time for it to complete the work within the 
time limit? 

As to this last question it ^eems important to observe that on the 
issue of estoppel from conduct, in a law case, it is generally for the 
jury to decide, not only what the facts are, but also the issue whether 
under the facts as found the party against whom the estoppel is sejt 
up has so misled the other party by his acts or omissions as to his legal 
rights, or as to his intention to assert them, that it would be unjust 
to allow hjm to avail himself of them. Maxwell v. Bay C. & B. Co., 
41 Mich. 453, 2 N. W. 639; Snow v. Hutchins, 160 Mass. Ill, 35 
N. E. 315 ; Munroe v. Stanley, 220 Mass. 438, 107 N. E. 1012; Har- 
low V. Jaseph, 183 Mich. 500, 149 N. W. 1047; Tune v. Beeland, 131 
Ga. 528, 62 S. E. 976; Columbia & C. R, R/ Co. v. "Laurens Cotton 
MiUs, 82 S. C. 24, 61 S. E. 1089, 62 S. E. 1119. 

There are some authorities which hold, on the contrary, . that the 
question whether the inference of estoppel is to be drawn from ascer- 
tained facts is always a question of law for the court. Amarillo Bank 
V. Sanborn (Tex. Civ. App.) 169 "S. W. 1075; Pittsburg C. Co. v. 
West Side R. R. Co., 227 Pa. 90, 75 Atl. 1029;. Holt v. New England 
T. & T. Co., 110 Me. l6, 85 Atl. 159. We cannot doubt, however,- that 
where reasonable men might draw different inferences from the facts 
proved or admitted it is for the jury to draw the inference whether 
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acts, omissions, declarations, or silence of one party are of such char- 
acter as to influence the other party to do to hjs detriment what he 
would not otherwise have done, and whether the person charged with 
the acts, omissions, declarations, or silence ought in good conscience 
to bear tiie consequences. It is not easy to see why the inference of es- 
toppel in a doubtful law case should be accepted or rejected by the 
court, and not the jury, any more than the like inference on the closely 
related questions of fraud and mistake. 

On this reasoning I think the District Judge was right in rejecting 
the defendant's request to charge,* but I think he should have added 
the words, or their equivalent, which we have italicieed, so that the in- 
struction would read as follows: 

If the Jnry find from the evidence that the plaintiff beUeved in good faith 
that it had the consent of the defendant to suspend the work on the Hag^ra- 
town roundhouse -until the following spring, and that the chief ehglneer of 
the defendant knetr that the plaintiff so believed, and shall further find that 
the defendant did not notify the plaintiff promptly that it was in defiiult un- 
der the contract and that it would treat the contract as f orf elted, ^and if th€ 
Jury further Qnd that the work required to he done by the plaintiff could and 
would have been completed by it within 55 working days from the time wheq 
three stalls of steel, or the equivalent thefreof, were in place on the work, 
had the plaintiff been promptly notified, and if theit jflnA, further, that the 
Railway Companp, or it9 chief engineer, ouffht in justice and good contdence 
to have informed the plaintiff that the work would not he accepted at a 
later date, then their verdict shall be for the plaintiff. 

I therefore concur in reversing the judgment, though I am unable 
to agree to the reasoaing or conclusion of the majority. 



LEHIGH VAIiLEY R, CO. v. KILMER. 

(Circuit Court of Appeals, Second Circuit. March 14, 1910.) 

No. 202. 

L Railboadb ^=9312(3) — ^Accidents at CBOssiifos — Negugenci — Signals. 
Even if there la no statute requiring signals at highway crossings, ao 
as to make the engineer's failure to sound them negUgence per se, such 
failure is negligence, if ordinary care in the operation of trains requires 
that they be given. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. < 900 : Dec. Die. 
«=»312(3).3 

2. Railboadb ^a93{Sl(9)-^AocIDBNT^ at Cbossino — ^XnsTBUCfnoNs — Signals — 
Speed. 

In an action for injuriep to an automobile chauffeur a,t a railroad 
crossing, a charge that it was the legal duty of the defendant to give 
some adequate warning of the approach of the train to the crossing, and 
to run its train at such speed, and to have it under such control, and to 
give such warning as to avoid doing unnecessary damage to those using, 
or about to use, the crossing, was correct 

[EM. Note.— For other cases, see Railroads, Cent Dig. { 1201^ : Dec 
Dig. <S=s>351(9).] 

j^spFor other cases see same topic ft KEY-NUMBER in aU Key-Numbered Digests ft Indezea 
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t Raxlboads 4s»3d0<3) — ^Agcidkntb at Cbossirg*— Contbibutobt Iffi^aLi* 

OENCE. 

The failure of an engineer to sound the whistle or' bell on approaching 
a hiirhway croeslng does not relieve the diauffeur'ffom the necessity of 
'^ taking ordinary precavtion for the safety of llimself mnd his part^ 

[Ed. Note.~For other cases, see Railroads, Cent Dig; I 1073; Dec. 
Dig. «s»380(8).] " : ' • , 

i. Railroads ^s>335(5) — Accidbi71» at GaoBSlira — Cojsxbibutobt Nkglioencb 

— PrOXIMATB CAX7SJ5. 

The failure of one about to cross a railroad track to use due care bars 
recovery, if such negligence proximately contributed to the injury, ' but 
not otherwi^fe. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. {1028;' Dec. 
Dig. ^=»335(5).] 

5. Railboads «=»324(1)-— AcciDBNTfl at Cbossing — Oontbibutoby. Neguobnck 

— "Due Cabe.'* 

**Due care," required of one about to cross ai railroad track, means or- 
dinary care, and implies the use of such, watchfulness and precautions to 
avoid coiBing into dang^ as a person of ordinary prudence, would us^ 
under the same circumstances, in view of the danger to be avotded* but 
does not require the use of extraordinary care, or the exercise of the best 
Judgment or the wisest precaution. 

[£d. Note.— For other csises, see Railroads, Oent Dig. §§ 1020, 1022, 
1023 ; Dec. Dig. «=^24(l). 

For other definitions^ see Words and Phrases, First and Second Series, 
Due Care.} 

6. Railboaos ^s»8d4 — ^Aooident at Cbossing — Contbibutobt Nboltgenoe 

—Act in Peril. 

A chauffeur, who is suddenly put in peril by the negligent approach of 
a railroad train to a highway crossing, is excusable if he made an unwise 
decision as to what he should do. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 1027; Dec. Dig. 
«B»334.] 

7. Railboads ^s»350(30) — ^Accidents at Cbossing — ^Evidence— Contbibu- 

tobt Keoligbnce. 

In an action for injuries to a chauffeur, whose automobile was struck 
by a train at a crossing, evidence h^ld not to show, as matter of law, 
that plaintiff was contrlbutorlly negligent 

[Ed. Note.— For other cases, see Railroads, Cent Dig. ( 1189; Dec.' Dig. 
«=»350(30).1 

ft Railboads €=»d47(ll) — ^Acoident at Crossing — Contbibdtobt Neoli- 
gence — ^Lookout by Othebs. 

In determining whether an employed chauffeur was negligent in ap- 
proaching a railroad crossing, the f^ct that his employer was beside him, 
and was looking out for an approaching train, can be considered. 

[Ed. Note.— For other cases, see RailiJoads, Cent Dig. ({ 1134r-lld7; 
Dec. Dig. <?=>347(11).] 

i. Railboads ^3»860(19)— Accidents at Cbossing^- Contbibutobt Negli- 
gence — ^Place and Time to Look. 

a chauffeur, approaching a highway crossing, who stopped and looked 
for an approaching train, is not negligent, as matter of law, because he 
did not stop and look at the precise place and time where and when look- 
ing would have been of most advantage. 

[Ed. Nota— F6r other cases, see Railroads, Cent Dig. ( 1173 ; Dee. Dig, 
«=>350(19).] 

Ward, Gircuit Judge, dissenting. 

•aFor other cases see same topic ft KBY-KUMBBR In all Kej-Niimberea Digests ft IndOBces 
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In Error to the District Court of the United States for the North- 
ern District of New York. 

Action for personal injuries by Carl Kilmer against the Lehigh Val- 
ley Railroad Compaay*- Judgment for plaintiflf, and defendant brings 
error. Affirmed. . • • . . 

Cobb, Cobb, McAllister & Feinberg, of Ithaca (Riley H. Heath, of 
Ithaca, of counsel), for jilaintiff'in error. 

Hiscock, Doheny, Williams & Cowie, of Syracuse, for defendant in 
error. ... 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is an action to recover for injuries 
sustained by the plaintiff below in attempting to* cross in an automobile 
the tracks of the def enda^nt company at what is known as the Swarth- 
out crossing, near Valois, N. Y. The afutomobile was struck by a 
locomotive drawing a passenger train. The plaintiff was acting at 
the' time as chauffeur for an automobilin^ party including three other 
persons: Edgar A. Emens, who is professor of Greek in Syracuse 
University, his wife, and his sister. The two latter persons received 
injuries from which they died. Professor Emens and the plaintiff 
were injured. 

At the time of the accident the party was riding in an Oldsmobile, 
on August 28, 1910. The plaintiff had driven the automobile for about 
four months, and before that had driven cars for about two years. 
The party had been to Fayette, and gone from there, by way of 
Geneva, to Penn Yan. They left the latter place at 2 o'clock in the 
afternoon on their way back to Fayette, and the accident occurred 
about 5 o'clock that afternoon. The rear curtain of the automolrile was 
down and the side curtains were off. 

The plaintiff had the kneecap of his left knee torn off, and the lig- 
aments were torn loose from tfie knee and ankle of his leg; the left 
ankle was strained and wrenched, and the flesh and skin were torn 
off to the bone on his left shin ; the bones of the left lower leg 
were splintered and bruised; and for a considerable period he was 
deprived of the use of his ankle and knee. At the trial, almost three 
years after the accident, 'he testified that he was unable "to do hardly 
anything, only sit around; I cannot use it any in doing hard work; 
I can't lift anything, only to stand on my right foot alone." He said 
he was unable to run, and that he could walk slowly without limping, 
but that he limped badly if he walked above a moderate gait. Three 
times since the accident the kneecap had slipped out of place, had 
slid out bad enough to let the knee water off the joint. "On each of 
those three occasions, when the cap has been dislocated enough to 
flow the water, it has swollen until it filled my trouser leg very nearly. 
I wear bandages on it yet." He also testified that his knee pained him 
all the while. The surgeon and physician who treated him testified 
that when he first saw his knee it was twice the normal size ; that he 
thought his condition at the time of the trial was a permanent one, 
and that any strain like heavy hfting or pushing was liable to throw 
the kneecap out,, and that running or fast walking was liable to have 
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the same effect ; that tlie condition of his knee would grow worse as 
he got older ; that he thought it would be necessary for him to wear 
bandages in order to obtain any use of it during thfc rest of his life. 
The jury found a verdict in his favor for $5,000. 

[1] It is not necessary for us to consider at any length the negli- 
gence of defendant. The plaintiff proved that the engine gave no 
signal by bell or whistle until it gave the danger signal, two short 
blasts and two long ones, given just before or just as the engine struck 
the automobile. There were eight competent and disinterested wit- 
nesses, farmers and residents of the neighborhood, who testified pos- 
itively that no bell rang and no whistle blew until the danger signal 
sounded. In addition a number of witnesses stated that they heard 
no bell or whistle. The evidence to the contrary given by the engineer 
and firemaii and others evidently did not uppress the jury. 

In almost every state it is made by statute the duty of an engineer, 
in approaching a crossing,. to sound his whistle, or ring his hell, or 
both. Where the statute imposes the duty, the failure to comply with 
it is negligence per se. Unless the duty is imposed by statute, the 
failure to give such signals is not as matter of law a neglect of duty. 
In such a case the failure to give the signals would be a question of 
fact for the jury to decide whether, under the circumstances, the omis- 
sion amounted to a failure to exercise due care. In New York the 
General Railroad Act of 1850 made a railroad company liable for all 
damages sustained by the failure of an engineer to ring the bell or 
sound the whistle upon approaching a highway crossing. In 1886 the 
prior act was repealed. In a case which came before the Court of Ap- 
peals in 1892 the court, referring to this matter in Vandewater v. New 
York & New England Railroad Co., 135 N. Y. 583, 588, 32" N. E. 
636, 637 (18 L. R. A. 771), said: 

''Of conrse, the companies stUl owe a duty to the public at such crossings, 
as elsewhere. The dtfty is to ran their trains with care and caution, and when 
they cross such roads it may well be that the failure to give due warning by 
whistle or bell, or In some other way, would be held, under all the circum- 
stances, to be a failure to manage and run their train with proper care and 
caution, for which they would be liable to a party injured, if otherwise enti- 
tled to recover. Even when compelled by statute to make such signals, it is 
not necessarily a defense In all cases to prove that they were made. The mak- 
ing of the signals Is the least the company can do, and In a given case it might 
not be enough." Harty v. Railroad, 42 N. Y. 468; Thompson v. Central Hud- 
son R. R. Co., 110 N. Y. 636, 17 N. E. 690. 

[2, 3] In the case at bar the trial judge instructed the jury as fol- 
lows: 

*1n determining whether the defendant railway company was negligent or 
not, you must remember that It was the legal duty of the defendant to give 
some adequate or suitable warning of the approach of the train In question to 
the Swarthout crossing, where the accident occurred, and tbat at a suitable dis- 
tance therefrom to give warning. As to the speed of the train, it was the duty 
of the defendant to run the same at such a rate of 8i)eed, and to have this 
train under such control, and to give such warnings in approaching the high- 
way crossing, as to avoid doing unnecessary damage to those lawfully and 
properly using the same or about to use the same." 

We find no error in the instruction in this particular, and the ver- 
dict has established the fact that the defendant was negligent.* The 
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failure of the engineer to sound the whistle or ring the b^ did not 
relieve the plaintiff from the necessity of taking ordinary precautions 
for his and his party's safety. The negligence of the defendant's 
employes would not excuse his negligence. Schofield v. Chicago, Mil- 
waukee & St. Paul Ry. Co., 114 U. S. 615, 618, 5 Sup. Ct. 1125, 29 L. 
Ed. 224 (1885). 

[4, 5] The failure of- one about to cross a railroad track to use due 
care deprives him of his right to recover damages, if such negligence 
proximately contributed to the injury, but not otherwise. Shearman 
& Redfield on Negligence (6th Ed.) vol. 2, § 472. Due care in these 
cases means ordinary care. It implies the use of such watchfulness and 
precautions to avoid coming intd danger as a person of ordinary pru- 
dence would use under the same circumstances in view of the danger 
to be avoided. But no greater care than that is required.* Totten v. 
Phipps, 52 N. Y. 354; Davis v. Concord, etc., R: R. Co., 68 N. H. 
247, 44 Atl. 388. A person is not bound to use extraorditlfery care or 
to exercise 'the best judgment or to use the wisest precaution. Lent 
v. N. y. Central, etc., R. Co., 120 N. Y. 467, 24 N. E. 653. 

[8] This brings us to irtquire whether the plaintiff exercisM the 
care which the law required him to exercise. What the plaintiff did 
after he got upon the ti'ack is not a matter of controlling importance. 
In such a case as that in which the plaintiff then found himself sud- 
denly put m peril, he is excusable if he m^de an unwise decision as to 
what he should do. The rule on this phase of the matter i^ correctly 
laid down in Shearman & Redfield (6th Ed.) vol. 1, § 85a, where it 
is said: 

"If OTO is placed by the negligence ot another in sucli a poeltion that he is 
compelled to choose Instantly, in the face of grave and apparent peril, be- 
tween two hazards, and he makes such a choice as a person of ordinary pru- 
dence placed in such a position might make, the fact that^ if he had choseD 
the other hazard, he would have escaped injury, is of no importance. EveD 
if, in bewilderment, he runs directly into the very danger which he fears, he 
is not at fault The confusion of mind caused by such negligence is part of 
the injury inflicted by the negligent person, and he must bear its conse- 
quences." 

[7] What the plaintiff did or did not do before he got upon the 
track is of greatest importance ; and this brings us to inquire whether 
he exercised the care which the law required him to exercise before he 
attempted to cross the defendant's tracks. Did he approach the cross- 
ing with prudence and care and with senses alert to the possibility of 
approaching danger? Tolman v. S. B. & N. Y. R. Co., 98 N. Y. 202, 
SO Am. Rep. 649. 

The plaintiff knew for a distance of half a mile south of the cross- 
ing that he was approaching it. When he was about 825 feet from it 
he shut off the power and let his automobile coast to a point in the 
vicinity of the Swarthout hitching block, where he brought his car^ 
as he testified, to a full stop. This was at a point 146 feet from the 
first rail of the west-bound track. He then looked both ways along the 
tracks, and, seeing no sign of a train, started towards the crossing 
and continued to look as well as he could, both ways, until he got on 
the crossing and saw the engine approaching him from about 20!) feet 
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away. He heafd no sotmd of the engine before he saw iti At that 
time his scat in the automobile was right over the first track. He then 
opened up the throttle of his machine just as wide as he dared to in 
an effort to get across ahead of the train, because, he said, he knew 
he couldn't stop to clear it. The locomotive hit the rear end of the 
automobile and threw it from the track, smashing it pretty well to 
pieces. 

The plaintiff testified that before he approached the crossing and 
when he stopped his car to look and listen as above stated, there was 
k pear orchard between him and the railroad track, and that as he 
looked to the south he could see the line of the rails for a little ways 
and the pear orchard, and that he looked as far as .he could and "took 
a good look" ; that before he got to the tracks he looked toward them 
several times. He was asked, "Will you swear you looked during the 
last 50 feet before you got to this railroad crossing and before you saw 
the train when you were on the crossing?" To which he answered, 
*'Yes ; I did." And he added, "I am positive I did." He was asked, 
"How far did you look?" He replied, "I looked the bes(t I was able 
to in the car — ^looked back south as far as I could see." 

Professor Emens who sat beside him in the automobile testified that 
the automobile had been running at a speed of 12 or 14 miles an hour, 
but when they reached the Swarthout block they slowed down to 5 or 
6 miles an hour; that he was looking and listening; that just before 
ascending the grade to the tracks he looked up and down the tracks 
and said to the plaintiff, "It looks as if everything were all right/' and 
they proceeded up the grade, and as the rear wheels of their car passed 
the first rail he saw the train coming on the other track at a distance 
of perhaps: 300 feet;' that that was Sie first sight he had caught of it; 
that before that time the train had not whistled; that he had looked 
the best he could, and was looking all the time ; that he remembered 
that the automobile slowed do\vn as it approached the crossing, but 
whether it stopped or not he could not be sure; that the top of the 
automobile interfered somewhat with his view, the highway being 
somewhat lower than the railroad tracks, but that he looked the best 
he could ; that he had a clear view down the track, but his view in the 
other direction was obstructed and confusing because of the pear 
orchard and the cattle guards. He was asked : 

. "Now, Professor, how many times do you recollect looking? A- I recollect 
looking twice before the final look, and then before that I remember looking, 
and perhaps I might say looking continuously. Q. First one way and then 
the other. And you had your mind on the question that there was a cross- 
ing there? A. Absolutely. Q. And on the possibility of a train approaching? 
A. I did. Q. And did you see or hear that train before you saw it at the time 
yon have described, about 300 feet away, after your car was up at the tracks? 
A. I did not." 

[S] As the plaintiff was employed by the Professor, the fact that 
he was riding by the side of the plaintiff and was loc^kin^ out for the 
train is a circumstance to be considered in judging the plaintiff's con- 
duct on the subject of the latter 's negligence. Mr. Emens testified that 
bis view was obstructed and confusing, owing to the pear orchard and 
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cattle guards between the highway and the track. The plaintiff also 
refers in his testimony to the pear orchard. Coleman testified : 

• "Well, there was places that- you could see; biit you would have to get, well, 
very near opposite Swarthout's bam before you could see through, on account 
of buildings this side of the crossing there — Mr. Predmore's ; then, If you hap- 
pen to know just where to look, you could see clear to the curves" 

Another witness, Smith, testified : 

"I can't say positively whether there is any place where you can see down 
the track while you are west of the pear orchard. My recollection Is that you 
couldn't ; I think the photographs show that you couldn't* 

He also testified: 

"I have been familiar with this crossing ever since the railroad was built 
As you come from the south going north on that road there is an orchard and 
t;*ees on the south side of that east and west road, and it hides your view till 
you get very near Mr. Swarthout's ; and then, there is one place right in front 
of Mr. Swarthout's block where I always look ; there you can see clean to the 
curve; and that is about, as they said here yesterday, about 125 feet; I 
should judge it was about 125 feet from the crossing. That is the location of 
Mr. Swarthout's stepping atone, or Swarthout's block. There is one place 
right there you can aee very distinctly clean to the curve. As you approach 
along the road before you come to Mr. Swarthout's block you cannot see very 
distinctly. This was so at the time of the accident'* 

The defendant, however, claims that if plaintiff had stopped and 
looked as he said he did, he would have had an unobstructed view of 
the tracks ; and that, if by chance he stopped his car at a place where 
he could not see 50 feet down the track, it was his duty to continue to 
take observations and to refrain from going on the track until he 
reached a point where he could see and determine' that it was safe for 
him to proceed. 

One of the plaintiff's witnesses was asked : 

"Q. Now did you make a mark at a place 120 feet southwest of the cross- 
ing on the highway and" look from there southerly toward the curve In the 
railroad tracks? A. That is from the first rail or from — ^from the east-bound 
track from the west Q. Where was that pohit? A. That 120 feet? Q. Yes. 
A. B^om the west rail of the west-bound track, the center of the beaten high- 
way. Q. From the first rail of the west-bound track? A. Yes, sir. Q. And 
where were you when you made that •observation? A. Why, I was 120 feet — 
Q. Were you in your buggy I mean? A. Why, I was, and also when I was 
standing at different times. Q. Now how far south down the railroad track 
could you see from that point? A. I could see way up around the curve a 
little : three-quarters of a mile anyway. Q. You could see partly around tlie 
curve? A. Yes, sir. Q. And from that point up to the rails of the railroad 
track, the crossing there, did you from that point to point make observations 
from your buggy — while sitting in your buggy and while standing in the road, 
as to the view you had southerly down the railroad track? A. Yes, sir. Q. 
What did you find? A. Didn't find anything. Q. Find anything to obstruct 
your view? A. 'Nothing. Q. And those observations were made by you wlien 
the conditions were the same as at the accident? A. I should think tixey 
would be the same.- Q. And from a point where you were either standing or 
driving on the traveled portion of .the highway going north? A. Yes, sir. Q. 
At any point on the 120 feet was there any obstruction to an oncoming train 
from the south? A. I don't think there is. Q. And did you actually see trains 
coming at different occasions? A. I have. I have actually seen trains down 
as far as that curve ; that is the engine, the first coach, from these various 
points 120 feet from the west rail of the west-bound track." 
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The qucstiori upon which this case must turn is whether upon the 
evidence the court was justified in leaving the question of contributory- 
negligence to the jury, or whether the court should have decided that 
the evidence disclosed contributory negligence as a matter of law. If 
the plaintiff had an unobstructed view of the track, and might have 
seen the- train if he had looked, and nevertheless went upon the track 
just as the train got to the crossing, he was guilty of contributory neg-r 
ligence as a matter of law, and is not entitled to recover. 

[9] The record convinces us that between the Swarthout block, 
where the plaintiff stopped to look and listen, and the crossing where 
the collision occurred there were places where the plaintiff might have 
obtained an unobsttructed view of the track for a considerable distance. 
But it does not necessarily follow as a rule of law that he is remediless 
because he did not look at the precise place and time when and where 
looking would have been of the most adArantage. Rodrian v. N. Y., 
N. H. & H. R. R. Co., 125 N. Y. 526, 26 N. E. 741 (1891). The court 
below left the question of contributory negligence to the jury. The 
court in its charge said : 

'This court is of the opinion that a person driving an automobile, a Strang* 
er to the locality, who approaches a railroad crossing and stops, or substan- 
tially stops, at a point 145 or 150 feet from the actual crossing, being less 
than 50 feet In a direct line from such tracks, and looks and listens, exercising 
due and reasonable and ordinary care in so doing, hears no train and no sig- 
nal, and no signal is given, and who then proceeds at reasonable speed, con- 
tinuing to look and listen and who neither sees or hears the approaching train 
which is coming nearly head on behind him on a downgrade, gliding or floats 
lug at from 40 to 60 miles per hour, without sounding bell or whistle. Is not 
necessarily guilty of contributory negligence In not again stopping or In fail- 
ing to see or hear the approaching train." 

In our opinion the court was justified in reaching the conclusion it 
did. The aueg[tion under all the circumstances was a proper one for 
the jury. The plaintiff stopped, looked, and listened if he told the 
truth, and whether he told the truth was for the jury. The question 
whether he exercised as much care in looking and listening as he should 
have done was also for the jury. The question whether, having stop- 
ped and looked and listened 145 feet from the crossing without seeing 
or hearing anything, ordinary care and prudence required him to stop 
again before going upon the tracks, and whether he could have been 
in the exercise of due care in looking and listening; when he neither 
saw nor heard this train until he got upon the track, were under all 
the circumstances questions of fact for the jury. 

Judgment affirmed. 

WARD, Circuit Judge (dissenting). As the defendant did not dis- 
pute its liability in this court, and the amount of the verdict is not a 
subject of review, the only question in tlie case is whether the plaintiff 
was guilty of contributory negligence. He employed an engineer to 
take measurements on the ground, who testified that at a point 146 
feet south of the track on which the train was approaching there is an 
unobstructed view to the curve, that is, about 3,498 feet iYotti the 
crossing, and at a point 100 feet south an unobstructed view for* 3,380 
feet. Such obstructions as were spoken of, as, for .instance, fences, 
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cattle guards, telegraph poles, interfered no more with the plaintiffs 
vision than would a balloon or a bird flying in the air. Giving the 
train 60 miles and the car 8 miles an hour, which are the highest speeds 
testified to, the train would move 88 feet and the car nearly 12 feet 
a second ; in other words, at a point 146 feet south of the place of col- 
lision one could see the train approaching about 1,520 feet away, and 
one who started from that point, as the plaintiff says he did, would 
at 8 miles an hour arrive at it in 15 seconds, with the train in full view 
all the time. The plaintiff testified he stopped at the 146-foot point, 
looked, and did not see the train, and then started up and looked, and 
did not see it until the train was within 200 feet. This testimony can- 
not be believed. If he had lodced, he must have seen it in time to 
avoid the collision, because he said he could stop his car in 6 feet. 

I think the plaintiff was guilty of contributory negligence as matter 
of law and that a verdict should have been directed for the defendant. 
Dolfini V. Erie R. R. Co., 178 N. Y. 1, 70 N. E. 68; Northern Pacific 
Railroad Cos. v. Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 
1014. 



LEHIGH VALLEY R. CO. ▼. EMENS. 

(Circuit Court of Appeals, Second Circuit March 14, 1916.) 

No. 200. 

Railhoads <3s>360(30)— Aooidbntb at Crossing— -Contbibutobt Neoliqencs 
— Pabsenoeb in Automobile. 

A woman riding In the back seat of an automobile, with her husband 
and an experienced chauffeur on the front seat, who stopped 146 feet 
from a railroad crossing to look, but failed to discover the approach of 
s train which' sounded no signals, Is not oontrlbutorlly negligent as 
matter of law because she did not insist that her husband and the chauf- 
feur do more than they did to discover the train, when the chauffeur had 
been held not contributorlly negligent as matter of law. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. 1 1189 ; Dea Dig. 
«3»350<30).] 

Iix Error to the District Court of the United States for the North- 
cm District of New York. 

Action' by Edgar A. Emens, as executor of the last will and testa- 
ment of Jessie S. Emens, against the Lehigh Valley Railroad Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Cobb, Cobb, McAllister & Feinberg, of Ithaca (Riley H. Heath, of 
Ithaca, of counsel), for plaintiff in error. 

Hiscock, Doheny, Williams & Cowie, of Syracuse, for defendant in 
error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS,. Circuit Judge. This is an action brought by the plaintiff 

below a$ the executor of the last will and testapnent of Jessie S. Emens, 

, deceased, . to recover damages for causing her death. The action is 

4ts»Por otber cases let ftam* topic A KBT'-NUMBBE In all Key-N umbered Digests A Indexes 
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based upon the New York statute which authorizes a personal repre- 
sentative to maintain an action ^urtder the circumstances and for the 
purposes therein specified. The deceased was one of an automobile 
party of four. Her husband and the chauffeur sat in the front seat, 
and the deceased and her sister-in-law sat in the rear seat. The auto- 
mobile was driven in front of one of defendant's passenger trains on 
August 28, 1910, at Swarthout crossing, east of Valois, N. Y. 

The question upon which this case must be decided is whether the 
deceased was guilty of contributory negligence as matter of law. The 
court submitted the question as one of fact to the jury. The coun- 
sel insists that the undisputed testimony shows that there was a 
clear view within the distance of 146 feet from the crossing and that 
the plaintiff's testatrix did absolutely nothing to stop the chauffeur 
from driving in front of the train. The testimony shows she said 
nothing until the automobile was on the track and the train was seen 
200 feet away. She then just spoke his name. What she did before 
that, if anything, does not appear. The chauffeur testified that he had 
not noticed "what the ladies were doing in the back seat as we ap- 
proached this crossing. I only know that they were there." The back 
curtain of the automobile was down. What the testatrix did in the 
way of looking or listening, if anything, is not disclosed. 

The circumstances connected with this collision are somewhat fully 
set forth in our opinion in Lehigh Valley Railroad Co. v. Kilmer, 231 

Fed. 628, C. C. A. , recently decided in this court, and need not 

now be restated here. In that action the chauffeur of this automobile 
party sued to recover for the injuries inflicted upon him in this colli- 
sion. We held in that case that the question whether the plaintiff was 
guilty of- contributory negligence under the circumstances disclosed by 
the record was a question for the jury. We think that our decision 
in that casfc rules this, and that it was for the jury to say whether the 
plaintiff's testatrix was guilty of contributory negligencci. 

This court cannot say that a woman riding in the back seat of an 
automobile, with her husband and an experience^ chauffenr' sitting on 
the front seat, and who stopped and looked and listened at a point 
146 feet. from the crossing, and who failed to discover an approaching 
train, which sounded no whistle and rang.no bell, was guilty of con- 
tributory negligence as a matter of law because she did not insist on 
the husband or chauffeur doing more than they actually (fid, when 
what the chauffeur did has been held not to be, as matter of law, con- 
tributory negligence. 

Various assignments of error have been brought to our attention 
respecting the admission of evidence and the charge of the trial judge. 
We do not find it necessary to consider them in detail. If any errors 
were committed, they were not sufficiently serious to justify the court 
in sending the case back for another trial. 

Judgment affirmed. 
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LEHIGH VALLEY ^L CO. v. EMENS. 
(Circuit Court of Appeals, Second Circuit. March 14, 1^16.) 

No. 201. 

In Error to the District Court of the iJnlted States for the Northern Wa- 
trict of New York. 

Action by Edgar A Emens, as executor of the last will and testament of 
Martha E. Emens, deceased, against the I^ehlgh Valley Railroad Company, 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Cobb, Cobb, McAllister & Felnberg, of Ithaca (Riley H. Heath, of Ithaca, oi 
counsel), for plaintiff in error. 
Hiscock, Doheny, Williams & Cowle, Of Syracuse, for defendant In error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This Is a collision ease, and the action Is brought 
to recover for the death of the plaintiff's testatrix, occasioned by defendant's 
negligence. At the time the collision occurred the deceased was riding in an 
automobile. She was sitting on the back seat at the time of the accident In 
the company of her sister-in-law. The circumstances attending the collision 
appear In the cases of Lehigh Valley Railroad Co. v. Kilmer, 231 Fed. 628, 

— O. C. A. , and Lehigh Valley Railroad Co. v. Emens, 231 Fed. 636, 

C. C. A. — , recently decided in thia court, and the principles therein an- 
nounced govern this case. 

Judgment affirmed. 



HISTORICAL PUB. CO. v. J0NE;S BROS. PUB. CO et aL ♦ 

JONES BROS. PUB. CO. et aL v. HISTORICAL PUB. CX). 

(Cnrcuit Court of Appeals^ Third Circuit April 28» ldl6.) 

Nos. 2071, 2076. 

1. Appeal and Erbob ^=»71(3) — Right of Rsview^-Inteblocutobt Dbcbsb. 

Under Judicial Code (Act Miarch 3, 1911, c. 231) { 129, 36 Stat. 1134 
(Comp. St. 1913, { 1121), authorizing an appeal from an interlocutory 
decree granting or refusing an Injunction, complainant, in a suit to re- 
strain the infringement of two copyrights, can appeal from a dismissal 
of his bill as to one copyright. 

[Ed. Note. — For other cases, see Appeal and Error, Gexit Dig. || 3av 
398; Dec. Dig. «&=»71(3).l 

2. COPYBIQHTS €=>86 — InFBINQEMENT — INJUNCTION — OWNERSHIP OF CoPT- 

BIOHT. 

In a suit to restrain the infringement of a copyright and for damages, 
where the bill alleged and the answer admitted that the complainant was 
the owner of the copyright at the time of filing his bill, and there was 
evidence that defendant was then threatening an infringement, complain- 
ant is entitled to an injunction, though there was no evidence that he had 
owned the copyright at the time of the previous Infringement, so that he 
could not recover damages for such infringement, since restraining the 
future commission of Injurious acts is one of the objects of an injunc- 
tion. 

[Ed. Note.— For other cases, see Cc^yrights, Cent Dig. f § 79, 80 ; Dec 
Dig. <8=>86.] 

«s9For other cases see same topic & KEY-NUMBER tn all Key-Numbered Digests ft Indexes 
• For opinion on rearg:ument, see 231 Fed. 784. — C. C. A. — . 
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8. Pleading ^s»d6(3) — Aj»assioN bt PiacAoiNoa — Conclusivenksb. 

Where the answer expressly admitted complainant's title to the copy^ 
light, defendant cannot attack such title at the hearing. 

[Ed. Note. — ^For other cases, see Pleading, Cent Dig. { 62 ; Dec. Dig. 
«=»86(3).] 

4. CoPTBiQHTS ^=»48 — Infbingement — Licenses— Evidence. 

Oral .evidence of a written license, which was not produced and not 
satisfactorily accounted for, to use copyrighted matter, can be dlsre-. 
garded in a suit for infringement, where the complainant, wh6 was the 
alleged licensor, was not the owner of the copyright at the date the li- 
cense was claimed to have been given, and its right to give such license 
was not explained. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. { 46; Dec. Dig. 
€=>48.] 

6. CopYRioHTs ^3»86 — ^Infringement — Injunction — Scope. 

Where only one part of a single-volume publication and two volumes 
of a six-volume publication were shown to infringe compluinant*s copy- 
right, and those parts can be separated from the rest, an Injunction 
against infringement should be limited to the infringing parts. 

[Ed- Note. — For other cases, see Copyrights, Cent Dig. §§ 79, 80; Dec. 
Dig. €=>8e.] 

6. COPTBIGHTS ^=>76 — ^iNraiNQEMENT — PaBTIE&^AgrEEMENT TO BUY. 

An agreement whereby the, owner of the copyright agreed to sell and 
the other party agreed to buy the copyright, the sale to be executed near- 
ly two years thereafter upon the buyer making a certain payment, vests 
an equitable title to the copyright in the buyer, which gives it sufficient 
interest in a bill by the seller and the buyer to restrain the infringement. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. ( 68 ; Dec. Dig. 
«=»7e.] 

7. Appeal and E2rrob ^=>187(2) — Questions Reviewable — Misjoinder. 

Where no question of misjoinder was raised by the pleading, it cannot 
be raised on appeal. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. { 1185; 
Dec Dig. <5=»187(2) ; Parties, Gent Dig. $ 167.] 

Appeal from the District Court of the United States for the East- 
cm District of Pennsylvania; J. Whitaker Thompson, Judge. 

Suit by the Jones Brothers Publishing Company and another against 
the Historical Publishing Compan)^ for an injunction to restrain the in- 
fringement of two copyrights. Injunction granted as to one copyright, 
and denied as to the other, and both parties appeal. Reversed and 
remanded on complainant's appeal, with directions to issue an injunc- 
tion, and modified and affirmed on defendant's appeal. 

The following is the opinion of Thompson, District Judge, in the 
court below on final hearing: 

The hill charges Infringement by the defendant of copyrights for two books, 
one entitled "History of the United States, Prepared Especially fbr Schools 
on a New and Comprehensive Plan, Euabracing the Features of Lyman's His- 
torical Chart., by John Clark Ridpath, A. M.," and the "other entitled "Colum- 
bus and Columbia." The latter is alleged to contain matter contained in the 
former, together with new and original matter of which James G. Blaine, 
James W, Buel, John Clark Ridpath, and Benjamin Butterworth were the 
authors. 

It Is fonnd from the evidence and averments in the biU admitted in the 
answer that the first-named book, hereafter, for convenience, designated **Rld- 
path*8 School History,'* was entered for copyright in the office of the Librarian 

4=»For 9tber cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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Of Congress on December 5, 18T4, In the name of John T; Jones, as proprietor 
by assignment from tbe author. John T. Jones, on December 1, 1884, sold 
and assigned the copyright to Van Antwerp, Bragg & Co., who afterwards, on 
November 20, 1890, sold and assigned it to the American Book Company. John 
Clark Ridpath, author of Ridpath's School History, died on July 81, 1900. 
leaving a widow, Boxana B. Ridpath, who In the year 1902, and within 6 
months before the expiration of the original term of copyright, duly obtained 
the copyright for a further term of 14 years. The rights of Roxana Ridpath, 
together with whatever righti| were In the American Book Company, were ac- 
quired by assignment by the Jones Bros. Publishing Company, one of the plain- 
tiflfs, upon a date, not set forth In the bill nor proved In the case, prior to Au- 
gust 15. 1913; the date <Jf the flUng of the bill. At that time the plaintiff 
Jones Bros. Publishing Company, had the sole right and liberty of printing, 
reprinting, publishing, completing, copying, and vending Ridpath's School His- 
tory. 

In 1892 the second book, "Columbus and Columbia" was published and copy- 
right was duly obtained on March 7, 1892, by H. 8. Smith. In 1896 H. S. 
Smith, then conducting a publishing business under the name of Historical 
Publishing Company, tailed in business and assigned the copyright to Alex- 
ander Balfour, by whom it was assigned to Charles R. Graham, Thomas Simp- 
son, and John D. Avll, and by them assigned to the defendant,, the Historical 
Publishing Company. On February 3, 1012, the Historical Publishing Com- 
pany in consideration of $1,600 sold and assigned to the Review of Reviews 
Company by a written instrument: 

"(1) All of the right title, and interefirt: of said Historical Publishtng Com- 
pany and all its publishing rights and copyright or any interest in any of 
the foregoing in or to or in connection with the following described books, to 
wit : 

"Columbus and Columbia : Copyrighted 1892, by H. S. Smith and published 
by the Historical Publishing Company. 

"People's History of the United States: Copyrighted April 15, 1895, by H. 8. 
Smith (20,752-A-2). 

"Ridpath*a History of the United States : One-volume edition, published by 
Historical Publishing Company in 1902 and 1906. copyrighted by £. J. Stanley. 

''Same: One-volume edition, published by Historical Publishing Company 
and copyrighted by C. R. Graham, 1902. 

"(2) The electrotype plates from which the last edition of said Rldpath's 
History of the United States, above referred to, to wit, the edition copyrighted 
by , was published by said Historical Publishing Company." 

On October 25, 1912, an agreement of sale was entered Into between the Re- 
view of Reviews Company and the Jones Bros. Publishing Company, coplaln- 
tiffs, whereby the Review of Reviews Company agreed to sell and the Jones Bros. 
Publishing Company agreed to purchase, inter alia, the copyright in the book 
"Columbus and Columbia," the sale to be executed September 1, 1914, upon 
payment by the vendee of $2,500. In the agreement of sale was Included the 
electrotype plates from which the last edition of Ridpath's History of the 
United States was published by the Historical Publishing Company, which 
plates had tSeen sold to the Review of Reviews Compajiy by the instrument of 
writing of February 8, 1912. In consideration of tHe agreement of sale, the 
Review of Reviews Company agreed that it would not; publish the work nor 
make use of it prior to September 1, 1914, but would permit Jones Bros. Pub- 
lishing Company to bring suit in the name of the Review of Reviews Company 
to prevent any publication of the work. The agreement of sale between the 
coplalntiffs was extended by the parties to the agreement for a period of 30 
days after September 1, 1914, and thereafter for a period covering the month 
of January, 1915, and was therefore existing at the time of the hearing. On 
February 8, 1912, the Review of Reviews Company wrote the following letter 
to the Historical Publishing Company: 

-February 8. 1912. 

"Historical PubUshing Company, Philadelphia, Pa. — Gentlemen : Since the 
publication rights and the copyright of lUdpath's History of the United States, 
originally copyrighted by H. S. Smith in 1892, as 'Columbus and Columbia.* 
have now passed to the Review of Revievirs, it is necessary to have an a^y oc 
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tnent between us in regard to tlie use of part of this History in your American 
Reference Library. 

**We therefore consent to the continuation of yonr use of so mnch of this 
historical matter as Is now Incorporated in the American Reference Library 
without consideration to the Review of Reviews. It mnst be understood, how- 
ever, that no part of the text of tills work may be used by you for any otlier 
purpose, and that this license is not exclusive in any way, and is for the benefit 
of your company and its corporate sUcce£;sor or successors in the publication 
of the American Reference Library, and is not assignable. 

"It is furthermore understood that, in the event of your selling the plates 
and publication rights of the American Reference Library, they will be sold 
with a special pi^ovision that this historical matter may not be used for any 
other purpose whatsoever. 

"YouiB truly, The Review of Reviews CJompany, 

"FWS-M P. W. Stone." 

The copyrighted books consist of Rldpathhs School History, copyrighted in 
1874, renewed in 1902, Exhibit A, at the time of the filing of the bill owned 
by the Jones Bros. Publishing Company, and Columbus and Columbia, copy- 
righted in 1882, Exhibit B, of whi(* the legal title to the copyright at the time 
of the filing of the bill was in the Review of Reviews Company, and the equita- 
ble title, under the agreement of sale of October 25, 1912, was In the plaintiff, 
the Jones Bros. Publishing Company. The books which It is claimed Infringe 
consist of Exhibit F, Rldpath's History of the United States, first published 
by the defendant, the Historical Publishing Company, in 1902, Exhibit C, His- 
tory of the United States, in six volumes, copyrighted 1906 by E. J. Stanley, 
and containing on the title page the imprint ''Philadelphia Encyclopedia Pub- 
lishing Company," and Stanley Exhibit No. 1, American Reference Library, in 
six volumes. 

A careful comparison of the copyrighted books and the books alleged to in- 
fringe was made by the plaintiffs' witness, Mr. Todhunder, of 30 years* ex- 
perience as editor and publisher of books and having familiarity with their 
make-up. Fr<Hn his comparison it is satisfactorily established that the book, 
"Rldpath's History of the United States," Exhibit F, Is printed from the same 
plates as "Columbus and Columbia," Exhibit B ; that Exhibit C, History of 
the United States, by Ridpath, in six volumes, is printed from the same plates 
as Stanley Exhibit No. 1, American Reference Library. All four of the above- 
mentioned exhibits, B, F, C, and Stanley No. 1, contain the same text. The 
text of these exhibits is substantially a copy, with more or less paraphrasing 
of the text, of Exhibit A. 

The defendant claims a license from the Review of Reviews Company to 
print, publish, and sell editions from the set of plates from which Exhibit F, 
Rldpath's History of the United States, copyrighted by E. J. Stanley in lOOtt, 
was printed, by virtue of a reservation to that effect in an option given by the 
Historical Publishing Company to the Review of Reviews Company, dated 
December 14, 1911, for the purchase of the copyrights and plates afterwards 
•old and assigned by the instrument in writing of February 3, 1912. The evi- 
dence shows that this option expired before the purchase was consummated 
and that its terms were not carried into the assignment made February 3, 
1912. After the sale and assignment of February 3, 1912, therefore, the reser- 
vation contained in the option was no longer effective, as the option was but a 
IKreDmlnary agreement, which led up to and was merged in the final sale under 
the agreement of February $, 1912. Without the knowledge of the Review 
of Reviews Company, the defendant had in its possession at the time of the 
sale another set of plates for the matter contained In Exhibit C, the six-vol- 
ume edition of History of the United States by Ridpath. As has been seen, 
'*OolumbU8 and Columbia," the single-volume "Rldpath's History of the United 
States," the six-volume "History of the United States by Ridpath," and the 
six-volume edition of "American Reference Library" contain the same text, 
so that a publication of either of the three latter volumes would infringe the 
copyright in "Columbus and Columbia." Under the letter from the Review 
of Reviews Company to the defendant of February 8, 1912, however, the de- 
f^dant acquired a license covering further publication of the American Ref- 
erence Library, and whatever publications or sales were made by it under that 
281F.-41 
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license did not infringe tbe copyright which had been assigned to the Reyiew 
of Reviews Company. In the letter it is stated :' 

"It must be understood, however, that no part of the text of this work may 
be used by you for any other purpose, and that this license is not exclusive 
in any way, and is for the benefit of your company and its corporate succes- 
sor or successors in the publication of the American Reference Library, and 
is not assignable. 

**It is furthermore understood that, in the event of your selling the plates 
and publication rights of the American Reference library', they will be sold 
with a special provision that this historical matter may not be used for any 
other purpose, whatsoever." 

The defendant, on or abont June 25, 1912, published and printed the one- 
volume book entitled ''Ridpath's History of the United States," which contains 
part of the matter contained in the copyrighted book ''Columbus and Colum- 
bia," and sold a copy of that book as late as April 1, 1914. The defendant has 
also sold since February 3, 1912, copies or sheets of books containing matter 
contained in the copyrighted book "Columbus and Columbia." The names of 
the books, of which copies or sheets have been so sold, are American Encgrclo- 
pedla of History, last sold October 23, 1912 ; Analytical Historical References, 
last sold October 23, 1912; and Rldpath's History of the United States,. one- 
volume book, above referred to, last sold April 1, 1914. The defendant claims 
to have published, printed, and sold the alleged infringing works under license 
from the Review of Reviews Company contained in the option agreement of 
December 14, 1911, and to have had a parol agreement with the Review of 
Reviews Company, prior to February 8, 1912, under which, In pursuance oH 
the reservation contained in the option, the Historical Publishing Company, 
among other things, retained the right to print and sell an edition ot 10,000 
copies of Rldpath*s History of the United States in one volume, before mak- 
ing delivery of the plates therefor to the Review of Reviews Company. The 
effect of the reservation in the option of December 14, 1911, has been alreiidy 
stated. Inasmuch as the subsequent agreement of license from the Review of 
Reviews Company was made in writing contained in the letter of February 8, 
1912, the evidence of the parol negotiations leading up to the granting of the 
license In writing Is immaterial and irrelevant and the license must be con- 
strued from the written evidence alone. Consequently the acts of the defend- 
ant in printing, publishing, and selling sheets and books containing matter 
contained in Columbus and Columbia, Plaintiffs* Exhibit B, except where used 
in printing, publishing, and selling the American Reference Library, constitute 
infringements of the copyright in "Columbus and Columbia," in which the Re- 
view of Reviews Company has the legal title and the Jones Bros. Publishing 
Company has the equitable title. Infringement cannot be predicated upon any 
acts of the defendant in publishing tlie matter contained In the copyrighted 
book "Columbus and Columbia," prior to tlie assignment of February 3, 1912. 
Both plaintUts are claiming under tliat assignment, and are estopped to deny 
the rights of the defendant in the publication prior thereto of any works In- 
cluded in the assignment As there is no evidence to show the date of the com- 
mencement of the title of the Jones Bros. Publishing Company, plaintiff, in 
the copyright of Exhibit A, Rldpath's School History, the plaintiffs have not 
established infringement of that work. 

It appears that on July 1, 1913, the Historical Publishing Company, throush 
its vice president, made an offer in writing t«> one G. H. WooUng, of Indian- 
apolis, lud., to publish a new 5,000 edition of the Ridpath History in six vol- 
umes on a royalty basis and to armnge for a canvassing and sale of this edi- 
tion. This is suttident to sustain the allegations in the bill of the defcmd- 
ant's threats of infringement of ''Columbus and Columbia,'' prior to the time 
of the tiling of the bill. But there is nothing to show that at that time Jones 
Bros. Publishing Company had any interest in the copyright to Rldpath's 
School History, so that there is no evidence of infringement or threatened in- 
fringement of that work for which Jones Bros. Publishing Company was en- 
titled to sue when the bill was filed. 

Considerable evidence was received subject to the plaintiffs' objection in- 
tended to show that the Jones Bros. Publishing Company had not an exclusive 
copyright to the Rldpath's School History by reason of a certain agreement in 
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writing, not produced or satisfactorily accounted for, alleged to hare been made 
about 1893. The conclusion reached that Jones Bros. Publishing Company 
has failed to establish their title to the copyright In Ilidpath*s School History 
prior to any alleged Infringing acts of the defendant renders unnecessary a 
ruling upon the questions of relevancy, materiality, or competency of that evi- 
dence. 

A decree may be entered in favor of the plaintiffs finding infringement, in 
accordance with this opinion, for an Injunction restraining such Infringement, 
for profits, for damages suffered by the respective plaintiffs, due to the in- 
fringement, to be assessed in the amount of |1 for every infringing cc^y made 
or sold by or found in the possession of the defendant, its agents, or employes, 
and for the delivery upon oath for destruction of infringing copies, with refer- 
ence to a special master to ascertain and report the amount of profits and dam- 
ages payable to the respective plaintiffs. 

Archibald Cox and Robert W. Byerly, both of New York City, for 
plaintiffs. 

Hector T. Fenton, John Weaver, and Frederick A. Blount, all of 
Philadelphia, Pa,, for defendant 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The bill in this case puts the juris- 
diction of the court below on two grounds: (1) Diversity of citizen- 
ship ; and (2) the copyright statutes of the United States. The action 
was brought on August IS, 1913, by the Jones Publishing Company 
and the Review of Reviews Company, and charged the Historical Pul>- 
lishing Company and certain individuals with infringement and threat- 
ened infringement of two copyrighted books. The title of the first 
may be summarized as "Ridpath's School History of the United 
States"; the title of the second is "Columbus and Columbia/' The 
offending publications are charged to infringe the two copyrights 
conjointly, but in any event no question of misjoinder either of parties 
or of subject-matter has been raised. The somewhat complicated 
facts are detailed in Judge Thompson's opinion, and we need not add 
much to his statement, although we are obliged to disagree in part with 
his conclusions. After a hearing on pleadings and proofs, he dismissed 
the bill altogether as to the individual defendants, and (as far as the 
School History is concerned^ dismissed it also as to the corporation de- 
fendant, the Historical Publishing Company, "for lack of proof of title 
in said plaintiffs at any date prior to the filing of the bill." As far as 
"Columbus and Columbia" is concerned, he sustained the bill, enjoined 
the Historical Publishing Company from printing, publishing, selling, 
etc., certain infringing books, and ordered an account for damages and 
profits. Both parties have appealed, and the first subject for consid- 
eration is the defendant's motion to dismiss the plaintiffs' appeal. 

[1] The motion rests upon the authority of Ex parte National 
Enameling Co., 201 U. S. 156, 26 Sup. Ct. 404, 50 L. Ed. 707, and 
need not be discussed at length, as we have had occasion recently to 
examine and decide the same question in Ward Baking Co. v. Weber 

Bros., 230 F^. 142, C. C. A. . The opinion in that case will be 

reported in due season, but we may restate briefly what was there de- 
cided, namely : That section 129 of the Judicial Code allows a plaintiff 
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to appeal, if an injunction be refused or dissolved by an interlocutory 
order or decree (thus remedying the situation presented in Ex parte 
National Enameling Co.) ; and that the partial dismissal of such a bill 
as the one before us is the clear equivalent of a refusal. The motion to 
dismiss is therefore overruled. 

[2] 1. We think the plaintiffs' appeal must be sustained. It is true 
that no evidence was offered to prove that the Jones Company's title 
to the copyright of the School History antedated the bill, and of course, 
therefore, no previous conduct of the defendant would be an infringe- 
ment in fact. But we think the court below overlooked the precise sit- 
uation presented by the pleadings and proofs. In paragraph VI the 
bill distinctly avers that the plaintiffs had title at the date of filing, and 
the answer expressly admits this averment. If, therefore, the evidence 
shows that the defendant was then threatening to infringe the copy- 
right, the plaintiffs were entitled to protection, although no actual in- 
fringement had as yet taken place. One of the objects of an injunc- 
tion is, to restrain tfie future commission of injurious acts, for a suit 
at law is the appropriate remedy for acts that have already been 
done. If authority be needed for so elementary a proposition, it may 
be found in Wood worth v. Stone, Fed. Cas. No. 18,021, Page, etc., Co. 
V. Land (C. C.) 49 Fed. 936, Canton Steel Co. v. Kanneberg (C. C.) 
51 Fed. 601, and National Meter Co. v. Thomson Meter Co. (C. C.) 106 
Fed. 531. 

[3, 4] On this point of threatened infringement the District Court 
has no occasion to consider the evidence, and we have therefore ex- 
amined it, and are satisfied that at the time of filing the bill the plain- 
tiffs had reasonable ground to anticipate that the defendant was about 
to interfere with their right. In view of the express admission in the 
answer, the attempt that is made to attack the plaintiffs' title cannot 
be considered. We have also considered the alternative defense that, 
even if the plaintiffs' title in August, 1913, be assumed, they did not 
have an exclusive copyright in the School History. This defense is 
based upon a written agreement — alleged to have been made in 1892 
or 1893, but not produced and not satisfactorily accounted for — under 
which the defendant claims a license to do the acts that we have re- 
ferred to as a threatened infringement. The District Judge did not 
make a definite finding on this subject, but evidently he was not im- 
pressed by the evidence, and we share the opinion he intimates. There 
are several sufficient objections to this defense, but we content our- 
selves with pointing out that in 1892 the American Book Company 
was the owner of the copyright, and that the right of tlie plaintiffs and 
the defendant to make any agreement concerning it was not explained. 
We feel justified in disregarding the oral evidence on this subject, 
and in holding that an injunction should have been awarded, but re- 
stricted in scope as hereinafter stated. 

[5] 2. With reference to "Columbus and Columbia" we see no oc- 
casion to add anything to what the District Court has so well said. But 
we think the scope of the injunction is somewhat too wide. The in- 
fringing matter is contained in a red volume eptit^ed "Ridpath's History 
of the United States," apd in a six-volume publication entitled "His- 
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tory of the United States and Dictionary of Events — ^Ridpath/' But, 
as it also appears that only part 3 of the red volume, and volumes II 
and III of the otner publication, are made up of the infringing ma- 
terial, and as part 3 and volumes II and III can apparently be 'sei>- 
arated from the other material, we think the injunctidn should be con- 
fined to the parts that infringe. We see no reason why the defendant 
should not be pertnitted to reiarrange these publications if it should see 
fit to do so, omitting the offending matter, and to sell the noninf rii^ng 
pages for what they really are, namely, the work of other hands 3ian 
Ridpath's. This modification will no doubt be made on af^lication 
to the court below. 

[8, 7] We agree with the court below in holding that the agreement 
of October 25, 1912, vested the equitable title to "Columbus and Colum- 
bia" in the Jones Company, and therefore gave that company jsl suffi- 
cient interest in the pending bill. But, even if such a title did not 
pass, the Review of Reviews Company would theil continue to b^ the 
owner of the whole title, and of course would be authorized to sue. 
And in this connection we may repeat that no question of misjoinder 
was raised by the pleadings, and therefore cannot be raised now. 

At present we have nothing to do with the disposition that may be 
made of the plates that have been seized. 

The result of both appeals, therefore, is to reverse the decree on 
No. 2076, and to direct the issuing of an injunction as to the first 
copyright, and on No. 2071 to affirm the decree as modified in accord- 
ance with this opinion. 



T. B. HARMS & FRANCIS. DAY & HtTNTER v. STERN et aL 
(Circuit Court ot Appeals, Second Circuit Febmary 15, 1916.) 

No. 66. 

1. COPTBIQBTS «=»85— iNJUffOipiOiW— DbNIAI- OF BlMBF— PArLURE TO DO EQ- 
UITY. 

R. agreed to sell and assign to defendant all musical compositions writ- 
ten during the period of five ^ears. In violation of his legal* and mo7al 
obligation under this agreement, he assigned a musical composition to 
other parties, who had it copyrighted. Held, that his assignees, who 
stood in his shoes, wete not entitled to an injunction restraining defend- 
ants from infringing the copyright, as R. committed iniquity, and did not 
come into court with clean hands, and his misconduct was, f6r fhe pur- 
poses of the suit, the misconduct of those standing in his shoes.*'- 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. § 78; Dec. Di^. 

2, BQtniT ^s954 — ^DentaI/ or Relief— TTwcoNscioHABitB Rkliev. 

A court of equity is a court of conscience^ and witiiin the scope of its 
powers is governed by its own rules, and withholds aid whenever it is 
aslced to do that which it deems to be against consdenoe. 

fEd. Note. — For other cases, see Equity, Dec. Dig. ^3»54.1 

3. CoPYBiQHTB ^=»85 — ^Injunction — ^Denial of Relief — Failure to Do Eq- 

UITT. 

That an Injunction is asked to protect a copyright does not take the 
case out of Uie general iHrlndpiLe that an injunction wiU not be gi^ed to 

^=»Far oUier cases 8e« same topic & KET-NUMBER tn an Key-I^umbered BlgwU ft IndexM 
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one who has not done equity and does not come into conrt with clean 
hands. 

f Ed. Note. — E\>r other cases, see Copyrights, Cent Plg. { 78 ; Dec Wg. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

On rehearing. Former order vacated, and order of the District 
Court affirmed. 

For former opinion, see 229 Fed. 42, C. C. A. » 

Max D. Josephson, of New York City, for appellant. 
Cohen & Richter, of New York City, for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This cause was argued in this court on 
October 22, 1915, and a decision was rendered in which we directed 
the District Court for the Southern District of New York to issue an 
injunction pendente lite to restrain the defendants from infringing 
plaintiff's copyright in a musical composition entitled "Oh, Those 
Days." We decided the case as we did because the record contained 
a judgment entered in the Supreme Court of the state of New York in 
a suit between the same parties or their privies, and that judgment 
liad dismissed the complaint on the ground that the contract entered 
into between Romberg and the plaintiffs in that suit was unequitable 
and lacked mutuality of obligations and remedy. As there can be no 
contract where there is no mutuality of obligation we considered that 
judgment as res adjudicata of this controversy. That suit had been 
brought by the defendants in this suit against Sigmund Romberg, the 
Shubert Theatrical Company and Jacob J. Shubert, and the plaintiffs 
in this suit derived their rights through an assignment by Romberg 
to the Winter-Garden Company of New York which in turn assigned 
to them. 

In December, 1915, an application for a reargument was made. 
That application was based on the claim that the New York judgment 
was not in fact as it had been disclosed in the record. We filed a per 
curiam opinion on January 5, 1916, in which we said: 

''Application has been made for a reargument, and with such application 
there has been filed a copy of the printed case on appeal to the Appellate Di- 
vision la said cause in the state court. This printed case on appeal apparent- 
ly indicates that the state Supreme Court amended its Judgment, subsequent 
to original entry, so that its disposition of the Issues before It Is different 
from what it was in the original judgment. 

"The mere filing of this paper book in no way changes the situation here; 
the only record before us is the record certified, to this court by the United 
States District Court We will, however^ withhold mandate from Issue dar- 
ing this session, so that the counsel, who has moved for reargument, may 
make application, on notice, on one of our regular motion days, for such re- 
lief as he may be advised, to show, if he can, that the state court did not 
hold the contract sought to be enforced invalid at law, and so operate to de- 
prive his client of the opportunity to obtain a decision on the merits of tbls 
cause In the federal courts." 229 Fed. 50, — CCA. — . 

Stibsequently there was presented to this court the recced of the 
case in the New York court, and the parties on both sides stipulated in 
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open court that the judgment roll in the action in the state court was 
correctly set forth in the printed appeal book entitled "Case on Ap- 
peal." It appears now that in the action in the Supreme Court of New 
York judgment was rendered on December 23, 1914, in which it was 
"ordered, adjudged and decreled that the complaint herein be and 
Ae same hereby is dismissed upon the merits." It appears, also, that 
on January 19, 1915, the justice who tried the case resettled the judg- 
ment making it read as before but striking therefrom the words "upon 
the merits." It appears, further, that under the New York Code of 
Civil Procedure a final judgment dismissing the complaint, either before 
or after trial, does not prevent a new action for the same cause of ac- 
tion unless it expressly declares, or it appears from the judgment roll, 
that it is rendered upon the merits. Section 1209, New York Code 
of Civil Procedure. We, therefore, consider that this court is at 
liberty, as our mandate has not yet been sent down, to take up this 
apped for fiwther consideration. 

[1, 2] The contract which Romberg made need not be set out in 
full. The main portion of it was stated in our former opinion. In it 
Romberg agreed with the present defendants that he would "sell, as- 
sign, transfer and set over and vest"* in them the right to print, pub- 
lish and sell all compositions which he might write during a period of 
five years from the date of the agreement. Romberg expressly agreed 
in the contract that he transferred to Stem & Co., defendants herein, 
the sole and exclusive publishing right [copyright] of all the composi- 
tions "which he is going to write during the next five years." The 
contract also stated that "in compensation for this transfer of the 
copyright Stern & Co. will have to pay to Mr. Romberg a share of 
profits on each copy of each composition, as follows." Then followed 
a detailed statement as to tlie royalties to be paid, which it is not im- 
portant to set forth herein. For reasons stated in our former opinion, 
and which we do not now find it necessary to enlarge upon, this agree- 
ment constituted a valid and binding contract supported by a valuable 
consideration. The contract was a valid executory agreement to sell, 
and the breach of the agreement could be redressed in an action at law 
for damages. We are not now concerned with whether it could or 
could not be enforced specifically in a court of equity. It is enough 
for us at this time to know that the contract is a valid contract and that 
it imposed a legal and moral obligation upon Romberg which he has 
seen fit since to repudiate and renounce. 

The plaintiffs in this suit who have succeeded to his rights by suc- 
cessive assignments can claim in this court no greater rights than Rom- 
berg the assignor -could himself assert. If Romberg, having entered 
into this valid "agreement to sell and assign to these defendants the 
musical production herein involved, and having repudiated his agree- 
ment and taken out a copyright in his own name, had then come into 
a court of equity to obtain an injunction as against these defendants^ 
restraining them from puWishing the song, could he have succeeded? 
If he could not, the plaintiffs in this suit are not entitled to an injunc- 
tion for they stand in his shoes. As assignees their rights are subject 
to the equities of these defendants as against Romberg the assignor. 
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The answer to the question does not depend upon whether the orig- 
inal contract Rombergmade with the defendants can or cannot be spe- 
cifically performed. The plaintiflfs are in a court of equity which is 
a court of conscience, which within the scope of its powers is governed 
by its own rules. It stays its hand ahd- withholds its aid whenever it 
is asked to do that which it deems to be against conscience; If it is 
asked to decree specific performaiwce of a valid written contract for 
the sale of real estate, it refuses to do so and leaves the parties to their 
rights at law, if it concludes that the party invoking its aid has wrong- 
fully conducted himself in respect to the contract or if the circum- 
stances show that its enforcement would be harsh and unfair. Thus in 
Mortlock V. BuUer, 10 Vesey, Jr., 292, Lord Eldon, in 1804, said : 

"It Is much too late to discuss now whether this court ought to order a 
contract that It would not specifically perform, to be delivered up and to de- 
cree the performance of a contract which it would not order to be deUvered 
up; for the distinction la always laid down that there are many cases in 
which the party has obtained a right to sue upon the contract at law, and 
under such circumstances that his conscience cannot be affected here^ so as 
to deprive him of that remedy; and yet on the other hand Uie oourt, de- 
claring he ought to be at liberty to i»x)ceed at law, will not actively inter- 
pose to aid him and specifically perform the contract." 

And so it has been held ths^t equity will not decree the specific per- 
formance of a contract where to do so would necessitate a breach of 
a prior contract with a third person. Fry on Specific Performance 
(5th Ed. with Canadian Notes) § 407. And in similar fashion equity 
ivill withhold an injunction when it would be against conscience to 
grant it. This is based upon the principle that he that hath committed 
iniquity shall not have equity. As the Supreme Court said in Creath's 
Administrator v. Sims, 5 How. 192, 204, 12 L. Ed. Ill (1847): 

"Whosoever would seek admission Into a court of equity must come with 
dean hands; that such a court will never interfere In opposition to con- 
science or good faith. • • ♦ This prayer, too, is preferred to a court of 
conscience, to a court which touches nothing* that Is impure^ The condign 
and appropriate answer to such a prayer from such a tribunal is this: That, 
however unworthy may have been the conduct of your opponent, you are con- 
fessedly In pari delicto; you cannot be admitted here to plead your own 
demerits ; precisely, therefore. In the position In which you have placed your- 
self, in that position we must leave you." 

And see Pope Mfg. Co. v. Gormullv, 144 U. S. 224, 236, 12 Sup, 
Ct. 632, 36 L. Ed. 414 (1891); Haffner v. Dobrinski, 215 U. S. 446, 
450, 30 Sup. Ct. 172, 54 L. Ed. 277 (1910) > Barnes v. Starr, 64 Conn. 
136, 155, 28 Atl. 980 (1894); McCusker v. Spier, 72 Conn. 628, 633, 
45 Atl. 1011 (1900); Rudnick v. Murphy, 213 Mass. 470, 471, 100 N. 
E. 643, Ann. C^s. 1914A, 538 (1913). 

In our opinion the plaintiffs do not come into this court with clean 
hands. Their misconduct relates to the matter now in litigation. 
Their right is the right of Romberg and the latter's misconduct is for 
the purposes of this suit theirs. Having agreed by a binding contract 
to assign this song to these defendants, he has not done as he agreed, 
but has repudiated the legal and moral obligation which the agreement 
imposed upon him. In doing so he has committed iniquity as respects 
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this copyrighted song and the relation of these defendants thereto. 
And with his hands thus unclean he has no standing in a court of 
equity in asking an injujnction to restrain these defendants from exer- 
cising a right which he bound himself to give exclusively to them. As 
the ^aintiffs stand in his shoes we must decline to grant them what 
we could not grant to Romberg. 

[3] There is nothing in the fact that the injunction is asked to pro- 
tect a copyright which takes the case out of the general principle to 
which we have referred. In Kerr on Injunction (5th Ed.) 413, the 
rule is laid down respecting the right to an injunction in copyright 
cases as follows : 

*'The interference of the court by iDjonction being founded on pure equita- 
ble principles, a man who comes to the court must be able to show that bis- 
own conduct in the transaction has been consistent with equity. A book ac* 
cordlngly which is Itself piratical cannot be protected from, invasion, nor will 
the court protect by injunction a work which is of an immoxal, indecent, 
seditious or libelous nature, or which is fraudulent" 

The rule thus stated is well established, and the particular instances 
the author mentions are not intended to be exhaustive, but simply 
illustrative of the principle applicable in such cases. 

In view of the changed judgment entered in the suit brought in the 
Supreme Court of New York, to which we have herein referred, this 
court vacates the order it originally made in this suit, and the order of 
the District Court is affirmed. 



DOYLB y. FIRST NAT. BANK OF BAI/TIMORBl 

(Circuit Ckwrt oif Appeals, Foiirth Circuit February IS, 1916.) 

No. 1390. 

Bankbuptct ^=s>407(5) — ^Dischabob— Statsmbnt to Obtain Cbbdit— "Falsb*" 
A member of a bankrupt firm, who did not pr^;)ar8 the false statement, 
and who 'knew nothing of its contents, and did not know of the falsity of 
the statement which he did sign, cannot be deeded a discharge under 
Bankr. Act July 1, 1898, a 541, i 14b, cl. 8, 30 Stat 600, as amended by 
Act June 25, 1910, c. 412» i 6, 30 Stat 889 (Comp. St 1918, 8» 9598). enU- 
tling him to a discharge, unless he had obtained money on a materially 
false statement in writing made by him, since 'false" means that which is 
not true, coupled with a lying intent, and in jurisprudence imports more 
than the vernacular sense of erroneous or untrue (quoting Words and 
Pbrases, False). 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. |§ 760, 761; 
Dec. Dig. «©=»407(5).l 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore, in Bankruptcy ; John C. Rose, Judge. 

Bankruptcy proceedings against Daniel H. Doyle, trustee, and as co- 
partner of J. Herbert Waite. Prom a decree denying discharge in 
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bankruptcy on the objection of the First National Bank of Baltimore 
(In re Waite, 223 Fed. 853), the bankrupt appeals. Reversed. 

Edward M. Hammond, of Baltimore, Md. (R. Bennett Damall, of 
Baltimore, Md., on the brief), for appellant. 

Frederick C. Colston, of Baltimore, Md. (Venable, Baetjer & How- 
ard, of Baltimore, Md., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is an appeal from a decree of 
the District Court of the Uiiited States for the District of Maryland, 
wherein the bankrupt was denied a discharge. 

It appears that the firm of John TurnbuU, Jr., & Co. had, at the 
date of the institution of this proceeding, been engaged in the fur- 
niture business in Baltimore for a number of years. The firm was 
originally composed of John Turnbull, Jr., Samuel R. Waite, Daniel 
H. Doyle, and J. Herbert Waite. Samuel R. Waite and J. Herbert 
Waite were the son-in-law and grandson, respectively, of Mr. Turn- 
bull. John Turnbull, Jr., died in the year 1910. In his will he dis- 
posed of his interest in the firm of John Turnbull, Jr., & Co., as fol- 
lows: 

"Tenth. It Is my present Intention to continue the existing partnership with 
Samuel R. Waite, Daniel H. Doyle and J. Herbert Waite, tinder the Ann name 
of John TambuU, Jr., and Company until May 1st, 191S. la case such exteo- 
slon of the partnership Is made, or in case I die before making said extension, 
and said Samuel R. Waite, Daniel H. Doyle and J. Herbert Waite should 
form a partnership for the purpose of carrying on the business of Importers 
and dealers In carpets and furniture, as now carried on, I authorize and di- 
rect my executors to allow my capital in the business as the same may be asr 
certained at the time of my death to remain until May 1st, 1915. After mj 
said capital has been ascertained I direct that there ^all be charged to my 
capital account and credited to the capital account of my grandson, J. Herbert 
Waite, the sum of five thousand dollars as a legacy to him,- and after charging 
said amount the balance of my capital thus ascertained is to bear Interest at 
the rate of six per cent per annum, and there is to be paid out of said interest 
to my executors the sum of five thousand dollars i)er annum in equal semi- 
annual Installments accounting from the day of my death, and the balance of 
.said interest is to be added to the principal and is to remain in the business 
luntll the expiration of said term <of five years from the formation of said part- 
nership. ♦ ♦ ♦ After May 1st, 1915, I direct that my said capital and the 
surplus interest thereon shall be collected by my executors from said firm, 
and they shall then pay out the fbllowlng legacies." 

The sum of $105,000 was left in the firm of John Turnbull, Jr., & 
'Co. by the executors in accordance with the directions contained in 
the will of John Turnbull, Jr. On the 1st of October, 1910, a new 
partnership agreement was drawn up between Messrs. Waite, Doyle, 
and Waite. It was then agreed that the capital of. John Turnbull, Jr., 
should be credited to his estate on the books of the new firm- as a lia- 
bility of that firm. Under this agreement the business continued until 
.the date of the filing of the petition in bankruptcy. In 1912 Samuel 
R. Waite died, and the business was thereafter conducted under the 
ttcrms of the same partnership agreement as hereinbefore mentioned. 
Prior to his death the firm kept an account at the National City 
Bank and had there 'borrowed on their notes the sum of $22,500. Sam- 
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uel R. Waite had been a member of the board bf directors of the 
National City Bank. The First National Bank of Baltimore took over 
the assets of the National City Bank, and with these assets the obliga- 
tion of the firm of John TumbuU, Jr., & Co. This $22,500, made up 
of several notes originally given to the National City Bank, was grad- 
ually reduced, until at the filing of tfce bankruptcy proceedings the 
firm only owed $13,500. 

It appears that upon the maturity of each note the company would 
pay a part of the same and renew the balance. The witness Waite tes- 
tified as to the method of renewing these notes as follows : 

**So that when the note came due for $5,000 they made out a new note for 
$4,000 in renewal of or for $4,500. and sent down a note for $4,500; in the 
case of the one due December 29th, they sent down on the 26th a note for 
$4,000, together with a check for $1,000, and handed them In at the dis- 
count clerk's window, and went away; • • ♦ that thetre was no new 
money whatever ; Uiat they would send down a check f6r the total amount of 
the loan ; and on referring to the firm's check book to give an illustration of 
the method used showed how, for instance, on November 25, 1914, a check 
was drawn in favor pf the First National Bank for $4,000, which took up 
the note matnring that day, and then the bank was given a new note dated 
November. 24th and maturing February 24th for $3,000." 

Henry B. Wilcox, president of the First National Bank, in describ- 
ing the method by which the $22,500 was reduced to $13,000, testified 
as follows: 

'These notes are extension notes — ^for instance, there is one for $5,000 due 
February 24th, and witness presumed that they brought that down, and it was 
discounted and took up the note that was due that tbne; but, If it was not a 
full renewal, they came down on that date and with the proceeds took up a 
note that was due at that time." 

Witness Wilcox also testified: 

"That when the notes would beocMne due Tnmbnll & Oo, would pay SDiDe^ 
tiling on accoont of tham and then renew ; that they would not wait until the 
note was due to renew it ; that is^ on the date of the maturity of the new note^ 
the old note would be discounted a day or two in advance, and it will be noted 
that on January 7th that note was renewed by paying $600 and the bank dis- 
counted $7,000.*' 

Thus it will be seen that no new money was obtained at the time 
the renewal notes were discounted, but, on the other hand, the $22,- 
500, by reason of partial payments and renewals for the balance, was 
gradually reduced from time to time; and it further appears from 
the testimony that the bank refused to loan the firm any new money. 

It was shown that the alleged false statement upon which it is con- 
tended that money was fraudulently obtaineid from the bank was pre- 
pared by E. C. Winter, the bookkeeper, and J. Herbert Waite, who at 
the time was managing the financial end of the business. It is also- 
shown that, after the death of Samuel R. Waite, J. Herbert Waite 
managed the financial afiFairs of the firm. Mr. Waite testified that the 
duties of appellant were those of salesman, and that he had nothing, 
whatever to do with the firm's financial arrangements. Appellant testi- 
fied on cross-examination that he never signed any statements that 
were sent to the bank, except the one datSi January 31, 1913, artd 
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that he did not understand its contents ; further that during the entire 
time he was connected with the firm he did not believe that he ever 
looked at any of the statements made by the firm to the banks. This 
testimony is uncontradicted. 

On February 3, 1915, the petition was filed against this firm, and on 
April 12, 1915, the appellee, the First National Bank of Baltimore, 
which is objecting to the discharge of Mr. Doyle, filed exceptions to 
the allowance of the claim of Josephine T. Waite, executrix of the 
estate of John TurnbuU, Jr., deceased, in which they claimed that 
the money left by him in the business is liable for the debts of the bank- 
rupt firm and should not be considered as a loan by the estate to the 
bankrupts. On April 20, 1915, the bank filed its specifications ob- 
jecting to the discharge of Doyle upon the ground that the firm of 
John Tumbull, Jr., & Co. obtained money on credit from them upon 
a materially false statement in writing made to them for the purpose 
of obtaining moneys on credit, the alleged false statement being dated 
January 31, 1914. 

It is insisted that the statement that the firm of John TumbuU, Jr., & 
Co. is false, in that it did not show that they owed the estate of John 
Tumbull, Jr., the sum of $100,629.48. The appellant was denied his 
discharge in pursuance of the amendment of 1910 to the Bankruptcy 
Act of 1898, known as section 14, subsection b, clause 3, wherein it is 
provided that the court after a hearing shall permit the discharge un- 
less the bankrupt has : 

''8. Obtained money or property on credit upon a materially false statement 
In writing made by bUn to any person or representative tor tbe parpo8e> of 
obtaining credit from sucb person." 

Thus it appears that, unless the bankrupt obtained money or proiierty 
on credit upon a materially false statement in writing made by himself 
to any person or representative in order to obtain credit from such 
person, he is entitled to a discharge. . It is well settled by the courts 
that the ground upon which he is denied his discharge is that the state- 
ment made is knowingly and intentionally false. The facts in this case, 
most of which are not in dispute, show very clearly, first, that appellant 
had no knowledge of the statement in Question ; and, second, the evi- 
dence shows most conclusively that they were not intentionally untrue. 
This view is sustained by Collier in his work on Bankruptcy (10th Ed.) 
p. 351, in the following language: 

. "The creditor alleging this objection must prove tbat the bankrupt (1) ob- 
tained money or property on credit, that he did so on (2) a statement of his 
financial condition relied on by the creditor that such statement was (3) in 
writing, tliat it was (4) materially false, and (5) that it was so made to the 
.creditor or his representative (6) for the purpose of obtaining credit from such 
creditor. To these should be added the usual elements, that the obtaining of 
property must have been (7) by the bankrupt or by some one duly authorized 
by him." 

This court in an opinion by Judge Keller, in the case of Frank v. 
Michigan Paper Company, 179 Fed. 776, 103 C. C. A. 268, 30 U R. A. 
(N. S.) 623, said: 
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"Under the ezistla^ statute the question of what will bar a disdiarge has 
now been passed upon by at least three • * « Circuit Court of Appeals, 
and all of these decisions are in substantial harmony in holding that the bar 
to a discharge by reason of a false statement in writing is confined to such 
person or persons as actually made such statement with the intention to de- 
ceive." 

In the case of Gilpin v. Merchants' Bank, 165 Fed. 607, 91 C. C. A. 
445, 20 L. R. A. (N. S.) 1023, Judge Gray in referring to this section 
said: 

" * * * It seems to us dear that the plain language of this third clause 
of section 14b requires that the • • • statement made by the bankrupt, 
for the purpose of obtaining credit, etc., should be knowingly and intentionally 
untrue, in order to constitute a bar to the discharge of the bankrupt In oth- 
er words, 'false statement* connotes a guilty scienter on the part of the bank- 
rupt" 

Also, in the case of Peck v. Lowenbein, 178 Fed. 178, 101 C. C. A. 
498, this court reached the same conclusion. In that case it appears 
that Lowenbein prepared and signed a statement which was false ; but 
it was shown by the evidence Aat Owens, his partner, furnished the 
information from which he prepared the statement. However, it also 
appeared that Lowenbein knew nothing of the truth or falsity of the 
statement of facts upon which he prepared his statement The court 
in disposing of the case, among other things, said : 

"It is the evident purpose of the Bankruptcy Act to protect that unfortu- 
nate class of debt<M!s who are unable to pay their debts by gitlng them a dis- 
charge, thus affording them an opportunity to engage in bn^hiess again, while, 
on the other hand, it is manifestly intended to deny a discharge to those whose 
conduct has been such as to show that they obtained credit by false statwnents 
calculated and intended to deceive and thereby defraud their creditors. Gop- 
struing the act with tliese ends in view, it would be manifestly unjust to deny 
a discharge to a debtor when it ai^)ears, as it does in this instance, that the 
statement which he niade was not actuated by any fraudulent purpose. This 
finding of fact has been approved by the learned Judge who heard the case 
below, and is within itself conclusive in so far as the question involved In this 
controversy Is concerned.** 

In the case of Franklin v. Monning Co., 33 Am. Bankr. Rep. 257, 
217 Fed. 929, 133 C. C. A. 601, in referring to this phase of the ques- 
tion, the court quotes the definition of the word "false" from Words 
and Phrases, which is as follows : 

" 'False means that which is not true, coupled with a lying intent' 'False 
in jurisprudence naturally imports something more than the vernacular sense 
of "erroneous" or "untrue." * " 

There are other grounds upon which appellant relies, but we. do not 
deem it necessary, in view of what we have said, to discuss the same. 
It appearing that the statement of December 15, 1914, was not prepared 
by appellant and that he knew nothing of its contents, and it also ap- 
pearing that he had no knowledge as to the character of the state- 
ment which he signed, we think, in view of the rule as announced in 
the cases above cited, that the court below erred in refusing to grant 
a discharge. 

For the reasons stated, the decree of the lower court is reversed. 
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WALDO et aL V. WILSON. 

(Circuit Oaurt of Appeals* Fourth Circuit February 21, 1916.) 

Na 1386. 

1. Trial <8=>11(2) — ^Equity Jubisdiction — ^Transfeb from Law Side. 

There Is no statute authorizing the court, where a suit for equitable re- 
lief is brought on the law side of the court, to transfer It to the equity 
side, and equity rule 22 (198 Fed. xxlv, 115 C. O. A. xxiv), providing for a 
transfer from the equity to the law side, does not authorize a transfer 
from the law to the equity sida 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 29; Dec. Dig, «» 
11(2).] 

2. Trial ^=>11(1) — Equity Jurisdiction — Transfer from Law Side. 

Judicial Code, § 274a, as added by Act March 3, 1915, c. 90, 38 Stat 956, 
providing that, where a suit at law has been brought in equity or a suit 
■ in equity has been brought at law, the court shall order any amendments 
necessary to conform the pleadings to the proper practice, and any 
party shall have the right to amend, relates only to the power of the 
court in a case where a suit has been Improperly brought either on the 
equity or law side, and authorizes amendments to have the pleadings con- 
form to the proper practice. 

[Kd. Note.— For other cases, see Trial, Cent Dig. i 28; Dec Dig. «=» 
11(1).] 

3. Trial ^=»11(1) — ^Equity in Jurisdiction — ^Transfer krok Law Side— 

Statutes. 

Even if that section authorized a transfer of a suit in equity, improp- 
erly brought on the law side of the court, to the equity side, it could not 
relate back, so as to validate a transfer made before it was enhcted. 

[Ed. Note.— For other cases, see Trial, C^nt Dig. | 28 ; Dec. Dig. «» 
11(1).] 

4. Action ^=>64 — "Commencement^* of Equity Suit. 

A suit in equity is b^sun by filing the original bill, not by the issuance 
of summons. 

[Ed. Note.— For other cases, see Action, Cent Dig. H 725-734; Dec 
Dig. <$=>64. 

For other definitions, see Words and Phrases, First and Second Series. 
Commencement of Action.] 

5. Courts ^b»335(1), 336— Ruus of Prooedure — State Laws. 

Rev. St. i 914 (Comp. St 1913, f 1537), providing that the practice, plead- 
ings, etc., in civil causes other than equity and admiralty causes. In the 
District Court, shall conform to those in like causes, in the courts of re<'- 
ord in the state, does not require the United States courts in the trisl of 
equity and admiralty causes to conform to the procedure in like cau^^s 
in state courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. f{ 899. 902, 903, 008, 
907 ; Dec. Dig. «&=»335(1), 336.] 

6. Ooi?RTS ^=s»492 — Concurrent Jurisdiction — ^rwdrrrunoN of Suit. 

Where an action was instituted by the issuance of summons In the fed- 
eral court, which was thereafter determined to be a suit in equity and or- 
dered transferred to the equity side, the issuance of the suuuuon:^ ccmU! 
not be considered the beginning of the suit In equity, so as to give the feil- 
eral court jurisdiction as against a suit in the state court begun betwt*ea 
the issuance of the summons, and the filing of the complaint 

[Ed. Note.--For other cas^s, see Courts, Cent Dig. { 1345; Dec. Dig. 
€=>492.] 

^=»ror otlier cOseB see same topic ft KBT*NUMBBR In all Koj^Numbered Dtgeetv & Indexes 
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7. CotTBTS ^=»508(1) — JtmiSDicnoK — ^Inxdnotion Aoainst State Cottbts 

The federal courts will restrain proceedings in a state court only to en- 
force a decree or judgment of a United States court, or against a party 
who, after Jurisdiction over him and the cause was fully vested, resorted 
to proceedings in the state court necessarily in. conflict with the Jurisdic- 
tion of the United States court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 1418; Dec. Dig. 
«=>508(1).] 

Appeal from the District Court of the United States for the West- 
cm District of North Carolina, at Asheville ; James E. Boyd, Judge. 

Suit by W. L. Wilson against Frank Waldo and another. From an 
order of the District Court refusing to dissolve an injunction (221 
Fed. 505), defendants appeal. Reversed, with instructions. 

John S. Adams, of Asheville, N. C. (James H. Merrimon, of Ashe- 
ville, N. C, on the brief), for appellants. 

Julius C. Martin, of Asheville, N. C. (Martin, Rollins & Wright, 
of Asheville, N. C, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRI1*CHARD, Circuit Judge. This is an appeal from an order of 
the District Court of the United States for the Western District of 
North Carolina refusing to dissolve an injunction which had been 
granted to stay proceedings in a state, court. The statement of facts 
by the learned judge who heard the case in the court below is as fol- 
lows : 

"There is no controversy about the facts. On the 28th of August, 1913> Wil- 
son the present plaintiff, caused a summons to Issue from the District Court of 
the United States at Greensboro, returnable to December term, 1913, at Greens- 
boro. This summons called upon the defendants. Prank Waldo and Leonard 
Waldo, to appear at the said term and answer the complaint then to be filed ; 
and said summons was served on the 3d of September, 1913; on the 30th of 
August, Two days after the issuing of the summons from the United States 
court ks above stated, Frank Waldo and Leonard Waldo procured a summons 
to be Issued from the superior court of Graham county, returnable to an en- 
suing term, in which said summons W. L. Wilson, the plaintiff here, was made 
defendant. This summons was served on Wilson September 3, 1913. It Is ad- 
mitted that the subject-matter of both suits was a tract of land in the coun- 
ty of Graham, and it Is also admitted that B^nk Waldo and Leonard Waldo 
are nonresidents of the state of North Carolina, and W. Lk Wilson, a resident 
of said state ; and it is further admitted that the matter in controversy ex- 
ceeds three thousand (?3,000.00) doUars, exclusive of interest and costs. At 
the December term, 1913, of the United States District Court at Greensboro, 
upon motion of the attorneys for the plaintiff, Wilson, the case was trans- 
ferred to Asheville (Graham county being In that division), and thereafter on 
motion of plaintiff the cause was transferred to the equity side of the docket, 
and the plaintiff filed a bill seeking to remove a cloud from the title of the 
land in Graham county, which it was alleged existed by reason of certain ti- 
tle or Interest which the defendants claimed. The plaintiffs in the state court 
suit filed their complaint in ejectment, and the defendant, Wilson, answered, 
setting up the fact that a suit, involving the same subject-matter between 
the same parties, had been instituted and was pending in the United States 
District Court, before the institution of the state court suit; a motion to dis- 
miss,' on that ground, was refused by the state court. The plaintiffs in the 
suit in the state court are about to proceed to try the Case there, and now 
comes the motion ^r restraint as above stated. The defendants here oppose 

^=»For other cases see same topic St KBT^NUMBBR Is all Key-Numbered Digests ft Indexes 
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the motton for ioJuncttOD on tlie ground that the issuing of a summons In the 
federal court is the commencement of an action at law, and that the com- 
mencement of a suit in equity is by the filing of a bill, and thereupon the is- 
suing of a subpoena in equity, returnable at rule, day and not to a regular 
term ; that, therefore, the suit pending here was not begun until the bill was 
filed. The question presented, therefore, is whether or not the summons, 
which Wilson caused to issue on the 28th of August, 1913, which was followed 
by a bill in equity, was the institution of a suit, which gave this court origi- 
nal Jurisdiction. It is admitted that the subject-matter involved and the par- 
ties to both actions are the same." 

This being a suit where the jurisdiction of the state and federal 
courts is concurrent, the decision hinges upon the question as to 
which court first acquired jurisdiction. It appears that the complaint 
filed by the plaintiff in the court below is in the nature of a bill in 
equity, and as such contains a prayer for equitable relief, notwith- 
standing it was instituted on the law side of the docket. The court 
upon a demurrer held that inasmuch as the complaint was in the na- 
ture of a bill in equity that it was improperly brought on the law side 
of the court, and thereupon transferred the same to the equity side. 
This raises the question as to whether the court under the law as it 
existed at that time had the power to make such transfer. 

[1] After an exhaustive examination we fail to find any statute 
which authorizes the court in a case where, as in this instance, a suit 
for equitable relief is brought on the law side of the court, to transfer 
the same to the equity side. Equity rule 22 (198 Fed. xxiv, 115 C. 
C. A. xxiv) provides that where a suit commenced in equity should 
have been brought as an action on the law side of the court that : 

"It shall be therewith transferred to the law side of the docket and there 
proceeded with, with only such alterations in the pleadings as shall be es- 
sential." 

If this had been a suit improperly instituted on the equity side of 
the court, then the court would have had the right to transfer it to 
the law side of the docket; but this rule cannot be construe^ so as 
to authorize the court to transfer a case from the law side of the 
court to the equity side. 

[2] It is insisted that the court below acted in pursuance of sec- 
tion 274a of the new Judicial Code, as amended by Act March 3, 
1915, c. 90, 38 Stat. 956, in transferring this case to the equity side 
of the court. The section in question is in the following language: 

"That in case any of said courts shall find that a suit at law should have 
been brought in equity or a suit in equity should have been brought at law» 
the court shall order any amendments to the pleadings which may be neces- 
sary to conform them to the proper practice. Any party to the suit shall have 
the right, at any stage of the cause, to amend his pleadings so as to obviate 
the objection that his suit was not brought on the right side of the court. Hie 
cause shall proceed and be determined upon such amended pleadings. All 
testimony taken before such amendment, if preserved, shall stand as testi- 
mony in the cause with like effect as if the pleadings had been originally in 
the amended form." 

This section relates only to the power of the court in a case where 
a suit has been improperly brought, either on the equity or the law 
side of the court, and provides that the same be amended so as to 
have the pleadings conform to the proper practice. 
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[3] Even if this section authorized the transference of a cause 
from the law to the equity side of the court i;t would not apply to 
the case at bar, and could not be construed as relating back so as to 
defeat the jurisdiction of the state court if it had already been ac- 
quired, inasmuch as it was enacted subsecjuent to the date of the in- 
stitution of this suit and its transfer to the equity docket. 

However, it is contended that even though the court was without 
power to transfer the cause to the equity side of the court, that inas- 
much as the complaint, which is in the nature of a bill in equity, un- 
der the order of the court having been filed on the equity side of the 
court, It should be treated as a bill properly filed in equity, and that 
for tlie purpose of determining which court first acquired jurisdiction 
it should relate to the date of the issuance of the summons. 

[4] The .method by which a suit in equity may be instituted is very 
simple. Section 99 of Bates on Federal Equity Procedure, volume U 
which refers to this question, is as follows : 

**A aniit In equity in the Circuit Cotirts of the Unit^ States is commenced by 
the filing of an original bill lA the clerk's office, and the issuance thereon of a 
subpoena, and its service upon the defendant and retarn. An equity rule pro- 
vides that *the process of subpoena shall constitute the proper mesne process 
In all suits in equity, in the first instance, to require the defendant to appear 
and answer the exigency of the biir ; and another equity rule provides that 
lio process of subpoena shall issue from the cleric's ofBee in any suit in equity 
until the bill is filed in the office' ; and by another equity rule it is provided 
that 'upon the return of the snbpoena as serred and executed upon any defend* 
ant, the clerk shall enter the suit upon his docket as pending in the court, 
and shall state the time of the entry.' Under these rules which have the force 
of law, there is no suit 'pending in the court' untU the subpoena has been ac- 
tually serred and executed upon the defendant and returned to the clerk's 
office; and this was substantially the EkigUsh practice. It is said that this 
writ [the subpoena] must be Issued and served upon all the parties defendant 
to a bill (exc<»p*- the Attorney General, who being an officer of the crown, al- 
ways supposed to be present in court, is, as we have seen, noerely attended 
with a copy of the bill), before a cause can be properly said to be com- 
menced.' " 

The Supreme Court of the United States in the case of Farmers' 
Loan, etc., Co. v. Lake St. Rd. Co., 177 U. S. 51, 20 Sup. Ct. 564, 
44L. Ed. 667, said: 

"The contention that the jurisdiction of the state court first attached be* 
cause, although the suit therein was not commenced till after the commence- 
ment of the suit in the federal court, the summons issued by the state court 
was served before the service of the writ of subpoena issued by the federal 
court, is not well founded. A suit in equity is commenced by filing a bill of 
complaint. Story's Equity Pleading (4th Ed.) § 7. ♦ ♦ ♦ " 

The learned judge who heard the case in the court below, in dis- 
cussing this phase of the question, among other things, said : 

''Under the North Carolina practice act, there is but one form of action, 
which Is by summons. This act followed upon the abolition of the distinction 
between courts of law and courts of equity; and when parties are brought 
into court by summons, the plaintiff can file his complaint alleging a legal 
cause of action or an equitahle cause of action, or can combine both as he 
may elect. The fact that the distinction between the courts of law and of 
equity has been abolished in North Carolina, and a practice adopted in ac- 
cordance therewith, and the further fact that the distinction between the 
two Jurisdictions is stiU preserved in the federal courts confronts us frequent- 
231F.--42 
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ly with some difficulty. It, at least, occasionally occurs that a case removed 
from the state court to the federal court involves both a legal and an equita- 
ble cause of action, and when it comes Into the federal court, of course, the 
case must be divided ; or if a cause is commenced in the state court, which 
is based upon an equitable cause and is removed to the federal court although 
such cause was commenced by a summons, yet when it reaches the federal 
court it Is docketed upon the equity side. With these conditions existing it 
is easily to be seen how readily the profession In this state can be confused 
to some extent in commencing actions in the federal court. Now, the United 
States statute provides that the federal courts shall adopt as near as may 
be, the practice in use in the states, in which such courts are held. Whilst 
this would not, perhaps, supplant the equity practice which prevails in the 
federal court, yet I think it is reasonahle to conclude that, although a case 
was instituted by summons instead of the flling of a bill and the issuing of a 
subpoena, when the parties and subject-matter are brought within the Juris- 
diction of the court, It is then within the power of the court to retain the 
cause upon the law or transfer It to the equity docket, as may he necessary 
In order to fully administer the rights of the parties with reference to the 
subject-matter of the action." 

[5] The law which provides that the practice in the federal courts 
shall conform as near as may be to the practice in the state courts is to 
be found in section 914 of the Revised Statutes (Comp. St. 1913, § 
1537), and is in the following language: 

"The practice, pleadings, and forms and modes of proceeding in civil caus- 
es, other than equity and admiralty causes, in the Circuit and District Courts, 
shall conform, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like causes in the courts of rec- 
ord of the state within which such Circuit or I>i8triGt Courts are held, any 
rule of court to the contrary notwithstanding." 

There is nothing contained in this statute which requires tjie United 
States courts, in the trial of equity and admiralty causes, to conform 
to the practice, pleadings, forms and modes of procedure existing at 
the time in like causes in the state courts within which the District 
Court is held. Simkins, in his work entitled "A Federal Suit at Law,*' 
page 11, in referring to this section, says: 

"It will be noticed that section 914 excludes from its operation suits in 
equity or admiralty. The blended system of pleadings In many of the states 
cannot be followed, wherein legal and equitable causes of action are permitted 
to be set up In the suit. The distinction between law and equity in the fed- 
eral courts Is one of substance, and not of form, and this must be kept in 
mind in framing the pleadings on the law side. McKemy v. Supreme Lodge, 
A. O. U. W., 104 C. C. A. 117. 180 Fed. 961 ; Lindsay v. First Nat. Bank, 156 
U. S. 485, 15 Sup. Ct. 472, 39 L. Ed. 505; Courtney v. Pradt, 87 O. O. A. 463, 
160 Fed. 562. ♦♦ ♦ " 

[B] In view of what we have said it follows that a mere trans- 
ference of the cause from the law to the equity side of the court 
did not meet the requirements essential to the institution of a suit in 
equity so as to give the court the power to grant an injunction. Un- 
der the circumstances, the court should have dismissed the suit insti- 
tuted on the law side of the court with leave to institute a suit on the 
equity side, and this could only have been done by filing a bill and is- 
suing a subpcena as required by the equity rules. 

In addition to what we have said, it also appears that, after the 
appellee had filed his complaint in the court below, he appeared in 
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the state court, where appellants had instituted suit against him, and 
there filed a demurrer and also an answer on the merits, setting up 
all that his complaint filed in the court below contained, and as a fur- 
ther defense to the action in that court he set up a claim of title by ad- 
verse possession, praying that he be adjudged the owner of the prop- 
erty involved in this controversy, thereby asking for affirmative re- 
lief. It is insisted by counsel for the appellants that this alone gave 
the state court jurisdiction. In view of what we have said already, 
we do not deem it necessary to express any opinion as to this phase 
of the question. 

[7] The rule as to when the federal court will enjoin proceedings 
already instituted in a state court is clearly and concisely stated by Cir- 
cuit Judge Pardee in the case of Oliver v. Parlin & O. Co., 105 Fed. 
272, 45 C C. A. 200: 

"An examination of tbe cases which have attempted to foUow French v. 
Hay [22 Wall. 238, 22 I/. Ed. 854} and Dietzsch v. Hindekoper [108 U. S. 494, 
26 Lr. £d. 497] will show that in every well oonsidered case, when an injunction 
restraining already instituted proceedings in a state court has been issued bj 
a United States court, it was either based on a decree or judgment of the 
United States court which it was necessary and proper to eoforee, or, if is- 
sued prior to judgment or decree, it was directed against a party who, after 
jurisdiction over- him and the cause was fully vested, had resorted to pro- 
ceedings in the state court necessarily conflicting with. If not ousting, the 
jurisdiction of the United States court" 

We are of opinion that the state court first acquired jurisdiction of 
this controversy, and therefore the court below was without power to 
enjoin the parties from proceeding in the state court. 

For the reasons stated, it follows that the court below erred in 
transferring the case to the equity side of the court, instead of dis- 
missing the same; further, that the restrainmg order was improvi- 
dently granted by the court below. Therefore the decree of the lower 
court is reversed, with instructions to dissolve the restraining order. 

Reversed. 



GILCHRIST CO. Y. ERIE SPECIALTY CO. 

{Circuit Court of Appeals, Third Circuit. January 2S, 1910. Rehearing 
Denied AprU 14, 1916.) 

No. 1979. 

Jxn>oiaBNT ^=s>675(l) — PsBsovs Concluded — Persons Pabticipatino in Pros- 
ecution OB Defense. 

Where both parties' to an Infringement suit. Involving the question of 
priority of Invention between two patentees, although not parties of rec- 
ord, openly pftrtldpated In a prior suit involving the same issue and con- 
tributed to the expense thereof, the decree in such suit is conclusive on 
both, and the question as between them is res Judicata. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. H 1190, 1194; 
Dec. Dig. «=»675(1).] 

Appeal from the District Court of the United States for the West- 
em EHstrict of Pennsylvania; Chaxles P. Orr, Judge. 
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Suit in equity by the Gilchrist Company against the Erie Specialty 
Company. Decree for defendant, and complainant appeals. Affinned. 
See, also, 215 Fed. 741. 
The following is the opinion of Orr, District Judge: 

This case Is before tlie court for disposition after triaL The plaintlflf la 
the owner of the United States patent No. 833,620, Issued October 16, 1906, 
to B. Nielsen for an ice cream spoon. Plaintiff charges the defendant with 
infringement at the city of £rie, in this district, and at other places. The 
defendant does not deny infrlnigement, if the patent be found valid. It denies, 
however, the validity of the patent, and offers United States patent to Bol- 
land, Na 714,440, dated November 25, 1902, for an ice cream disher, and 
United States patent to Albert P. Olmstead, No. 810373, dated May 1, 1906, 
for an ioe cream dipper, as disclosures in the prior art of everything contain- 
ed in the patent in suit 

All of said patents embrace devices for the removal of ice cream from ice- 
cream freezers in such quantity at each removal as would make a smaU por- 
tion for an individual consumer. To prevent the ioe cream from sticking in 
the spoon, or disher, or bowl, fingers are caused to revolve withia the bowl 
closely to the interior surface thereof. The several dishers of the respective 
patents differ in the construction of the parts by which the fingers in the 
bowl are made to move. 

Quite early in the history of this case, the defoadant made a motion to limit 
the testimony to be taken by excluding therefrom evidence relating to priority 
of invention as between Olmstead and Nielsen, for the reason that such dis- 
pute had been adjudicated in previous litigation wherein the parties to the 
present suit were parties or privies. The court thereupon made an order im- 
posing a limitation upon the evidence to be produced in the present case. 215 
Fed. 741. The case in which the question of priority betwecsi Nielsen and 
Olmstead had been adjudicated is the case of Welkw et aL v. Giles et aL, 
207 Fed. 825, in which Judge Ray determined that the Olmstead patent. No. 
819,373, was entitled to priority over the Nielsen patent. No. 838,620. The de- 
cision of Judge Ray liad since been affirmed by the Court of Appeals of the 
Secoild Circuit 218 Fed. 637. With the decision in that case this court is 
heartily in accord. It is not necessary to even specify the variations be- 
tween claim 1 of the Olmstead patent, which was the subject of that adjudica- 
tion, and claims 4, 5. 7l and 8 of the patent in suit, which are the <dalms re- 
lied tipon by the plaintiff The variations are unimportant, and do not. cause 
any difference in the operations of the subject-matter of the patents. Indeed, 
the construction of the Nielsen patent might very readily have been adopted 
by any medianic anywhere who had the Olmstead dipper before him. Indeed, 
the Holland patent, to which reference has been made above, is suggestiTe of 
everything disclosed in the Olmstead -and f^eBten patents, except the re- 
moyability of the fingers located within the bowl and the gear wheel to which 
they are attached. 

The court is satisfied that the Nidls^ patent No. 883,620, is invalid, in view 
of the Olmstead patent. No. 819,373. The bill should be dismissed at the costs 
of the plaintiff. Let a decree be drawn. 

Fred Gerlach, of Chicago, 111., for appellant. 

J. C. Sturgeon and H. M. Sturgeon, both of Erie, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Gilchrist 
Con^pany, owner of patent No. 833,620, granted October 16, 1906, 
to Nielsen, filed a bill against the Erie Specialty Company charging 
its infringement. On final hearing that court held the patent invalid 
aiKl dismissed the bill Thereupon this appeal was taken. 
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The patent concerns a small cone-shaped dipper or spoon used for 
ladlinjg; a fixed quantity of ice cream from a freezer, and means for 
scraping the cream from such dipper. The question here involved is 
whether Nielsen or one Olmstead first invented the device. This dip- 
per is the subject of four diflEerent opinions — ^Judge Ray's, Walker v. 
Giles (D. C.) 207 Fed. 825, holding Olmstead was prior to Nielsen 
in conceiving it; Judge I^combe's, Walker v. Giles, 218 Fed. 637, 
134 C. C. A. 395, affirming such decree ; Judge Orr's, in the present 
case (D. C.) 215 Fed. 741, limiting proofs therein on the ground that 
the parties to this suit were parties or privies in the case before Judge 
Ray in the Northern district of New York, and that as to them the 
question of Olmstead's priority over Nielsen was res ad judicata ; and, 
finally, the opinion of Judge Orr on final hearing, set forth above, 
wherein he held the present bill should be dismissed. The various 
phases of this controversy are so fully set forth in the foregoing opin- 
ions, we refrain from restating them. 

The briefs and proofs in this case and the opinions in the Second cir- 
cuit have had our careful attention. In the case in the Northern dis- 
trict of New York, 207 Fed. 825, Walker and others, the owners of 
patent No. 819^73, granted to Olmstead, for an ice cream dipper, 
charged Catharine Nielsen and Henry S. Giles with infringing the 
first claim thereof. The bill alleged: 

*That said Albert P. Olmstead was the original and first inventor or dis- 
coverer of any material and auJutantial part of tbe ioe cream spoon disclosed 
by letters patent No. 819,373." 

The defendants, Nielsen and Giles, being the grantees to whom the 
Nielsen patent (in suit in the present case) was issued, justified their 
alleged infringement under said patent dnd by stipulation in the trials 
thereof it was agreed : 

'That the iQilchrlst Company, a corporation of- Newark, N. J., is tba owner 
of United SfStes letters patent No. 833,620, granted to Rasmus Nielsen, for 
ice cream spoon, dated October 16, 1906, and that the defendants herein are 
licensed to manufacture and sell under said patent, and that said the Gilchrist 
Company is participating in the defense, in thi9 ajction and sharing in tiie 
expense of such defense." 

It will thus .be seen that both Nielsen's and Ohnstead's patents had 
issued, were owned by the parties to the case, and the relative priority 
of the two inventors was put in issue in the cause. The specifications 
of the two patents show that for all functional purposes the two de- 
vices are substantially the same. Such differences as exist are in mere 
minor, mechanical details. Taking as the generic device the patent 
of Nielsen — ^which in date was earlier than Olmstead's — ^we see that 
Olmstead followed its main features, save that, where Nielsen placed 
on his handle and beneath the teeth which intermeshed with the teeth 
of the revdving stem the flange which kept the stem from drc^ping 
out of the cup, Olmstead placed on his stem and over the teeth which 
intermeshed with the teeth of his handle the flange which kept the 
stem from dropping out of the cup. The difference was a mere shift- 
ing of parts, with a retention pf functional. identity. The other differ- 
ence was a change in location of the stop screw. Nielsen's device had 
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a threaded stop which, when screwed tO'its thread limit, kept tlie handle 
and stem in operative relation. When Nielsen desired to clean his 
device, the stop was unscrewed. This let the handle swing back and 
the teeth at its end pass out of engagement with the stem teeth. This 
permitted the device to come apart. Olmstead's device also used a 
threaded stop, which, when screwed to its thread limit, also kept his 
handle and stem in engagement. It had, however, the further function 
of serving as a handle pivot. When Olmstead desired to clean his de- 
vice, this screw was loosened until its reduced, unthreaded end, by 
means of a slot in the handle, permitted the latter to slide back, so 
that the teetli at the end of the handle passed out of engagement with 
the stem teeth and thus permitted the several parts of the assembled 
device to come apart. 

While these minor mechanical differences existed, it will be appar- 
ent that the two devices were substantially the same, and if priority 
of invention was adjudged to one inventor's device, such priority put 
an end to all claim on the part of the other. If Nielsen's was the 
original device, then Olmstead's was but a mere transposition and 
mechanical rearrangement of parts, made possible by the shape of 
Olmstead's handle, which, as we have said, itself served as a stop. 
Jn Judge Ray's case, tjie suit was brought on the Olmstead patent, and 
defended on the alleged priority of the Nielsen patent. In the present 
case, the suit is on the Nielsen patent, and is defended on the alleged 
adjudged priority of the Olmstead patent. The subject-matter and 
the issue in the two cases are the same. 

The issue of priority in the New York case having been adjudged in 
favor of Olmstead, it remains to consider whether that decision is 
binding on the parties to the present suit. The present plaintiff is the 
Gilchrist Company, a corporation of the State of New Jersey. The 
present bill avers that company became the owner of the Nielsen pat- 
ent, and of all rights of action thereunder, on February 21, 1910. The 
record in the New York case shows that case was begun in May, 1910> 
and that on April 20, 1911, the Gilchrist Company, having meanwhile 
become the owner of the patent and "of all rights of action thereunder 
accrued," entered into a stipulation whereby it agreed that it — 

**ma7 be regarded as proved In this case : That the Gilchrist Company, a cor> 
poratlon of Newark, N. J., Is the owner of United States letters patent Na 
833,G20, granted to Rasmus Nielsen, for ice cream spoon, dated October 10, 
1906, and that the defendants herein are licensed to manufacture and sell 
under said patent, and that said the Gilchrist Company is participating in 
the defense of this action and sharing in the expense of such defense." 

It is clear, therefore, that with its purchase of the patent and of the 
rights of action thereunder the Gilchrist Company was the real de- 
fendant when the decree was entered. The defendant in the present 
suit is the Erie Specialty Company, and that company duly joined in 
the foregoing stipulation in the New York case, agreeing: 

**That the Erie Specialty Company, a corporation organized and existing 
nnder and by virtue of the laws of the state of Pennyslvanla, of Erie, Pa^ 
and Edwin Walker, of Erie, Pa., are participating in and paying the expenses- 
of conducting this suit" 
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The subject-matter of the Pennsylvania suit having been contested 
in the New York suit, both parties to the present suit having con- 
tributed to carrying on the prior suit and having openly participated 
therein, the final decree in that case became, as between the said par- 
ties, res adjudicata. It is to the interest of llie republic that litiga- 
tion should end, and the court below was right in holding that the 
parties to the New York suit could not relitigate the question of pat- 
ent priority in the Pennsylvania case. "The doctrine is well settled," 
said Judge Lurton in Penfield v. Potts, 126 Fed. 475, 61 C. C. A. 
371, "that one who for his own interest joins in the defense of a 
suit to which he is not a party of record is as much concluded by 
the judgment as if he had been a party thereto, provided his conduct 
in that respect was open and avowed, or otherwise well known to 
the opposite party." 

The judgment below is affirmed. 



PENNSYI/VANIA K. CO. v. GROVES. 

(Circuit Court of Appeals, Second Circuit. March 14, 1916.) 

No. 156. 

1. Masteb ai?d Sxbvant «=»265(14) — ^Injubiss to Sbbvant — ^Bubdkn of Pboof 

— CONTBIBUTOBT NEGLIGENCE. 

In an action for personal Injuries to a servant, brought In the federal 
court, contributory negligence Is a defense, which the master must prove 
by a fair preponderance of the testimony. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. iS 893, 
908; Dec. Dig. «5»265a4).] 

2. Mastbb and Ssbvant ^=»289(29) — ^Injuby to Sbbvant — Contbibutobt 

Negligrncb — Question fob Juat. 

It is not contributory negligence as matter of law for a railroad yard 
conductor, who was thoroughly familiar with the yard, to stop for a min- 
ute and a half on a track conversing with the yardmaster, who was his 
superior officer, and whose duty it was to regulate the movement of 
trains In the yard, with his back to an engine which he had a right to 
suppose would take another track, especially where the signal was set 
against such engine, so as to require the engineer to proceed with cau- 
tion, having his engine under such control that he could stop it Immedl- 
ately If danger threatened. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 1121 ; 
Dec Dig. <g=>289(28).] 

Rogers. Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action for personal injuries by Charles N. Groves against the Penn- 
sylvania Railroad Company. Judgment for the plaintiff upon a ver- 
dict in his favor for $6,000, and defendant brings error. Affirmed. 

On writ of error to review a judgment for $6,045.16 entered upon 
the verdict of a jury in favor of the plaintiff for $6,000 for injuries 
sustained by him on April 19, 1914. The action was tried .by Judge 

•^soFor other en09 Bee eame topic ft KiC Y-mJMBER Id all Kej-Numbered Digests ft Indexee 
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Edwin S. Thomas sitting for the Western district of New York at 
Buffalo. Judgment was entered April 23, 1915. 

Frank Rumsey, of 'Buffalo (H. J. Adams, of Buffalo, of counsel), 
for plaintiff in error. 

Sullivan, Bagley & Wechtef, of Buffalo (Joseph A. Wechter, of 
Buffalo, of counsel), for defendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The parties will be alluded to hereafter as 
they appeared in the court below, as plaintiff and defendant. The 
accident occurred on one of the tracks of the New York Central Rail- 
road Company about 1,000 feet east of the passenger station of that 
company in the city of Buffalo. In addition to the four main tracks 
there is a cross-over track upon which the defendant's train, whose 
locomotive struck the plaintiff, was running just previous to the acci- 
dent. The defendant's engine and cars were permitted to use these 
tracks pursuant to an agreement between the two companies. The 
plaintiff was the yard conductor employed by the New York Central 
and had been employed in the immediate vicinity of the accident for 
more than 20 years. He was thoroughly familiar with the yard in 
question and the time when regular trains were expected to arrive 
and depart. He knew also when milk trains and local trains were ex- 
pected to cross or occupy these tracks. In short, the plaintiff was 
thoroughly familiar with the entire situation. 

The Pennsylvania engine which struck, the plaintiff had been in the 
station with a passenger train. The train was then run up on track 
3 to a point a little to the east«of Louisiana street, where it came to a 
stop with the engine headed west. Just previous to this time the plain- 
tiff had been attending to his duties as yard conductor and was pro- 
ceeding easterly when he met the New York Central's assistant yard- 
master and the two men engaged in conversation near the tower 52, 
At this time the Pennsylvania train and a Susquehanna train were 
both expecting to proceed to the milk platform on the south side of 
the tracks. The yardmaster had control of the trains and decided 
which should cross over first, the movement being controlled by the 
man in the tower. 

After meeting at the tower, the plaintiff and the yardmaster stepped 
over onto the main track No. 1. The two stood there engaged in con- 
versation for about a minute and a half when the plaintiff was struck 
by the defendant's engine which had taken the cross-over and had 
turned in on main track No. 1. 

[1, 2] The principal defense urged in this court is the alleged con- 
tributory negligence of the plaintiff. This is a defense in the federal 
courts and must be proved as are other defenses by a fair preponder- 
ance of testimony. P. & R. Coal & Iron Co. v. Keslusky, 209 Fed. 
197, 127 C. C. A. 555. We think that it cannot be said that standing 
for a minute and a half on track No. 1 was negligence as matter of 
law. When Moore and the plaintiff stepped on that track there was 
nothing to indicate that it was or was likely to be a dangerotis place. 
The plaintiff had a right to suppose that the Pennsylvania engine would 
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take the "Ohio street lead," which was the natural and customary 
thing to do. 

Then, too, the "pot signal*' was set against any movement to the 
west and the plaintiff had a right to rely upon the obligation of any 
one approaching the place where he stood to* proceed with caution, 
having his engine so under control that he could stop it immediately 
if danger threatened. There is also a strcmg presumption to be drawn 
from the conduct of the plaintiff and Moore. Probably no two men 
in existence were more thoroughly acquainted with the situation and 
better qualified to speak than they. For years their daily vocation 
had been the management and direction of trains at this point. And 
yet they stepped upon track No. 1 in perfect confidence that no danger 
could befall them by so doing. Would Moore, who was the superior 
ofiicer of the two, have chosen this particular point for consultation 
with the plaintiff unless he was assured that no danger could threaten ? 
In risking his own life at this point he practically said to the plaintiff, 
"No danger can threaten us here." 

We are therefore led to the conclusion that the question of con- 
tributory negligence was one for the jury and that their verdict that 
the plaintiff was not negligent cannot be set aside as unsupported by 
the evidence. 

The judgment is a£5rmed with costs. 

WARD, Circuit Judge (concurring). I think that, even if the plain- 
tiff be held guilty of negligence, his negligence will not prevent him 
from recovering, because tibe crew of the engine, which was moving 
slowly in a railroad yard, could have prevented the accident by the 
exercise of ordinary care in stopping or blowing the whistle or ringing 
the bell. Inland Coasting Co. v. Tolson, 139 U. S. SSI, 11 Sup. Ct 
653, 35 L. Ed. 270. 

ROGERS, Circuit Judge (dissenting). I am unable to concur. The 
plaintiff below was in my opinion clearly guilty of contributory negli- 
gence. He was injured in the yards of the New York Central Rail- 
road at Buffalo where he had been employed 21 years. This yar.d 
was a very busy place. The towerman who had control of the move- 
ments of the trains in the yard estimated the number of trains moving 
over the cross-over in that yard as 1,600 in the course of eight hours. 
The plaintiff was asked: "You have got to be on the alert every 
moment of the time for any engine ?" To which he answered : "All 
the time, and be on the alert for other people besides — there is a lot 
there for you to look after. It is a very dangerous place there if a 
man is working there." He was asked: "Engines are coming and 
going hither and yonder so that it seems like perfect pandemonium 
unless you are used to it, that is true?" And he answered, "Yes." 
Asked: "And the only safe way for a man to get along there is to 
watch out continuously if he is on a track ?"' . He answered : "When 
you are working, watch out, and watch out for other people, too/' 

Notwithstanding all this the plaintiff, experi^enced man that he was, 
deliberately stood on the' main track for a minute and a half at least 



Digitized by 



Google 



666 231 FEDBBAL BBPOBTBR 

talking with an assistant yardmaster and knowing that a train which 
stood waiting to go west might come over the very track on which he 
stood if the towerman should so determine it, and yet he stood there 
with his back to the east and was struck. In my opinion he was as^ 
matter of law negligent and his negligence contributed to his injury. 
Both the engineman and fireman testified that their view of the 
track in front of the engine was cut off for some distance by the boiler 
of the engine. The engineman said his vision was cut off for about 
65 or 70 feet by the boiler. The engineman and fireman each testified 
that the bell was ringing all the time. The speed of the train was only 
6 or 8 miles per hour. If those in the engine had seen the plaintiff 
on the track 65 or 70 feet away and then lost view of him because of 
the obstruction of their vision, it does not follow that they had no right 
to assume that the plaintiff would get off the track and not remain 
standing directly in front of the approaching engine. 

The fireman testified that just as they were turning from track 3 
into the cross-over he saw two meo 200 feet or better ahead of the 
engine, and that when he last saw them they were 100 feet or more 
ahead of the engine, and that they passed from his view in front of 
the engine so that the boiler cut off his view ; they were moving at 
right angles to the engine, or, in other words, were moving across 
the track in front of it ; that at the time he last saw them tfiey had 
commenced to turn into track 1, and that he did not see them again. 
The engineman testified that as he proceeded down the cross-over he 
was looking straight ahead of the engine along the track, and of course 
he did not know whether the engine was to proceed straight ahead into 
the Ohio street branch or turn in on track 1 until he struck the switch 
points and the engine commenced to turn; that he did not see the 
plaintiff any time until after the accident. The engineman was oper- 
ating his engine in a very busy place, and was obliged to look for sig- 
nals regulating the movement of his train. 

The contributory negligence of the plaintiff prevents a recovery un- 
less his injury resulted from the willful, wanton, or reckless conduct 
of the defendant. To constitute a willful injury the act must have 
been intentional, or the act or omission which produced it must have 
been committed under such circumstances as evinced reckless dis- 
regard of the safety of others, as by failure after discovering the dan- 
ger to exercise ordinary care to prevent impending injury. 29 Cyc. 509. 

The distinction is this: That if one who is in the exercise of or- 
dinary care is injured by one who is not in the exercise of ordinary 
care the latter is liable; but if one who is not in the exercise of or- 
dinary care is injured by one who acts willfully or wantonly the lat- 
ter is liable, notwithstanding the contributory negligence of the in- 
jured party. In one case a mere lack of ordinary care makes the 
wrongdoer liable. In the other case no liability exists unless the con- 
duct complained of was committed in wanton and reckless disregard 
of consequences. It is such conduct, if it results in the death of the 
injured person, as would make the wrongdoer guilty of manslaughter. 
See Banks v. Braman, 188 Mass. 367, 369, 74 N. E. 594. It was this, I 
think, that the Supreme Court had in mind in Inland & Seaboard Coast- 
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ing Co. V. Tolson, 139 U. S. 551, 11 Sup. Ct. 653, 35 L. Ed. 270 (1891), 
when it held that the contributory negligence of a plaintiff would not 
prevent him from recovery, if the defendant might by the exercise of 
reasonable care and prudence have avoided the consequences of the 
plaintiff's negligence. 

The difference between the two kinds of liability, ordinary negli- 
gence, creating liability in the absence of contributory negligence, and 
willful. Wanton, and reckless conduct, creating liability notwithstand- 
ing the plaintiff's contributory negligence, was not called to the at- 
tention of the jury in the charge as originally given. Indeed, the court 
charged the jury, "If the plaintiff was negligent, and you find from the 
evidence that this negligence contributed to the accident, he cannot 
recover, no matter how negligent the defendant was." The court aft- 
"Crwards on the request of <:ounsel, however, charged that plaintiff's 
contributory negligence would not exonerate the defendant, if it were 
"Shown that d-efendant could by the exercise of reasonable care and 
prudence have avoided the consequences of its conduct. 

If the court had instructed the jury that the plaintiff was as a mat- 
ter of law guilty of contributory negligence, and that the question for 
it was to determine whether the defendant's conduct was willful, wan- 
ton, or reckless, and if they so found that they should bring in a ver- 
•dict for the plaintiff and determine the amount of the damages, no 
error of law would have been committed. But, having submitted to 
the jury the question of contributory negligence, this court cannot know 
that the jury reached its verdict because it found that the plaintiff was 
not guilty of contributory negligence, and therefore the defendant was 
liable because of its failure to exercise ordinary care, or whether it 
found that the plaintiff was guilty of contributory negligence, but that 
•defendant was guilty of willful, wanton, and. reckless conduct. 

I therefore am of the opinion that the judgment should be reversed. 



I FREDERICK v. CITIZENS' NAT. BANK. 

In re STEVENSON et aL 
(Clrcalt Court of Appeals, Third Circuit April 4, 1916.) 
i No. 2067. 

I 1. Bankbuptct ^s»300 — ^Pabtnershif— Provable Claims. 

Notes for borrowed money may be proved against the estate of a part- 
nership in bankruptcy, although signed by Individual members of the 
firm, where the money was in fact borrowed and used for the benefit of 
the firm, and it was the understanding of both borrower and lender that 
the notes were firm obligations. 

CEd. Note.— -For other cases, see Bankruptcy, Cent. Dig. §§ 555-564; 
Dec Dig. <5=»309.] 
2. Bawkbuptct «©=>330 — Proof of Claims — Splitting Indebtedness. 

Where a creditor holds more than one note against a bankrupt, they 
should be proved as a single claim, and if proved separately the claims 
wiU be treated as one. 

tB5d. Note. — For other cases, see Bankruptcy, Cent Dig. §f 517, 519, 
521; Dec. Dig. <^=>330.] 

^s=>FoT Other casea see same topic & KEY-NUMBER in all Key-Numbered DigesU & indezea 
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a BANKRTTpTOT <&=»467— APPELLATK PB<5CBt>U1U>— GBNSBAL OBDEB AlXOWlNG 

Claims. 

Although a court of bankruptcy allowed a number of claims by a sin- 
gle general order, for the purposes of an appeal such order must be treat- 
ed as several. 

[Ed. Note. — For other cases, see Bankruptcy, Gent Dig. | 929; Dec 
Dig. ift=>467.] 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania; Charles P. Orr, Judge. 

In the matter of William Stevenson and John J. Stevenson individ- 
ually, and the firm of Stevenson, Titus & Co., bankrupts. From an 
order allowing claims, Elliott Frederick, trustee in bankruptcy, appeals. 
On motion to dismiss. Motion overruled, and order affinnecL . 

The following is the opinion of Orr, District Judge: 

This matter comes before the court upon a petition to review an order of 
the referee sustaining objections to eleven claims filed against the part- 
nership, and disallowing i)articipation of said claims In the dstrlbution of 
the partnershp assets of the bankrupts. 

The claims are all based upon obligations commonly called Judgment notes. 
Each is an absolute promise to pay a sum therein named, within a period 
therein limited, to the order of the payee. . Each contains in addition thereto a 
warrant of attorney authorizing tJie confession of Judgment, and each is under 
the seal or seals of the maker or makers. All of the notes,, except the note 
held by H. F. Hoffarth, hereinafter mentioned, are signed by all the individu- 
als composing the partnership, and to several of the notes there is in addition 
the signature of a surety, and the idgnature of an individual who was at the 
date of the notes a member of the copartnership, but who, subsequent to the 
making thereof, died. The Hoffarth note was igned by one of the partners, 
John J. Stevenson only. None of the notes have any reference, either on the 
face or by indorsement, to the partnership, Stevenson, Titus & Co. 

The proofs filed by the holders of said notes, with the exception of three 
hereinafter noted, expressly state in somewhat various forms that the con- 
sideration of the debt is for money borrowed for partnership purposes. 

The claim filed by Maude Stevenson contains the averment that Stevenson, 
Titus & Co. was Indebted to the deponent and that the note was given for bor- 
rowed money. 

In the claims filed on behalf of George B. Rinehart and A. G. Titus, there is 
the averment that William Stevenson and John J. Stevenson, individually and 
trading as Stevenson, Titus & Co., are Indebted to the deponent upon a 
Judgment note given for borrowed money. 

To each of said claims the trustee filed an objection, ''as a claim entitled to 
share in the distribution of the assets of Stevenson, Titus & Co., a copartner^ 
ship, until the partnership creditors have been paid in full«, for the reason 
that the said claim is based upon a note which has been signed by * * * 
and does not purport to be a partnership undertaking." 

The question in respect to eadi of the notes before the referee was: Was 
the indebtedness represented by such note an indebtedness of the partaershlp, 
or was it an Indebtedness of the Individuals or Individual w}ao signed it? 
The referee had before him as evidence upon this question the proofs of dalm 
filed before him in the course of the bankruptcy proceedings, and the testi- 
mony taken at the examination of the bankrupts, which testimony, it was 
agreed by the attorneys for the parties interested, should be taken as the 
testimony to be considered in relation to the objections by the trustee. 

Because the referee appears to have overlooked the fact that the averments 
in formal proofs by creditors in bankruptcy are entitled to some probative 

^=9For other cases see same topic ft KGY-NUMBEB in aU Key-Numbered Digests ft Indezea 
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force* it Ib well to consider what weigbt should have been given to, them in 
the determination of the questions. 

In Whitney t. Dresser; IKK) V. S. 532, 535, 26 Sup. Gt. 316, 317 (50 L. Ed. 
584), It is expressly ruled that bankruptcy proceedings are more summary 
than ordinary suits, and a sworn proof of claim against a bankrupt is prima 
facte evidence of its allegations, in case it is objected to. In the opinion the 
Supreme Court says: 

•The words of the statute suggest, If they do not distinctly import, that 
the objector is to go forward, and thus that the formal proof is evidence even 
when put in Issue. The words are: 'Objections to claims shall be heard and 
determined as soon,' etc. Section 57f. It is the objection, not the claim, 
which is pointed out for hearing and determination. This indicates that the 
claim Is regarded as having a certain standing already established by the 
oath. Some force also may be allowed to the word 'proof as used In the 
act Convenience undoubtedly Is on the side of this view. Bankruptcy pro- 
ceedings are more summary than ordinary suits. Judges of practical ex- 
peftehce have pointed out the exi)ense, embarrassments, and delay which 
would be caused if a formal objection necessarily should put a creditor to 
the production of evidence or require a continuance. Justice is secured by 
the power to continue the consideration of a daim whenever it appears there 
is good reason for it. We believe that the understanding of the profes^on, 
the words of the act, and convenient and just administration all are on the 
side of treating a sworn proof of claim as some evidence when it is denied.'* 

With respect to the testimony, It may be said that search thereof to find 
anything in direct conflict with the material averments in the proofs of 
daim is vain. The referee rightfully says In his opinion with respect to the 
testimony relating to all the notes: "This testimony shows that the money 
that was obtained on the notes was used (a) as a fund with which to purchase 
Hill's interest in the firm of Hill & Stevenson ; or (b) to pay directly for im- 
provements to the store or for stock for the store; on (c) as a fund from 
which the partnership paid debts.*' In explanation of the reference to the 
purchase of HllVs Interest in the firm of Hill & Stevenson, It appears that, 
prior to the formation of the partnership now In bankruptcy, a partnership 
by the name of Hill & Stevenson carried on the business, and that upon the 
withdrawal of Hill a partnership was formed between Wm. Stevenson, John 
J. Stevenson, and Myers N. Titus, under the name of Stevenson, Titus & 
Co., each partner owning a one-third interest In the new firm, and that some 
of the money obtained on the notes was used by the new partnership to pay 
Mr. Hill, the retiring partner, for his Interest. 

The referee states that there Is no proof that the parties to any of the 
notes knew at the time of the execution of the notes, and the payment of the 
money thereon, that the matter was a partnership undertaking, and that 
there Is no proof of any later- assumption of any of the debts by the partner- 
ship. We do not see that it is very material as to what the knowledge of 
the creditor may have been at the time of the creation of the liability. It la 
clear that every member of an ordinary partnership Is its general agent for 
the transaction of Its business in the ordinary way, and the firm is responsi- 
ble for whatever is done by any of the partners when acting for the firm 
within the Umits of the authority conferred by the nature of the business 
which it carries on. Llndley on Partnership, 124 (star paging). 

Asain, there is a principle of law that a person dealing with the agent 
can, when he discovers the undisclosed principal, hold him liable instead of 
the agent, and that, If a contract be entered into by one partner In his own 
name only, still, if in fact he was acting as the agent of the firm, his copart- 
ners will be in the position of undisclosed principals, and they may therefore 
be liable to be sued on the contract; although no allusion Is made to them in 
it lindley on Partnership, 177, 178 (star paging). 

It is true the conclusions expressed by Lord Llndley related to contracts 
not under seal; but the same rule applies even where a seal Is used upon 
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the Instrpment, if the instrament itseU does not require a seal. Oibson ▼. 
Warden, 14 Wall. 244, 247, 20 L. Ed. 797. 

It is apparent that a seal Is not necessary to give yalldity to any one of 
the notes in this case, because credits appear upon those against whom the 
statute of limitations would otherwise run. 

The evidence discloses that it was a practice of the partnership to borrow 
money and give notes therefor by the signatures of the member as individuals. 
Indeed, the very number of notes presented in this case, not only by is- 
dividual lenders, but by the bank, shows the practice. 

The practice adopted by the firm, the fact that all the members of the firm 
were accustomed to sign notes, and the fact that all the money was used for 
partnership purposes, and not for the purposes of the Individuals, seems to 
be conclusive upon the question of the authority of the individuals to act 
on behalf of the copartnership. Having acted thus upon the authority of 
the copartnership, and the partnership having received the benefits of their 
action, it should not be held that the partnership assets, which alone were so 
measurably increased, are not answerable to those whose money was so 
used. 

In Davis V. Turner, 120 Fed. 606, 56 G. G. A. 669, there was a daim upon 
a note of which the following is a copy: 
"$2,500.00. January 1st, 1902. 

"For value rec'd (money) we, or either of us, promise to pay John L. 
Hinton, two thousand and five hundred dollars, with interest, after date, said 
amount to be paid by the 1st of March, 1902. Witness our hands and seals. 

'•K. H. Raper. [Seai] 

"Thomas G. Jones. [Seal] 
"Florence E. Jones. [Seal] 
"W. S. Gartwrlght [Seal.] 
"John F. Engle. [Seal.] 
**Wltne8s: W. T. Davis.** 

The debt expressed In that note was the subject of proof against the estate 
of the partnership. Objection was raised that it was the note of the individu- 
als. The Court of Appeals of the Fourth Gircult reversed the court below, 
and in its opinion uses this language: 

"The referee, however, in his report, which was confirmed by the court 
in bankruptcy, holds as a matter of law that, because the bond is signed by 
the members of the firm individually, under their separate signatures and 
seals, it is an individual debt and cannot be proven against the partnership 
assets of Jones, Raper & Co., until all the partnership debts have been paid 
in full. In this conclusion we think there is error, and that, although the 
paper bears the signatures and seals of the individuals composing the Ann, 
yet, from the uncontradicted evidence, It appears affirmatively and fully that 
the debt was contracted by the firm, for Its benefit, and that the whole pro- 
ceeds of the note were used In the due course of the partnership business. 
The undisputed evidence in the case establishes the fact beyond controversy 
that the bond to Hinton was for a firm debt, and we so hold, and that, as 
such debt, it is provable against the estate of the partnership in bankruptcy." 

That case was approved by the Court of Appeals of the Ninth Gircult in 
Mock V. Stoddard, 177 B^. 611, 101 O. O. A. 237. 

A word seems proper with respect to those notes which are signed by all the 
partners, including a deceased partner. No settlement was ever made with 
the r^resentatives of the deceased partner. In fact, those interested in the 
estate of the deceased partner testified that they expected nothing out of the 
firm, and that the deceased partner had no estate, except a small sum by 
way of life insurance which went to the widow. It further appears that 
the partnership, after the death of Myers N. Titus, paid the interest upon the 
notes. It does not seem that under the testimony In this case the death of 
that partner should prevent the allowance of the claims, because the law Is 
that the dissolution of a partnership does not dissolve its obligations. 

From the foregoing it appears that the referee was in error in sustaining 
the objections filed by Che trustee to the eleven claims referred to in his 
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opinion, and that the said claims shoald be allowed to participate in the dis- 
tribution of the partnership assets. 

Alexander J. Barron and McKee, Mitchell & Alter, all of Pittsburgh, 
Pa., for appellant 

F. W. Downey and Joseph Patton, both of Waynesburg, Pa., for 
appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

Mcpherson; circuit judge, in 1904 Waiiam Stevenson, John 
J. Stevenson, and Myers N. Titus formed a trading partnership under 
the name of Stevenson, Titus & Co. In 1907 Titus died and his inter- 
est in the firm was taken over by the remaining partners, who assumed 
the firm liabilities then existing and continued business under the same 
name. In September, 1914, the firm and the two individual partners 
were adjudged bankrupt, and thereafter ^ number of claims were pre- 
sented to the trustee. Among them were eleven judgment notes owned 
by George N. Rinehart, A. G. Titus, Robert Minor, Maud Stevenson, 
P. J. Hoffart, and the Citizens' National Bank of Waynesburg, re- 
spectively. These notes are signed either by Myers Titus and the two 
Stevensons, or by the two Stevensons without Titus, or by J. J. Ste- 
venson alone, and two of them are also signed by sureties. All the 
proofs of claim asserted the notes to be obligations of the firm, and on 
this subject some further testimony was taken. The notes were for 
borrowed money, all of which was applied to firm purposes with the 
knowledge and consent of the partners. No doubt there are merchan- 
dise creditors also, but we have no information concerning the time 
when their debts were contracted. 

[.1] The referee rejected all* the claims on the ground that the face 
of the notes showed them to be individual obligations merely, and that 
this presumption had not been satisfactorily 'overthrown. Believing 
the evidence to be sufficient, however, the District Judge came to a 
different conclusion, and allowed the claims. In this court there is 
little dispute about the legal rules that should govern the controversy ; 
the principal question is whether, on all the evidence, the presump- 
tion arising from the form of the notes has been overcome, and, as we 
agree with the District Judge in his view of the facts, we shall add 
nothing to his opinion as above set out, except to say that we think the 
evidence as a whole justifies the inferences (1) that the payees of the 
notes understood that the loans were made to the firm and for its ben- 
efit; and (2) that the. notes were given with the intention of binding 
the firm, and in the belief that such a result was being accomplished. 

[2] The bank rests its motion to quash on the fact that it owns two 
of the notes, one for more than $500, and one for less, and asks us to 
dismiss the appeal so far as the smaller claim is concerned on the 
ground that under section 25 of the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 553 [Comp. St. 1913, § 9609]) we have no jurisdiction 
to entertain it. The record shows that the notes were separately prov- 
ed before the referee, in accordance with a practice that is said to 
prevail in the county of Gr^^e, where the bankruptcy proceeding was 
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carried on. No reason appears for thus dividing such a cliaim in the 
hands of a single creditor, and we think the practice is objectionable. 
Clearly the debt due the bank was the aggregate of both notes, and the 
claim should have been so proved. The motion to quasfa js ttierefore 
refused. » ' 

[3] On the argument before us another objectionable matter was 
disclosed, to which we deire to call attention. The referee's order of 
rejection was general in its terms; but, as this was equivalent to a 
specific disallowance of each claim, it was properly so treated when the 
six claimants separately asked the District Court to review the order. 
And, although the order of the District Judge allowing the claims was 
also general in its scope, this again was equivalent to specific action 
upon each, and we find no difficulty in so treating it. But the action 
of the trustee in taking a single appeal from the comprehensive order 
of allowance violates a settled rule of appellate procedure, and would 
justify us in dismissing the appeal of our own motion. In the inter- 
est of regularity of practice, no other course would be open to us if we 
had felt obliged to disapprove the order in part, and to approve it in 
part. The six claims are wholly independent of each other; they are 
supported by diflferent evidence, are owned by distinct parties, and 
present distinct subjects of litigation. As it happens, however, we have 
come to a similar decision on each claim, and we have therefore con- 
cluded to overlook the present error, but with the warning that our ac- 
tion now is not to be taken as a precedent. 

The order allowing each of the claims in question is affirmed- 



LUCAS V. McNKILL. 
(Circuit Court of Appeals, Eighth Circuit. February 24, 1916.) 

No. 159. 

1. Coxmrs ^s»365— Kuucs of Decision— State Decisions— Construction of 

Will. 

In construing a will aifectin)? title to real estate in Kansas, the federal 
court Is controlled by the construction placed on similar provisions by the 
Supreme Court of that state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 807; Dec Dig. 
€»365.] 

2. Wills <©=»440—Con8Tbxjction— Intent of Testator— Technical Rules. 

In construing a will, the testator's intention, gathered from the entire 
will, controls as against technical rules, the application of whidi would 
defeat such intention. 

[Ed. Note.— For other cases, see WiUfl, Cent Dig. | 956; Dec. Dig. «&=> 
440.] 

3. Wills ^=»616(8) — Construction— Estates Created— Power of Disposition. 

Under the laws of Kansas as construed by its Supreme Court, a will 
which gives the first taker the absolute right to dispose of the property 
' enables him to deprive the remaindermen of their interest 

[Bd. Note.— -For other cases, see Wills, Cent. Dig. f 1426; Dec. Dig. 
€s=>616(8).] 

» ■■ I ■ ., ■ T l ' ■• - ■•■-■■■- ■■— . ■ I* 
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i WiLIfl eB>616(8>-^CON8TBUCnON— -ESTAiaS CBB/LtED— POWEE 0» DlSPOSI- 

A will which devised testator's real and personal propexty to his wife 
and her assigns, to hold during her life on condition that she remain a wid- 
ow, and directed that on her decease the remaining real and personal prop- 
erty should be equally divided among the children, gave the wife an abso- 
lute power of disposition, so that the remainder did not vest in the chil- 
dren ; and one of them, who became a bankrupt during the lifetime and 
widowhood of his mother, had no interest in the real estate which could 
pass to his trustee. 

[Ed. Note.— For other cases, see Wills, Cent Dig. { 1426;' Dec. Dig. ^=s» 
616(8).] 

& WnxS ^S3»616<1) — CONSTBUOnON— INTEITT OF TBSTATOR— POWXB 0» Dlfl- 
POSAI^ 

Since there is nothing in the will to Indicate that the testator intended 
to differentiate the real and personal property, the courts cannot limit the 
power of disposal to the personalty* 

[Ed. Note.— For other cases, see Wills, Cent Dig. f| 1418, 1428-1430; 
Dec. Dig. ^»>fil6(l).] 

Petition to Revise Order of the District Court of the United States 
for the District of Kansas ; John C. Pollock, Judge. 

In the matter of William H. Lucas, bankrupt. Petition by the bank- 
rupt against Maurice McNeill, trustee, to revise an order of the Dis- 
trict Judge affirming the conclusion of the referee that the bankrupt 
was tiie owner of a vested remainder in certain real estate devised by 
his father's will. Order vacated, with directions. 

This is a petition to revise an order in bankruptcy. The facts, as they ap- 
pear from the record, are that the petitioner was adjudicated a bankrupt ; 
that the trustee, who had been duly elected and qualified, filed a petition with 
the referee In bankruptcy, to whom the cause had been referred, in whidi he 
claimed that the bankrupt owned an interest in certain real estate, which 
had not been iilcluded in the schedules, filed by him in the bankruptcy pro- 
ceeding. After notice to the bankrupt a hearing was had, and the referee 
found that, under the will of the father of the .bankrupt, he had a vested re- 
mainder in certain realty. The part of the will which the referee found de- 
vised to the bankrupt a vested remainder in the real estate is as follows: ''I 
devise and bequeath unto my wtfe Elizabeth M. Lucas all my pr<9erty both 
real and personal to have and to hold the same with all the appurtenances 
thereunto belonging, to have and to hold the same unto the said Elizabeth AT. 
Lucas and her assigns, and to have and to hold tlie same during her life con- 
ditionally she remain a widow for h^ sole use and benefit upon her decease. 
I direct that aU of my property r^naining both real and personal be equally 
divided with my children hereinafter named (naming his five children, among 
them the bankrupt) and I further c^ve and bequeath one dollar to eadx of the 
children (naming them).** . 

The referee also fouhd that Elieabeth M. Lucas, widow of the deceased fa- 
ther of the bankrupt, "at once entered into possession of all oC the property 
of the testator; she exercised ownership and control over it ever since 
♦ • ♦ and has transferred and conveyed a part of the real estate and a 
part of the personal proi)erty to other persons" ; that she has not remarried 
and is still living. • Upon these fticts he reached the conclusion that 'the 
bankrupt la the owner of a vested Temainder in the real estate mentioned in 
said supplemental report, by virtue of the wlU of his late father, Benjamin 
F. Lucas.*' 

Upon a petition for review the learned District Judge afllrmed the findings 
and conclusions of the referee, and this petition to revise was instituted by 
the bankrupt to reverse the order of the court 

^s»Por otber cases see s&me topic ft KBY-NI7MBBR io all K«y-Number6d Digests A Indexea 
231F.~43 
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Edward E. Sapp, of Galena, Kan., and A. M. Keene and W. W. 
Padgett, both of Ft. Scott, Kan., for petitioner. 

C. A. McNeill, of Columbus, Kan., and J. W. Iden and E. L. Burton, 
both of Parsons, FCan., for respondent. 

Before SANI'ORN and GARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). The 
only question involved is whetlier the bankrupt has a vested remainder 
under the wilJ of his father in the lands of which his father died seised. 
On behalf of the petitioner it is claimed that as the devise is to the 
mother, who is still living and unmarried, "and assigns," and devises 
to his children only the property "remaining," she has an absolute fee, 
and the chihlren only a contingent remainder, dependent upon the 
widow remarrying or idying seised of tlie property devised to her, and 
unless that happens he has no interest in the lands which could pass 
to his trustee in bankruptcy. 

[1,2] The authorities construing such provisions in a will are not 
harmonious ; but, as this will affects the title to real estate in the state 
of Kansas, the construction placed upon similar. provisions in wills, by 
the Supreme Court of that state must control. A well-established rule 
of that court is that in construing a will the testator's intention, gath- 
ered by the consideration of the entire will, controls. Technical rules, 
it is held, ought never to be resorted to, where the application defeats 
the manifest intention of the testator. Williams v. McKinney, 34 
Kan. 514, 518, 9 Pac. 265 ; Ernst v. Foster, 5^ Kan. 438, 443, 49 Pac. 
527; Holt v. Wilson, 82 Kan. 271, 108 Pac. 87; BuHock v. Wiltberger, 
92 Kan. 904, 142 Pac. 950. 

Counsel for the petitioner claim that the will gives the mother ab- 
solute power to sell, as the devise is to her "and assigns," and devises 
to his children only the property remaining at her death or upon her 
remarriage undisposed of by her, therefore she owns the land in fee 
simple, or at least she has absolute power to sell it during her lifetime 
and as long as she remains unmarried, and as she is living the peti- 
tioner has no interest in the lands, except a contingent or expectant re- 
mainder, which may never become vested. The devise set out in the 
statement of facts is copied literally, and shows that the punctuation 
is not accurate, but the intention of the testator is clearly shown. 

[3] Under the laws of Kansas, as construed by the Supreme Court 
of that state, it is claimed a provision in a will which gives the first 
taker under it an absolute right to dispose of the property enables hira 
to deprive the remaindermen of their interest. In our opinion this con- 
tention is sustained by the uniform decisions of the Supreme Court of 
Kansas. In Ernst v. Foster, supra, a devise of property to E., "to 
have and to use and dispose of during her natural life, and after her 
death to be divided equally among my three youngest heirs," was held 
to confer a life estate with power of disposition on E., and leave but a 
contingent remainder to the heirs. 

In McNutt V. McCombs, 61 Kan. 25, 58 Pac. 965, the will provided 
that, after the wife died, what remained of the estate should. go to his 
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children, and it was held that the will granted the widow a power of 
disposition, and her conveyance passed a title in fee. 
In Greenwalt v. Keller, 75 Kan. 578, 90 Pac. 233, the will read : 

• "I wish my wife ♦ ♦ ♦ to have all my property of every kind that I 
may own at my death, to have for her own use and benefit while she may 
hve. And at her death all property that may he left by her £|b to pass to 
certain devisees named]." 

In construing this clause of the will the court said: 

"By the use of the last clause of the last sentence the power of disposal In 
fee is added to that which would otherwise constitute a life estate only. The 
only property which he intended his heirs to receive was whatever might be 
left by the mother at her death. This clearly indicates that he intended her 
to use and permanently dispose of a part of the estate so that it would not 
be in existence at the time of her death for the benefit of the heirs. We think 
this amounts to a life estate with power to convey in fee.'* 

In Bullock V. Wiltberger, supra, the provisions in the will were: 
The second paragraph of the will devised a life estate to the widow. 
The next paragraphs read : r 

"Third. After the death of my said wife, it Is my will that all of my prop- 
erty, both personal and real, ♦ ♦ ♦ shall be divided equally among my 
four children. 

"Fourth. If any of my said chttdren shal> die l)efore my wife, • ♦ ♦ 
then it is my will, that the share which would go to my deceased child or 
children if living, shall be divided among his <Hr her children in equal parts ; 
and if any of said children shall die without issue, prior to the death of my 
said wife, then it Is my will that his or her share, ^all be divided equally 
among my children then living, or if any of them be dead, thenj his or her 
share, equally among their children." 

In construing this will the court held that the manifest intention of 
the testator was that his estate should be kept intact until the death of 
his wife, and was then to be divided among his children and the heirs 
of such as might be deceased; that each of the four had contingent 
remainders, the contingency being that they survive the testator's wife, 
and failing in this, as to any one or more of them, tlie remainder vest 
in his or their representatives by purchase. To the same effect is 
Holt v. Wilson, supra. 

For a remainder to be vested, it is necessary that throughout its 
existence it stands ready to take effect in possession, whenever and 
however the preceding estate determines. It is contingent when it is 
limited on an event which may happen before or after, or at the time 
or after the determination of the particular estate, ^tna Life Ins. 
Co. V. Hoppin, 214 Fed. 928, 131 C. C. A. 224, and authorities there 
cited. 

[4, 5] In the case at bar, petitioner's estate was only such as may re- 
main undispos,ed of at the remarriage or death of the widow, and as 
she has never remarried and is still living the most that can be claimed 
is that the petitioner's estate is one of expectancy. Pearsall v. Great 
Northern Ry. Co., 161 U. S. 646, 673, 16 Sup. Ct. 705, 40 L. Ed. 838. 
The words "and her assigns" in the first clause, and the word **re- 
maining" in the second clause, indicate clearly that the testator in- 
tended to give the widow the power of disposal. As there is nothing 
in the will to indicate that the testator intended to differentiate the 
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personal axid re£d estate of which he died seised, the wfll beqtieathing 
and devising both to the widow, the courts are powerless to impose 
such a restriction on the real estate, and limit the power of disposal to 
the personalty .^ 

The District Court erred in holding that the petitioner had a vested 
interest in the realty, and its order against the petitioner is vacated and 
set aside, with directions to enter an order or decree in accordance 
with the views expressed in this opinion. 



In pe STOUGHTON WAGON CO. et aL 

In re BOOTH et aL 

(Clrcait Coiurt of Appeals, Sixth Glreult April 4, 19iej 

No. 272a 

1. Saubs ^s»65 — CoNSTBUCTiON — Law Govebning. 

Where the bankrupts resided and did business in Michigan, and the 
goods claimed by a petitioner were received and held by the bankrupts, 
the construction and effect of the contract under which they were held 
must be determined by the laws of that state as oonstrued by its Supreme 
Court 

[Ed. Note.— For other cases, aee Sales, Cent. Dig. 9| 2» 158; Dec. Dig. 

% Bankbuftot ^=s>lSi{2) — ^Tnxx of Tbustee — Conditional Salb. 

A contract for the delivery of goods, which retained title thereto in the 
seller until paid, and which plainly contemplated a resale by the buyer, 
and provided tliat the goods were to be paid for, whether resold or not, 
and that all accounts and notes for goods purchajsed, whether given in 
payment for goods, or as collateral security, should be immediately due in 
case the buyer sold out, thus implying a right to sell otherwise than at re- 
tail, is a contract of absolute sale retaining a lien for the purchase price, 
which, must be recorded as required by the laws of Michigan to be valid 
against the trustee in bankruptcy. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. { 276; Dec. 
Dig. <S=»184(2).] 

8. Sales ^=s»454— Conditionax. Salb — Rssebvation of Titlb — ^iNooNsiSTEin' 
Pbovisions. 

In a contract for the delivery of goods intended for resale, a reserva- 
tion of title in the seller cannot be sustained unless, taking the entire 
contract and the circumstances together, the reservation of title is dear- 
ly dominant over the right of resale and other inconsist^it features of the 
contract, and the resale can be considered as made by the buyer as agent 
or consignee of the seller. 

[£d. Note.— For other cases, see Sales, Oent Dig. §{ 1324, 1325, 1333, 
1334; Dec. Dig. <8=5>454.] 

Petition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Michigan, in Bankruptcy; 
Arthur J. Tuttle, Judge. 

Proceeding in bankruptcy against Fred C. Booth and another. Pe- 
tition by the Stoughton Wagon Company for reclamation of certain 
property in the possession of the trustee in bankruptcy was denied by 

<ts»For otber caaes Me same topic ft KBY-NUMBBB in all K«7-Nuinb«r«d Dlswts it Xii4<z« 
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ftc referee, and his order afErmed by the District Judge, and the peti- 
tioner petitions to revise. Judgment of the District Court affirmed. 

E. L. Beach, of Saginaw, Mich., for petitioner. 
W. S. Wixson and Timothy C. Qpinn, both of Caro, Mich., for re- 
spondents. 

Before KNAPPEN and DENISON, Circuit. Judges, and HOI^ 
LISTER, District Judge. 

KNAPPEN, Circuit Judge. Petition for reclamation of certain 
lumber wagons and wagon seats sold by petitioner to the bankrupts, 
and which passed into the possession of their trustee in bankruptcy 
while the purchase price was wholly unpaid. 

The petitioner's right to reclaim depends upon whether, as claimed 
by petitioner, the ssde was a conditional one, with title reserved in 
the \Midor until pa)mient of the purchase price, or whether it was an 
absolute sale with attempt to reserve a lien for the purchase price, re- 
quired by the Midiigan statute to be filed, and so invalid as against 
the trustee in bankruptcy under the June, 1910, amendment of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544, as amended 
by Act June 25, 1910, c. 412, 36 Stat. 838), because not so filed. The 
referee denied the petition to reclaim, and his order was affirmed by 
the District Judge and the petition dismissed. 

[1] The bankrupts resided and did business in Michigan, and the 
goods in question were received and held there. The construction and 
effect of the contract must thus be determined by the law of Mich- 
igan, as evidenced by the decisions of the Supreme Court of that 
state. 

[2,3] The contract of sale, by implication at least, plainly contem- 
plates a resale of the goods by the vendee. But while it expressly 
provides that the title to the goods sold, and the proceeds of any sale 
of the same, shall remain in the name of the seller "until the same are 
settled for in cash,'* it contains other terms on their face inconsistent 
with reservation of title by the vendor. In the case of Mishawaka 
Woolen Mills Co. v. Westveer, 191 Fed. 465, 112 C. C. A. 109 (in 
an opinion by Judge Warrington), and in John Deere Plow Co. v. 
Mowry, 222 Fed. 1, 137 C. C. A. 539 (in an opinion by Judge Denison), 
the leading applicable decisions of the Supreme Court of Michigan 
were fully considered, and the conclusion reached herefrom Siat 
where goods are intended for resale the reservation of title cannot 
be maintained as a conditional sale unless, taking the entire contract 
and circumstances together, the reservation of title is clearly dom- 
inant over the right of resale and other inconsistent features of the 
contract, and that, as expressed in the Mowry Case, such reservation of 
title can be sustained "only on the theory that the resale is made 
by the vendee as the agent or consignee of the vendor, by an agency 
or consignment which underlies the executory sale and which is 
a continuing one until it is terminated either by the resale or the ven- 
dee's personal performance of the conditions, which then, for the first 
time, vest title in him." 
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If the WestYcer and Mowry Cases are to be followed, the contract 
in question must be held one of absolute sale, with attempt to retain a 
lien as security for the purchase price. Among the features which 
give this dominant character are the provision that the goods were to 
be paid for by the bankrupts whether sold by them or not, title be- 
ing retained by the seller only until the goods "are settled for with 
cash," instead of until sold, and the provision making all accounts 
and notes for goods purchased, whether "given in payment for goods 
or accounts or as collateral security thereto," immediately due and 
payable in case the "purchaser under this contract sells out," thus 
plainly implying a right in the vendee to sell otherwise than at retail 
in the usual course of business or as agent or consignee of the ven- 
dor. In the Mowry Case we expressed the opinion that there is no 
settled rule in Michigan applicable to the precise facts disclosed by 
the record in that case, and diat "it is only to such settled rule that we 
should yield our own judgment/' 

Appellant invokes tfie decision of the Supreme Court of Michigan 
in Mishawaka Woolen Mills Co. v. Stanton, 154 N. W. 48, announced 
since our decision in the Mowry Case, as settling a rule of decisis 
•contrary to our holdings in the Westveer and Mowry Cases. An ex- 
amination of the opinion in the Stanton Case discloses nothing at va- 
riance with our opinions in the two cases just referred to, both of 
which are cited in the opinion in the Stanton Case, and without ap- 
parent criticism. Indeed, the contract in the Stanton Case is an ex- 
treme instance of carrying out the notion that the consignee is receiv- 
ing, and is to sell the goods, as agent and representative of the con- 
signor. Among the significant conditions of the Stanton contract 
(which was made since the Westveer decision) are these : The contract 
throughout uses the word "orderer" instead of "purchaser"; sale 
otherwise than "in ordinary course of business at retail sale" is 
expressly forbidden except with the consent of the first party ; title in 
the first party is not retained (as in the Westveer Case) until the goods 
are "fully paid for in cash," but until they are actually "sold by said 
second party"; there is the further condition that upon sale of the 
goods so ordered "the proceeds received therefor * * * shall be 
and remain the property of said first party until the goods are fully 
paid for in cash," instead of being held merely as collateral security, 
as in some of the cases. We see no reason for departing from our 
views as expressed in the Westveer and Mowry Cases. 

The decisions of the United States Supreme Court cited by appellant 
do not, in our opinion, sustain the character of the transaction in 
question as a conditional sale. Each of the decisions so cited are, 
in our judgment, readily distinguishable from the instant case. Thus 
Bryant v. Swofford, 214 U. S. 279, 29 Sup. Ct. 614, 53 U Ed. 997, 
is based upon a construction of the Arkansas law. In Ludvigh v. 
American Woolen Co., 231 U. S. 522, 34 Sup. Ct. 161, 58 U Ed. 345, 
the net proceeds of sales were to be accounted for to the consignor, 
and the consignee was obligated to sell the goods and to collect and 
pay over the proceeds to the consignor. In the instant case there is 
no obligation to resell. Holt v. Henley, 232 U. S. 637, 34 Sup. Ct. 
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459, 58 L. Ed. 767, seems not to have involved a purchase of goods for 
resale. 

The recent Michigan statute (P. A. Mich. 1915, Act No. 64) requires, 
except as between vendor and vendee, that conditional contracts of 
sale by which title is reserved in the vendor, with right to resell in the 
vendee, be filed in the same manner as chattel mortgages. In view of 
this statute, the questions before us are likely to be of comparatively 
little future interest, and a less elaborate discussion of the instant case 
than we might otherwise think necessary seems thus to be justified. 

It results from the views we have expressed that the petition for 
reclamation was properly denied. The judgment of the District Court 
is accordingly affirmed, with costs. 

The method of review has not been considered, because not raised ; 
the practical result to the parties would be the same, should the peti- 
tion to revise be dismissed. 



WALTEK A. WOOD MOWING & REAPING MACH. CO. v. CROI/L. 

In re J. B. TRTJCHEY & SONS' ESTATE. 

(Circuit Court of Appeals, Sixth Circuit April 4, 1916.) 

No. 2761. 

1 Sales ^=»56 — Oonstbtjotion — ^Law Govebnino. 

Where the bankrupt resided and did bu^ness in Michigan, and the 
goods claimed by petitioner were received and h^d there, the construc- 
tion and effect of the contract under which they were held must be de- 
termined by the laws of that state as construed by its Supreme Court. 

[Bd. Note. — ^For other cases, see Sales* Cent Dig. S§ 2, 153 ; Dec Dig. 
«s»55.] 

Z Bankbuptot ^s>184<2) — Title op Tbustee — Conditioitai. Sale. 

Where the contract under which goods were delivered to the bank- 
rupts contemplated a resale by them, provided that the goods and pro- 
ceeds of sale thereof were to be held by the bankrupts as collateral secu- 
rity and in trust for the seller until the indebtedness to the seller was 
paid, required the goods to be settled for at fixed times whether already 
sold or not, and provided that all past-<lue accounts should draw interest 
and that the goods and their proceeds should be surrendered to the seller 
on demand, but were not to become its property, except as they were 
credited and considered as payments on account, the contract was one of 
absolute sale, reserving a lien for the purchase price, which must be re- 
corded as required by the laws of Michigan to be valid against the trustee 
in bankruptcy, and not a conditional sale contract reserving title in the 
seller. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. § 276 ; Dec. Dig. 
«=»184(2).] 

3. Sales ^=^454 — Conditional Sale — Resebvation op Title — Inconsistent 
Provisions. 

In a contract for the delivery of goods Intended for resale, a reserva- 
tion of title in the seller cannot be sustained unless, taking the entire con- 
tract and the circumstances together, the reservation of title is clearly 
dominant over the right of resale and other inconsistent features of the 
contract, and the resale can be considered as made by the buyer as agent 
or consignee of the seller. 

[Ed. Note.—- For other cases^ see Sales, Cent Dig. H 1324, 1325, 1833, 
1334; Dec. Dig. *&=>454.] 

^s»For other cases see same topic A KB7-NUMBBR in all Key-Numbered Digests & Indexes 
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4. Bankbuptoy ^s9467— Afpeai/— 'Findinos — ^Rbtiew. 

Wbere the testimony was taken before the referee, his flndin? of the 
facts, affirmed by the District Judge, will not be rejected on appeal on 
anything less than a demonstration of a plain mistake. 

[Ed. Note. — ^Por other cases, see Bankruptcy, Cent Dig. § 029; Dec. 
Dig. «S=>467.] 

5. Bankruptcy «=3»308(3) — Title op TBTTSTrB—WAWEHousB Receipt. 

On a petition for reclamation of property held by a trustee in bank- 
ruptcy, evidence held to show that a warehouse receipt given by the bank- 
rupts to petitioner, who had sold the goods under contract of absolute 
sale, was taken as additional security for the purchase price, not as a 
transfer of the goods. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 462; Dec. 
Dig. «=>303(3).] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Bankruptcy proceeding against J. B. Fruchey & Sons, in which 
Henry Croll, Jr., was trustee. Petitions by Walter A. Wood Mowing 
& Reaping Machine Company for reclamation o.f certain machinery 
and implements were denied by the referee, and his order affirmed by 
the District Court, and petitioner appeals. Affirmed. 

Kinnane & Lane, of Bay City, Mich., for appellant 
Campbell & Foster, of Gladwin, Mich., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

KNAPPEN, Circuit Judge. This case involves two separate peti- 
tions for reclamation of certain agricultural machinery and imple- 
ments sold by petiticmer to the bankrupts, and which passed into the 
possession of tiieir trustee in bankruptcy before the purchase price 
was paid. The property involved in the first petition was sold under 
written contract of October 20, 1911; that involved in the second 
petition under contract of December 21, 1912. As to the latter prop- 
erty the asserted right to reclaim depends solely upon whether, as 
claimed by petitioner, the original sale to the bankrupts was a condi- 
tional one, with title reserved in the seller until payment of the pur- 
chase price, or whether, as claimed by the trustee, it was an absolute 
sale, with attempt to reserve a lien by instrument required by the 
Michigan statute to be filed, and so invalid as against the trustee in 
bankruptcy for failure to so file. 

Petitioner's claim under the first petition rests not only upon an 
alleged original retention of title under the sales contract of 1911, 
but also upon a so-called warehouse receipt given by bankrupts to peti- 
tioner on December 21, 1912, in connection with a settlement for goods 
sold to bankrupts under the 1911 contract. The referee denied both 
petitions to reclaim, and his order was affirmed by the District Court. 

[1, 2] Considering first the rights based upon the respective sales 
contracts: The bankrupts resided and did business in Michigan, and 
the goods in question were received and held there. The construc- 
tion and effect of these contracts (which were in writing and in identi- 

^s»For other CMessM same topic A KEY-NUMBER In all Key-Numbered Digests A Indezei 
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cal terms) must thus be determined by the law of Michigan, as evi- 
denced by the decisions of the Supreme Court of that state. The 
contracts of sale plainly contemplated a resale of the goods by the 
vendees. But while the vendees thereby agree (paragraph 7) to hold 
the ''goods on hand and the proceeds of all sales of all goods received" 
under the contracts "as collateral security in trust and for the benefit 
of and subject to the order of" the vendor until all obligations there- 
under due the vendor from the vendees are fully paid in cash, and to 
surrender to the vendor on demand, at any time, all goods received 
by the vendees under the contracts, as well as their proceeds, to the 
extent necessary to pay in full for the goods so sold, they contain 
other features on their face inconsistent with reservation of title by 
the vendor. 

[3] As pointed out in our decision in Re Stoughton Wagon Com- 
pany, 231 Fed. 676, C. C. A. , this day decided, the leading ap- 
plicable decisions of the Supreme Court of Michigan were considered 
by this court in the recent cases of Mishawaka Woolen Mills Co. v. 
Westveer, 191 Fed. 465, 112 C. C. A. 109, and John Deere Plow Co. 
v. Mowry, 222 Fed. 1, 137 C. C. A. 539, and the conclusion reached 
therefrom that where goods are intended for resale the reservation of 
title cannot be sustained as a conditional sale unless, taking the entire 
contract and circumstances together, the reservation of title is dearly 
dominant over the right of resale and other inconsistent features of 
the contract, and that, as expressed in the Mowry Case, such reserva- 
tion of title can be sustained "only on the theory that the resale is 
made by the vendee as the agent or consignee of the vendor, by an 
agency or consignment which underlies the executory sale and which 
is a continuing one until it is terminated either by the resale or the 
vendee's personal performance of the conditions, which then, for the 
first time, vest title in him." 

The dominant character of the two contracts of sale here in question 
must, as was the one involved in the Stoughton Wagon Company Case, 
be held to be that of absolute sale, with attempt to retain title for the 
purchase price, provided we are to adhere to our decisions in the 
Westveer and Mowry Cases. This dominant character of absolute 
sale is shown not only by the absence of express provision (which was 
in fact found in the Stoughton contract) that the title to the goods sold 
and their proceeds shall remain, in the seller until settlement is made, 
and by the provision that such goods and proceeds are to be held by the 
vendees as collateral security (although in trust for the vendor's ben- 
efit and subject to its order) until Sie vendee's indebtedness to the 
vendor is paid ; but by the further requirement that all goods be settled 
for at fixed times, whether already sold by the vendees or not, the fact 
that all past due accounts are made to draw interest, that the goods 
and their proceeds, which by paragraph 7 are to be surrendered to the 
vendor on demand, are not by such surrender to become its property 
except as they are to be credited to the vendees and "considered as 
payment on account" (the notes and accounts so turned over to be 
mdorsed and guaranteed by the vendees), and that countermand by 
Ae vendees is forbidden except upon pa3rment "of 20 per cent, of the 
net amount thereof as agreed liquidated 'damages." 
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Here, as in the Stoughton Case, the recent decision of the Stapreme 
Court of Michigan in Mishawaka Woolen Mills Co. v. Stantoxi, 154 
N. W. 48, announced since our decision in the Mowry Case, is urged 
as settling a rule of decision contrary to our holdings in the Westveer 
and Mowry Cases. For the reasons stated in our opinion in the 
Stoughton Case, we are unable to accept this contention, and accord- 
ingly adhere to our views expressed in the Westveer and Mowry Cases. 

It follows that the second petition for reclamation was properly de- 
nied, as was the first petition so far as it rests upon an asserted reserva- 
tion of title in petitioner under the sales contract of October 20, 1911. 

As to the warehouse receipt : November 6, 1912, the bankrupts gave 
petitioner their unsecured note for $702, due October 1, 1913, which 
covered binders and mowers then on hand and for which the bank- 
rupts were entitled to be carried another season. This note drew in- 
terest after maturity. Settlement for the remaining indebtedness was 
not then had, apparently because bankrupts were not prepared to pay. 
December 21, 1912, petitioner took bankrupts* note for $873.75, due 
six months from date, in payment for all indebtedness, exclusive of 
the binders and mowers referred to, which were represented by the 
earlier note for $702, and thus for all other goods, whether sold or 
unsold. This note for $873.75 drew interest from date; and was se- 
cured by "a bunch of farmers' notes" amounting to $773.32 owned by 
the bankrupts (containing no title clause and turned over to petitioner 
without reference to whether or not they were taken for goods receiv- 
ed by bankrupts under the Wood contracts) and by a mortgage an real 
estate worth from $250 to $300. On the same day bankrupts gave 
petitioner a so-called warehouse receipt, whose pertinent provisions 
(omitting the property described) are printed in the margin.^ 

This receipt included not only the binders and mowers represented 
by the $702 note of November 7th, but also $260 worth of goods whose 
purchase price was included in the note for $873.75 given on the same 
December 21st. The receipt was never filed or recorded anywhere, 
and the goods covered by it remained continuously in the bankrupts* 
possession, having been removed to another building only because of 
the sale of the building in which they had been contained. It was 
expressly agreed when the receipt was given that in case, and to the 
extent, of shipments on petitioner's order, credit was to be given bank- 
rupts on their paper. No shipments were ever made or directed, 
although bankruptcy did not occur until July, 1913. 

1 "This will certify that J. B. Fruchey, implement dealers of Beayezton, In the 
county of Gladwin and state of Michigan, have received of the Walter A. Wood 

Mowing & Reaping Machine Company as its property the following 

described goods: I agree to store without expense to said company 

the above property, safely and securely housed in building located at 

"I further agree to deUver, without expense to said company, all the above 
property t o. b. cars Beaverton, Michigan, promptly upon request of said 
company or its authorized agents for shipment to such company to such point 
as may be directed. 

"It is understood and agreed that the title to the above described prop* 
erty is now, and shall remain, vested in said company, and that such prop- 
erty shall, under no circumstances, be removed from the location described, or 
otherwise disposed of, without the express written consent otf said company." 
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[4] The entire testimony on the hearing of the petitions for reclama- 
tion was taken in the presence of the referee, who held^ as did the Dis- 
trict Judge, that the so-called warehouse receipt was merely taken as 
additional security for the payment of goods sold by petitioner to the 
bankrupts. This conclusion upon the facts should not be rejected 
upon anything less than a demonstration of plain mistake. Deupree 
V. Watson (C. C. A. 6) 216 Fed. 483, 485, 132 C. C. A. 543, and cases 
cited. 

[6] If the conclusion upon the facts was right, the judgment was 
correct as matter of course. The nature of the receipt involves a ques- 
tion of intent, and the question of intent is one of fact. Careful con- 
sideration of the evidence presented constrains us to agree with the 
conclusions of the referee and the District Judge, notwithstanding the 
latter was apparently mistaken in the understanding that the ware- 
house receipt included other goods than those sold under the 1911 
contract. Among the significant facts leading to the correctness of the 
conclusion below are that the receipt was not given at the time the 
$702 note was taken, but a month and one-half later, and in connection 
with a settlement under conditions that seemed to require unusual 
security (indeed, one of the bankrupts testified that the receipt was- 
given at the suggestion of petitioner's representative after the $873.75 
note had been given and the collateral notes turned over), that the 
receipt included property whose payment was provided for in the 
earlier note, and that the goods to be shipped thereunder were merely 
to be credited upon the bankrupts' account or pap^r. We are unable 
to resist the inference that the whole transaction of December 21st 
had for its object the securing of existing indebtedness, and that this 
intent prompted and permeated the so-called warehouse receipt as well 
as the other transactions of that date. True, petitioner's representa- 
tive, in reply to a question which one of the notes the "warehouse 
receipt was given to assume (assure?)" said that it "was taken to cover 
the goods, particularly the note dt^ this fall * October, 1913," which 
would be the $702 note of November 7th ; and in reply to the ques- 
tion whether it was taken as additional security to that particular note 
said, "No, I could not say that, because the goods were already ours, 
according to the contract, and was simply taken as further acknowledg- 
ment of our title to the goods." It is also true that petitioner's repre- 
sentative asserted that the receipt was taken in the forenoon and the 
$873.75 note not until afternoon. But the conflict as to the order in 
which the documents were made presents merely a question of fact, 
and the testimony taken together is not enough to overcome the infer- 
ence resulting from other testimony in the case, having in mind our 
conclusion that the original contract was intended as one of absolute 
sale. 

It follows from these views that the judgment of the District Court 
should be affirmed with costs. 

« Italics ours. 
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MAXWELL T. HOLMESVILLB MILL & POWER 00. 

In re lOWA-NBBRASIUL PUBLIO SERVIOE CO. 

(Circuit Court of Appeals^ Eighth Circuit. March 26, 1918.) 

No. 4489. 

1. Payment ^s»l8— Notes of Third Pabtt. 

The acceptance by an electric power company from its consumer of 
negotiable notes of a third party, which were not paid when due, for the 
amount due from the consumer, did not, in the absence of an agreement 
4to that effect, operate as a payment, so as to preclude the power com- 
pany from exercising its cation to terminate the contract for arrears in 
payment 

[Ed. Nota— BVw other cases, see Payment, Cent. Dig. U 78-85; Dec. 
Dig. «=»18.] 

2. ELEOTBIOITT ^s»11 — ^ElBCISIO FoWEB COMPANT-^OimtAOr — ^Tebmination. 

Where a contract to furnish current at certain rates gave the power 
company the option to terminate the contract if the payments thereun- 
der should become three months in arrears, it was not necessary that 
the power company turn off the current before it gave notice of exerdsing 
its option to terminate the contract. 

[Ed. Note.— For other cases, see Electricity, Dec. Dig. «=5>11.] 

a ELECTBICrrT ^s»ll — ^POWEB COMFANT— CONTBAOT— TiSBlOWATIOW — SeBVIOB 

OF Notice. 

A notice of the termination ai a contract to furnish electric current, 
which was directed to the company which originally oontracted for the 
current, but was served on the president and general manager of the 
company which succeeded to the rights of the contracting company, who 
was also the president and general manager of the contracting company, 
was sufficient notice to the succeeding company. 

[Ed. Note.—- For other cases, see Electricity, Dec. Dig. ^solL] 

Garland, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

In the matter of the Iowa-Nebraska Public Service Company, bank- 
rupt From aii order allowing the claim of the Holmesville Mill & 
Power Company for the balance of an accovint for electric current, 
Henry E. Maxwell, as receiver in bankruptcy, appeals. AfiirmeA 

Edgar M. Morsman, Jr., of Omaha, Neb., for appellant 
Hazlett & Jack, of Beatrice, Neb., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

SANBORN, Circuit Judge. This is an appeal from an order al- 
lowing the claim of $69.72, the balance of an account for 69,725 kilo- 
watt hours of electric current furnished by the Holmesville Mill & 
Power Company to Henry E. Maxwell, receiver in bankruptcy of the 
estate of the Iowa-Nebraska Public Serviqe Company, during the 
month of October, 1913. The parties agreed that the current was 
furnished and that the reasonable value of this current was 1.1 cents 
per hour. Maxwell claims that the current was furnished and re- 

^s»For oUiar cases see same topic ft KEY-NUMBER in all Key-Numbered DigesU ft Indezis 
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ceived under a written contract which fixed its price at 1 cent per 
kilowatt hour, and it is conceded that he has paid that amount. The 
Power Company insists that the contract under which Maxwell claims 
had been forfeited and was not in force when the current was fur- 
nished, so that it was entitled to recover the reasonable value of the 
current, which is conceded to have been $69.72 more than the price 
fixed in the contract. 

The real question, therefore, is whether or not the contract was in 
force in October, 1913. It was made in July, 1910, between the Power 
Company and the Electric Service Company, a corporation, and it pro- 
vided that it should continue in force until November 1, 1915, that it 
should be binding upon the parties to it, their successors and assigns, 
that the Electric Company should remain liable for the payment of the 
amounts therein agreed to be paid, notwithstanding any sale or as- 
signment thereof by it, and that in case the Electric Company should 
become three months in arrears in the payments of the amounts due 
thereunder the contract might be terminated at the option of the Power 
Company. On February 19, 1913, the Power Company served a notice 
upon the Electric Service Company and upon the Iowa-Nebraska Pub- 
lic Service Company to the effect that it canceled the contract because 
its charges for electric current furnished in June and July, 1911, and in 
December, 1912, and January, 1913, were unpaid. 

[1] As delinquency in payment for the current for 3 months was 
indispensable to the right of the Power Company to terminate the con- 
tract, if there was no delinquency on its part in the payment for the 
current furnished in June and July, 1911, the attempted termination 
of the contract was ineffectual. Hence the receiver insists that there 
was no delinquency in payment for the current furnished during these 
2 months. The facts determinative of this claim are that the Power 
CoiMany on Au^st 17, 1911, accepted for the current furnished by 
the Electric Service Company in June and July, 1911, the promissory 
note of the Bullock Public Service Company, a corporation, for $1,- 
231.97, that the articles of incorporation of the Bullock Public Service 
Con^any were amended so as to change its name to the Iowa- Nebraska 
Public Service Company, that on October 20, 1911, that company first 
became the owner of the physical properties of the Electric Company 
and of its contract with the Power Company, that this note was taken 
up by another note for $1,479.10 on March 7, 1912, that on December 
14, 1912, the note for $1,479.10 became due and was taken up by the 
execution and delivery to the Power Company of two promissory 
notes made by the Iowa-Nebraska Public Service Company dated 
December 14, 1912, one for $579.10 and the other for $900, each pay- 
able 60 days after their date. The Electric Company was not a party 
to any of tfiese notes. The Power Company accepted them, discounted 
them at its bank from time to time, and used the proceeds of the 
discounts. On February 19, 1913, when the notice of termination of 
the contract was served the two last notes were due and unpaid, and 
the bills for the electric current furnished in December, 1912, and 
January, 1913, also remained unpaid. 

It is specified as error that the court below held that the acceptance 
by the Power Company for the current furnished in June and Jidy, 
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1911, of the promissory note of the Bullock Public Service Company 
and the promissory notes of the Iowa-Nebraska Public Service Compa- 
ny did not constitute a payment of the indebtedness of the Electric Serv- 
ice Company for that current. Counsel insist upon argument that the 
acceptance of a negotiable note of a third party on account of a debt- 
or's liability raises the presumption of a payment of that liability, and 
they call attention to the fact that there is no evidence in this case 
whether these promissory notes were accepted in payment of the in- 
debtedness of tihe Electric Service Company or merely as evidence of 
security for the indebtedness. But an examination of the decisions 
has satisfied that the weight of authority is that the taking by a cred- 
itor of the negotiable note of a third party for an antecedent debt does 
not extinguish the debt unless there is an express or an impUed agree- 
ment that the negotiable note is received as payment. Peter v. Beverly, 
35 U. S. 532, 567, 9 L. Ed. 522 ; Randolph on Commercial Paper, § 
1534; Bankers' Trust Co. v. T. A. Gillespie Co., 181 Fed. 448, 456, 
457, 104 C. C. A. 196. As the notes had not been paid when the notice 
was given, and as the bills for the current for the months of December, 

1912, and January, 1913, had not been paid, the Service Companies 
were in arrears more than 3 months, and the Power Company had 
the option to terminate the contract when it gave its notice. 

[2, 3] The next contention of counsel for the appellant is that the 
contract was not terminated by the notice, because demand for pay- 
ment and a reasonable time thereafter had not been given, but the evi- 
dence satisfies that this contention cannot be sustained upon the rec- 
ord; second, that the termination of the contract could not be afl?ected 
because the current was not shut off by the Power Company and a 
refusal to furnish it made before the notice was given, but no reason is 
perceived to sustain this contention; third, that the notice is directed 
to the Electric Service Company, not to the Iowa-Nebraska Public 
Service Company, which at the time and for a year prior thereto had 
been operating the electric light plant at Beatrice, and had succeeded 
to the rights of the Electric Service Company, but the notice was 
served upon the president and general manager of the latter company, 
whq was the same man a^ the president and general manager of the 
former company, and it was, in our opinion, sufficient to give the Iowa- 
Nebraska Public Service Company full notice of its eflFect; and, fourth, 
that it was not a bona fide notice, and was never intended to operate 
as such, because Mr, Bullock, the president and general manager of 
the Service Company, testified that, when Mr. Steinmeyer served it 
upon him, he told him that if he was successful in some contest he 
had with some stockholders of his companies he need pay no attention 
to the notice, but Mr. Steinmeyer denied this statement, and the court 
below was not convinced that such a statement was ever made. The 
notice was sufficient and eflFective. 

Finally it is said that the forfeiture and cancellation of the contract 
has been waived time and again. The testimony upon this subject is 
voluminous. It details the actions of the various parties while the 
electric current has been furnished to the Electric Service Company, 
to the lowa^Nebraska Public Service Company, to certain creditors of 
the Iowa-Nebraska Public Service Company under the contract be- 
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tweeii them and the Power Company, and to the receiver in bankrupt- 
cy of the Iowa-Nebraska Public Service Company. Suffice it to say 
that all the testimony upon this subject and all the briefs concerning 
it have been carefully read and considered, but they have failed to 
convince that the court below was in error in its conclusion that no 
waiver had ever been made. 

Let the order of the court below, allowing the claim of the Power 
Company for the sum of $69.72 as an unsecured claim, be affirmed. 

CARLAND, Circuit Judge (dissenting). I am unable to concur in 
the opinion of the court, and will briefly state the reasons for my 
dissent. The case presents a single question. Was the contract of 
July, 1910, in force in October, 1913? It was, if not legally forfeited 
by the action of the board of directors of appellee in passing a resolu- 
tion to cancel the contract February 18, 1913, and serving notice there- 
of on the Electric Service Company, February 19, 1913. The reason 
for the forfeiture as stated in the resolution was that the bills for 
electric current for the months of June and July, 1911, December, 
1912, and January, 1913, had not been paid. The contract was one 
for the furnishing of electric current at 1 cent per kilowatt hour. It 
did not specify the time of payment, except as may be inferred from 
the following language: 

**In case party of the first part shall become three months in arrears in the 
payment of the amounts due hereunder, then this agreement may be terminat- 
ed at the option of the second party." 

It might be inferred from this language that the payments were to 
be made monthly ; but, however this may be, they never were so made. 

The case must also be considered with reference to the principle 
of law that equity never under any circumstances lends its aid to 
enforce a forfeiture or penalty or anything in the nature of either. 
Marshall v. Vicksburg,. 82 U. S. 146, 21 L. Ed. 121; Livingston v. 
Tompkins, 4 Johns. Ch.- (N. Y.) 415, 8 Am. Dec. 598; 2d Stor/s 
Equity, § 1319; Bank v. Dearing, 91 U. S, 35, 23 L. Ed. 196; Jones 
V. Guaranty Co., 101 U. S. 628, 25 L. Ed. 1030. . With this rule of 
law in view, I am of the opinion that the words "three months in 
arrears" ought to be construed as meaning 3 "continuous" months. 
Waiving this contention, however, I am further of the opinion that 
the appellee waived its right to forfeit the contract for the bills of 
June and July, 191.1. Currents for these months had been furnished 
W2 years when the notice of February 19, 1913, was served. A note 
was given for these bills ia August, 1911. In March, 1912, this note 
was taken up by a new note ekecuted by the Iowa-Nebraska Public 
Service Company. On December 14, 1912, the note of March 12, 
1912, was renewed by two notes maturing February 12, 1913. Con- 
ceding that the notes were not payment of the bills, the appellee could 
not without demand forfeit the contract for the nonpayment of the 
same. It would seetn to be clearly inequitable so to do, especially as the 
appellee was not th6 owner of one of the notes at the date of the for- 
feiture. , * 
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In view of the manner that payments were made, a demand was 
necessary as to the bills of December, 1912, and January, 1913, in order 
to place the Power Company in default Tingue v. Patch, 93 Minn. 
437, 101 N. W. 792; K. C. E. Co. v. U. P. R. R. Co. (C. C) 17 Fed. 
200; Carpenter v. Wilson, 100 Md. 13, 59 Atl. 186; Cole v. Jqhnson, 
120Iowa,667,94N, W. 1113. 

I think the judgment below should be reversed, and judgment en- 
tered for the receiver. 



KBYES V. DAVIH. 

In re CHBHALIS RIVER LUMBER & SHINGLE CO. 

(Circuit Court of Appeals, Ninth Circuit March 27, 1916.) 

No. 2717. 

1. Bankbuptot ^=5>348 — Claims — Pbioritt — ^*TaRSOw Pkbfobmino Labob." 

The general manager of a corporation, who with his wife Owned all 
but one share of the corporate stock, and who was appointed by a board 
of directors, consisting of himself, his wife, and Ms attorney, is not 
one "performing labor" for the corporation, who is entitled by Rem. & 
Bal. Code Wash. S§ 1149, 1150, 1153, to a priority for the balance of bis 
salary due at the time the corporation filed a voluntary petition in bank- 
ruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 686; Dec 
. Dig. «=>348. 

For other definitions, see Wordsr and Phrases, Second Series, Person 
Who Performs Labor.] 

2. Bawkbuptct ^s>348— Claims — ^Pbiobitt — "Sebvant." 

Nor was he a "seryant' of the corporation, so as to be entitled to 
priority under Bankr. Act July 1, 1898, c. 541, | 64fc, d. 4, 30 Stat 663 
(Comp. St. 1913, I 9648), allowing a priority for the wages due to woik- 
men, clerks, salesmen or seryauto, earned within three months before 
the bankruptcy. 

[Ed. Note.— For other caseq, see Bankruptcy, Cent Dig. | 036; Dec 
Dig. «=5>34& 

For other definitions, see Words and Phrases, First and Sidoond SerieSr 
Servant] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward R 
Cushman, Judge. 

Voluntary proceeding in bankruptcy by the Chehalis River. Lumber 
& Shingle Company, bankrupt, in which W. W. Keyes was trustee. 
The claim of W. C. Davie to a prior lien was sustained by the referee, 
whose order was affirmed by the District Court, and the trustee ap- 
peals. Reversed. 

Raymond J. McMillan, and Ernest K. Murray, both of Tacoma. 
Wash,, for appellant 

Van M. Dowd, of Tacoma, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The bankrupt, a corporation, was engaged 
i^ the naanufactuire and sale of luipber and shiogles. ■ It emjdoyed 

^=9For other cases see seme topic ft KBT-NUMBER in all Key-Numbered Digeeta ft iadexw 
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approximately 220 men. W. C. Davie, appellee here, was the corpo- 
ration's general manager, employed at a salary of $300 per month. 
The corporation was adjudged a voluntary bankrupt on September 24, 
1914. At that time there was due to Davie, as the balance of i his 
salary earned within the six months next prior thereto, the sum of 
$587.55. For this amount he filed a claim in this proceeding, assert- 
ing a lien and priority therefor under and by virtue of the laws of the 
state of Washington. To this claim, in so far as it asserted a lien and 
priority, the trustee objected, for the reason that the claim did not 
state facts sufficient to entitle the claimant thereto. The referee over- 
ruled the objections. The District Court affirmed the referee's order. 
Thereupon this appeal was perfected. 

[1 ] Tile question is whether appellee is entitled to a Hen and priority 
under and by virtue of the statutes of the state of Washington. We 
think it very clear that he was not. Section 1149, Rem. & Bal. Annot. 
Codes and Statutes of Washington (Laws 1897, c. 43, § 1), reads as 
follows : 

"Every person performing labor for any person, company or corporation, In 
the operation of any railway, canal or transportation company, or any water, 
mining or manufacturing company, ♦ • • shall have a prior lien on the 
franchise, earnings, and on all the real and personal property of said person, 
company or torporatlon, which is used in the operation of its business, to the 
extent of the moneys due him from such person, company or corporation, 
operating said franchise or business, for labor performed within six months 
next preceding the filing of his claim therefor, as her^nafter provided ; and 
no mortgage, deed of trust or conveyance shall defeat or take precedence over 
said lien/' 

Section 1150 of the same Code provides that no person shall be en- 
titled to the lien given by section 1149 unless within 90 days after he 
has ceased to perform labor he shall file with the proper county au- 
ditor a notice of claim containing certain specified statements, and 
serve a copy of the notice within 30 days after filing. Section 1155 
of the Code referred to is as follows : 

''Whenever a receiver or assignee is appointed for bny person, company or 
corporation, the court shall require such receiver or assignee to pay all 
claims for which a Uen could be filed uhder this chapter, before the payment 
of any other debts or claims, other than operating expenses." 

The appellee, Davie, was manager and president of the bankrupt cor- 
poration ; he and his wife owned all but one share of the stock ; he 
managed the whole property, hired and discharged all employes, look- 
ed after all orders, attended to all financial arrangements, and to the 
procuring and manufacturing of all timber. He expressed his own 
rdationship to the corporation in this way: "I did everythihg. 
* * * I was the whole thing/' His salary was fixed by the board 
of directors, which consisted of appellee himself, Mrs. Davie, his wife, 
and his attorney. We may well take appellee at his word that he 
was "the whole thing," for the evidence showed that he was carrying 
on a'business which for every purpose was his own, and which he him- 
self elected to wind up by voluntary bankruptcy in the federal court. 
He used the form of corporate organization for reasons doubtless suf- 
ficient as to general creditors, but which are not of enough strength 
281 r.— 44 
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to afford him priority over those who were employed by him to do 
labor for his corporation. Courts of bankruptcy will look through 
such a situation as the facts present, and will avoid the injustice of 
deciding that the owner and self -chosen directing manager of a cor- 
poration can through his practically exclusive control fix his own com- 
pensation as manager, and thereafter, when he has put his corpora- 
tion into voluntary bankruptcy, claim a priority for moneys due to 
himself, as one who has performed labdr, over those subordinates 
whom he has employed to do work. 

[2] The general principle underlying statutes giving priorities to 
certain persons was discussed in Blessing v. Blanchard, 223 Fed. 35, 
138 C. C. A. 399, where we held that the word "servant," as used in 
section 64b of the Bankruptcy Act, means a restricted class of subor- 
dinate helpers who work for wages, but who are not salesmen, work- 
men, or clerks, and that it did not include the manager of a business, 
notwithstanding that he may also have rendered services as a sales- 
man. Judge Gilbert said: 

"Priority of payment was intended for the benefit only of those who are de- 
pendent upon their wages, and who, having lost their employment by the 
bankruptcy, would be in need of such protection.** In re Stryker, 158 N. 
y. 628, 53 N. B. 625, 70 Am. St. Bep. 48d; Penn. & Del. R. R. Co. v. Leufler, 84 
Pa. 168, 24 Am. Rep. 189; In Ee Directors of American Lace & Fancy Paper Co.. 
30 App. Div. 321, 51 N. X. Supp. 818; In re Carolina Cooperage Co. (D. C.) 9G 
Fed. »50; In re Greenberger (D. G.) 208 Fed. 583; In re Albert O. Brown (D. 
C.) 171 Fed. 281 ; In re Crown Point Brush Co. (D. 0.) 200 Fed. 882 ; In re 
Continental Paint Co. (D. C.) 220 Fed. ISO. 

In Re Lawler (D. C.) 110 Fed. 135, Judge Hanford was of the opin- 
ion that the statute of Washington (already quoted) gives a lien of 
priority to a traveling salesman who worked upon a salary and who 
went from place to place exerting himself to find a market for the 
lumber manufactured by his employer. He expressed the general 
view that : , 

*'A11 participants in carrying on the operation of the oeTeral different kinds 
of companies mentioned (in the statute), are entitled to liens." 

But the facts before the court did not require so broad a construc- 
tion ; the case is not persuasive. 

Cors & Wegener v. Ballard Iron Works, 41 Wash. 390, 83 Pac. 900, 
is cited by respondent. In that case the Supreme Court of the state, 
affirming findings of fact made by the lower court, sustained the pri- 
ority of liens filed under the state law, quoted above, by certain claim- 
ants who were stockholders and officers in the corporation and who 
appear to have claimed wages as employes. The Supreme Court in 
its' opinion discusses the evidence, buit does not refer to the language 
of the statute, nor to its scope, further than to say that under the facts 
as found by the referee and lower court the claimants were entitled 
to priorities. The opinion expressly says that: 

"The only question here Involved is one of fact, and, having determined that 
the findings made by the court are all supported by the evidenoe, we think 
the conclusion of law and final order made necessarily follow." 

It goes without saying that, if the Supreme Court of the state had 
construed the statute as generally applicable to- one situated as was 
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the appellee in the case before Us, wc should follow that construction ; 
but we think the case is not authoritative upon the point here involved. 

Our opinion being that the claim of the appellee was not entitled to 
priority under the statutes of the state of Washington, we need not 
consider whether the state statute has been supplanted by Bankr. Act, 
§ 64b, cl. 5, dealing with priority of liens, for plainly appellee cannot 
contend that he is included in those whose priorities are preserved by 
clause 4 of the federal statute. 

The order of the District Court is reversed. 



ROSENTHAL T. BRONX NAT. BANK et al. 

(Olrcnit Court of Appeals^ Second Circuit March 21, 1916.) 

Na 225. 

Bankruptcy ^=»166(4) — Prefebencb — Bkuef of Creditob. 

Where a bank took a chattel mortgage covering the machinery and all 
movable property from an insolvent firm to secure a loan, the greater 
part of which was applied to unsecured notes of the firm held by the 
bank, bat not yet due, and notes the security for which was insufficient, 
after the chief credit man of the bank had refused several applications 
for loans by the firm within a short time, knew that its account at the 
bank was depleted, and that many of its checks, some issued to employ^ 
for as little as $1, had been dishonored, and that the firm had evaded the 
bank's request for a statement, and had rendered no statement to a mer- 
cantile agency showing tlieir assets and liabiUties within the past year, 
the bank had reasonable cause to believe that the firm was insolvent, and 
that a preference would, result from the giving of the <Aattel mortgages, 
so that it was voidable by the trustee, under Bankr. Act July 1, 18dd, c. 
641, § 60b, 30 Stat 602 (Comp. St 1913, { 9644). 

[Bd. Note.-~For other cases, see Bankruptcy, Cent Dig. U 250, 251, 
256; Dec. Dig. <&=>166(4).] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit by Marcus Rosenthal, as* trustee in bankruptcy, against the 
Bronx National Bank and others, to set aside a chattel mortgage and 
recover the value of the property sold by defendant Bank thereunder. 
Decree for complainant (222 Fed. 83), and defendant Bank appeals. 
Affirmed. 

Defendant Brbnx National Bank appeals from final decree in favor 
of defendant, setting aside a chattel mortgage and awarding plaintiff 
the siun of $3,442, being the net value of the property covered by the 
mortgage. 

Williams, Folsom & Strouse, of New York City (C. D. Folsom, of 
New York City, of counsel), for appellant. 
E. L. Bondy, of New York City, for appellees. 

Before COXE and ROGERS, Circuit Judges, and MAYER, District 
Judge. 

MAYER, District Judge. On January 13, 1914, the bankrupts, trad- 
ing as Oriental Lace Company, owed the Bronx National Bank about 
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$3,700. On that day they executed and delivered to the bank a cfaattd 
mortgage for $4,200, and, with the proceeds, paid the amount which 
they owed the bank. The trustee assails this transaction as coining 
within section 60b of the Bankruptcy Law, on the ground that the 
bankrupts were then insolvent, and that the bank knew or had reason- 
able cause to believe they were insolvent, and that the transfer by way 
of chattel mortgage would effect a preference in favor of the bank. 

The adjudication in bankruptcy was against the bankrupts both as 
individuals and as copartners. The partnership had been banking with 
defendant on and off since about January, 1912. In January, 1913, 
relations ceased, but were resumed in May, 1913. In addition to the 
use of an ordinary checking- account, the partnership from time to 
time borrowed money, usually on the security of outstanding accounts 
receivable. In November, 1913, at a time when the condition of the 
bankrupts must have seemed satisfactory, the bankrupts borrowed 
$2,000 from the bank, without security, for which they gave two notes, 
of $1,000 each, dated November 26, 1913, and payable respectively 
January 26, 1914, and February 26, 1914. Throughout their relations 
with the bank, the bankrupts from time to time had overdrawn their 
account, but apparently made these overdrafts good. 

In December, 1913, however, there followed in rapid succession, 
events sufficient to warn any bank official of ordinary intelligence that 
the bankrupts were in a precarious financial condition. Altman, one 
of the bankrupts, applied to Quinn, vice president and credit man of 
the bank, for a loan of $5,000, and discussed, in that connect ion,, giv- 
ing a chattel mortgage. Quinn refuse4 to make the loan because, as 
Altman testified, "he did not care to go any further with loans, since 
we owed him so much money." Kolbe, the cashier of the bank, in 
December, 1913, and January, 1914, was constantly insisting that Alt- 
man's firm should make good a considerable number of dishonored 
dbecks, or, as Kolbe put it: 

"There is a bunch of checks come In here ; and yon haven't a cent of money 
in the bank there, and the checks are 'varyiDcr from $1 up. I am goAnc to 
turn down erery (me of them if you don't make good." 

These small checks had been given to laborers or wage-earners in 
the employ of the bankrupts. About the middle of December, 1913, 
Quinn asked Altman for a new financial statement. This, for obvious 
reasons, was never furnished by Altman, and the request was evaded. 
Quinn testified that in December he called upon Dun & Co. for a finan- 
cial report of the Oriental Lace Company ; but this report, while dated 
December 18, 1913, could not have enlightened Quinn, and, on the 
contrary, should have aroused inquiry, because it did not contain any 
data as to assets and liabilities later than December 3, 1912 — ^about a 
year previous. 

Altman, evidently in desperate straits, was persistent, and again 
-offered a chattel mortgage to secure a loan. Quinn now changed his 
attitude, undoubtedly in a desire to secure the bank against a failing 
debtor. He concluded to make a loan of $4,200, secured by a chattel 
mortgage covering machinery, plant, and tangible assets, except mcr- 
^chandise. With ue proceeds of the loan, the Oriental Lace Company 
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paid the bank the $2,000 owed on notes, not yet due, took up about 
$1,573 balance due the bank and secured by assigned accounts which 
had become stale and evidently worthless, and the remainm|; amount 
of about $627 went to the bankrupts and was used by them m paying 
debts and making good dishonored checks. The mortgage was execut- 
ed January 12, 1914, and filed January 13, 1914. The inevitable result 
of filine a chattel mortgage covering all the bankrupts' available mort- 
gageable property followed on January 16, 1914, when a petition in 
bankruptcy was filed against the bankrupts individually and as copart- 
ners. 

From the foregoing facts, which are somewhat more fully set forth 
in the opinion of the District Judge, it is apparent that Quinn was 
placed on his guard, and that he must have believed or, in any event, 
had reasonable cause to believe, that the bankrupts were insolvent. 
The lending of a little extra cash is an expedient well known to those 
familiar with transactions of this kind. Its purpose is to give an ap- 
pearance of good faith and of present new consideration to a trans- 
action which has for its object the securing of an existing or past-due 
indebtedness. In this case the chattel mortgage amply secured the 
loan of $4,200, and would have fully protected the bank if it had with- 
stood the assault of the trustee. It is not often that so clear and con- 
vincing a case of preferential transfer is made out as the trustee has 
here proved. 

It is insisted, however, that, in any event, the value of the mortgaged 
chattels as found by the District Court was excessive. With this we 
do not agree. There was evidence upon which the trial court could 
have placed the value at a higher figure. His conclusion on that sub- 
ject, with the credit he allowed the bank, including the expense of mov- 
ing the chattels, was conservative, and was fully supported by the evi- 
dmce. 

Other questions raised need not be discussed, and are sufficiently 
considered in the opinion of the District Judge. 

The decree is aflfirmed, with costs. 



BAMBS T. H. B. CLAFLIN 00. 

In re MANTINDAUS et aL 

(Olrcait Oonrt of Appeals, Second CirciUt March 14, 1916w) 

No. 146. 

1. Bjboeivkbs «s»196(1) — CoMHCNaATioN— AMOiTNrr— Dibcbbtion of Ootjbt. 
BeceiTers are entitled to a fair and reasonable compensation for the 
senrices rendered, to be fixed by the court appointing them after con- 
sidering the nature of the matters administered, the amount involved, 
the comp]lcati<HiB attending it, the amount of the bond, the time, labor, 
and skill needed and expended, the degree of success under aU the cir- 
cumstances, the fidelity to details, and the promptness in accounting, and 
to be determined on the compensation for similar services in the perform- 
ance of official duties, rather than in private business transactions, and 
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in consideration of the value of the servlceQ rendered, not generally, but 
with reference to that trust. 

[Ed. Note.— For other cases, see Receivers, Cent Dig. {{ 392-395 ; Dec 
Dig. «=»198(1).] 

2. Appeal and Ebrob ^=>955 — Receivebs ^=>198(2) — ^Discretion of Court- 

Compensation OF Receiver. 

The compensation allowed a receiver Is within the discretionary power 
of the lower court, which ordinarily has better knowledge of the con- 
trolling circumstances than an appellate tribunal can have, and wlU 
not be reversed, where there are no facts which show that the court 
abused its discretion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. | 3822; 
Dec. Dig. «=>955; Receivers, Cent Dig. { 396; Dec. Dig. «=s>198(2).] 

3. Receivers «=»198(2)— Compensation — ^Amount. 

An allowance by the District Court of $33,000 as compensation to eadi 
of two receivers of a large mercantile corporation, of which the assets 
exceeded $55,000,000 and the liabilities $47,000,000, exclusive of capital 
stock, where the receivership lasted eight months, during which assets 
exceeding $30,000,000 passed through the hands of the receivers, whose 
services were efficient and satisfactory in trying drcomstances, is not 
so low as to show an abuse of discretion, though the creditors advised the 
court that they would not object to an allowance of $50,000 to each of the 
receivers. 

[Ed. Note.— Fbr other cases, see Receivers, C«it Dig. { 396; Dec Dig. 
<8=>198(2).] 

Appeal from the District Court of the United States for the South- 
ern Dfstrict of New York. 

Suit in equity bv John C. Eames against the H. B. Claflin Company. 
In the matter of tne application of receivers for allowances. From an 
order of the District Judge, fixing the compensation of the receivers 
theretofore appointed, the receivers appeal. Affirmed. 

Rushmore, Bisbee & Stem, of New York City (Charles E. Rush- 
more and Henry Root Stem, both of New York City, of counsel), for 
appellants. 

White & Case, of New York City (Joseph M. Hartfield, of New 
York City, of counsel), for noteholders' committee, B. W. Jones, bidder, 
and Mercantile Stores Corp. 

Saul S. Myers, of New York City (Seldon Bacon, of New York 
City, of counsel), for respondents Belding and others. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. By an order dated June 24, 1914, Joseph 
B. Mantindale and Frederic A. Juilliard were appointed temporary re- 
ceivers of the H. B. Claflin Company, of the city of New York, and 
they at once took possession of the properties of the company and con- 
tinued in the possession of the same until in February, 1915, they were 
pven authority to continue, manage, and operate the business of the 
company until the further order of the court 

The failure of the H. B. Claflin Company is thought to have been, 
as respects the assets and liabilities involved and the world-wide stand- 
ing and reputation of the house, the largest mercantile failure which 
ever occurred in this country, or, so far as we know, in any country. 
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Their balance sheet, as of the date when the receivers were appointed, 
disclosed assets to the amount of $55,259,523.92 and liabilities to the 
amount of $47;225,423.58. The excess of the assets over liabilities, ex- 
clusive of capital stock, was stated to have been $8,034,100.34. The 
capital stock amounted to $9,000,000, so that the deficit, including cap- 
ital stock liability, was $965,899.66. 

The estate which passed through the hands of the receivers was 
very large. It appears tliat the purchases and sales made by the re- 
ceivers in the eight months they were in possession amounted to some 
$15,000,000, and that the upset price fixed on the sale of the business 
as a whole amounted to over $14,000,000 more. The total amount of 
assets which passed through their hands is admitted to have been over 
$30,000,000. Ten days prior to the transfer of the assets by them their 
miscellaneous disbursements had amounted approximately to $1,585,- 
000, and they had cash on deposit in the banks to the amount of $6,- 
339,552.89. 

The difficulties which the receivers would have to contend with in 
ordinary times were enhanced very considerably by the European War, 
which made the matter of collections in Europe an embarrassing task. 
There is no question but that the receivers discharged their duties in 
a very efficient and satisfactory manner. One of the receivers is the 
president of the Chemical National Bank, and the other is a member of 
a mercantile house engaged in the same character of business as that 
of the H. B. Claflin Company. Each of these men enjoys in the busi- 
ness community the highest reputation for integrity and business 
acumen. The esteem in which they are held is shown by the fact that 
the creditors practically recommended to the court, or perhaps it would 
be more accurate to say that they advised the court, that if it saw fit 
to fix the value of the services of each at the sura of $50,000 such 
action would be satisfactory to the creditors. 

The District Judge, however, has seen fit to enter an order allowing 
to each the sum of $33,000. In his opinion that was a proper allowance 
for the services rendered. No doubt he gave a careful and conscien- 
tious consideration to the rights of all concerned. Nevertheless the 
allowance made did not prove to be satisfactory to the receivers, and 
the matter has been brought into this court on assignment of errors 
and an appeal. The appellants claim in this court that they should 
have been paid the sum of $50,000 each. 

[1] The receivers are entitled to a reasonable compensation for the 
services they have performed. The court which appointed them has 
the right to determine what that reasonable compensation is. In doing 
so it must exercise its discretion. But while the matter is left to its 
discretion, it is not at liberty to fix the allowance at more than a fair 
and reasonable amount. The controlling considerations in such cases 
have been well state4 in 34 Cyc. 472, as follows : 

'The considerations that should be controlling with the court in 'fixing 
compensation are the nature of the matters administered, the amount involv- 
ed, the complications attending it, the amount of bond required, the time 
spent, the labor and skill needed or expended, the degree of success attained 
tinder aU the circumstances, the fidelity to details, the appreciation evidenced 
as to the responsibilities of ,the position, the character of such responsibilities, 
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tbe expedition with which the trust has been administered, in view of re- 
sults reached, and the method, character, and promptness of the aocountlog, 
having regard, as a standard, to what is paid for somewhat similar services 
in the performance of official duties, not the standard in private business 
transactions. The amount of a receiver's compensation does not depend upon 
the special qualifications or stan^ng of the person appointed, or the demands 
made upon his time by private business, nor yet upon the estimates that 
persons who are themselves in receipt of an ample income may put upon his 
services from the standpoint they occupy. The value of the sen;;^ces render- 
ed should not be considered generally but only with reference to the trust 
administered." 

[2] Appellate courts are not much inclined to interfere with the 
exercise of this discretionary power of courts of first instance. The 
lower court ordinarily has better knowledge of the controlling circum- 
stances than an appellate tribunal can have. As the Supreme Court, 
speaking through Mr. Justice Bradley, said in Trustees v. Greenough, 
105 U. S. 527, 26 L. Ed. 1157 (1882): 

"The^court below should have considerable latitude of discretion on the 
subject, since it has far better means of knowing what is Just and reasonable 
than an appellate court can have." 

To the same effect is Stuart v. Boulware, 133 U. S. 78, 10 Sup. Ct. 
242, 33 L. Ed. 568 (1890), where Mr. Chief Justice Fuller quotes ap- 
provingly from Trustees v. Greenough, supra. And see In re Cash- 
Papworth Grow-Sir, 210 Fed. 24, 126 C. C. A. 604 (1913), where this 
court, speaking through Judge Lacombe, said : 

**The discretion of the District Judge does not come here tot review, except 
where such discretion has been plainly abused, and the record sofHciently In- 
dicates upon what state of facts it was that the discretion was exercised." 

[I] Our observation has led us to think that courts, when they have 
erred in fixing the allowances of receivers, have done so by making 
them too great, rather than too small. In some parts of the country 
allowances have sometimes been so excessive as to justly provoke 
severe criticism. It is not often that it is said that a court has under- 
estimated the value of a receiver's services. In all cases of this nature 
the allowances made should be with a jealous regard to the rights of 
all concerned. In the particular case the court below conscientiously 
endeavored to arrive at a just conclusion. There* are no facts present- 
ed which show that the court has abused its discretion. 

Order affirmed. 



liOl^DON r. BIOGRAPH CO. 
(Circuit Court of Appeals, Second C^cuit February 15. 1916.) 

No. 104. 

COPTBIOIITS ^=»55 — ^iNraiNGEMKNT — COPTIWQ CONSTITUTING INFRINOEMETTT. 

A copyright of a story held not infringed by a moving picture play, 
w^ere the fundamental plot, common to both, was old, and the narrative 
and embellishments by which the author gave Uterary value to the story 
were not reproduced in the play. 

[Ed. Note. — ^For other cases, see Copyrights, Cent Dig. { 62; Dec. Dig. 
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Appeal from the District Court of the United States for the South- 
cm District of New York. 

Suit in equity by Jack London against the Biograph Company. De- 
cree for complainant, and defendant appeals. Reversed. 

This cause comes here upon appeal from a decree in favor of com- 
plainant in a suit brought under the Copyright Act The decree award- 
ed a permanent injunction against the production of certain motion 
pictures and the manufacture or sale of films therefor; it also adjudg- 
ed payment of damages by the defendant in the sum of $250, with a 
similar amount for complainant's attorney's fee. 

Robert C. Beatty, of New York City, for appellant. 
Hugh A. Bayne, of New York City, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The complainant in 1906 wrote a short 
story entitled "J^st Meat," which he sold to the Magazine Company. 
It was published in the magazine and duly protected by cop)rright, se- 
cured by the company. Defendant prepared and exhibited in motion 
pictures a dramatic story, the scenes of which closely resembled those 
described in the story. The motion picture is entitled "Love of Gold." 

The bill alleged that complainant was "the author of a certain orig- 
inal story entitled 'J^st Meat' " ; defendant traversed that allegation by 
an express denial. Under our decision in Bosselman v. Richardson, 174 
Fed 622, 98 C. C. A. 127, complainant should have produced testi- 
mony to support his averment. We are of the opinion, however, that 
defendant did not specifically call the point here raised to the attention 
of the trial court Had he done so presumably, the complainant would 
have taken the stand, and we should have been informed to what ex- 
tent, if at all, he was consciously indebted to earlier sources for the 
plot or incidents of the copyrighted story. 

The plot of both the story and the picture play is this : Two thieves 
commit a burglary, capturing a large amount of money and jewelry. 
They return to their room and discuss, not harmoniously, the division 
of the plunder. Each of them succeeds, unknown to the other, in put- 
ting poison in something which the other is about to swallow. Each 
swallows the poison prepared by the other and both die. There are 
variances in the details between the story and the picture play. In the 
one a single burglar enters the room and murders the man therein, 
while the other keeps watch in the street ; in the other both enter and 
chloroform the man in the room. In the one the story opens with one 
man on patrol and his partner inside; the other opens with both of 
them starting from their living room. In the one, burglar A goes out 
and buys some steak for breakfast and puts poison on part of it, while 
burglar B in the interim puts poison in one of the coffee cups. In the 
other, both remaining in the room and each ignorant of what the other 
is doing, A puts poison in a glass of whisky and B puts poison in a 
coffee cup. The fundamental idea, common to both story and picture 
play is the mutual poisoning of the criminals, who thus die by their 
own hands. Apparently that is the one strong dramatic touch, which 
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makes both salable. If, after the burglary, the thieves had merely 
escaped with their booty, or had after more or less discussion divided 
it between them, it is hardly likely that any one would pay good money 
to buy the story or to. see the play. It is the swift and startling man- 
ner in which retributive justice is meted out for their crimes. Destiny, 
the Anangke of the old Greek drama, using their own passions, their 
own wills, and their own hands to effect the result, constitutes the 
strong point. The plot is highly dramatic and calculated to appeal 
powerfully to reader or spectator. But it is an old one ; it appears in 
Chanter's Pardoner's Tale. In the works of Chaucer edited by Rev. 
Walter W. Skeats and published in 1894 (vol. Ill,' 438 to 445), earlier 
versions of the story are given and it is traced back to the East. Some- 
times there is one robber, sometimes more; sometimes one is killed 
by violence and the other by poison; but in all the criminals them- 
selves are the avengers. The same occurrence is a prominent feature 
in Kipling's story of the King's Ankus found in his Second Jungle 
Book. The plot is common property; no one by presenting it with 
modem incidents can appropriate it by copyrighting. . 

In the complainant's story there is more than this old plot ; the nar- 
rative is made attractive by the introduction of physical and psycho- 
logical elements. It indicates the different personal equations of the 
two men, their respective attitudes towards the crime committed. It 
has a strongly written description of the patrol kept by one burglar on 
watch — ^we are not taken into the house and do not see the crime com- 
mitted; the conditions in the street, indoors and out, the passage of 
chance pedestrians, the dodging of a policeman on his beat, especially 
the abnormally developed instinct of human presence and the capacity 
of the foxlike thief for sensing whether it imports danger or is harm- 
less. There is none of this in the picture play ; indeed, it seems hardly 
possible that any amount of effort to "register" emotions could pro- 
duce it on a film. Moreover, the story contains another dramatic ele- 
ment, not found in the play. As has been said, the man found with the 
jewels and money is strangled by the burglar who awakened hun. 
From the newspaper of the next day they learn that the victim had 
robbed his partner and was waiting at the time and place with his 
plunder to take a steamer whose sailing had been delayed a few hours. 
Here, too, was swift and terrible retribution following crime. If the 
story stopped with the reading of the newspaper and the division of 
the burglar's booty, it would have literary merit ; the same could not 
be said of the play, if the element of mutual poisoning were eliminated. 

Of course in transferring the action of this story, centuries old, to 
modern times, the criminals will not be Orientals, but highwaymen or 
burglars ; their home will not be in a cave or a hut in a wood, but in 
a rented room in a modern building; their surroundings will be squalid, 
not comprising a separate kitchen; they will perpetrate their crimes 
according to modem methods ; if they are to be given poison, it will 
presumably be conveyed in meat or bread, coffee or whisky. Re- 
semblance between the story and the play in such minor incidents are 
unimportant; not a single one of them is dramatic, exciting, or at- 
tractive as was the railroad scene in Under the Gaslight. The copy- 
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right cannot protect the fundamental plot, which was common prop- 
erty long before the story was written ; it will protect the embdlish- 
ments with which the author added elements of literary value to the 
old plot, but it will not operate to prohibit the presentation by some one 
else of the same old plot without the particular embellishments* 
The decree is reversed, with costs. 



In re H. BATTERMAN CO. 

In re BEDFORD CO. 

(Circuit Court of Appeals, Second Circuit. March 14, 1016.) 

Nos. 75, 76. 

Bankruptot ^s»223 — Bbfebbe — Compensation — Composition with Cbedi- 

TOB& 

Where a bankrupt's composition with its creditors was confimied on 
the basis of a payment of 65 per cent, in cash, and thereafter certain 
creditors agreed to waiye deposit of the caA required to pay their claims, 
and later waived payment of their claims in consideration of the payment 
of 15 per cent, and notes for 85 per cent thereof executed by another 
corporation, it must be presumed that some consideration moved from 
the bankrupt to the other corporation, and from It to the creditors, which 
induced them to accept the notes, and the referee is entitled to his com- 
mission on the amount of those claims which would have been paid in 
cash if the creditors had not waived payment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 888-894 ; Dec. 
Dig. <@=»223.] 

Petitions to Revise Appeals from the District Court of the United 
States for the Eastern District of New York. 

Separate involuntary proceedings in bankruptcy against the H. Bat- 
terman Company and against the Bedford Company were argued and 
decided together. The bankrupt's petition to revise the order of the 
District Court fixing the compensation of the referee. Order affirmed. 

These two cases involve precisely the same questions and were by 
agreement of the parties to be argued and decided together. In the fol- 
lowing opinion the Batterman Company only will be referred to. 

White & Case, of New York City (J. M. Hartfield, of New York 
City, of counsel), for appellants. 

O. A. Lewis, of Brooklyn (Alexander M. Birnbaum, of Brooklyn, 
on the brief), for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. . 

WARD, Circuit Judge. June 26, 1914, involuntary proceedings in 
bankruptcy were begun against the H. Batterman Company, whose 
property was in the hands of receivers appointed in an equity Suit in 
the United States District Court for the Eastern District of New York. 
February 4, 1915, the alleged bankrupt filed its schedule of assets and 
liabilities and offered a composition of 65 per cent, in cash to its cred- 
itors. February 26th and 27th, at meetings of the creditors, this offer 
was accepted by a majority in number and amount. March 3d a body 
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of tfie creditors knowh as the "note creditors/* holding notes of the al- 
leged bankrupt to the order of the H. B. Claflin Ccnnpany and indorsed 
by it, waived in writing the deposit of cash which the court required 
under section 12b of the Bankruptcy Act. On the same day by another 
instrument they agreed to waive payment of their claims by the alleged 
bankrupt, upon confirmation of the coniposition. March 8th the ref- 
eree reported to the court in favor of confirming the composition and 
annexed to his report a schedule showing the amouiit due to each 
creditor, the percentage he was entitled to receive under the composi- 
tion and the referee's commissions calculated at one-half of one per 
cent, thereon as fixed by section 40a of the Bankruptcy Act. March 9th 
the agreements of the note creditors dated March 3d were filed. 

April 20th the District Judge confirmed the composition and directed 
the alleged bankrupt to deposit enough cash with the clerk of the court 
to cover the costs of the proceedings and the claims of creditors who 
had not waived the deposit of 65 per cent, in cash. The note creditors 
were parties to the plan of reorganization of the H. B. Claflin Com- 
pany, and under it exchanged their notes for 15 per cent, of the same 
in cash paid by the H. B. Claflin Corporation and the balance of 85 per 
cent, in notes of the Mercantile Stores Corporation. June 15th by an 
order resettled October 18th the fees of the referee were fixed at $3,- 
651.91, being one-half of 1 per cent on all of the claims proved or 
allowed^ 

The question to be determined is whether the referee is entitled to 
commissions on the claims of the note creditors who have released the 
alleged bankrupt. If there had been only a waiver of deposit, and the 
alleged bankrupt had failed to pay the 65 per cent, in cash, we think 
the referee could not for that reason be denied his commissions. The 
money, though not paid, was "to be paid," within the meaning of the 
act, and the creditors would take the risk of waiving the deposit with 
the court. Likewise, he would not be prejudiced if the creditors had 
accepted, instead of cash, notes of the alleged bankrupt in settlement 
which were never paid, or if they had released the alleged bankrupt in 
consideration of receiving notes or property from some other person. 
Now, without knowing the precise considerations which moved the 
parties respectively in the reorganization of this very large and com- 
plicated corporate system, it is not to be supposed that the H. B. Claflin 
Corporation and the Mercantile Stores Corporation, the parties who 
took it over, gave cash or notes to the note creditors of the alleged 
bankrupt for their claims without some consideration moving to them 
from it, or that the creditors of the alleged bankrupt released it without 
some consideration moving to them from it or from some one on its 
behalf, whether for value or gratuitously makes no difference. In 
short, we think the 15 per cent, cash and the 85 per cent, in notes are 
to be regarded as equivalents of the 65 per cent, of the claims in cash 
which was to be paid under the composition agreement, and that the 
proceeding is to be treated throughout as if 65 per cent, of the claims 
in cash had been deposited with the court "to be paid" to the note cred- 
itors. Judge Chatfield properly allowed the referee his commissions 
thereon. 

The order is affirmed. 
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MOTION PICTURE PATENTS 00. r. UNIVERSAL FH/M MFQ. CO. et aL 
(Olrcnit Court of Appeals, Seopnd Circuit February 11, 191G.) 

No. 248. 
Abatbhsiit and Rbvivai. ^=912— Suit fob Infbinqemeni>-~Di8mi88Ai< or Ap» 

FEAIi— PKNDENGT of ANOTHEB SUIT. 

The pendency of another suit between the parties In another jurisdic- 
tion, which may not determine their rights in the Instant suit, is not 
ground for dismissal or stay of an appeal In an infringement suit 

[Ed. Note. — ^For other cases, see Abatement and RevlTal, Cent Dig. H 
87-91, 94, 96, 98; Dec Dig. <&=9l2.} 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Motion Picture Patents Company against the 
Universal Film Manufacturing Company and others. From the de- 
cree, complainant appeals. On motion to dismiss or stay 2^peal. De- 
nied. 

Melville Church, of Washington, D. C, for appellant. 
Edward Wetmore and O. W. Jeffery, both of New York City, for 
appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. We think the motion should be denied. A stay 
now would simply postpone the hearing of this appeal. It would not,, 
or at least it may not, determine the complainant's rights in this case, 
which is apparently a simple infric^ement $uit based upon a patent 
owned by the complainant. 

The defendants have set up the alleged license agreement, and if 
they claim under it they cannot attack it. The more orderly and 
safer way is to let the case proceed on its merits. 



KBENB et al. r. NEW IDBA SPREADER CX). 

(Circuit Court of Appeals, Sixth Circuit March 17, 1916.) 

No. 2690. 

L Patents ^=>69— Patentabub Inventions — -'Described in Pbinted Publi- 
cation." 

A deyice Is "described In a printed publication," within the meaning of 
Bev. St. § 4886 (Comp. St 1913, § 9430), and therefore not patentable as a 
new invention, where it is shown in the drawings of a prior patent 

[Ed. Note. — VoT other cases, see Patents, Cent Dig. § 84; Dec. Dig. 
«=»69.] 
2. Patents <S9l6 — ^Invention — Question of Fact. 

The question whether a patented device is the result of invention, or 
only mechanical skill, is one of fact 

[Ed. Note. — Tot other cases, see Patents, Gent Dig. }{ 14, 15 ; Dec. Dig. 

«S9»16.] 

4B>Por other cmm •«• same topic ft KBT-NUMBBB In all Kej-Numbered Digests A Indexes- 
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3. Patents «=>26(1) — Invention — Ooicbination of Old Eleicents. 

The fact alone tbat the elements of a combiBation dalm are old is not 
enough to Invalidate it 
[Ed. Note. — ^For other cases, see Patents, Cent. Dig. H 27-30 ; Dec. Dig. 

<8=>26(1).] 

4. Patents ^=»2e(2) — "Invention" — Combination of Old Elements. 

Where the elements of a combination claim were not merely old, but In 
point of equivalency had for years t)een devoted to the same uses in the 
same art and with substantially like results, the combination shows me- 
chanical skill, rather than Invention. 

[Ed. Note. — ^For other cases, see Patents, Cent. Dig. { 29; Dec Dig. 
<^=:>2e(2). 

For other definitions, see Words and Phrases, First and Second Series, 
Invention.] 

5. Patents ^=>34 — Invention — ^Priob Patents as Evidence. 

While a patented combination may not be anticipated by any single 
prior patent, such patents, showing elements of the combination, are a 
part of the prior art, properly to be considered on the question whether 
invention or only mechanical skill was required to make the combination. 

[EM. Note. — For other cases, see Patents, Cent Dig. { 39; Dec. Dig. 
<8=»34.] 

6. Patents <&=»328— Invention. 

The Keene patent. No. 782,5^, for an axle, used chiefly In the construc- 
tion of manure spreaders, hsld void for lack of Invention in view of the 
prior art. 

7. Patents <S=>19 — Invention — Improvement in Deobee. 

The mere carrying forward of an original conception, resulting In an 
improvement In degree simply, is not invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. 9 19; Dec Dig. 
<&=dl9.] 

8. Patents <^=>30(1) — Evidence of Invention — Commebcial Success. 

Commercial success of a patented article cannot aid claims of the pat- 
ent which are clearly lacking in Invention. ' 

[Ed. Note.-— For other cases, see Patents, Cent. Dig. f 34 ; Dec Dig. <S=» 
30(1).] 

Appeal from the District Court of the United States for the West- 
em Division of the Northern District of Ohio ; John M. Killits, Judge. 

Suit in equity by Louis A. Keene and Mott R. Pharis against the 
New Idea Spreader Company. Decree for defendant, and complain- 
ants appeal. Affirmed. 

Luther L. Miller, of Chicago, 111. (L. B. Smith, of Chicago, III, of 
counsel), for appellants. 

F. S. Stitt and R. S. & A. B. Lacey, all of Washington, D. C, for 
appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
COCHRAN, District Judge. 

WARRINGTON, Circuit Judge. This is an appeal from a decree 
in a patent suit dismissing the bill for want of equity. The bill is in 
the usual form, alleging infringement by defendant of letters patent 
No. 782,564, issued February 14, 1905, to Louis A. Keene, and in 
which Mott R. Pharis had an equitable interest from the date of the 

^s»For oUier cases se« same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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issue of the patent. The answer consists of specific denials, including 
one of alleged infringement, and also of further distinct defenses: 
(a) That the claims of the patent are for aggregations ; and (b) that 
in view of the prior art and certain prior use the patent is void for 
want of invention. If the claims in issuq are valid, we think the 
denial of infringement cannot, under the present record, be sustained. 
We are thus required to pass upon the validity of the claims in suit. 
It is declared in the first two paragraphs of the letters patent that the 
patentee had "invented certain new and useful improvements in axles," 
and that the object of the invention was to produce "an improved axle 
for vehicles wherein simplicity of construction is combined with great 
strength." The first four claims of the letters patent consist of com- 
binations which embrace an axle member comprising two horizontal 
arms and a central arched portion, two chord members, and certain 
bolts and clips with threaded ends and adjustable nuts. These claims 
are, as respects the "two chord members," the narrowest in the pat- 
ent; the defendant has not used these two chord members; and so 
infringement of the first four claims is not even alleged. The re- 
maining claims, 5 to 9, inclusive, are the only ones in issue. These 
claims associate in a running gear certain additional elements, ex- 
pressly named, with some of the elements of the first four claims. 
For instance, both claims 5 and 6 in express terms add a tongue and 
braces and connect such members each with the axle ; claims 7, 8, 
and 9 respectively, add to the parts thus far mentioned a fifth wheel 
mounted on the arch of the axle and supporting a "forward bolster." 
Figure 1 of the drawings shows the running gear with all these parts 
in place, and with a running wheel at each end of the axle ; the parts 
so named are also described in the specification, Further, the specifica- 
tion states that "by reason of the arched construction the axle is 
adapted to vehicles having small forward wheels," and the only use 
shown to have been made of the patented parts is in the front running 
gears of manure spreaders. Plainly then, the form of vehicle so re- 
ferred to comprises a front running gear, which can readily be turned 
- either way without interfering with the body of the vehicle. 

A better understanding of the patented structure may be gained 
through description of the parts grouped in the several claims in dis- 
pute. Claims 5 and 6 combine, in a running gear, an arched axle, a 
tongue connected with the arched portion of the axle, "means" for 
preventing the arch from "spreading," and "means" (in claim 5) and 
rods (in claim 6) for rigidly connecting the end portions of the axle 
with the tongue. 

It is frankly admitted that the arch of the axle is old and not orig- 
inal with Keene. The axle, consisting of a round steel bar, is so arch- 
ed in its central portion as to comprise a horizontal top bar, diverging 
sides, and oppositely extending horizontal arms; the wheels being 
adjusted to the outer portions of such arms. It is not claimed that 
the axle wheels possess any patentable quality in themselves. The 
tongue called for would seem to be of the ordinary type, and, accord- 
ing to the specification, is "pivotally secured to the top bar" of the 
axle, through the use of clips embracing the bar and extending up- 



Digitized by 



Google 



704 231 FEDERAL REPORTER 

wardly through suitable openings in a plate which is maintamed above 
the bar and extended for some distance on top of the tongue ; these 
clips are held in place by threaded ends to whidi nuts are adjusted on 
top of the plate. The tongue is further held in place by two rods 
disposed between points (in the chord below described and to which 
the rods are fastened) near the ends of the axle and common points 
fon\'ardly on the sides of the tongue, where they are fastened. We 
must turn to the specification and drawings for the only definition 
given (at least in the letters patent) of the term "means/' as it is u$ed 
in these claims, for preventing the arched axle from spreading. The 
specification provides for two chord members (appearing in the draw- 
ings to be two similar pieces of straight timber) extending side by 
side upon the arms of the axle, across the arch, and having grooves in 
their meeting faces to receive the diverging sides of the arch; the 
chord members are secured together by bolts, and to the arms of the 
axle by clips surrounding the arms and extending upwardly through 
suitable openings in the chord members where the ends of the clips arc 
adjusted to and held in place by nuts. It is to be observed that tiiese 
claims do not call for the "two chord members," but use, instead, the 
broader clause "means for preventing the arch from spreading." They 
therefore reach a single chord or tie rod, such as defendant uses, and 
so are open to anticipation in this respect by a single chord or tic 
rod in the old art. The claims appear in the margin.* 

Claim 7 introduces the fifth wheel before alluded to and is in terms 
associated in a running gear with an arched axle. The tongue, in- 
cluding the plate and the rods for connecting it with the axle, as also 
the chord members, are omitted. The fifth wheel comprises two plates, 
connected centrally by a kingbolt, and arranged to rotate one upon the 
other. The lower member is secured to the upper bar of the axle by 
depending arms which are bifurcated at their lower ends so as to re- 
ceive the bar, and to hold it by the use of bolts passing through open- 
ings in the lower ends of the arms and beneath the bar. These arms 
and bolts afford the pivotal support and withdrawable means mentioned 
in the claim. The lippfer plate is provided with two bracket arms ex- 
tending f orwardly to support a portion of the vehicle body ; and two 
posts rising from the upper member support the forward bolster of the 
vehicle. It is to be noted that the pivotal support before referred to 
is nowhere shown in the specification, and if such relation exists it has 
no apparent advantage and none is stated. Claihi 7 is set out in the 
margin.* 

1 "5. In running gear, In combination, an arched axle ; a tcmgne connected 
with the arched portion of said axle ; means for preventing the sides of said 
arched portion from spreading; and means for rigidly connecting the end 
portions of said axle with said tongue. 

"6. In running gear, in combination, an andied axle; a tongue; means for 
connecting the end of said tongue with the arched portion of said axle; means 
for preventing the sides of said arched portion from spreading; and rods 
rigidly connecting said tongue with the end portions of said axle member.** 

« "7. In running gear. In combination, a fifth wheel having two downward- 
ly extending arms, bifurcated at their lower ends ; an arched axle pivotally 
supported in the bifurcations of said arms ; and withdrawable means for re- 
taining said axle in said arms." 
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The parts in terms combined in claims 8 and 9 are substantially 
alike ; but claim 8 calls simply for an axle while claim 9 calls for an 
arched axle; apart from this difference, both claims expressly pro- 
vide for a fifth wheel and a tongue, with pivotal connection between 
each and the top bar of the axle, but they call only for "means" to con- 
nect the tongue with the ends of the axle. Claims 8 and 9 are shown 
in the margin,* 

In testing the effect of the prior art upon the claims in suit, it will 
be helpful even again to recall the elements of the contested claims, 
without present reference to the merits of the combinations them- 
selves. They are grouped in a nmnin^ gear comprising: An arched 
and braced axle mounted on ordinary low wheels; a tongue con- 
nected directly with the top bar and indirectly through brace rods with 
the ends of the axle-; and a fifth wheel, having withdrawable means, 
mounted on the top bar of the axle, with its upper and lower members 
connected by a kingbolt, the upper member bearing a forward bolster 
and having bracket arms extending forwardly to support a portion of 
the vehicle body. Although we have mentioned the forward bolster 
and bracket arms, they, as well as the end wheels of the axle, are each 
omitted from the claims. Keene in effect admitted his purpose of 
using, an old form of arched axle, when he said, as already stated, 
that it is "adapted to vehicles having small forward wheels" ; and his 
purpose of strengthening the arch is made equally plain by his specifi- 
cation, where it is stated that "the weight of the load placed upon this 
axle is carried upon the arch of the axle proper." The idea of bracing 
an arched axle, however, was old at the date of his application. It is 
also true that the tongue used and its connections with the axle were 
likewise old. 

The patent to Lomont in 1889, No. 410,249, shows an arched and 
trussed front axle with wheels that would readily pass under the 
vehicle body when making short turns in either direction. The front 
axle is composed of an arched metallic bar; it is supported, more- 
over, by a metal bar chord and by metal bar braces supplementing the 
chord. The patent also shows a tongue, the rear end of which ap- 
pears from the drawings, though not by the specification, to be connect- 
ed with the trussed axle ; but braces for the tongue are distinctly shown 
and described, which are disposed similarly to .the rods of the present 
patent, and which connect the tongue with the end portions of the front 
axle. The patent to Morel and Lomont in 1890, No. 433,482, contains 
a trussed axle similar to Lomont's, and a tongue maintained as fol- 
lows: its rear end is fastened to the upper bar of the axle by con- 
verging metal arms, and through the use of inclined bars the tongue 

< "8. In ranning gear, in combination, a fifth wheel comprising an upper and 
a lower member rotatably secured together; an axle pivotally connected with 
the lower flfth-wheel member; a tongue connected at one end with said axle; 
and means for connecting the ends of said axle with said tongue.** 

**9, In running gear, in combination, a fifth wheel comprising an tipper and 
a lower member rotatably secured together ; an axle having an arched central 
portion, which central portion is pivotally connected with the lower member 
of said fifth wheel ; a tongue connected at one end with said central portion ; 
and means for connecting the ends of said axle with said tongue." 

231 r.— 45 
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is also fastened to the end portions of the axle ; in point of equivalency 
these features are the same as those of the patent in suit. It is true 
these patents relate to road scrapers, but they are large four-wheeled 
devices that would seem to require much strength and sustaining pow- 
er in the front axles, as well as tongues rigidly maintained for drawing 
and turning the vehicles. The patent to Senderling in 1900, No. 653,- 
489, discloses an arched axle and means for preventing the sides of the 
arch from spreading; also a tongue which is so adjusted as in eflfect 
to be connected both with the arched portion of the axle, and, through 
the use of brace rods, with the end portions of the axle. The arched 
axle proper would seem to be of metal, though this is not distinctly 
stated; a large wooden member is fitted to and placed upon the upper 
surface of the member just mentioned ; the two members are fastened 
together by substantial dips disposed similarly to those of the patent 
in suit except that their threaded ends and nuts are maintained at the 
bottom instead of the top of the braced strticture. The strength of 
this construction is questioned by counsel; but the unitary character 
of the structure would seem substantially to utilize the combined 
strength of its parts. 

There are other patents showing parts similar to those we have de- 
scribed. For example, patents to Custer in 1870, No. 107,688; to 
Vanorman in 1871, No. 121,692; to Bell in 1883, No. 278^55; to 
Jewett and Nichols in 1887, No. 363,241, and to Bulger in 1889, No. 
397,777, disclose each a trussed arched axle; and further patents, to 
Moulton in 1886, No. 347,820; to Moulton and Booth in 1887, No. 
370,347; and to Reed in 1890, No. 438,896, severally disclose arched 
axles and tongues with devices designed to fasten the tongues to the 
centers and, through lateral tie rods, to the ends of the axles. * 

The remaining elements to be considered with reference to the prior 
aft are the fifth wheel, its pivotal connection with the arched axle, and 
the "withdrawable means for retaining said axle in said arms." It will 
be remembered that the fifth wheel is first mentioned in claim 7, and 
that this claim is the only one that calls for the "withdrawable means" 
stated, while the pivotal connection alluded to appears in claims 7, 8 
and 9 ; but when Keene made his application these elements were also 
old. It is well to remark here that a number of the patents before 
alluded to, indeed all disclosing four wheels, show devices of one kind 
or another for turning the front running gear of each freely upon its 
vertical axis ; in truth, it is common knowledge that these devices are 
called fifth wheels regardless of their forms. 

The patent to Gorsuch in 1885, No. 330,781, relates exclusively to 
fifth wheels, and seems plainly to have anticipated Keene's fifth wheel. 
The device of Gorsuch in part consists of a "base ring," the lower 
member of the fifth wheel, mounted on a straight axle and clipped 
thereto by two sets of integral arms, each set having a tie plate upon 
the lower ends, and each tie plate being held against the under face 
of the axle by nuts. The "cap ring" is the upper member of the fifth 
wheel, and is so constructed with reference to the base ring as to 
equalize all the bearings. It is to be noted that, apart from the fact 
that the upper and lower members of this fifth wheel are designed to 
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rotate one upon the other, the depending arms and tie plates that are 
maintained about, the axle are to all intents and purposes the same 
as the bifurcated arms and attachments of the lower member of the 
fifth wheel in suit. Further, the "withdrawable means" in question 
had been disclosed by the device of Gorsuch more than 18 years before 
the date of Keene's application. The patent to Bache in 1892, No. 
488,060, discloses a fifth wheel comprising two plates, in the form of 
arcs, designed to rotate one upon the other, the lower one having two 
depending clips for securing the device to the axle of the vehicle, and, 
as Bache says in his specification, "in the ordinary manner." These 
clips are provided with nuts at their lower ends, and so furnish another 
illustration of the "withdrawable means" claimed by Keene. The pat- 
ent to Crall in 1889, No. 600,305, shows two circular and rotatably 
connected members of a fifth wheel; the lower member is provided 
integrally with lugs which are designed to straddle the axle and hold 
it in place, the lugs having clamp plates which are secured by nuts to 
the lower side of the axle ; and, besides the other features of obviouS' 
resemblance, it is to be noted that this is an additional instance of the 
withdrawable means of Keene. 

As to pivotal connections between arched axles and fifth wheels, our 
attention has been called to the patents of Kemp, one in 1897, No. 
584,877, and the other in 1901, No. 666,426, which were for improve- 
ments in manure spreaders. The front running gear of each includes 
a fifth wheel connecting an arched axle with the frame or upper por- 
tion of the vehicle. We speak of the axles as arched, for the reason 
that they are so shown by the drawings ; though in the specification of 
the first patent a "bent front axle" is called for, while in the second a 
"front axle" is mentioned. Indeed, the lack of detailed descriptions in 
the specifications as respects alike the fifth wheels and front axles is 
suggestive of the idea that fifth wheels and front arched axles were 
then regarded as familiar objects, especially when compared with other 
specifically described features of the patented devices. However, when 
the identifying letters appearing in the specifications are read in con- 
nection with the drawings, the parts are easily recognized and, more- 
over, a marked similarity is readily seen between the fifth wheels and 
the axles of those patents and the corresponding parts of the patent in 
suit The particular feature of the Kemp patents to which attention is 
here called is that the arched front axle of each is pivotally connected 
with the fifth wheel. The axles are apparently round metal bars, and 
are maintained in circular openings of arms which extend downwardly 
from the fifth wheels ; thus the pivotal quality of each of those con- 
nections is shown quite as certainly as it is in Keene's patent; and 
this is not to speak again of the fact that Keene fails to show any ad- 
vantage to be derived from such a connection. And this pivotal con- 
nection was also shown in the patent to Watkins in 1887, No. 374,134, 
for improvements in manure spreaders. The front axle there is arched 
and appears to consist of a round metal bar. A fifth wheel, plainly 
shown between the axle and front bolster, has broad depending arras 
which embrace the central portion of the axle and are held together 
by a bolt passing through openings near the lower ends of the arms. 
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[1] Apart from the undisputed testimony of the defendant's ex- 
pert, the drawings alone must here be relied on; it hardly can be 
doubted, however, that they show the arched axle to be pivotally con- 
nected with and supported by the depending arms of the fifth wheel. 
Further, the bolt mentioned would seem to afford withdrawable means 
equally with that feature of Keene's patent; and we think it is clear 
that through these drawings the device mentioned was "described" in 
a "printed publication" within the meaning of the Patent Act. Section 
4886, as amended by Act March 3, 1897, c. 391, 29 Stat. 602; Loom 
Co. V. Higgins, 105 U. S. 580, 594, 26 L. Ed. 1177; Saunders v. Allen, 
60 Fed. 610, 613, 9 C. C. A. 157 (C. C. A. 2d Cir.). 

[2-4] Now, in view of the prior art, can it rightfully be said that 
patentable* novelty, rather than mechanical skill, is disclosed by any 
of the combinations set out in the claims in suit? The question of in- 
vention or skill is necessarily one of fact. Loose Leaf Co. v. Leaf 
Binder Co., 230 Fed. 120, C. C. A. , decided by this court De- 
cember 15, 1915; Herman v. Youngstown Car Mfg. Co., 191 Fed. 579, 
112 C. C. A. 185 (C. C. A. 6th Cir.) ; Ferro-Concrete Const. Co. v. Con- 
crete Steel Co., 206 Fed. 666, 668, 124 C. C. A. 466 (C. G. A. 6th Cir.). 
Although the range of inquiry into the state of i^^U presented here is 
large, it is to be remarked that the plaintiff's expert distinctly admitted 
that he had not considered the prior art. The fact alone that the ele- 
ments of a combination-claim are old is, of course, not enough to 
invalidate it. Loom Co. v. Higgins, supra, 105 U. S. 591, 26 L. Ed. 
1177; Loose Leaf Co. v. Leaf Binder Co., supra; Ferro-Concrete Case, 
supra, 206 Fed. 668, 124 C. C. A. 466. Here, however, the elements of 
the claims in issue were not merely old at the daj:e of Keene*s applica- 
tion, but in point of equivalency they had for years been devoted to 
the same uses in the same art and with substantially like results. It 
would seem to follow that skill, rather than inventive faculty, was in- 
volved in producing the combinations in question. See decisions of 
this court in Overweight Counterbalance El. Co. v. Henry Vogt Mach. 
Co., 102 Fed. 957, 961, 962, 43 C. C. A. 80; American Carriage Co. 
V. Wyeth, 139 Fed. 389, 391, 392, 71 C. C. A. 485; Star Hame Mfg. 

Co. V. United States Hame Co., 227 Fed. 876, 882, 883, CCA. 

, and citations. As Judge Severens ^id in the first of these deci- 
sions : 

*'There is no Invention in merely selecting and putting together the most de- 
sirable parts of different machines in the same art, where each operates in the 
same way In the new machine as It did In the old, and effects the same result 
No principle of the patent law stands on plainer reasons than this." 

[5] But it is said that defendant has failed to show any single 
patent or prior publication which contains all the elements of any of 
the contested claims, and that "the question of anticipation" cannot 
be determined upon a showing from the history of the art that one of 
the elements may be found here and another there and so on through- 
out the entire number. Clearly the facts of the present case do not 
admit of, much less require resort to such a course here; too many 
parts of the present structure are found, as we have seen, in a single 
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prior patent, not to speak of their repetition in each of several earlier 
patents. It is true, however, that the method suggested by counsel 
might not of itself justify condemning a patent; it is equally plain that 
the suggestion is not an answer to the question that must be met here ; 
It overlooks the evidential tendency of the prior art in a. given case eith- 
er to establish or to negative the presence of invention. It scarcely need 
to be said that courts may and do look into the prior art for the purpose 
of ascertaining whether the elements of a claim are new or old and, if 
old, whether through the means of comparison so afforded the skill 
of the mechanic, or indeed the faculty of the inventor, was required 
to organize the elements of the claim and to adapt them so as to ac- 
complish the result attained. It is not perceived, nor do counsel sug- 
gest, what better source of information, what means more calculated 
to lead the mind to a right conclusion, can be found tlian in the prior 
art. True, prior art becomes at times a source of confusion and even 
abuse. Still, to insist that claims disclose invention or discovery where 
their substantial equivalency in elements, in mode of operation and 
results, plainly appear in two or more earlier patents or publications, 
though not all in one patent or publication, is to ignore the very terms of 
the patent act. Above all, counsel's theory is opposed to tiie settled 
course of judicial decision. As was said, in holding a claim to be void 
for want of invention, in Dilg v. George Borgfeldt & Co., 189 Fed. 588, 
590, 110 C. C. A. 568, 570 (C. C. A. 2d Cir.) : 

•• • * • Although all the elements of the claim may not be found in any 
one patent, It is clear that they are all to he found In different patents. No 
«ln£rle patent may anticipate, but they all have a bearing upon the question 
whether invention or mechanical skill was involved or required." 

Again, in Duer v. Corbin Cabinet Lock Co., 149 U. S. 216, at 222, 
13 Sup. Ct. 850, at 853 (37 L. Ed. 707), when affirming a decree dis- 
missing the bill in a patent suit, Mr. Justice Brown said : 

"In view of .the advance that liad been made by prior inventors, it is diffi- 
cult to see wherein Orum displayed anjrthing more than the usual skill of a 
mechanic in the execution of his device. All that he claims as invention is 
found in one or more of the prior patents." 

And further (149 U. S. 223, 13 Sup. Ct. 853, [37 I,. Ed. 707]): 

*'In view of the fact that Mr, Orum had no actual knowledge of the Gory 
patent, he imay rightfully claim, the quality of invention in the conception of 
his own device, but as he is deemed in a legal point of vietv to have had this 
and all other prior patents before him, his title to inventioh rests upon modi- 
fications of these, too trivial to be the subject of serious consideration." 

So in Florsheim v. gchiUing, 137 U. S. 64, 11 Sup. Ct. 20, 34 L. 
Ed. 574, where alleged infringements of two separate patents were 
involved, and error was assigned to a finding of the circuit court that 
"there was no novelty in complainants' invention, because one feature 
was found in one old patent, and another feature in another, and still 
another feature in a third patent, all of which constituted the subject- 
matter of the claims in complainants' patent," it was held (137 U. S. 
72, 11 Sup. Ct 23 (34:1.. Ed. 574]): 
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'*We concur with the Circuit Court that all the claims In these patents, ex- 
cept the last two claims In Ko. 238,101, are Invalid by reason of their long 
prior use as inventions secured by patents which cover every feature described 
in those claims ; and that the combination of these features in No. 23S,100 is 
not a patentable invention." 

And in Busell Trimmer Co. v, Stevens, 137 U. S. 423, 11 Sup. Ct 
150, 34 L. Ed. 719, when denying the contention that certain features 
in the Orcutt patent constituted "patentable novelties, especially the 
combination of them into one device," it was said (137 U. S. 433, 11 
Sup. Ct 153 [34L. Ed. 719]): 

"We repeat that in view of the previous state of the art we think otherwise. 
The evidence, taken as a whole, shows that all of those claimed elements are 
to be found in various prior patents — some in one patent, and some In another, 
but all performing like functions in well-known inventions having the same 
object as the Orcutt patent, and that there is no substantial difference be- 
tween the Brown metal cutter and Orcutt's cutter, except in the conflguratlon 
of their molded surfaces. That difference, to our minds, is not a patentaUe 
difference, even though the one cutter was used In the metal art, and the other 
In the leather art A combination of old elements, such as are found in the 
patented device in suit, does not constitute a patentable inyentlon." 

See, also, decisions of this court before cited : Overweight Counter- 
balance El. Co. v. Henry Vogt Mach. Co., 102 Fed. at page 961, 43 
C. C. A. 80; American Carriage Co. v. Wyeth, 139 Fed. at page 391, 
71 C. C. A. 485. 

[8, 7] We may add that when all the parts of the claims involved 
in the instant suit are considered, either separately or collectively, it 
cannot escape attention that there is substantial identity both in ftmc- 
tion and result between these parts and those of other structures, 
which, it is safe to say, had been well known for many years. We 
cannot doubt that it was well within the skill of the mechanic, when 
•once told of defects existing in any of the old parts so intended to be 
used, to devise and make the changes appearing here. If it were con- 
ceded that Keene's arrangement is attended with better results than 
had been obtained before, still this would not sustain the contested 
claims, for "the mere carrying forward of an original conception, re- 
sulting in an improvement, in degree simply, is not invention" Con- 
solidated Roller Mill Co. v. Walker, 138 U. S. 124, 132, 11 Sup. Ct. 
292, 34 L. Ed. 920; Burt v. Evory, 133 U. S. 349, 359, 10 Sup. Ct 
394, 33 L. Ed. 647; Star Hame MiFg. Co. v. United States Hame Co., 

supra, 227 Fed. at page 883, C. C. A. , and citations ; Dilg v. 

George Borgfeldt & Co., supra, 189 Fed. at page S91, HOC C. A. 568; 
Overweight Counterbalance El. Co. v. Henry Vogt Mach. Co., supra, 
102 Fed. at page 961, 43 C. C. A. 80; American Carriage Co. v. 
Wyeth, supra, 139 Fed. at page 391, 71 C. C. A. 485. 

[8] It is shown that large sales have been made of the manure 
spreaders upon which the patented structure in question has been used, 
and it is insisted that this fact, in connection with the presumption 
arising from the issue of the letters patent, ought to sustain the pat- 
ent. True, in cases of doubtful validity, commercial success of the 
patented device is often helpful ; but such a fact cannot aid patented 
claims which are, as here, clearly la!cking in the necessafy quality of 
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invention. OKn v. Timken, 155 U. S. 141, 155, 15 Sup. Ct. 49, 39 L. 
Ed. 100; Richards v. Chase Elevator Co., 159 U. S. 477, 487, 16 Sup. 
Ct 53, 40 L. Ed. 225; Lane v. Welds, 99 Fed. 286, 292, 39 C. C. 
A. 528 (C. C. A. 6th Cir.) ; Autosales Gum & Chocolate Co. v. CaiUe 
Bros. Co., 224 Fed. 473, 476, 140 C. C. A. 159 (C. C. A, 6th Cir.). 
The decree dismissing the bill is affirmed, with costs. 



OXKJH et al. v. ZIBEffX DAMP RESISTING PAINT CO. 

(Circuit Court of Appeals, Second Circuit February 21, 1916.) 

No.2g. 

Patbntc ^=»828— Validitt-^Pbiob Use— Method ot Tbeatxnq Cement. 

The Toch patent, Na 813,811, for method of treating cement and ce* 
ment construction, which consists In applying to the surface of a Port- 
land cement construction a liquid add resin which, uniting with the free 
lime In the pores of such construction, forms a reslnate of lime, making 
a hard surface Impervious to water, etc., held void for prior public use 
of the treatment by another more than two years before the filing of the 
application. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Henry M. Toch and another against the Zibell 
Damp Resisting Paint Company. Decree for defendant, and complain- 
ants appeal. Affirmed. 

This cause comes hire on appeal from a decree entered in the United 
States District Court for the Southern District of New York dismiss- 
ing the bill of complaint. The facts appear in the opinion. 

Kenyon & Kenyon, of New York City (Robert N. Kenyon, William 
Houston Kenyon, and Walter C. Noyes, all of New York City, of 
counsel), for appellants. 

Merwin & Swenarton, of New York City (Timothy D. Merwin and 
W. Hastings Swenarton, both of New York City, of counsel), for ai>- 
pellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The United States granted to complain- 
ants on February 27, 1906, letters patent No. 813,841 of which they are 
still the sole and exclusive owners. The patent was issued for im- 
provements in methods of treating cement and cement construction. 
The invention consists of a method of treating with a suitable organic 
acid or acid body a Portland cement construction for the purpose of 
making its surface "dust proof, oil proof, water proof and wear proof." 
The invention relates to the surfacing after setting of a Portland 
cement construction, and is largely employed in surfacing cement floors 
which are subject to wear and abrasion. This abrasion of the surface 
raises continuously a fine dust containing free lime, which is injurious 
both to health and to machinery. Any attempt to paint a Portland 
cement surface met the difficulty of the early peeling off of the paint, 

6=»For other cbmw see same topic A KBT-NUMBBR In all Key-Numbered DlgesU ft Indezee 
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due to the chemical action of the free lime upon the constituents of 
the paint, and it was generally understood that a Portland cement 
construction could not be successfully painted. Moreover, Portland 
cement construction, although hard and rocklike, is to a certain extent 

?orous and for that reason non-water proof and non-oil proof. The 
'och invention was intended to overcome these difficulties. 

The patentee, Maximilian Toch, is a chemist of distinction and is 
connected with Columbia University and the College of the City of 
New York. After three years of experimental investigation of Port- 
land cements and of resins he claims to have discovered that the modi- 
cum of free lime present in the pores is the root of the dust and paint- 
scaling evil. He invoked the known chemical reaction of free lime in 
the presence of acid resins to produce resinate of lime as a means to 
an end, and conceived the idea of applying with a brush a liquid acid 
resin to the surface of a Portland cement construction. He thus se- 
cured, after allowing time for penetration and chemical reaction, a 
resinate of lime to be formed in situ in the pores of the Portland ce- 
ment construction, to a depth of from one-eighth to three-eighths of an 
inch, which filled the pores and consolidated the structure. Thus the ce- 
ment structure and the resinate of lime structure constituted a new 
composite substance said to be non-porous, insoluble in oil or water, and 
mechanically more solid and resistant than the Portland, cement con- 
struction alone. The practical result it is said was a substantially new 
composite surface upon Portland cement construction which, was liq- 
uid proof and wear proof, dustless and strong, and which would hold 
paint permanently. The problem of surfacing. Portland cement con- 
struction against wear, as for floor purposes, and against weather, as 
for wall purposes, and for receiving and retaining paint, it is claimed 
was thus solved by him. The invention has gone into practical use to 
a large and increasing extent. 

It is not claimed that Dr. Toch discovered the reaction that takes 
place between lime and the acid resins. That it is admitted was well- 
known. And he did not discover the characteristics or qualities of 
resinate of lime by itself. That also was well known. But it is claimed 
that he did discover that, in the surface pores of Portland cement con- 
struction after setting, there is just that modicum of free lime to react 
in those pores with such quantity of liquid acid resins as will deeply 
penetrate the pores when externally applied and form resinate of lime 
in situ. This it does in such a way as to substantially integrate with 
the solid portions of the Portland cement construction itself, the res- 
inate of lime extending down in rootlike forms in the pores of the 
Portland cement construction and solidly filling those pores — ^rock in 
rock — ^the whole producing a new composite surface partly Portland 
cement, partly resinate of lime mechanically strengthened and proof 
against abrasion and wear, and dustless, and at the same time liquid 
proof. And it is claimed that no one had ever actually done that 
thing or described that thing before. 

Dr. Maximilian Toch describes his process in his specifications as 
follows : 

"I first apply to the cement floor, waU, or other construction a filler pre- 
pared from a highly add resin, such as Manila or copal gum. For the 
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preparation of the filler tlie resin Is heated, together with a suitable vegetable 
drying oil or mixture of oils — as, for Instance, linseed and chlnaiTood oils — 
under conditions which will substantially avoid the loss of volatile resin adds. 
This heating is preferably effected in vacuo, although the method technically 
known as 'underheating' may be used. The heating is continued until 
solution is ^ected, after which a suitable diluent, as benzol, acetone, turpen- 
tine, or naphtha, is added. One or more coats of this filler may be applied to 
the cement For the preparation of the second coating mixture the resin is 
heated under such conditions as to exjpel a portion of the volatile resin acids 
and an increased proportion of vegetable drying oil is used. The solution is 
diluted as abo^e and is preferably mixed with a suitable pigment, as oxid of 
iron or zinc or sulfid of zinc in proper proportion to give the desired shade. 
The mixture so prepared will dry in about five hours to a hard and durable 
coating, in which no surface disintegration will occur, even after a long 
period of use." 

The complainants aver that the defendant, without any license from 
them and in violation of their rights and in infringement of their patent,, 
has wrongfully used and caused to be used and still is using the inven*- 
tion described in their patent. They ask for an injunction, preliminary 
and permanent, as well as profits and damages. 

The defendant in an amended answer asserts (I) that Toch, the in- 
ventor, was not the first and original inventor of tne alleged invention 
or improvement covered by the patent in suit, but that it was anticipat- 
ed in the prior art; (2) that the alleged invention was not and is not an 
invention or discovery which could lawfully be made the subject of a 
patent under the statutes of the United States, in view of the prior ptib- 
lie use« 

The District Judge held the patent invalid because of two British 
patents which he regarded as anticipations of it, and on that ground 
dismissed the bill. ' , 

It appears that in 1884 a British patent, No. 5,237 was issued to 
Walley & Gare. The specification of that patent states that the inven- 
tion consists: ' 

"In protecting from damp, moisture or decay, and in varnishing and 
enameling and in some cases hardening or toughening stone,' brick, tile, earth- 
enware, cements, lime, and gypsum, plasters, metals, wood, fibrous materials, 
paper, yams, threads, cords, ropes, and woven, knitted, and braided fibrous 
fabrics, by applying to or combining therewith a certain composition herein- 
after described which is or may be made use of in reference to the said sub- 
stances or materials by applying to the same as a varnish either alone or 
combined with ordinary paint or pigment. 

"It is or may also be made to act when required as an enamel either alone 
or in combination with other known or suitable substances, when several 
coats of it are applied to the surfaces of the said substances or materials 
after the pores or interstices in such have become filled or saturated with it. 
and the said composition is or may also be made to harden or toughen mon^ 
or less the said substances or materials (except metals) when they are soaked 
in or combined therewith. It is or may be applied to or combined with stone, 
brick, tiles, cement, lime or mortar, plaster or gypsum, or plaster of Paris, 
either before or after being built or formed into walls, structure, or articles. 

"When applied as a varni^^ or enamel to metals it protects against damp, 
moisture, or. atmospheric effects, and prevents rust and decay. When ap- 
plied as a varnish to walls, inside or outside it will prevent damp or moisture 
from passing either into or out of the wall, plaster, or cement. It will varnish, 
enamel, waterproof, and penetrate and harden or toughen paper, fibrous 
materials, and artidles or manufactures made from same. It will act as a 
substitute for paint alone, or combined with paint or pigment, and also as a 
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substitute for varnish and enamel. The composition above referred to oonsista 
of resin-gum-thus, and spirit of petroleum, benzoline, or bisulphide of carbon, 
and also boiled linseed oil and sometimes a little India rubber or caoutchouc." 

The court below thought, as we have said, that the above patent 
amounted to an anticipation of the patent in suit. The Walley & Garc 
patent, however, is one of those characteristic English patents which 
this court has often had occasion to criticize, where a man who finds out 
that his device or preparation will accomplish something in certain rela- 
tions draws on his imagination and suggests its use in numerous rela- 
tions about which he knew nothing experimentally. In that patent we 
find the patentee enumerating 17 substances ; for aught that is disclosed 
he may not have tried his composition on more than 2 or 3 of them. 
They are far from identical or even from being similar. There is a 
vast difference between metal and yams, for example, and yet the 
patent is applicable. The patentee might as well have enumerated 27 or 
57 substances. This court has always been loath to give a broad con- 
struction to such patents as that of Walley & Gare, and while "cements" 
is broad enough to include "Portland," it is not at all dear to us that 
in England in 1884 the patentees had Portland cement in mind. But in 
the view we take of the case at bar it is not necessary to dispose of it 
upon that point and we refrain from passing upon it. 

The second patent considered is a British patent. No. 18,032, issued 
in 1901 to Heinrich Spatz of Berlin, Germany. In his specification 
Spatz says : 

"It is well known as a great Inconvenience of freshly whitewashed masonry 
that a very long time is necessary for the complete drying of the same, 
inasmuch as the carbonic add contained in the atmosphere acts upon the lime 
and liberates water, forming at the same time carbonate of Ume. The slow- 
ness of the drying process of such freshly coated walls of masonry is a 
great drawback in view of the final coating or the wall paper or the like 
having to be applied only after considerable time for drying has been allowed. 
Furthermore, it has been impossible to determine the completion of the drying 
process with any degree of exactness, which resulted in the inconvenience 
of coatings of paint, wall paper, and the like, if applied too early to the walls, 
becoming destroyed by moisture. Then the separation of moisture upon the 
surface of masonry Induces the growth of fungi which are very detrimental to 
health. The object of the present invention is to prevent the formation of 
moisture, not only upon the freshly whitewashed walls, but upon wet masonry 
in general, so as to avoid the Inconveniences arising therefrom. Tills is 
effected by producing an impervious coating upon the wet walls or the like it 
is desired to dry, this coating being impermeable to moisture and well-nigh 
invisible to the eye, and, being applied to the wet walls, makes it possible 
to coat the same immediately with the wall paper, paint, or the like." 

He also states : 

"Masonry which has been coated with any of these solutions, though it 
might be in a wet condition or freshly whitewashed, may be immediately 
covered with wall paper or any other coating, as the solvent rapidly evapor- 
ates, leaving the impervious lime salt behind. It is evident that my invention 
may be applied to wet and freshly whitewashed walls for basements, cellars, 
tunnels, and the like, and it is of great advantage also when used in combina- 
tion with coatings in cement, mosaics, and others." 

The court below thought the Spatz patent amounted to an anticipa- 
tion of the patent in suit. The Spatz patent was accepted January 2, 
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1902. We believe that the Toch invention does not date back of March 
or April, 1902, when Maximilian Toch explained it to Baekeland. 
Maximilian Toch testified, it is true, that he conceived his invention 
in 1900 and disclosed the same to his brother in 1901. But upon the 
evidence it seems to us that Maximilian Toch was in 1900 and 1901 
still experimenting and had not completed his invention. And if we 
are mistaken in this respect the evidence as to what Dr. Toch told 
his brother in 1900 and in 1901 is not sufficient to establish that actual 
disclosure of the invention which the law requires. As said by the 
Supreme Court in Clark Thread Co. v. Willimantic Linen Co., 140 
U. S. 481, 11 Sup. Ct. 846, 35 L. Ed. 521 (1891) : 

"Such testimony, given for the purpose that this was, Is necessarily subject 
to the gravest suspicion, however honest and well-intentioned the witness may 
be.*' 

And see Taigman v. Forsberg, 223 Fed. 787, 139 C. C. A. 607 
(1915); Greenwald Bros. v. La Vogue Petticoat Co., 226 Fed. 448, 
C. C. A. (1915). 

This court does not question in the least the entire honesty and cor- 
rect intentions of Dr. Toch. But the evidence is not .sufficient under 
the rule governing such cases to establish the fact that Toch had com- 
pleted his invention and disclosed it prior to the publication of the Spatz 
patent in England. The Spatz patent, in the concluding words of the 
specification, stated: 

"It Is evident that my Invention may be applied to wet and freshly white- 
washed walls for basements, cellars, tunnels, and the like, and It Is of great 
advantage also when used in combination with coatings In cement, mosaics, 
and others." 

This led the court below to find anticipation of the Toch patent for 
he concluded that the above phrase meant "coatings laid in cement, , 
such as mosaics and similar coatings." In other words, the court be- 
low thought that under the Spatz description these mosaic coatings 
were to be themselves coated with the oleic acid solution. But we do 
not so understand the patent Spatz never contemplated, in our opin- 
ion, the application of the oleic acid solution to the outside of the 
mosaic itself. ' He states that : 

"Masonry which has been coated with any of these solutions, though It might 
be iA a wet condition or freshly whitewashed, may be immediately covered 
with yyall paper or any other coating." 

Then he goes on to say that the invention is of great advantage also 
when used in combination with coatings in cements, mosaics, and oth- 
ers. The mosaics laid in cement are themselves the coatings that Cover 
the already treated masonry. They are not themselves coated by 
an)rthing. The Spatz patent )Vas in our opinion correctly summed up 
by the expert, who testified that t 

"It is evident • • • that the only object souight or accomplished by 
the proceiss described in this patent is to prepare, by waterproofing, a surface 
of mortar (wet masonry) for receiving a coating of waU paper, paint, or 
moaaicB. ♦ ♦ ♦" 

Moreover^ there could be no reason for applying the Spatz solution 
to a mosaic surface, for in mosaics the upper exposed surface con- 
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sists almost entirely of pieces of glass, earthenware, or stone. And 
the uncontradicted testimony of those skilled in the art shows that 
mosaic coatings were not laid in Portland cement (to which the Toch 
patent applied), bt»t that they were always laid in Keene cement, or in 
similar gypseous cement which contained no free lime. The cement 
in which mosaics are laid is practically covered up by them, and ap- 
pears on the surface only in fine lines or cracks between the edges of 
the inlaid pieces. Even if Portland cement had been used and the 
Spatz solution applied, there would be no reaction between the latter 
and the inlaid pieces which form practically the whole surface ; and 
if there were any reaction along the fine lines of the cement appearing 
on the surface, it would take place on such a small part of the surface 
that it would be wholly insignificant ^d negligible and useless. It 
did not teach the practical art how to treat Portland cement construc- 
tion. Toch's patent relates to Portland cement construction. We 
agree, however, with the court below that the Spatz patent shows an 
understanding of the theory of the patent in suit, in that it discloses 
a knowledge of the chemical reaction taking place between the acid 
gum and the lime of the cements and mortars. As said by Judge Hand 
in the court below : 

"He says that the lime combiBes with the carbonic gas in the air and 
forms carbonate of lime, but that in so doing it liberates water. Hence he 
wishes to form a lime salt which,- being already chemically combined, will 
have no affinity with any of the elements in the air. He chooses, as an add to 
unite with the lime base, oleic acid first and curiously enough resinous acids 
second. The resulting resinate of lime is exactly what Toch showed in his 
preferr^ example." 

We also agree that if the Spatz process were applied to Portland 
cement it would act as the solution of the patetit in suit does and pro- 
duce the same result. 

This brings us to the second defense, that of prior public use. The 
rule on this subject of prior public use is demenfcary* It is stated in 
Walker on Patents, § 71, as follows : 

"Novelty is negatived by prior knowledge and use in this country by eyen 
a single person of the thing patented. This rule applies eVen to cases where 
that knowledge and use were purposely kept secret ; and it applies no matter 
how limited that use may have been." 

The law is clearly established that a single prior public use for more 
than two years prior to the application for the patent makes the patent 
void. Egbert v. Lippmann, 104 U. S. 336, 26 I., Ed. 755 (1881); Hall 
V. Macneale, 107 U. S. 90, 2 Sup. Ct. 73, 27 L. Ed. 367 (1882). 

The defendant claims that it, or Zibell, its president, made public 
use of the Toch invention, more than two years before the Toch 
application . was filed. The testimony shows that in 1903 de- 
fendant furnished a material called protectorine to a contractor to 
be applied to the Portland cement walls of a squash court at the 
summer home of a Mr. Blair in Peapack, N. J., and. that it was so 
applied. It is claimed that the material so furnished was like the pro- 
tectorine now used by the defendant and which is alleged to infringe- 
The president of the defendant company testified that he began to 
manufacture protectorine in 1903, and made it in the same way now 
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that he used when he began making it in 1903. According to his tes- 
timony protectorine has a tendency to force itself deeply into the ce- 
ment, to clog up the pores, and to make it as hard as stone. Having 
applied the protectorine to the cement, he was in the habit of giving 
to it a coating of paint or hard oil floor varnish. He found it adhered 
better, and was not injured by the acids which the cement contained. 
The testimony of the experts shows that the protectorine which is al- 
leged to infringe consists almost wholly of resin, resin oil, or like 
products, dissolved in volatile thinners, and an oil such as linseed oil 
mixed with a pigment. The expert testimony shows that the second 
coat given to the Blair squash court in 1903 contained linseed oil and 
resin admixed with a pigment. Prior to the use of defendant's pro- 
tectorine it appears that the parties had experimented on the squash 
court walls with a great many kinds of paint, ordinary and extraor- 
dinary, and that defendant's was the first that would even stay on. 
The walls were subject to a great deal of dampness and the paint pre- 
viously tried had sloughed off. "It sagged and would not stay." A 
specimen of the wall was subjected to chemical analysis, and it cor- 
responded to an ideal Portland cement mixture, being about one part 
cement to one part sand. And the analysis of the paint chips taken 
from the wall conformed to the analysis of the protectorine and paint 
now used by defendant. 

The complainants endeavor to break the force of this testimony. 
They call attention to the fact that before defendant's protectorine 
was applied the walls had been scraped to rid them of the coats of 
paint which had been previously given to the walls in the unsuccessful 
attempt to paint them to which we have directed attention. They lay 
emphasis, too, on the fact that the walls had also been washed with 
turpentine, and then with washing soda, and finally with water. They 
would have us understand that walls so treated would be entirely chang- 
ed in their nature, that the several coats, of paint that were originally 
applied would be attacked by the free lime, and that the free lime 
would combine with some of the constituents of the paint and form a 
lime soap, thereby causing the paint to flake off, and that the result of 
this would be that most, if not all, of the free lime in the wall would 
be destroyed. They further say that washing the wall with turpentine 
would tend to carry into the wall Such constituents of the paint as the 
turpentine could dissolve ; that when the wall was next sponged with 
washing soda, if any of the free lime were left in tide Portland cement, 
this washing soda, which is carbonate of soda, would unite with the 
free lime and convert it into carbonate of lime ; and that the wall that 
wotrid result from this would not be an ordinary Portland cement 
wall, but would have its pores already largely filled up with paint, and 
would have no free lime in it with which the resin acid of the protec- 
torine could combine. 

We are not impressed with the testimony in support of the above 
theory, especially in view of the fact that the complainants' witnesses 
did not analyze the cement taken from the Blair squash court, while 
the defendant's expert made such an analysis. The defendant's expert 
testified that the analysis showed that in the cement of the Blair walls 
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the free lime had been slightly increased over the average, as there 
was more actual lime, both combined and uncombined, by about 4 
per cent., than is found in the ideal Portland cement, to wit, 66.6 as 
against 62.2. Moreover, as free lime is slightly soluble in water, and 
fresh linseed oil repels water, and turpentine does not mix with water, 
but repels it, we do not see how any substantial neutralization of the 
free lime could have occurred in the cement surface. 

The testimony of the defendants' witnesses as to what was done to 
the cement walls at the Blair squash court and of their experts as to 
what their chemical analysis shows as to the cement walls and the 
nature of the protectorine then used and that it corresponded with that 
now sold by defendants is convincing coming as it does from persons 
of high standing. One of defendant's experts was one of the founders 
of and an assistant director in the Institute of Industrial Research at 
Washington. He had been educated as a chemist at Brown Univer- 
sity and at the University of Pennsylvania, and for five years prior 
to the trial had been director of the scientific section of the Paint Man- 
ufacturer's Association of the United States. Another witness called 
by the defense had been educated as a chemist at the University of 
Berlin, and had received the degree of Doctor of Philosophy there. In 
this country he had been employed as a chemist by the largest manu- 
facturers of dye stuffs in America. The complainants' expert, after 
stating that he had visited the house of Mr. A. Douglas Nash on Long 
Island in March of the year of the trial, and found that defendant 
was treating a Portland cement floor therein with its protectorine and 
waterproof paint, and that he had taken samples to his laboratory 
and made an analysis of them, testified as follows : 

"The process which I saw carried out upon the cellar floor of Mr. Nash's 
residence at Flushing, Ir. I., by the defendant company ofi March 1, 1911, Is 
the precise method specified ^in claims 1 and 2 of the patent in suit It is 
the method of claim 1, because It consisted In treating a Portland cement 
construction by applying to the surface of the cement an organic add or add 
body which was suitable because It had the properties of and produced the 
results effected by the materials mentioned In the description of the patent; 
and It Is the method of claim 2 because the particular organic add or add 
body used was an add resin and because It was applied in the form of a 
solution." 

The testimony satisfies us that the protectorine sold by defendant 
to-day and the process it employs is that which was used by it in 1903. 
And as complainants' own expert testified that the process used by 
defendant is substantially that used by complainants under the patent in 
suit we are compelled to hold the patent invalid. 

Decree affirmed. 

Judge LACOMBE heard the arguments, participated in the consul- 
tation, and indicated concurrence in the conclusions above expressed, 
but did not see the text of the opinion. 
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LOVELL-McCONNBLL MFG. CO. v. ORIENTAL RUBBER A SUPPLY CO. 
(Circuit Court of Appeals, Second Circuit. February 29, 191G.) 

No. 131. 

1. Patents ^=>18 — 'Invention" — Obvious Changes in Conotbitction. ' 

The taking of two steps in changing a prior device, both obvious and 
not involving invention, and unpatentable when taken separately, does 
not involve "invention'* and become patentable when taken in unison. 

[Ed. Note.— For other cases, see Patents, Oent Dig. f 18; Dec. Dig. 

«=»ia 

For other definitions, see Words and Phrases, First and Second Series, 
Invention.] 

2. Patents ^=»26(2) — Invention — Combination or Old EhiAMSNTs. 

A combination of old elements, to be patentable, must produce a new 
result or effect in the combined forces or processes from that given by 
their separate parts. 

[Ed. Note.— F6r other cases, see Patents^ Cent Dig. S 29 ; Dec. Dig. «s» 
26(2).] 

3. Patents «s»328 — ^Invention — ^Aim)icoBiiJ: Hobn. 

The Hutchinson patent, No. 1,120,057, for a diaphragm horn for auto- 
mobiles, held void for lack of Invention, in view of the prior art 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by the Lovell-McConnell Manufacturing Company 
against the Oriental Rubber & Supply Company. Decree for com- 
plainant, and the defendant appeals. Keversed. 

For opinion below, see 225 Fed. 74. 

This cause comes here on an appeal- from a decree of the United 
States District Court for the Eastern District of New York. The 
patent in* suit relates to automobile horns. 

Howard P. Denison and Eugene A. Thompson, both of Syracuse, 
N. Y., for appellant. 

George C; Dean, of New York City (Drury W. Cooper and Irving 
M. Obrieght, both of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This is a suit brought under the patent 
laws of the United States for infringement of the United States 
letters patent No. 1,120,057. The patent was applied for on August 
14, 1914, by Miller Reese Hutchinson, and the patent was, issued on 
December 8, 1914. The application for the patent having been duly 
assigned to the plaintiff, the patent was issued in its name, and at the 
time this suit was brought was, and so far as we are informed still is, 
the owner thereof. 

The inventor had on October 26, 1909, filed his original application, 
which is serial No. 524,762 ; and the patent in suit wa3 issued upon 
an application filed as a division of the original application. The in- 
vention of the' patent in suit "relates to horns or signaling devices 

^s»F4>r otti«r cases tee sama Uplo ft KflT-NUMBBR in all Kej-Numbarsd Dls«its & IndsxM 
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wherein a vibratory member such as a diaphragm is actuated by power 
derived from a rotatory member or drive shaft, which may be the 
armature shaft of an electric motor." 

In his prior patents, Nos. 923,048, 923,049, and 923,122, Hutchinson 
had disclosed various means through which movement of a rotary 
meniber might be applied to vibrate a diaphragm; so that only a part 
of the movement of the diaphragm was forced by the driving means, 
the diaphragm being permitted any desired degree of independent mo- 
tion preferably on both sides of normal. 

In his original application, of which, as we have seen, the applica- 
tion for the patent in suit was filed as a division, the patentee described 
an arrangement of parts whereby tlie vibratory motion of the dia- 
phragm could be derived from a drive shaft, when such shaft was ar- 
ranged at an angle of the plane of the diaphragm, instead of parallel 
therewith. This he conceived to be particularly desirable in the cases 
where the armature shaft of an electric motor was utilized as the drive 
shaft, as it permitted a compact arrangement of the motor within 
a case which it would not be necessary to extend peripherally outside 
of the circumference required for inclosing the diaphragm. 

He described his invention in the application upon which the pat- 
ent in suit was issued as follows : 

"In the specific arrangement fbrmlng the subject of the present application, 
the shaft is presented endwise to the diaphragm, and is either perpendicular 
or at a high angle to the diaphragm, and is arranged eccentrically therewith 
so that its axis does not pass through the center of the diaphragm. With 
the latter arrangement the diaphragm may have a comparatively small wear 
piece at its center and presenting a straight line contact snrface with which 
the cams on the face of the rotor may successively engage In the most effective 
manner and the reaction of the diaphragm on the motor may be taken up by 
the thrust bearing of the shaft rather than In resistance lateral movement 
or bending of the shaft. If the shaft be the armature shaft of an electric 
motor, the latter may be mounted in a casing eccentric to the diaphragm; 
but its size may not be so great but what It may be disposed entirely within 
the rearward projection of the periphery of the diaphragm. 

"When the device is secured in position with the axis of the diaphragm 
horiaoutal, I preferably drop the motor down, but keep its axis In the same 
vertical plane as the axis of the projector. Thus the center of giuvlty of the 
device Is low and the device more stable, with less strain on Its support, 
while the projector Is on a higher level, and hence somewhat better. adapted 
to project the sound clear of any interfering substructure of the automobile/' 

There are 14 claims ; but in the court below the suit was narrowed 
down to one claim. It is conceded that the maintenance of the suit 
depends upon tlie validity and infringement of claim 12. That claim 
reads as follows: 

"12. In an alarm or signaling device, a diaphragm, a pair of opposed dia- 
phragm clamping members, one of said members havii^ a sound outlet 
opening therethrough concentric with the diaphragm and the other of said 
members carrying a rearwardly extending cylindrical motor casing ecceutri- 
cally disposed in respect to said diaphragm a motor within said casing having 
its armature shaft presented endwise to said diaphragm, a wear piece on 
said diaphragm at the center of the latter, a face cam carried by said arma- 
ture shaft f^nd engaging said wear piece, the eccentricity of said motor casing 
In respect to said diaphragm being substantially equal to tbe effective radius 
of aaldfaoe cam, andjueans for adjosting the armature shaft and xotor axial- 
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ly to vary the degree of overlap of the face cam projections on said wear 
piece/' 

The elements of claim 12 have been enumerated and compared 
with plaintiif's prior patents in the brief of counsel for appellant as 
follows : 



Claim 12 of Patent in Suit 
No. 1,120,057. 
1. A diai^ragm. 



2. A pair of opposed diaphragm 
clamping members. 

3. One of said members having a 
sound outlet opening therethrough 
concentric with the diaphragm. 

4. The other of said members carry- 
ing a rearwardly extending cylindrical 
motor casing eccentricaily disposed in 
respect to said diaphragm. 



Patent No. 923,122. 

1. A diaphragm. Indicated by the 
numeral 5, and which is element 1 of 
claim 12 of the patent in suit. 

2. A pair of opposed diaphragm 
clamping members, 2 and. 4. 

3. One of said members, as 4^ having 
a sound outlet opening therethrough 
concentric with the diajAragm. 

4. The other of said members, as 2^ 
carrying a rearwardly extending cy- 
lindrical motor casing (concentric with' 
the diaphragm, but no new function is 
performed by mounting the casing ec- 
centric of the diaphragm). 



6. A motor within said casing hav- 
ing its armature shaft presented end- 
wise to said diaphragm. 



d. A wear piece on said diai^ragm 
in the center of the latter, a face cam 
carried by said armature «(haft and 
engaging with said wear piece, the ec* 
centricity of said motor casing in re- 
spect to said diaphragm being sub- 
stantially equal to the effective radius 
of said face cam. 



7. Means for adjusting the arma^ 
tare shaft and rotor axially to vary 
the degree of overlap of the face cam 
projection on said wear piece. 



231 P.— 16 



5. A motor Within said casing (hav- 
ing its armature shaft parallel with 
the diaphragm, btit no new function is 
performed in placing it endwise of 
the diaphragm). 

6. A wear piece on said diaphragm, 
at the center of the latter, a Cam 
carried by said armature shaft apd en- 
gaging with said wear piece. (The ec- 
centricity of the casing is purely a 
matter of form or arrangement, and 
the amount of tbe eccentricity is pure- 
ly a matter of taste or design, and the 
amount specified in this element of 
the claim is sufficient to maice the mo- 
tor casing lit the motor, ^vhich is the 
natural way any mechanic would de- 
sign it.) 

7. Means for adjusting the arma- 
ture sbaft and rotor to vary the de- 
gree of overlap of the Hace cam pro- 
jections on said wear piece. (This ad- 
justment is found in patent No. 923.- 
049. See Figures 4 and 8. S«e 81, 
Figure 8.) The specification, line 10, 
page 5, says: "The extent of this rear- 
ward movement is determined and set 
by adjusting screw 81 threaded into 
the back side of the case at 82, bearing 
upon 66. By these means the cam o9 
may be adjusted nearer to or farther 
from the diaphragm cam aurl|ace (W. 
• , • ♦ Locking nut 82 is provided 
for locltlng screw 81 in any desired 
predetermined position." 
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Three expressions in claim 12 defining arrangement or positions 
alone are not found in the prior Hutchinson patents. These expres- 
sions are: 

1. "Eccentrically disposed in respect to said diaphragm" (referring to the 
casing). 

2. **Having its armature shaft presented endwise to said diaphragm." 

3. "The eccentricity of said motor casing in respect to said diaphragm b^g 
substantially equal to the effective radius of said cam." 

The first defines the position of the casing as eccentric; whereas in 
patent No. 923,122 it is concentric. This, as appellant contends, 
is purely a matter of form or arrangement, not affecting in any 
way the operations of the device, nor varying in any way its func- 
tions. 

The second defines the armature shaft of the motor as presented 
endwise to the diaphragm and provided with a face cam, whereas it 
was parallel with the diaphragm in patent No. 923,122. This, too, is a 
mere matter of form position or arrangement. The movement of the 
diaphragm is the same, the sound produced is the same, and the in- 
strumentalities for producing it are identical, whether the shaft is 
parallel with or perpendicular to the diaphragm. 

The third defines the eccentricity of the casing as being equal to 
the eflfective radius of the cam. The eccentricity of the casing is also 
purely a matter of form or arrangement. The amount of eccentricity 
in no way affects the operation of the device. 

The comparison already made of the horn of the patent in suit with 
,the horn of the prior Hutchinson patents discloses that the motor shaft 
of the old "Klaxon" horn of the earlier patent has been turned up to 
a horizontal position so that the cam wh^ will engage the wear piece 
on its face rather than on its edge. This is well shown in the following 
drawings: 

Right Angle "Klaxon" Horn. Same with Motor Shaft Tamed up. 



There has been a rearrangement of exactly the same elements found 
in plaintiff's prior patents. Hutchinson's prior patents show a cam 
operated horn with an adjustable impact. They also indicate an 
electrical motor for sounding the horn. Later it occurred to Hutch- 
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inson that it would be simpler and better to adjust the armature shaft 
which carried the diaphragm, the actuating device. 

[1] 1. Hutchinson changed the arrangement of the prior patents 
by turning up the motor from a parallel to a perpendicular position 
relative to the diaphragm; (2) he then provided the armature shaft 
with an adjustable and thrust screw, not as a part of the motor, but 
as a part of an outer case, and left the armature shaft loose in the 
case, so that he could adjust the cam towards the diaphragm with the 
end thrust screw. The first step, that of turning up the motor to a 
perpendicular position, was obvious ; and after the first step was taken, 
the second step, that of providing the motor when turned up with 
means for adjusting it to vary the position of the cam with respect to 
the diaphragm, was also obvious. 

The patent in suit contemplates no new function and accomplishes 
no new result. No new sound is produced. The substitution of a face 
cam for a rim cam is not a matter of importance. The two struc- 
tures are merely mechanical equivalents. And this court is not pre- 
pared to hold that the taking of two steps, both obvious and not in- 
volving invention, and unpatentable when taken separately, involves in- 
vention and becomes patentable when taken in unison. 

[2] It is, of course, true that invention may consist in the combi- 
nation of old elements; the invention being in the combination. But 
the combination to be patentable must produce a new result or effect 
in the combined forces or processes from that given by their separate 
parts. The language of the Supreme Court in Reckcndorf er v. Faber, 
92 U. S. 347, 23 L. Ed. 719 (1876) is applicable here: 

**The combination, to be patentable, must produce a different force or 
effect, or result in the combined forces or processes, from that given by their 
separate parts. There must^e a new result produced by their union; if 
not so, it is only an aggregation of separate elements.*' 

And in the same case the court declared : 

"The law requires more than change of form, or juxtaposition of parts, or 
of the external arrangement of things, or of the order in which they are used, 
to give patentabiUty. Cnrtis on Patents, S 30; Halles v. Van Wormer, 20 
Wall. 853 [22 L. Ed. 241]. A double use is not patentable. • • • Curtis, §§ 
56, 73. An instrument or manufacture which is the result of mechanical 
skill merely is not patentable. Mechanical skill is one thing ; invention is a 
different thing. ♦ • ♦ The distinction between mechanical skill, with Its 
conveniences and advantages, and inventive genius, is recognized in all the 
cases." 

In the Hutchinson patent No. 923,122, no provision was made for 
securing an adjustment. But such a provision appears in his patent 
No. 923,049 in which there is disclosed a hinged bracket, whereby the. 
cam and flexible driving shaft might be adjusted parallel with its 
own axis, not endwise thereof. The adjustrnent could not be applied 
to the motor-driven horn without pivotally supporting the motor and 
swinging the entire motor about its pivotal support each time an ad- 
justment was made. 

[3] In the patent in suit the claim is that Hutchinson has so de- 
signed the construction as to avoid the movement of the entire motor 
in adjusting the cam ; that the adjustment does not involve any move- 
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ment of the body of the motor, and only involves an axial sliding of 
the armature shaft in its bearings, which are a part of the motor. It 
seems necessary, in our opinion, that this claim should be established, 
if any invention is to be found in this patent. The defendant has 
strenuously denied that the adjustment of the armature shaft through 
the motor and without movement of the body of the motor is possible 
in the plaintiff's structure. The defendant insists that the degree of 
overlap of the cam upon the wear piece of the defendant's horn can- 
not be adjusted by a movement of the armature shaft through the body 
of the motor, and that it is only accomplished by a movement of the 
entire motor itself, as in the case of the prior Hutchinson patent. This 
court has reached a like conclusion. The plaintiff appears to have 
adopted the difficult role of blowing hot and cold. at the same time. 
To establish novelty and patentability, plaintiff advanced the theory 
that the patent in suit provided for an adjustment of the armature 
shaft through the motor and without any movement of the body of the 
motor. But to make out infringement by the defendant, plaintiff 
reversed its position, and urged that the patent in suit included a 
construction in which the adjustment is obtained by a movement of 
the entire body of the motor. If that be the case, the patent in suit 
includes the adjustment of the prior patents, in which the entire motor 
is moved to accomplish the adjustment, and covers the very feature 
which the patentee says he made the invention to avoid. This certainly 
would make his patent invalid. 

Other models of Hutchinson cam-actuated motor-driven horns have 
been before this court in previous litigations. In Lovell-McConnell 
Mfg. Co. V. Automobile Supply Mfg. Co., 216 Fed. 146, 132 C. C. A. 
240 (1914), the Hutchinson patents, Nos. 923,048, 923,049, and 923,122, 
for alarm horns on automobiles, were before this court, and as to their 
broad claims were held void for anticipation by the device of the 
Pierman patent, granted on March 14, 1899. And the more specific 
claims were held not infringed. In that case 48 claims were involved. 
The same Hutchinson patents were again before this court in Lovdl- 
McConnell Mfg. Co. v. Garland Automobile Co., 221 Fed. ^, 137 
C. C. A. 358 (1915), and on that occasion only 5 claims were involved, 
and they were held void for lack of invention in view of the prior art 
The plaintiff's horn in the first and second suits was called the "Klax- 
on" and defendant's horn in the first case was the "Newtone" and 
in the second case was the "Sparton." The present patent covers 
what is alleged to be an improvement upon the "Klaxon" of the earlier 
patents. We have no knowledge as to the time when it occurred to 
Hutchinson to make the changes he made in the present patent But 
the attention of the court has been called to the filing date of the 
application ai?d that it was about five years after the original filing 
date. It is suggestive, too, that the application was filed very soon after 
this court handed down its decision in Lovell-McConnell Mfg. Co. v. 
Automobile Supply Mfg. Co., supra. That decision was filed on June 
.8,, 1914, and two months later, on August 14, 1914, the appellant di- 
vided the original application, which he had filed on October 25, 1909, 
and filed his divided application for th^ patent in suit Counsel for ap- 
j)ellants say in their brief : 
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"That it Is high time the courts took notice of this practice on the part of 
the plaintiff's in attempting to ruin competitors and drive them out ot the 
market by patents which liave been allowed to remain in the Patent Office for 
years, and until others, with plaintiff's full knowledge, have built up a busi- 
ness and have large vested rights." 

No attempt to ruin a competitor's business or to drive it out of the 
market by malicious or unfair and unlawful dealings can hope to 
succeed in a court of justice. No court will be astute to aid an enter- 
prising patentee in an undertaking of that sort. We do not intend to 
reflect upon the conduct of the particular patentee in the case at bar. 
He has done nothing unlawful. And we have no evidence that his 
conduct has been malicious. But a patent issued under the circum- 
stances which attended the issuance of this one, and indeed any patent 
the validity of which is challenged, will be closely scrutinized for the 
protection of the public against a monopoly not authorized by the law. 
The patent in suit fails in this case, as did the prior patents in Lovell- 
McConnell Mfg. Co. v. Garland Automobile Co., supra, because of 
lack of invention. 

Decree reversed. 

Judge LACOMBE heard the arguments, participated in the consulta- 
tion, and indicated concurrence in the conclusions above expressed, but 
did not see the text of the opinion. 



GBNBRAI^ ELECTRIC CO. v. SUNDH eLECTRIC 00. (two cases). 

(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

Noa 173, 174. 

Patents ^=>328 — Validitt and Infringement — System of Train Control. 

The Case patents, No. 736,816, claims 37 and 38, and No. 716,189. claims 

12, 13, and 17, both patents being for a system of train control, held 

void for lack of novelty and invention, the eombinations <daimed being 

old ; also held not Infringed, if valid. 

Appeals from the District Court of the United States for the South- 
em District of New York. 

Suits in equity by the General Electric Company against the Sundh 
Electric Company. Decrees for defendant, and complainant appeals. 
Affirmed. 

On appeal from 'final decrees dismissing the bills in two actions based upon 
two patents granted to Frank E. Case for a system of train control. N6. 
736,816, known in tbis litigation as the "First Case Patent,"' Is dated August 
18, 1903. This patent contains 62 claims, but only two, 37 and 38, are in is- 
sae. No. 716,189, known as the "Second Case Patent,** is dated December 16, 
1902. This patent contains 17 claims, but only 12, 13 and 17 are in contro- 
versy. Although No.. 716,189 was Issued December 16, 1902, eight months prior 
to No. 736.816, the latter was applied for February 28, 1898, three years prior 
.to the former and has therefore been referred to as the "First C^se Patent." 

The alleged infringing apparatus is the same in each suit Judge Hough 
held, as t6 the second Case patent, that the claims in Issue covered only "a 
mechanical readjustment of the combination elements shown by the first Case 
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patent" He found as to the first Case patent that the complainant is lim- 
ited to a switch actuated by a single current which the defendant does not 
use ; also that the claims in Issue, 37 and 38, are Invalid for lack of novelty 
and invention, the combination claimed being old, and that these claims were 
not infringed. 

W. K. Richardson and A. D. Salinger, both of New York City, for 
appellant. 
William B. Whitney, of New York City, for appellee. 
Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The first Case patent states that in order to 
operate a train having a plurality of motor cars successfully, it is nec- 
essary that the control be had from a single point on the train, other- 
wise the amount of work will be unevenly distributed among the mo- 
tors. To reduce complications to the minimum it is desirable that 
each car should be a complete unit in itself, provided with a contact 
device, motor or motors and a suitable controlling mechanism arranged 
to co-operate with other controlling devices on the train. It is, says 
the patentee, highly desirable that the contact devices of each car shall 
take suflScient current for the needs of that particular car and that 
the heavy currents which actuate the motors should not pass from 
car to car. The principal object of Case was to provide a system of 
train control, so that from any point on the train all of the machines 
may be made to act simultaneously and equally to accelerate the train, 
maintain it in motion in either direction or retard it evenly and strong- 
ly — all of these actions being under the control of a single motorman. 
The patentee says that he prefers to divide the motors of the train 
into sets and govern each set of motors by a separate set of controllers. 
He also provides at a number of selected points on the train master- 
controllers so arranged that each desired master-controller will actuate 
all of these controllers. The learned counsel for the appellant says 
that the switch which is the subject-matter of the first Case patent "is 
well shown in Figs. 4,^^5a and 5b of the patent." This statement is un- 
doubtedly true so far as skilled electricians are concerned but to those 
who have little expert knowledge on the subject the drawings as shown 
in Figs. Sa and Sb are inadequate and confusing. The description cov- 
ering the combinations in controversy is as follows : 

"The motor-controller O comprises ft plurality of separate electromagnetical- 
ly-actuated contacts or switches of the form shown in Pigs. 3, 4 and 5. Bach 
contact is provided wipi a cup^shaped. casting or supporting-frame A, arranged 
t9 form a part of the magnetic circuit, and within said casting is mounted 
an energizing-coil or solenoid-winding 4,^. Secured to the top of casting A is 
a cover A 2, provided with a downwardly -extending core A«, slightly lioUowed 
out at its lower end to receive the upper end of core A*, On the side of cast- 
ing A are lugs Ao, by means of which the contacts or the switches as a whole 
are secured to a suitable support. Extending downwardly from the casting are 
lugs Ad, which support pivots B^ ot the switch-blade B, at the same time 
forming a part of the magnetic circuit of the blow-out Connecting the lower 
ends of the lugs Ao is a piece of wood or other insulating material A 7, form-' 
ing a support for the stationary contact jBi. The core A« is pivotally secured 
at its lower end to switch-arm B and under, formal conditions — that is^ \9hen 
no current is flowing in coll A^ — ^is held in tha position shown by a compress 
sion-sprlng B\ and by the weighted aim BK ^ The q^iing B* surxounds a 
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pivoted pin Bb, which acts as a guide for the switch-arm, and at the same 
time retains the spring In place. The movable core A* Is surrounded by a 
Don-magnetic bushing A* and surmounted by a sheet-metal cap A* to prevent 
it from sticking to the casting and stationary core A«. The outer and limer 
ends of the switch-blade are insulated from each other, as indicated in the 
drawings, and connection is established between the outer end of the switch- 
blade and the motor-circuit by a flexible cable B«, which is wrapped around 
the pin B» to further increase the flexibility of the connection. The station- 
ary terminal Bi consists of a spring-supported piece of metal provided at its 
outer end with a rounded portion B'^ with which the switch-blade makes con- 
tact The switch-blade and fixed brush are provided with arcing points or 
projections Bs, as shown in Figs 3 and 5. The arrangement of the terminal 
mounted on the switch-blade and the terminal constituting the fixed brush is 
a particularly desirable one, for it permits a wiping connection between the 
parts as they are moved to the position shown by the dotted lines, Fig. 4, yet 
when the parts are free to return to their normal position there is no friction 
between them tending to retain them in the closed positicm. On the contrary, 
there is a decided effort exerted by the brush, tending to force the switch- 
blade back to its full-line position. The direction of the wiping movement is 
transverse to the movement of approach of the switch temiinftls or contacts. 
When the circuit is first closed between the switch-arm B and brush B^, the 
projections B^ are in contact; but as the switch-blade moves to its final clos- 
ed position, as shown in dotted lines. Fig. 4, the projections Bs move away 
trom each other. This particular feature is more fully represented in Figs. 
5a and 5b. In the first figure switch-blade B is Just making contact with the 
fixed brush Bi and the projections Bs are in contact These projections be* 
ing the first to close the cirxnilt are the last to break it Consequently all of 
the arcing takes place at this point, and the remainder of the parts are left 
blight and clean. Fig. 5b represents the final closed position of the switch- 
blade, the projections Bs being separated by a definite spaoe. No matter how 
much arcing takes place at the projections B« the contact between the parts 
will always be good, for it is made at some distance from the point at which 
the arc forms." . 

The claims are as follows': 

"31. In an electromagnetically-actuated switch, the combination of fixed and 
moving contacts, an actuating-coil for said moving contact located in a con- 
trol-circuit independent of the circuit controlled by said contacts, and a re- 
silient mounting for one of said contacts so arranged tUat the said , contacts 
will make a wiping or sliding connection with one another and will tend to 
be forced apart when the moving contact is released. 

"38. In an electromagnetically-actuated switch, the combination of a fixed 
terminal, a moving terminal, and a resilient connection betwe^i one of said 
terminals, and the support on which it is mounted, an actuating-soleneid for 
the support on which said moving terminal is mounted, said solenoid being lo- 
cated in a circuit Independent of the circuit in which said terminals are lo- 
cated, the two terminals being so constructed and arranged that as* the sup- 
port carrying the moving terminal is moved to cause said terminals to en- 
gage, the resiliently-mounted tertninal will bfe displaced in such a manner as 
to make a (hiding or wiping contact with the other terminal." 

The elements of the combination of claim 37 are in an electropiag- 
netically-actuated switch : 

First: Fixed and moving contacts. 

Second: An actuating-coil for said moving contact located in a 
control-circuit independent of the circuit controUed by said contacts. 

Third: A resilient mounting for one of said contacts so arranged 
that the said contacts will make a wiping or sliding connection with 
one another and will tend to be forced apart when the moving contact 
is released. 
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The claims are substantially alike. In claim 38 the limitation regard- 
ing the spring mounting tending to force the switch open when the 
moving contact is released is omitted. 

The prior art abounds in switches with one or both contacts resilient 
which make a wiping or sliding engagement. This is shown in the 
Du Sliane patent, 312,985. Other prior switches show the feature of 
Case's patent of utilizing one part of a contact for arching and inter- 
nipting the current and the other for carrying on the work current 
continuously in the fully closed position of the switch. This is shown 
in Sibley's patent, No. 552,553, and in other patents. Still otlier prior 
patents show switches having an actuating coil or solenoid, as Whight- 
man No. 345,561. This appears from the testimony of Mr. Thomas 
at page 297 of the first record. 

If we were dealing with an ordinary machine where the parts and 
the motive power are plainly seen and understood, the task of the 
court would be simple enough. But we are dealing here with an 
esoteric imponderable force which is unseen and about which compar- 
atively little is known. Confining the claims in controversy to the 
exact thing shown and the resplt attained* we are unable to discover 
any patentable advance over the prior art The patent must be con- 
strued in the light- of the language actually employed. We are not con- 
cerned with what the patentee might have said or should have said but 
what he actually did say. If the claims 37 and 38 are given a construc- 
tion broad enough to include the defendant's switches the complainant 
will encounter Ae danger of having his claims held invalid by reason 
of the Spr ague 'switches and several others of the prior art. If such a 
construction is given the claims of the Case patents, it will be difficult to 
sustain them in view of the Sibley, Whightman, Sprague and Dto Shane 
^witches. It is said tliat the Case switch is a "contractor." While many 
of the defendant's references show switches where small currents arc 
employed, the difficulty with this contention is tJiat tfiere is nothing in 
either claim involved limiting it to a contractor or any other size of 
switch. We agree with the conclusion of the District Judge and deem 
it unnecessary to add further to his opinion. 

The decrees are affirmed. 



GEAR et al. r. rAIRMOTJNT EI.EOTRIC A MFG. CO. et aL 
(Circuit Court of Appeals, Third Circuit. AprU 4, 1010. Behejarlng Denied 

May 5, 1016.) 
, No. 2072. 

1. PATEN'TS <S=»328— VALlDin^ AND INFRINGEMENT— CONNECTOR FOB ELECTRICAL 

Conductors. 

The WiUlams patent, No. 831,815, for connector for electrical conductors, 
while not of broad scope, was a step in advance in the art, which turned 
failure into at least comparative success, and discloses patentable inyen- 
tion in the feature of hermetically sealing the joint. Such element was 
also within the original application fairly construed ; also held infringed. 

2. PATENtB ^=»157(1) — CONStBUOTION OP CLAIMS— "HERMETICAIXT." 

The word "hermetically," as used in a patent claim In desctibiog tbe 
sealing of a joint, should be given its popular meaning, as describing a 

^==»For otber cases see same topic & KBT-NUMBBR iu all Key-Numbered Dicests A Indexes 
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joint which is practically imx>erTloas to air and moisture, and not eonflned 
to a rigidly sdentitic sense. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. S| 229, 230; Dec. 
Dig. <S=>157(1).] 

3. Patents ^s»172--SooFB-rAi>TANTAGE8 Not Dbscbibed o» Olaiicbd. 

That the specification and claims of a patent do not refer to all of the 
advantages of the invention is not material ; the patentee la entitled to 
the benefit of snch advantages, although he may not have mentioned or 
known of them. 

[Ed. Note.— For other cases, see Patents. Cent. Dig. ( 247; Dec Dig. 
«=»172.] 

Appeal from the District Court of the United States for the East-, 
ern District of Pennsylvania; J. Whitaker Thompson, Judge, 

Suit in equity by Harry B. Gear and Paul F. Williams, doing busi- 
ness as Gear & Williams, against the Fairmount Electric & Manufactur- 
ing Company and others. Decree for defendants, and complainants 
appeal. Reversed. 

For opinion below, see 225 Fed. 61. 

A. M. Belfield, of Chicago, 111., for appellants. 
J. Bonsall Taylor and E. H. Fairbanks, both of Philadelphia, Pa., 
for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. [1] The patent in suit. No. 831,815, 
which was issued to Paul F. Williams in September, 1906, was ad- 
dressed to a problem that had only been imperfectly solved, namely, 
how to unite satisfactorily die ends of two electric conductors — for 
example, two cables, or a cable and an overhead conductor. A num- 
ber of inventors had been busy with the subject, and definite steps had 
been taken towards success. The state of the art in 1906 is fairly 
represented by the patents that are referred to in the opinion below 
(225 Fed. 61), and are relied on now by the appellees — Cobb, 396,543, 
issued in 1889; Eckert and Gregory, 442,575, issued in 1890; and Tail- 
leur, 593,442, issued in 1897. So far as appears, the first two of these 
devices did not go into use, and after a year's trial the Tailleur con- 
nection was discarded as ineffective. The principal trouble with them 
all seems to have been that the connection was imperfect, so that air 
and (especially) moisture were able to enter before long, and thus to 
cause short-circuiting between the conductor and its surrounding en- 
velope. As such an envelope is usually of lead, and as short-circuiting 
always does harm, sometimes much harm, to the apparatus and other 
property, and may alsp endanger life, a connection that would elim- 
inate these perils as far as possible was evidently most desirable. The 
device now in question seems to have had much success in this direc- 
tion; the evidence shows that severe tests have been applied to it 
with excellent results, while the opinion entertained of its merits by 
those familiar with the electric current under service conditions is 
sufficiently indicated by its extensive and rapidly growing use. It has 
come to have a name of its own, "pot-head," and several varieties are 
shown in the drawings. 

^s»For other caaes see same topic A KJBT-NUMBBR In all Key-Numbered DigeaU & Indexes 
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In this suit we are concerned only with the form fllustrated in Fig- 
ures 1 to 4, which will be explained by the following quotation from 
the specification (in which the reference numbers are omitted): 

"The principal object of the invention is to provide a simple, practical, and 
effective connector op Joint of the kind described, and especially to dispense 
with the use of a solder wipe-Joint therein. ♦ ♦ ♦ 

"Referringr first to Figs. 2, 3, and 4, the device shown comprises a casing 
and a cover or hood, fitted to the open top of the casing, both made of insulat- 
ing material — such, for example, as porcelain. A coble is extended up through 
an aperture in the bottom of the casing and provided with a terminal, which 
is conveniently in the form of a metallic spindle provided with a socket adapt- 
ed to receive the end of the conductor of the cable, and also provided with a 
larger outwardly-fiidng socitet This terminal is also provided with a laterally- 
projecting flange to hold its center within the casing, the side portions of this 
flange being cut away. This terminal is secured to the cable conductor, prefer- 
ably by soldering such a conductor in the socket provided for it. 

"The space between the cable and its terminal and the interior walls of the 
casing is filled with minerallac or other suitable insulating materials The hood 
Is provided with another terminal conveniently in the form of a plug, having 
a split end, adapted to fit in the socket of the terminal. The terminal Is 8» 
cured to the end of a conductor, to which the cable is to be connected. As a con- 
venient arrangement the terminal is provided with a socket aitopted to receive 
the conductor, and the latter is soldered therein. The aperture in the top 
of the hood to receive the terminal is also filled with insulating material- 
such, for example, as minerallac. 

"In using the device the cable is first inserted through the lower end of the 
casing and pushed up through the same, so that Its conductor projects from 
its open end, so as to be accessible, and then the terminal is soldered to the 
conductor. The cable with its terminal is then pushed back Into the casing, 
and minerallac or other insulating material is poured into the cavity thereof, 
until it fills or subsrtantlally fills the same, such material passing down below 
the flange by reason of the cut-away portions thereof. The terminal is then 
secured to the conductor and the split end thereof secured to said terminal, 
whereupon the cover is placed upon the top of the casing and the split plug 
pushed into the socket thereby connecting the cable with the conductor or 
other cable. Thus it will be seen that the necessity of a wipe-Joint in forming 
a terminal or connection for the cable is avoided, and at the same time the 
cable can be disconnected from its connection by merely removing the cover. 

"In using the device it may be used as shown in Fig. 1, in which is illustrat- 
ed a pole or post, along the side of which extends a pipe, containing the ca- 
ble ; the upper end of the latter being provided with the terminal embodying 
my invention, which for convenience is fastened by a band, attadied to a block 
on the pole. The pole is shown provided with a pair of insulators, to which is 
connected the overhead conductor, which is extended to and through the same 
and connected with the cable. In disconnecting the cable the cover, if remov- 
ed, will hang as shown in dotted lines in Fig. 1. In Fig. 3 is shown the device 
with the cover partly removed, showing how its separable terminals become 
disconnected trom one another." 

The claims are as follows : 

*'l. A device of the class specified, comprising a pair of separable members 
composed of insulating material, said members receiving and confining the 
ends of the conductors to be connected, means for connecting said conductors, 
and insulating material hermetically sealing the confined ends of the conduce 
tors and the connecting means therefor within said separable members. 

"2. A device of the class specified, comprising a pair of separable members 
both made of Insulating material and provided with means for engaging and 
forming a tight Joint with one another, means whereby the ends of the con- 
ductors within said members can be connected with one another, and insulat- 
ing cement filling said members and hermetically seaUng the conductors and 
connecting means thereiUr 
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*VL A device of the class specified, comprising an Insulating sleeve adapted 
to receive the cable end, said sleeve being made of insulating material, a 
top also made of insulating material and adapted to flt over the end of said 
sleeve, connecting devices applied to the ends of the cable and of the con- 
ductor, and insulating cement substantially filling said sleeve and hermetically 
sealing the ends of the cable and the connecting device therefor. 

"4. A device of the class specitied, comprising an insulating sleeve adapted 
to receive the cable end, said sleeve being made of insulatin,g material, a top 
also made of Insulating material and adapted to flt over the end of said sleeve, 
connecting devices applied to the ends of the cable and of the conductor, in- 
sulating cement substantially filling said sleeve and hermetically sealing the 
ends of the cable and the connecting device therefor, the top being provided 
with a chamber containing a connecting device for a conductor, which cham- 
ber opens outwardly and receives the conductor, and insulating cement filling 
said chamber and hermetically sealing the end of the conductor and the con- 
necting device therefor. 

"5. A device of the class specified, comprising an insulating sleeve for the 
end of the cable, a connecting device to be applied to the end of the cable, 
comprising a pair of oppositely open sockets and a disk portion, insulating 
cement filling said sleeve and hermetically sealing the end of the cable and 
said connectiBg device therein, a top having a socket adapted to fit over the 
end of the insulating sleeve, a connecting device consisting of a plug adapted 
to fit in the socket of said other connecting device, a chamber in the end of 
the top, said chamber containing the end of the connecting device of the top, 
and insulating cement filling said chamber and hermetically sealing the end 
of the conductor and connecting device therein." 

We may say at once that we agree with tlie District Court in seeing 
nothing novel in this patent except the element of hermetically sealing. 
This, however, is the vital point; and, while the patent must be re- 
garded as narrow in scope, we think it belongs to that class in which 
a small, but inventive, step has been sufficient to turn failure into at 
least comparative success. But we are unable to agree that the element 
of hermetically sealing was new matter introduced without the sanc- 
tion of an oath during the progress of the application. On the con- 
trary, although the specification (which has not been changed in any 
particular) did not use these words, we think its description of the 
device always implied the fact signified by the phrase, and we have 
no difficulty in finding this element referred to in several claims of 
the first two sets, although not in so definite a form as appears in the 
third and final set. 

[2] In our opinion the situation in the Patent Office was sucli as 
we continually find. An inventor tries to cover as much ground as 
possible; the examiner tries to confine him within the precise area 
in the art still unoccupied ; and the result of the struggle is that, after 
various turns of phrase have been employed in an effort to reach a 
compromise, the claims at last emerge in their final form. Seymour 
V. Osborne, 78 U. S. (11 Wall.) 544, 20 L. Ed. 33 ; De La Vergne Co. 
V. Featherstone, 147 U. S. 229, 13 Sup. Ct. 283, 37 L. Ed. 138; Hobb^ 
V. Beach, 180 U. S. 395, 21 Sup. Ct. 409, 45 L. Ed. 586. "Hermetical- 
ly" sealing evidently bears its popular meaning — that is to say, such a 
sealing as makes the joint impervious, or practically impervious, to 
air and moisture — and the phrase should not be confined to a rigidly 
scientific sense. It seems clear to us that the Williams pot-head does 
accomplish this degree of sealing, and that the patentee taught the 
art how to make the necessary structure. The heart of his invention 
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appears to be siich an arrangement of parts as will furnish a casttig 
composed of a sleeve or hollow cylinder and a cap fitting over it, both 
made of insulating material; these two parts being capable of easy 
separation by hand, and the interior of each being so fashicMied and 
arranged that when insulating material is poured in it will fill the 
cavity, and will thus surround the conductor and the connecting means 
completely and will exclude the air and the moisture from the joint. 

[3] It is true that the specification and the claims do not refer to 
all the advantages that seem to accompany the device, but this is not 
material. If a specification or a claim be sufficient in itself, it need not 
be all-embracing. It will still be good as far as it goes ; and, if it 
does not go as far as it mi^t have gone, that is the inventor's affair. 
The evidence before us seems to prove satisfactorily that one ad- 
vantage of the Williams device is the facility it affords for narrowing 
the area of search whenever "trouble" occurs in an electric circuit ; and 
another advantage is the more effective protection it affords to men 
busy with repair or inspection. It is readily installed, is harmless if 
accidentally touched, and can be easily and safely connected and dis- 
connected without the use of tools. The inventpr is entitled to reap 
the benefits of these advantages, although he may not have men- 
tioned them, or even known of them, provided they come to light in 
operating the device actually described and claimed. The present 
invention may be narrow — an improvement, rather than a primary 
thought — ^but the presumption of validity exists, and the record is 
unusually bare of evidence to attack it. At the best, the defendants 
have done no more than raise a doubt concerning the existence of in- 
ventive quality, and we think the scale is turned in favor of the pat- 
ent by the undisputed evidence in reference to its merits and extensive 
use. 

We shall not prolong the discussion, except to say that infringe- 
ment has not been successfully disproved. The District Court had 
no occasion to consider the subject, and we shall only add that, when 
the two devices are examined side by side, the need for argument dis- 
appears. The infringement is contributory, but the evidence discloses 
all the elements of such an infringement. 

The decree is reversed, with instructions to enter a new decree in 
accordance with this opinion. 
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KARL KIEFBR MAOH. CO. et al. r. UNIONWBRKD» A. G. 

SAME V. HEYMAN. 

(Circuit Court of Appeals, Second Circuit. BVhruary 15, 1916.) 

Nos. 168. 169. 

1. Patsnts ^5»328 — ^Validity and Inisinoshsnt — Filtkb Pulp^Packino 

Machine, 

The Kiefer reissue patent. No. 12,455 (original No. 797,122), for a 
filter pulp-packing machine for pressing filter cake for beer filters, held 
▼aUd, but not infringed. 

2. Patbnts e=»32S — ^Validitt and Invbingemeniv-Beeb Filtbb. 

Hie Kiefer patent. No. 993,780, for a filter for straining beer, etc., 
claim 1, is valid, but, in view of the prior art, must be strictly construed, 
and, as so construed, held not Infringed. 

8. Patents ^5»328 — ^Invention — Beer Filter. 

The Kiefer patents, Nos. 1,015,326 and 1,023,254, each for a filter, used 
in the brewery art, held void for lack of invention. 

Appeals from the District Court of the United States for the South- 
em IMstrict of New York. 

Suit in equity by the Karl Kiefer Machine Company and Karl Kiefer 
against Unionwerke, A. G., and against Nathan H. Heyman. Decrees 
for defendants, and complainants appeal. Affirmed. 

For opinion below, see 218 Fed. 847. 

These causes come here upon appeal from decrees dismissing bills for al- 
leged infringement of certain patents ; the one suit is against manufacturer, 
the other against user. Four patents are involved: 

Reissue patent No. 12,455, Usued February 20, 19()6, to Karl Kiefer, for a 
filter pulp-packing machine. 

Patent No. 993J80, issued May 30, 1911, to Karl Kiefer for a filter. 

Patent No. 1,015,326, issued January 23, 1913, to Karl Kiefer, for a filter. 

Patent No. 1,023;254, issued April 16. 1912, to Karl Kiefer, for a filter. 

The suit against Heyman includes a separate cause of action for repeal, 
nnder section 4918, Rev. St. TJ. S., of a patent, No. 1,029,915, Issued June 18, 
1912, to Heyman as assignee of Bernno Danziger. 

Ttie filters are those used in the brewery art. Both suits were tried together 
in open court before Judge S^nbom, whose opinion will be found in 218 Fed. 
847. He very fully discussed the patents, the prior art, and the structure of 
defendants ; his opinion may be consulted for a presentation of the questions 
whidi have been argued here. i 

Henry D. Williams, of New York City, for appellants.' 
Edmund Wetmore, of New York City, for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Upon the hearing we were inclined to the opin- 
ion that the District Judge had unduly limited the two claims of the 
first patent relied on, Nos. 9 and 10, that they should be taken at their 
face value, and that, thus construed, they covered, defendants' device. 
But more careful study of the patent has induced the conclusion that 
they must be -construed as he construed them; or they would not em- 
brace the invention set forth in the specificatiorl, and for which KieferV 
patent was granted 

«=9For oUxer eases sm Mine topic ft KBT-NUMBER in all Kojr-Numbttrttd Digtf U A Indexes. 
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In his discussion of the third patent above enumerated, No. 1,015,- 
326, the District Judge erroneously assumed that Figure 3 of the 
drawings was not inserted until after renewal, July 13, 1911; it was 
inserted long prior thereto, September 20> 1907. Without that figure 
apparently certain channels in the compressJtig plates could not be 
made out, and the court sustained the contention of defendant that the 
patent was void for lack of description, and because new matter was 
put into the renewal claims without any supplementary afBdavit. This, 
however, was not the only ground on which he dismissed the bill as 
to this patent. Every one of the claims in issue (14, 15, 16, 17, 19, 
20, 21, 22, 23, 24, 25) specifies as an element of the claim that the 
pulp forming the filter layer shall be compressed extraneously of the 
filter structure. It was quite natural for the patentee to insert these 
words in each of the claims, because in the final analysis the novelty 
of his device lies in the circumstance that the filter layers are made 
(by compression) wholly outside of the filter, and not inside of the 
filter or in connection with any part (such as a plate) which belcmgs 
to the filter as an operative organized structure. We do not think 
this method of making filter layers is patentable, either as a machine 
or as a product. 

With this brief comment, we are satisfied to affirm the decrees on 
the opinion of the District Judge. 

Decrees affirmed, with costs. 



PERLMAN v. STANDARD WELDING 00. 

(Circuit Court of Appeals, Second Circuit. February 15, 1916. On Motion to 
Amend Mandate, March 7, 1916.) 

No. 208. 

Patents ^=»328 — ^Validity and iNFftiNOEMUN'r— Wheel. 

The Perlman patent, No. 1,052,270, for a wheel for automobiles, the 
special feature of which Is a demountable rim, held not anticipated, valid, 
and infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Louis H. Perbnan against the Standard Welding 
Company. Decree for complainant, and defendant appeals. Affirmed. 

For opinion below, see 231 Fed. 453. 

This cause comes here upon appeal from a decree in favor of com- 
plainant. The suit is in equity for infringement of United States let- 
ters patent No. 1,052,270, granted to Louis H. Perknan, February 4, 
1913, on application filed June 28, 1906, succeeding application filed 
May 21, 1906, for improvement in automobile wheels. Claims 8, 11, 
12, and 13 were held valid and infringed. Judge? Hunt's opinion will 
be found in 231 Fed, 453. ^__ 

^=>For otber cases see same topic A KET-NUMBER In all Key-Numbered DlgeaU ft lodexM 
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J. B. Fay and Jno. F. Obcrlin, both of Cleveland, Ohio, and Charles 
Neave, of New York City, for appellant. 

Daniel J. Mooney, of New York City (E. M. Kitchin and Melville 
Church, of Washington, D. C, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The particular field in which the im- 
provement of Perlman finds its place is that concerned with what is 
known as the "demountable rim.*' The pneumatic tire is affixed to a 
metal rim, which can be slid on and off the metal rim which encircles 
the felly of the wheel; in the event of a blow-out the tire with its 
rim is removed and new tire with rim substituted in a brief space 
of time, leaving Ihe longer operation of detaching the tire from its 
rim (and its replacement by a new one) to be performed, not on the 
road, but in the garage, when the run is over. The objects of inven- 
tion are stated to be "ready application of the demountable rim to and 
removal thereof from the fixed rim and felly, * * * the demount- 
able rim being constructed to facilitate the application and removal 
of a shoe (tire)." The patent and all the questions involved are elab- 
orately and carefully discussed in the opinion of the District Judge 
(231 Fed. 453), there were many decisions in the Patent Office, and 
the patent was issued only after a decision of Court of Appeals of 
the District of Columbia. In re Perlnian, 39 App. D. C. 447. These 
opinions may be consulted for a detailed statement of the questions 
involved. 

The crucial question here is the date when Perlman reduced to prac- 
tice the invention which he describes in his patent The trial court 
found that the evidence showed beyond a reasonable doubt that the 
invention was conceived in 1903 and actually put to use on a car in 
1904. Judge Hunt heard the witnesses, for the cause was tried in 
open court. He had opportunity to weigh their testimony with such 
appreciation of their individual personal equations as presence at an 
examination alone can afford. He witnessed with his own eyes the 
two important tests applied to the physical exhibits — ^to Exhibits 4, 
5, 6 (the plaintiff's wheel) and to Exhibit 65, one of the tools which 
plaintiff testified he used in its manufacture. Having heard the tes- 
timony of an expert that Exhibit 65 was too soft to cut steel, he saw 
a practical mechanic put it in a lathe and cut steel with it. Having 
heard the testimony of another expert that Exhibit 4 was a new wheel, 
because upon removal of a hub plate the wood showed bright, he saw 
another practical man, using a chemical preparation of his own, re- 
move not only the surface coat of paint, but also, one by one, three 
more successive coats beneath ; the combined strata indicating an age 
of several years, and disclosing finally the prime coat which had sunk 
into the wood. On the wood the judge also saw the traces of a trade- 
mark of the maker of the wheel which had been adopted early in 
1903. Under these circumstances, if we were in doubt as to the iden- 
tity of the tool and the age of the wheel, we should hesitate to disturb 
the findings of the District Court; but from an examination of the 
testimony, as it is presented here in cold type, we are as' convinced as 
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Judge Hunt was that the tool is the one with which plaintiff cut the 
tapered tips of his bolts, and that the wheel (Exhibits 4, 5, 6) is the 
identical one he used on his cars in 1904. 

The establishment of this date accomplishes more than the removal 
of Vinet's French patent from the prior art ; it disposes of arguments 
based on the history of Perlman's successive applications in the Patent 
Office. He and his counsel mistakenly supposed that he was a pi- 
oneer in invention of a demountable rim per se. In seeking to obtain 
a patent for that extremely broad invention, close attention was not 
at first given to the statement of the details of structure, which em- 
bodied the real invention for which tjie patent finally issued. There- 
fore, from time to time during his long struggle with the Patent Office, 
additions were made to specifications and drawings. If there were 
nothing except these additions and Vinet, there might be force in the 
argument that Perlman conveyed these suggestions from Vinet, not 
having theretofore conceived them himself. But when we have the 
identical wheel made and used in 1904 before us, and see in its struc- 
ture the embodiment of what the patent, as issued, describes, all doubts 
as to what Perlman's original invention was, are resolved. 

We do not think it necessary to enter upon any further discussion 
of the case. Judge Hunt's opinion is very full and sufficiently covers 
all defenses ; we fully concur in his reasoning and conclusions. 

Decree affirmed, with costs. 

On Motion to Amend Mandate. 

PER CURIAM. No reason is seen for changing the ordinary lan- 
guage of the mandate. We are not disposed to depart from the prac- 
tice stated in Edison Electric Light Co. v. United States Electric Light- 
ing Co., 59 Fed. 501, 8 C. C. A. 200. 



DE MAYO COALING CO. v. MICHBNBK STOWAGE CO. 
(Circuit Court of Appeals, Second Circuit February 15, 1918.) 

No. 145. 

1. Patents ^=>35 — Evidence of Invention — Cowmebcial SuccEsa 

Commercial success of a patented article is not persuasive evidence 
of invention as to a claim which covers only a part of the patented 
device, and In the absence of evidence that such part is what secured 
general acceptance or even contributed to such success. 

[Ed. Note.— For other cases, see Patents, Cent Dig. ( 39; Dec. Dig: 
<©=>35.] 
5. Patents ^=9328 — Validity and Infringement — ^Afpabatus fob Coauno 
Ships. 

The De Mayo patent, No. 797,364, for an apparatus for coaling ships, 
dalm 7, the special feature of which consists of guy devices for maintain- 
ing the relative positions of the ship and barge while coaling; if conceded 
invention, held not infringed. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

^=>For other cases see same toplo ft KEY-NUMBER In all Key -Numbered DigesU ft Indexes 
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Suit in equity by the De Majo Coaling Company against the Mich- 
ener Stowage Company. Decree for complainant; and defendant ap- 
pealsl Reversed. 

For opinion below, see 227 Fed. 895. 

This cause comes here upon appeal from a decree sustaining the 
validity of claim 7 of United States patent 797,364, granted August 
15, 1905, to Louis A. De Mayo, for improvements in apparatus for 
coaling vessels, and holding that defendant has infringed said claim. 
The opinion of Judge Augustus N. Hand will be found in (D. C.) 227 
Fed. 895. 

Charles S. Champion and Hillary C. Messimer, both of New York 
City, for appellant. 

George B. Holbert, of New York City (Nathan Cohen, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE,- and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The District Judge evidently was 
largely influenced by the circumstance that patentee's apparatus was 
generally accepted and has had a great conuncrcial success. Such a 
circumstance is frequently persuasive evidence of patentable nov- 
elty. In this concrete case, however, the weight of such evidence is 
much reduced because the single claim in controversy does not cover 
the whole of patentee's device, but only a part of it, and it cannot be 
ascertained from the evidence that that particular part is what 
secured general acceptance. The case is very like the one we had 
before us in Doig v. Morgan Machine Company, 122 Fed. 460, 59 C. C. 
A. 616. In that case claims 5 and 6 were concerned with the adjust- 
ment of certain railways. We said : 

"If It be conceded • • • that all prior box-nailing macblnes were fall- 
ares ; that the machine of the patent was thei first practical and coounercial- 
ly successful one ; that it was accepted by the art, and has since nuxiopollssed 
the field — ^nevertheless such evidence is not helpful to a solution of the ques- 
tion presented on theae two claims. There is nothing to show that this minor 
improvement in! one part of the machine contributed at all to any such far- 
reaching results. Speaking of the prior, state of the art concerning the adjust- 
ment of the way-plates, complainant's expert id careful to 'emphasize the fact 
that this feeder way-plate construction is combined with other elements insur- 
ing the proper delivery of the nails thereto, and the proper cutting out or cut- 
ting off of the nails into the chutes of the nail boxes. In other words, a nall- 
'pan must be provided which will bring the nails in series to the way-plates of 
the feeder, suspended by their heads in proper position to be delivered to the 
nailways of the feeder, for, if the nailways of the feeder be not continuously 
and properly supplied with nails in proper position to be conducted thereto, the 
machine will not operate properly. In other words, we are dealing here with 
an entire organism, to wit, a feeding device for inevitably bringing the nnils 
in proper supply to the chutes, so that the feeding mechanism and the nailing 
mechanism will operate in harmony.* These two claims, however, do not in- 
clude the nail supply box, nor the devices for securing passage from that box 
to the nailways, nor the devices for cutting them out at the end of the nail- 
ways and delivering them to the chutes, nor the nail chutes, nor the nailing 
mechanism. Of the 620 lines of the specification, barely 25 deal with the con- 
struction and operation of the nailways ; and for aught that the record dis- 
closeB the meritorious features of complainants box-nailing machine may lie 
wholly within the other parts ol the completed stmctiue." 
231 F.— 47 
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[2] The De Mayo patent sets forth one prime and several minor 
objects of invention. 

1. The prime one is the means for distributing the coal (when it 
has been lifted) into the various bunker hatches. 

2. Another object is constructing the elevator proper, so that it will 
not spill coal, but deliver all raised in the buckets. This is eflfected 
partly by the form and arrangement of the buckets — partly by a shield 
on the side of the elevator nearest to the ship. 

.3. Another object is such arrangement of the delivery chute which 
leads to the coaling port that it may be readily adjusted to suit the 
lowering of the coal in the barge. 

4. Another object is to provide means for sustaining the elevator 
proper "flexibly in position alongside of the ship, so that any movement 
of the barge from which the coal is taken will not destroy or rack any 
of the parts of the apparatus." 

As might be supposed, the record indicates that it was old to sus- 
pend the elevator from a davit, or boom, or what not on the ship by a 
tackle, and, as the coal level sank, to pay out on the tackle, so as to 
keep the bottom of the elevator on the coal. The improvements of the 
patent last referred to are the "flexible arrangements'* for preventing 
racking of parts. 

The testimony shows that the whole apparatus is a useful one, an 
improvement on -the old art, greatly facilitating the process of coaling 
a large ship with numerous bunkers, without loss, wastage, or dust. 
When this testimony is studied, however, it is apparent that the dis- 
tributor from the coal port to the several bunkers is a very important 
feature of the invention; it must be a great time-saver. So is the 
feature that by shape and arrangement 6{ buckets, apron, and long 
shield any overflow will drop back into the barge and not be wasted. 
So, too, the "self-contained motor" ; i. e., motor located on the frame 
itself to elevate the buckets is considered desirable. Such self-con- 
tained motors were old. 

Incidentally it may be noted that the distributor on the ship is an 
element of claims 1, 2, 4, 5, 6, 11, and 12. The shield is an element 
of claims 9 and 10. The details of buckets and apron are elements of 
claim 13. The location of the motor for raising the buckets on the 
frame is an element of claims 3, 7, 8, 9, 10, and possibly 2 and 11. 

Such a combination of diflferent subimprovements constituting a 
single structure may have a great commercial success, and yet such 
success may not be persuasive evidence that some one of the subim- 
provements discloses patentable invention. The single claim relied on 
here is No. 7, which reads : 

"7. In an apparatus for coaling ships, the combination of a frame and ele- 
vating means thereon, means for driving the elevating means, the driving 
means being mounted on the frame, means mounted on the ship and connected 
with the upper part of the frame to suspend the same from the ship, and g«.v 
devices at each side of the frame said devices being In connection with the 
frame and with the ship." 

A portion of Fig. 1 and Fig. la will suflSci^itly illustrate the de- 
vices which are features in claim 7: 
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It is manifest that an elevator suspended by a tackle from a davit 
would be likely to sway ; even if its lower end rested on the coal or 
grain to be elevated. A perfectly obvious way of securing Its lower 
end would be by guys, or tackles such as are ghown at 12, 12 i|l Fig. 
la. Such guys form no part of claim 7. But, .even if the lower end 
were secured by guys, there would be swaying of the upper end, 
induced partly by the operation of the buckets, partly by the motion 
of the water on which both barge and vessel rest. Such motion might 
be lengthwise of the vessel ; it might also be to and from the ves- 
sel ; the upper end might even sway so far inward as to rest against the 
side of the vessel, which would interfere with the overturn of the buck- 
ets and dielivery of the coal. Equally obvious would be the devising 
of means, more or less efficient, to remedy the difficulty. Surely any 
handy sailor man would know that the upper end might be kept off 
from the side of the ship by the use of some rigid, unyielding device, 
which would act as a boom does; also that a lengthwise sway could 
be checked by guys or tackles near the top and leading fore and aft 
to the side of the ship. 

The specific method of booming and guying which De Mayo adopted 
is thus described in the patent : 

'•Attached to each side of the frame on the corners adjacent to the ship are 
longitadinally extending rails H on which fit loosely sleeves. 15. To these 
sleeves are pivoted guy rods 16, Said rods have hooks n at their opposite 
ends, and these hooks are adapted to be engaged with the rail or other con- 
venient part of the sh}p at each side of the elevlLtor proper In the manner il- 
lustrated in Figs. 1 and la," 

In this structure the rigid guy rods i^ act as a boom to hold the 
upper end of the elevator off, so that it will not impinge on the side 
of the ship, but they are so arranged as to secure a give and take 
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action under pressure, so as to avoid racking of parts. As they are 
hooked to the ship's rail fore and aft of the elevator they also act as 
guys to hold against lengthwise swing. The device se^s to be a 
simple one, and it is not shown to disclose patentable invention by tes- 
timony as to the great commercial success of the whole structure 
which makes up the De Mayo elevator. Certainly the increased dis- 
patch with which the coaling of ships is effected — a matter made most 
of in the testimony — is accomplished by the ingeniously devised distrib- 
utor (36, 37, 38, 39) which promptly and automatically conveys the 
coal received at the coaling port to the several bunker hatches. This 
case, as was said before, closely resembles the Doig Case in that re- 
spect ; out of upwards of 300 lines in the specification only 16 are de- 
voted to these '*guy arms" ; outof 13 claims they are made an element 
in 3 only. 

Nevertheless for the purposes of this appeal this specific device may 
be considered patentable. The two following figures disclose defend- 
ant's method of suspending its elevator and counteracting the tend- 
ency of its upper end to sway : 
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The elevator is Suspended by. a tackle C and two guys CC; further 
guys against swaying lengthwise of the ship are shown at BE, B is 
a rigid projection or knuckle from the inner side of the frame, which 
acts as a boom and effectively prevents the tipper end- of the elevator 
from itself impinging on the side of the ship. ^ Movements of the 
barge caused by disturbance of the wrater may cause this upper end 
to swing off from the ship, but as it comes back the knuckle alone 
will strike the ship's side, quite possibly sometimes with a hard rap 
which might be likely to rack the parts, a result avoided by De Mayo's 
guy arms, with their give and take action. The two sets of guy ropes 
C E check swing lengthwise of the ship; the suspending tackle will, 
of course, prevent the upper end from tilting over too far, as would 
De Mayo's suspending tackle 11, But this is just the simple set of de- 
vices, which as was pointed out above, would naturally occur to any 
one accustomed to handling weights by the use of tackles. It .would 
be, not a reasonable but an unreasonable application of the doctrine 
of equivalents which would stretch the claim covering the patentee's 
specific structure to embrace the cruder use of well knovm devices 
which would be perfectly obvious to any one seeking to secure the up- 
per end of a suspended elevator from swaying. 

The decree is reversed, with costs. 



VOORHEES RUBBER MFG. OO. v. MacDONNET.L et aL 

(Circuit Court of Appeals, Third Circuit April 4, 1916. Rehearing Denied 

April 14, 1916.) 

No. 2075. 

Patents ^s»328 — ^iNniNOEMaNT— PNEtncATio Tna. 

The MacDonnell patent, No. 961,206, for a pneumatic tire which is ren- 
dered self-healing in case of puncture by means of a stay strip secuied- 
to the tread portion and which is nonstretchable in a direction tran»' 
Tersely of the tire, thus holding It in a state of compressloD, but is capable 
of stretching in a direction longitudinally of the tire, makes the trans* 
Tersely nonstretchable quality of the stay strip an essential element As 
so construed, held not Infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; John Rellstab, Judge.' 

Suit in equity by James MacDonnell and others against the Voorhees 
Rubber Manufacturing Company. Decree for complainants, and de^ 
fendant appeals. Reversed. 

For opinion below, see 227 Fed. 898. 

Edwin J. Prindle, Arthur Wright, and Prindle, Wright, & Small, all 
of New York City, for appellant. 

R. W. France and Duell, Warfield & Duell, all of New York City, 
for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

^s>For •Ihw oAtM ■«• nuA9 topic ft KBT-NUMBBR in »U Key-Numbered Digeate ft Indexee 
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BUFFINGTON, Circuit Judge. In this case James MacDonnell 
and others, owners of patent No. 981^08, granted to him January 10, 
1911, for a pneumatic tire, charged the Voorhees Rubber Manufac- 
turing Company with infringement of the second and fourth claims 
thereot. On final hearing the court below, in an opinion reported in 
227 Fed. 898, held the patent valid and the claims infringed. From 
a decree so adjudging, the defendant took this appeal. 

The patent in question concerns the self-healing of a punctured 
tire. The specification recites that this had been heretofore attempted, 
viz.: 

"It has heretofore been proposed to make a pneumatic tire with a tread 
portion thickened and made of rubber which is held under compression, so 
that if the tire is punctured the hole will be Immediately sealed up as soon 
AS the puncturing body Is withdrawn.** 

It recited that in so doing nonstretchable stay strips had been used 
to cause the desired rubber compression, viz. : 

•This construction has been secured by molding the tire tread in a normally 
depressed position and securing firmly to tlie exterior of the rubber body a 
fiitay strip of canvas or similar material, so that when tlie tire Is inflated the 
nonstretchitig qualities of the stay strip icill cause the rubber to he com- 
pressed." 

It then states that in these efforts the stay strips have been inelastic 
toth transversely and longitudinally, viz.: 

"So far as I am aware, in all prior attempts to make a tire of this type 
the stay strip or backing has he&a. inelastic, both transversely and longitud- 
inally." 

MacDonnell then states that this inelasticity transversely is essen- 
tial, and that the change he suggests is to retain the transverse inelas- 
ticity, but to substitute longitudinal elasticity for prior inelasticity, viz. : 

"My present invention is in the nature of an improvement on tires of this 
eiass and aims to provide a construction wherein when the tire \» inflated 
the tread portion thereof is held a^fainst stretching in a transverse direction, 
thereby securing the desired compression of the rubber, whUe at the same 
time said tread portion can expand or stretch longitudinally to permit the 
tire to assume its inflated shape without subjectinig tlie portion of the tire 
opposite the tread to any appreciable longitudinal compre&sion. I accomplish 
my desired object by making the stay strip of such a character that it is in- 
capable of stretching transversely, but is on the other hand capable of stretch- 
ing in a direction longitudlnla^lly of the tire." 

It will thus be seen that the invention which MacDonnell disclosed 
embodied twp features; First, an inelastic, nonstretching, transverse 
stay strip variously described as the "nonstretching qualities of the 
stay strip," "inelastic quality in a direction transversely of the tire is 
essential," "held against stretching in a transverse direction," and "in- 
capable of stretching transversely"; and secgnd, as contrasted with 
this nonstretchable transverse stay strip, an elastic, stretjchable longi- 
tudinal stay strip, described as "on the other hand capable of stretch- 
ing in a direction longitudinally of the tire.". These two features thus 
described in the specification are carried into claim 2 here in issue, viz. : 

"A pneumatic tire of rubber having the material of its tread portion in a 
hlghly-gompressed state in a direction trausversely of the tire, and a staj' 
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atrip firmly secured to the' ontsKde of tbe tnead portion, wJUch^ stay strip U 
rumsiretchable In & direction transversely of the tire, but is capable of stretcbt- 
ing in a direction longitudinally of tbe tire/* 

It will thus be seen that MacDonneirs real disclosure was of a stay 
strip transversely nonstretchable and longitudinally stretchable and 
that these disclosed and described elements were carried into his claims. 
But his specification did not stop, as indeed it could not, with the mere 
announcement of a principle, for, as said in U. S. v. Bliss Co., 224 
Fed. 325, — C. C. A. — : 

'*A principle is not the subject of a patent except through the instrumentali- . 
ties by which the principle is carried out" 

In pursuance, therefore, of the statutory requirement that his specifi- 
cation shall contain a written description of his discovery "and of 
the manner and process of making, constructing, * * * and using 
it, in such full, clear, * * * and exact terms as to enable any person 
skilled in the art * * * to make * * * and use the same" 
(Comp. St. 1913, § 9432), MacDonnell showed two stay strips which 
embodied his invention. While stating that his invention was "not lim- 
ited to the construction herein illustrated," it will be noted that the 
two stay strips disclosed are alleged to have the two features of non- 
stretching transversely and stretching longitudinally, which was all 
the patent disclosed and which were claimed elements. It will also be 
noted that the means by which nonstretching of the stay strip trans- 
versely is effected is specifically set forth in the specification. In that 
regard MacDonnell says : 

•The rubber tire has applied nnd firmly secured thereto a backing or stay 
strip 5 which has special characteristics as hereinafter described. • * • 
The stay strip 5 Is so made that It is incapable of stretching transversely of 
the tire, but is capable of stretching In a direction longltudlnitUy oif the tire. 
Since the stay Strip cannot stretch in a direction transversely of .the tire, it 
will be readily apparent that when, the tire is infi^tted, as abofwn in Flg^. 2, 
the rubber forming the thickened tread portion of the tire will be put iinder 
considerable compression due to the fact that the outer face of the rubber is 
not permitted to expand because of the presence of tbe stay strip." 

He then proceeds to show in detail how such transversely non- 
stretchable stay strips can be made in the bias form, viz. : 

•The stay strip, having the capacity of stretcdiing longitudinally while being 
incapable vof sir etch4in0:transv€ts^ys may be made in a variety o.f ways. One 
way of thus making the stay strip is to cut It on the bias ; that is, to so form 
the stay strip that the warp and weft threads extend diagonally across the 
width of the strip, as seen In Figs. 3 and 4. Where this cwistrnctibn is em- 
ployed, the stay strip is capable of stretching longitudinally as required to 
accommodate the increasing circumferential length of the tire as it is Inflated, 
and such longitudinal stretching results in tending to draw the edges S of the 
stay strip toother, as will be obvious. This tendency not only counteracts 
any tendency of the strip to. stretch transversely, and thus nuUtes the stay 
strip inelastic transversely, but also tends to actually decrease the width of 
the stay strip and thus augments the compression under which the rubber 
forming the tread portion 4 Is placed." 

And he then shows the use of the slit form, viz. : 

"In Figs. 5 and 6 I have shown another embodiment of my Invention, where- 
in the stay strip is provided vcVth slits through its central portion to permit 
of the necessQ^y longitudinal stretching of the po^'tion which overlies thp tread 
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of the tire. In this case the warp thteads extend longltadlnally. of the «toif 
Hrip and the weft threads etttend transvenely thereof, but the sUts tO formed 
In the stay strip permit the necessary elongation thereof at the tread portton 
of the tire." 

In conclusion he sums up his whole disclosure as follows: 

"B*rom the above It will be seen that my invention oomprehends the use of a 
stay strip for securinf? the desired compression of the tread portion of the 
tire, tchich stay strip is incapable of stretching transversely, but which Is capa- 
ble of stretching longitudinally to permit of the natural inflation of the tire.** 

From the above it will be seen that MacDonneH's disclosure was of 
a transversely nonstretchable stay strip and that this feature was made 
a claim element. Such being the case, it necessarily follows that any 
tire whose stay strip is stretchable, and which, when in use, is extended, 
is at variance with his disclosure and does not infringe his claim. The 
proofs and demonstrations in court make it clear that the defendant's 
stay strip does, when inflated, stretch transversely a material distance. 
It follows, therefore, that defendant's stay strip does not embody the 
very feature which MacDonnell disclosed and claimed. 

The decree below must therefore be reversed, and the bill dismissed, 
on the ground of noninfringement. 



ELEVATOR SUPPLY & REPAIR CO. v. NEW ft BEAVER ARGADE3 C30. 

et al. 

(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

No. 189. 

1. Patents ^33>.S2S — ^Validity and Infbinoem«;nt — ^Ii^levatob Siqnalino Ap- 

paratus. 

The Payne patent. No. 1,108,782, for electric aignaling device far ele- 
vators, covers only improvements on the prior art, and the claims must be 
strictly limited to the devices described and sbowiL Claim 3, as so lim- 
ited, held not infringed. 

2, Patents ^=>S28 — Infringement — BT.evator Signaling Appabatcs. 

The Andren patent, Na 1,109,950, for an elevator signaling apparatus, 
held not infringed. 

Appeal from the District Court of the United States, for the South- 
ern District of New York. 

Suit in equity by the Elevator Supply & Repair Company against 
the New & Beaver Arcade Company and Franz A. Boedtcher. Decree 
for defendants, and complainant appeals. AflSrrmed. 

On appeal from a decree dismissing the bill alleging the infringe- 
ment of the Payne and Andren patents, owned by the complainant. No 
opinion was delivered in the court below, 

Newell & Neal, of New York City (Emerson R. Newell, of New 
York City, of counsel) for appellant. 
James H. Griffin, of New York City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

^=;»For oUier cases see same topic ft KBY-NUMBER in all Key-Numbered Digests tk iDdezsB 
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COXE, Circuit Judge. The Payne and Andren patents in controver- 
sy are owned by the complainant. They relate to signal apparatus for 
elevators. The alleged infringing devices were installed by the defend- 
ant Boedtcher in the elevator system in the New & Beaver Arcade 
Building, New York. Claim 3 of the Payne patent and claims 1, 3, 
4, 5, 10, 12, 14, 15, 18 and 19 of the Andren patent are involved. 

11 J The Payne patent No. 1,108,782 relates to the same subject-mat- 
ter covered by the earlier patents granted to McLean and to Payne him-- 
self. It is at best only an improvement over what is disclosed in the 
prior patents. McLean has a single door switch with two circuits 
passing throu^ ;t; Payne has dispensed with one of these circuits 
and utilizes a single circuit for controlling the up and down restoring 
magnets which was the method employed by many of the prior art 
commutator systems. The patent in suit embodies only minor changes 
over the prior patent to Payne No. 756,275, viz., the manually operated 
door switches which were old and are shown in the McLean patent 
, No. 728,409. -. _ 

The Payne patent contains 43 claims, but one only — claim 3 — is in- 
volved ; it is as follows : 

"3. In an elevator signaling apparatus In combination, a car, electrically* 
operated signaling means, means for operating the same comprising an up 
and a down passenger's-button at a floor and mechanism corresponding to and 
set by each button, an electrically-controlled restoring means for each pass^- 
ger's^button-set mechanism, a single normally. open switch controllable by the 
car-operator, and a circuit-shifting switch serving to connect said single nor« 
mally-open switch with said restoring means alternately." 

We have here a combination containing the following elements : 

1. A car J 

2. Electrically-operated signaling means ; ' 

3. Means for operating the same compri^g an up and a down pas- 
senger's-button at a floor ; 

4. Mechanism corresponding to and set by each button ; 

5. An electrically-Hiontrolled restoring means for each passenger's- 
button-set mechanism ; 

6. A single normally open switch controllable by the car operator; 

7. A circuit-shifting switch serving to connect said single normally- 
open switch with said restoring means alternately. 

It is not pretended that this combination produced any broadly new 
results or in any way revolutionized the art. The patentee distinctly 
says that his object is "to improve upon constructions heretofore used, 
and particularly to improve upon the construction set forth in my prior 
patent," 

In other words, the patent is intended to cover the improvements 
which the patentee contends he has contributed to an art which was 
occupied by many skillful and ingenious electricians. So far as the 
patent in suit is concerned, Payne cannot be considered as a pioneer, 
but only an improver upon existing structures and methods. Claim 3,- 
if sustained, must be limited, in view of the prior patents to Payne and 
McLean, to the structures having the elements enumerated above. 
There is no room for the application of the doctrine of equivalents^ 
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One of the features of the plaintiff's system is "a maintaining circuit" 
which the defendant does not use; neither does it use the "single 
normally open switch" ; it employs two switches. It does not employ 
the Payne maintaining circuit or the fourth or seventh element of 
the combination, as stated above. 

[2] But little need be said regarding the Andren patent. During the 
trial the counsel for the complainant frankly stated as follows : 

"We are perfectly free to admit that prior art patents* prior to Payne and 
Andren has commutators; commutator apparatus to set and restore signals. 
That is old. We all know that 

"The Court: That is a selective apparatus? 

"Mr. Newell: Yes, sir; selective for setting and selective for restoring.** 

The first claim is as follows : 

**In an elevator car signaling npparatns, the C(Mnblnation of a signaling de- 
vice, means for automatically and selectively restoring the signal, and a cen- 
trifugal governor operated by the car and controlling said restoring means." 

It is unnecessary to recite them all. All of these claims have as an 
element, in somewhat differing language, automatic means for selec- 
tively restoring the signals. Claim 14 has an element, "a switch con- 
trollable by the operator of th^ car,"' which the defendant does not 
have. We think the court properly construed the words "governed by 
the stopping of the car," etc., as not applicable to the defendant's sys- 
tem. 

We are of the opinion that these causes were correctly decided and 
that the decrees should be aiiirmed. 



KLAUDER-WELDON DYEING MACH. CO. v. GILES et al. 

(District Coort, N. D. New York. March 29, 1919.) 

1. Patents <g=»328— Validity and Infringement— If arn Dyking Machine. 

The Weldon patent. No. 659,900, for a yarn dyeing machine, discloses 
invention and Is valid, but in view ot the prior art is entitled to only a 
limited ran^e of equivalents. As so limited, it la not infringed by the 
machine of the Giles patent, No. 1,146,324, which, while also an improve- 
ment 6n the prior art and producing the same result, does so by a different 
combination of old elements, some of wbioh are neither the elements of 
the Weldon machine nor their equivalents. 

2* Patents ^=s>22— Infringement— **EQtJivAi4KNT" Parts. 

To be equivalents, two elements found in different machines or devices 
in the same art must not only perform the same function in the respective* 
combinations, but must perform that function in substantially the same 
manner. 

[Ed. Note.— For other cases, see Patents, Cent Dig. ( 24; Dec. Dig. «=» 

For other definitions, see Words and Phrases, First and Second Series, 
, Equivalent.] 

In Equity. Suit by the Klauder- Weldon Dyeing Machine Company 
against John H. Giles and the John H. Giles Dyeing Machine Com- 
pany. On final hearing. Decree for defendants. 

See, also, 224. Fed. 515 ; 228 Fed. 512, — C. C A. — . 

^=»Por oth«r eases i«e sam* topio A K£IT<NCMBSR In aU Koy-Niunbered DlcesU ^k Indexes 
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This IS a suit in equity to restrain alleged infringement of Weldon 
patent No. 659,906, for improvements in yarn dyeing machines, and 
for an accounting. Claim 1 is in issue. 

Duell, Warfield & Duell, of New York City, for complainant. 
A. D. Salinger, of Boston, Mass., for defendants. 

RAY, District Judge. The patent in suit. United States letters pat- 
ent No. 659,906, was issued October 16, 1900, to Leonard Weldon, for 
improvements in yarn dyeing machines, and is now owned by the com- 
plainant. 

There was a contest in the Supreme Court of the state of New York 
over this ownership, which was made by the present defendant; but, 
beaten in that litigation, it is now contended that the invention and 
letters patent are worthless. The defendants having devised and con- 
structed a competing machine, with some differences in construction 
and improved somewhat, but one acting on the same general principles 
to produce precisely the same result or accomplish the same object, 
now contend they do not infringe. The plaintiff and its predecessors 
have been in business in the same plant at Amsterdam, N. Y., for some 
30 years, and from early in 1908 to the spring of 1913 the defendant 
John H. Giles was the vice president and general manager and direc- 
tor of, and a stockholder in, the plaintiff corporation, Some 50 per 
cent, or more of its business has been in the machines in suit, and 
about 70 to 75 per cent, of all the dyeing machines in use in the United 
States has been of the complainant's production. This patent has been 
acquiesced in by the general public and by the defendjint Giles until 
he severed his connection with the complainant. 

Soon after this suit wias commenced, on motion of complainant, this 
court granted a preliminary injunction, its issue and operation being 
suspended pending appeal, but on appeal the order granting the injunc- 
tion was reversed. Judge Lacombe, writing the opinion of the Circuit 
Court of Appeals (Klauder- Weldon Dyeing Mach. Co. v. Giles et al., 
228 Fed. 512 C. C. A. ), held that on. the record presented in- 
fringement was not shown. The complainant contends it has now 
made and presented a record showing infringement. • 

[1] The claim in issue of the patent in suit reads as follows: 

"1. In a rotary dyeing machine, the combination with the dye tub, of a pair 
of wheels mounted on a shaft to turn In bearings on the dye tub, an outer and 
inner circular series of sticks to hold the skeins, the inner series of sticks 
having bearings for their ends in revoluable adjustable parts, a lever con- 
nected with each of the parts to revolve the same, a bolt on the lever, and a 
rack to engage the bolt secured upon each of the wheels, as set forth.'' 

The complainant contends that all the elements of this claim are 
present in defendants' device. The defendants claim their device does 
not have **a lever connected with each of the parts to revolve the same, 
a bolt oft the lever, and a rack to engage the bolt secured upon each of 
the wheels, as set forth." 

Two large wheels or rings are, at a considerable distance from each 
other, mounted on a single axle or shaft and revolve with it. In the 
rim at the periphery of each ring or wheel are sockets which receive 



Digitized by 



Google 



7iS 231 FBDQBAL aSPOBVBB 

"sticks" or bars of wood extending from the one to the other and these 
"'sticks" hold one end of the skeins of yam. Movably attached to 
each of these two large wheels or rings is a smaller ring or wheel jMro- 
vided with sockets which receive other bars of wood or "sticks" ex- 
tending from the one to the other and receiving the other end of the 
skein of yam. There is a tub of dye on which the shaft is mounted 
in suitable bearings into which the wheels or rings pass as they tum 
carrying the yarn to be dyed. By suitable appliances and by partially 
turning these smaller rings or wheels the tension on the skein is 
varied. In complainant's device this partial turning of these smaller 
wheels or rings on the larger ones is effected by means of a lever "con- 
nected with each of the parts to revolve the same, a bolt on the lever, 
and a rack to engage the bolt secured upon each of the wheels." These 
large rings or wheels have arms or spokes similar to the ordinary 
wagon wheel, only a lesser number, and the 'lever" shown in the pat- 
ent in suit is pivoted at its lower end on a bar of wood or iron extend- 
ing from one spoke or arm to another, and at ^ distance above its 
pivoted end is attached to the smaller ring or wheel, so as to move the 
same when the lever is operated. The rack is a toothed piece of curved 
iron, the curve corresponding with that of the periphery of the wheel, 
also attached to the same spokes or arms of the large wheel, but at a 
considerable distance above the bar before mentioned. This lever can 
be swung or moved on its pivot from and towards each of the two 
spokes or arms mentioned, and when so moved it of course carries the 
smaller ring or wheel with it back and forth. If, now, we provide 
this lever with means for engaging the toothed rack, we have locking 
means, so that the "sticks" connected with the smaller wheels are held 
in position. This locking means consists of "a bolt on the lever," 
which may be moved up and down; that is, into and out of engage- 
ment with the rack. Each large wheel has a lever and a rack. Taking 
into consideration this combination as a whole and the state of the 
art as it was when this patent was granted, there was disclosed utility 
and patentable novelty. The main object was to first properly tension 
the yarn and then maintain proper tension. It was essential, of course, 
to provide for locking the smaller rings in position. In the dyeing 
process it is essential that the skeins of yarn on the two sticks be in 
loose tension and still so taut that the yarn will travel or move on or 
around the sticks themselves to secure an uniform action of the dye 
on the entire skein of yam. The skeins must not be too loose on the 
sticks, for, if so, they will tangle. 

Infringement. 

As stated, the results obtained by the two machines in operation are 
precisely the same. Each has the dye tub; each has the two large 
wheels mounted on a single axle or shaft, with a smaller ring or wheel 
movably attached to each of such wheels. These wheels of defendants' 
machine have the sticks for the skeins of yam mounted on or con- 
nected with the wheels in substantially the same manner as in the 
patent in suit. The differences relate to the means for adjusting the 
one set of sticks relatively to the other set, so as to maintain suitable 
tension of the skeins of yam. 
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As defendants' rfiachine was patented July 15,- 1915, it is well to 
insert here the ihiims of that patent, to show the differences in con- 
struction. Such claims of patent to* John H. Giles and Donald M. 
Giles, No. 1,146,324, are as follows: 

"1. A dyeing machine haTlng an Inner and an outer set of stick-supporting 
members and means for simultaneously adjusting the relation of one set with 
reference to the other, comprising rajcks carried by the members of <me set, 
an actuating shaft journaled on the other members, pinions on the actuating 
shaft in engagement with the racks, a worm gear on said shaft, an operating 
shaft on a member of the latter set, and an operating worm on the operating 
^laft in operative engagement with the worm gear. 

'"2. A dyeing machine having an inner and an outer set of annular stick- 
supporting members, the inner of said members being journaled to move rela- 
tive to the outer members, racks on the inner members, an actuating shaft 
carried by the outer members, pinions on the actuating shaft In mesh with the 
racks, a worm gear on the actuating shaft, a radially arranged operating 
shaft suitably journaled, and an operating w<H:m on said shaft in engagement 
with the worm gear to effect simultaneously the adjustment of the inner sup- 
porting members relative to the outer supporting members for varying the 
distances between the sticka 

"3w A dyeing machine having an inner and an outer set of annular stick 
supporting members, the inn^ of said members b^ng journaled to move rela- 
tive to the outer members, racdcs on the inn^r members, an actuating shaft 
carried by the outer members, pinions on the actuating shaft in mesh with 
the racks, a worm gear on the actuating shaft, a radially arranged operating 
Ghaft suitably journaled, and an operating worm on said shaft In engage- 
ment with the worm (t»Bit to ^ect simultaneoos adjustment of the inner sup- 
porting members relative to the outer supporting members, and a squared 
end portion on the operating shaft for the application of a detachable wrench, 
substantially as described. 

''4: A dyeing machine having an inner and an outer set of stick-supporting 
members and means for simultaneously adjusting the relation of one set with 
reference to the other, comprising racks carried by the members of one set, an 
actuating shaft journaled on the other members, pinions on the actuating 
shaft in engagement with the racks, a worm gear on said shaft, a radially 
arranged operating shaft on a member of the latter set, an operating worm 
on the operaHi^ shaft in operative engagement with the worm gear, and a 
squared end portion on the operating shaft for the engagement therewith of 
a detachable wrench for Manually adjusting the position of the parts." 

This is an improvement, T think, on the complainant'^ machine, and 
such improvement constitutes patentable invention ; but this fact does 
not defeat infringement, if defendant has complainant's combination 
operating in substantially the same way to produce the same result, 
made up of allowable equivalents. Here, of course, comes in the ques- 
tion or the limitations, if any, imposed on complainant by the state 
of the prior art, as the breadth and scope 6i complainant's patent must 
be determined on a consideration of that art. 

The defendant's machine has the large wheels carried by the one 
shaft and the two inner or smaller wheels movahly mounted on the 
larger wheels, respectively, and each of these smaller wheels has a 
rack for engagement with a pinion, the teeth of which act as levers 
when in engagement with the rack on the small wheels, and when the 
pinions are tunned the small wheels turn. As a necessary consequence, 
when the pinion is in engagement with the rack and revolved any dis- 
tance, the relative position of the two sets of sticks is changed and 
the tension of the skeins of yam is regulated. There is a lever, there- 
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fore, for each part— that is, each wheel. There is an actuating shaft 
carrying these pinions, extending from one large wheel to the other 
and mounted in suitable bearings at each end on a tar extending from 
one spoke or "spider arm" to another and attached thereto. Hence 
the levers (pinions) at each end of this actuating shaft carrying them 
are supported by and on the large wheel. This actuating shaft, and 
consequently the pinions, is actuated or moved by the operator at one 
end of the machine by means of a larger pinion or worm gear mounted 
on this actuating shaft, and this larger pinion or worm gear is oper- 
ated or made to turn (thereby operating the smaller pinions or levers 
and consequently turning the smaller wheels) by means of an "oper- 
ating worm" engaged with the worm gear mounted on one of the bars 
supporting one end of the actuating shaft, and which operating worm 
therefore meshes with this large pinion or worm gear on the actuating 
shaft. This operating worm has detachable means, a crank handle, 
for turning or operating it. 

It should be mentioned that in defendant's machine the smaller pin- 
ions carried by the actuating shaft are always- in engagement or in 
mesh with the racks on the two smaller wheels. The racks on the 
smaller wheels may be integral with them, respectively, or may be de- 
tachable. 

The claim in issue of the patent in suit has. the following elements in 
combination: (1) The dye tub (common to both machines). (2) A 
pair of wheelf mounted on a shaft to turn in bearings on the dye tub 
(common to both machines). (3) An outer and inner circular series 
of sticks to hold the skeins, the inner series of sticks having bearings 
for their ends in revoluible adjustable parts (common to both machines). 

(4) A lever connected with each of the parts to revolve the same. 

(5) A bolt on the lever. (6) A rack to engage the bolt secured upon 
each of the wheels. 

Considering element No. 4, **a lever connected with each of the parts 
to revolve the same,'' in complainant's structure, its lever, a straight 
arm lever pivoted, is connected not only with the large wheel, but 
with the small wheel for the purpose of moving or revolving it, and 
there are two levers, one at each large wheel and its companion small 
wheel. In defendants' structure the pinions mounted on the actuating 
shaft (not the shaft carrying the large wheels) are levers, and there 
is one at each of the large wheels and its companion small wheel, and 
their purpose, or function, is to revolve the small wheels on the large 
wheel. Here is identity of purpose, and operation and result, but 
a difference in the form of the levers. The one is a straight arm 
pivoted lever and the other is a pinion mounted on an actuating shaft, 
but the one is clearly the equivalent of the other. The complainant's 
patent shows the straight arm pivoted lever, but the claim is not lim- 
ited in this respect. Any mechanical dictionary shows that a pinion is 
a lever. 

Considering element No. 5, "a bolt on the lever," in complainant's 
patent, the object or function of this bolt is to engage and lock. the 
lever with the rack, arjd is so constructed as to permit disengagement 
and unlocking except at the will of the operator. In defendants' ma- 
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chine the levers are always engaged with the racks respectively. There 
is no bolt on the lever, unless the "operating worm" attached to the 
large wheel and meshing with the "worm gear," forming a part of the 
actuating shaft which carries the levers (pinions), can be considered 
as such "bolt" ; that is, is the well-known equivalent of "a bolt on the 
lever/' as understood by a reference to the drawings and specifica- 
tions of the patent in suit. The result accomplished is the same, but 
can it be said such result is obtained in substantially the same way or 
by substantially the same means operating in substantially the same 
way or in obedience to the same mechanical laws? In defendants' 
machine the rack is transferred to the small wheel itself where it 
engages with the teeth of the pinion on the actuating shaft. 

Considering element No. 6, "a rack to engage the bolt secured upon 
each of the wheels," we find in defendants* machine "a rack" surely. 
There is a rack on each oi the smaller wheels, made integral with it, 
as shown in the model, not in the patent ; but this is immaterial, as it 
is adding a rack to the wheel of the patent in suit, whether made sep- 
arate and attached or integral. The location of the rack is changed 
from the large to the small wheel. The complainant contends, how- 
ever, that neither of these racks shown with which the pinions mesh 
is the rack of the claim, but that the rack is the "operating worm" e 
of the large drawing in evidence and which operates as a locking de- 
vice when at rest, and is not the "worm gear" of defendants* patent. 
But, if the "operating worm" e is the rack of the infringing machine^ 
it seems to be quite different from the rack of the patent in suit and 
hardly an equivalent. It is not secured* upon each of the wheels, ex- 
cept quite indirectly, and how does it engage the bolt? What is the 
bolt? Complainant says it is the "worm gear" {^1 of the drawing), 
and which is carried by or forms a part of the "actuating shaft," and 
meshes or engages with such operating worm. Mr. Hammer said : 

"Q. 118. Now In tWs question please recognize that the parts referred to 
are the Inner wheels of the dyeing machine ; that is, the revohible parts. Now, 
If it be assumed that *Weldon*s contribution to the art is a lever connected 
with each of the parts to revolve the same, a bolt on the lever, and a raclc 
to engage the bolt secured upon each of the wheels, as set forth,' please state 
to what extent, if any, you find that contribution present In defendants* ma- 
chine disclosed in the drawing marked defendants' machine? A. Those fea- 
tures are present in that machine, both as matter of fact and as matter of 
language. For example, the language quoted calls for a lever connected with 
each of the parts to revolve the same, those parts being the revoluble rings E, 
and it wiU be seen that each of those rings, revoluble rings, has in connection 
with it a gear wheel E. mounted upon its axle 80. That is a lever. That is 
true of each of them— each of those wheels E has Its own gear wheel B and 
its own axle. The fact Is that the axle is common to both of them, but that 
4oes not remove the construction from the actual text of the language that 
each of these revoluble parts shall have a lever to revolve the same. If you 
did not have the lever, you could not revolve the parts. Such language also 
calls for a bolt on the lever. That bolt is the tooth d of the worm gear 8i, 
which co-operates with the rack of the worm. The language caUs for a bolt 
on the lever^ I'hat is the bolt d mounted upon the axle S0, which is the axle 
of the lever, 

"By the Court: Q. 119. Which is the bolt? A. The bolt is to be considered 
the tooth which happens to be in engagement with the racH or worm when 
that woxm is still, because it is that bolt, that projection, which goes down into 
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the teeth of the rack op worm, which prevents movement and locks the levei 
In place. That language calls for a bolt on the lever, and that bolt rf, as 
Indicated by this drawing In the upper right-hand comer of the large diagram, 
shows that that bolt Is mounted on the shaft 80 of the lever. 

"Q. 120. Which Is the bolt or the lever here? A. In this model of the 
specific structure of the patent in suit the bolt is the small right angle member 
which is made to project down In between the teeth of the rack. 

''Q. 121. The bolt Is the means used to lock in the rack? A. That Is 
true. • • ♦ 

**Q. 128. Because that part of the worm engages with the tooth? A. To 
prevent movement, and Inasmuch as that bolt ^ mounted on the shaft 80, it 
is mounted on the lever, because the shaft 80 Is a part of the lever. The shaft 
80 is the axle of the gear wheel H of either the right-hand or left-hand small 
revoluble ring, and by reason of its locking function it prevents those gear 
wheels from turning, and it prevents the small riiigs, B, from turning when 
things have been adjusted to their working portion. Now we can go on with 
that quotation Just a little further. It calls 'for a rack to engage the bolt 
secured upon each of the wheels as set forth. It will be seen in accordance 
with my explanation that the bolt d, which is tiAe of the teeth of the gear 
wheel 8X, engages with the rack surface of the worm 86, so that we have 
there a rack to engage that bolt, and that rack, which is ,the worm 86, is se- 
cured here — ^it Is secured upon bearings attached to the right-hand big wheel. 
When you turn that worm you operate the right-hand small ring E with re- 
spect to the right-hand wheel. You do more than that You revolve the left- 
hand wheel B with reference to the left-hand big wheeL The left-hand big 
wheel and the right-hand big wheel, are on the same axis. They are on 
the same shaft ; they are connected together. What you put on one you put 
on the other, of necessity. It is part and parcel of the same structure, so 
that if you have a rack secured to the right-hand wheel, you have a rack se- 
cured to the left-hand wheel. If you cut that ring directly in half you could 
not work the left-hand mechanism-^you could only work the right-hand 
mechanism ; but by reason of the fact that they are brought together and tied 
together by being put on a common shaft, what you fasten to one you fasten 
to the other, so that it has a rack. It hapi)ens to be the same rack, but each 
has a rack nevertheless." 

I think it is going far to undertake to transform this "operating 
worm" into the rack of the patent in suit and the "worm gear" into the 
bolt of that patent. It seems to me difficult to apply tlie doctrine of 
equivalents to structures which differ so radically as do the machine 
of the complainant and that of defendants in this respect. In comj^ain- 
ant's machine the operator, if there be but one, changes one end of the 
sticks supported by the spiair wheels, and then goes to the other end 
or side of the machine and changes or adjusts tihat end, while in de- 
fendants' machine both ends, by turning the "operating worm," are 
adjusted simultaneously. It requires but one operator to do this, and 
thus time and travel are saved. If the operating worm be the rack 
and tl>e worm gear be the bolt of the patent in suit, or the allowable 
equivalents therefor, then infringement may be conceded. 

[2] But equivalency is made up of more than one element. To be 
equivalents the two elements found in different machines or devices in 
the same art must not only perform tlie same function in the respec- 
tive combinations, but perform that function in substantiallv tlie same 
manner. Walker on Patents (4th Ed.) 312, §§ 334, 355. kere Weldon 
was not a pioneer in this art, and therefore the complainapt is entitled, 
in view of the prior art as it was when the patent was issued,, which 
was not meager, to a somewhat narrow range of equivaknts. I think 
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die language of cQmplaitiafit's patent in suit, in view of that prior art 
and its disclosures, and in the light of which we must construe it, for- 
bids the adoption of the contention made by Mr. Hammer, which 
would be quite convincing in the case of a pioneer patent. 

The additions made by Giles do not avoid infringement, nor do 
changes in form or the substitution of allowable equivalents in each 
and every element, even if the machine be vastly improved thereby. 
Tlie grant of the Giles patent has little bearing on the questions in- 
volved here, a5 it is an improvement, as has been pointed out, and 
probably the patentees were entitled to the patent for the improve- 
ment. 

If it be true that the operating worm of defendants* structure is 
the rack, and the worm gear the bolt, and the allowable equivalents 
of the rack and bolt of the patent in suit, then we find but one rack 
and one bolt in defendants' 'machine, instead of the two racks and the 
two bolts shown and described in and called for by the patent in suit. 
In the patent in suit, if we remove the rack and bolt from either set 
of wheels (a set beiiig the large wheel and the small wheel attached to 
it), the machine becomes inoperative. When you operate the bolt 
and rack at one set of wheels, you do not affect those at the other. 
Hence the defendants' machine has eliminated one rack and one bolt, 
accepting the definitions of parts given by Hammer as correct, and 
an element essential to the. operation of complainant's machine is want- 
ing in defendants' machine, as the plaintiff's patent shows, plainly de- 
scribes, and I think calls for a lever, a rack, and a bolt, all co-operat- 
ing, at each set of wheels. In complainant's machine the bolt is in en- 
gagement, and in locked engagement, with the rack, except when it 
is desired to move ttie small wheel. Then by hand the bolt is lifted out 
of engagement, and the lever arm, carrying the bolt to which it is at- 
tached, is pushed by hand in the direction and for the distance desired, 
and then the bolt by hand or a spring attached thereto is dropped again 
into engagement with the rack. This construction and tiiese parts, 
lever, rack, and bolt, are found and must be found at each pair of 
wheels, or the: thachine is inoperative as already stated. In defend- 
ants' machine, conceding the operating worm to be the rack, and the 
worm gear to be the bolt, the one Is alzuays in engagement with the 
other, and in operattive and operating engagement when the operating 
worm is turned or revolved. ■ As the operating worm is in engagement 
with the worm .gear, or so-called bolt (so called because it has teeth 
engaged with Uae worm, or so-called rack) by friction' it holds, except 
as against force applied, the actuating shaft, and consequently the 
pinions thereon and the small wheels connected therewith, by means 
of tlieir teeth or racks which are in ez^agement with the piniohs. Ap- 
ply initial force- to the operating worm (rack) by lUrriing it, send tJiis 
force is commanicated to the worm gear (bolt) and turns it, thereby 
overcoming the lidding power of such bolt, and thence to the two 
pinions on the- actuating shaft, cauaiiig them to revolve, 'and thence 
by the leverage of such revolving pinions to the smaller wheels, caus- 
ing them to revolve the required distance. This actuating shaft, carry- 
ing the pinions and the worm gear integral with it, is in fact one ele* 
231F.— 48 . 
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ment in the defendants' combination, and may properly be described 
as an actuating shaft provided with two pinions and a worm gear to 
connect or engage with an operating worm and with the small rings 
or wheels. We cannot cut this actuating shaft into two parts, or leave 
off either pinion. If we do, the machine is inoperative. In the com- 
bination of an operating worm and a worm wheel or gear, movement 
of the operating worm is automatically prevented when force is ap- 
plied to the worm gear; but movement .is very, easy' when force is 
applied to the operating worm. It is therefore true that, if the operat- 
ing worm is left alone, the whole structure carried by the main shaft 
carrying the large wheels is locked against movement. If complain- 
ant's theory is correct, then the operating worm must be also the main 
lever, the lever, for by its tooth connection with the worm gear lifting 
force is applied to the latter, and thus the operating shaft is turned and 
the two pinions with it simultaneously, and by. means. of their toothed 
connection with the smaller wheels, respectivdy, the same lifting force 
first applied to the operating worm is applied or transmitted to them, 
and they are moved to the desired position by the leverage of the 
pinions. In complainant's machine or structure the force is applied 
directly to the long arm of the lever,- after lifting the bolt, and com- 
municated directly to the small wheel, with which the lever is directly 
connected. 

In the prior Weldon patent, No. 566,258, of August 18, 1896, we 
have the main rotatable shaft carrying the two large wheels (spiders), 
which carry one set of "sticks" and also the two smaller wheels (rings), 
one at each wheel, and which smaller rings carry the inner dye stidcs. 
These small wheels or rings are rotatable on the large wheels, respec- 
tively, and on the outer edge each is provided with teeth, which en- 
gage or "mesh" with the teeth of a small "cogwheel" carried by a cage 
attached to one arm of the spider (large whedi), which cage also car- 
ries a spring catch (or bolt) to engage with this cogwheel When this 
spring catch is lifted out of engagement with the cogwheel, the latter 
is turned or rotated by means of a key inserted therem, and by means 
of the tooth engagement of the cogwheel with the teeth on the small 
wheel or ring the latter is rotated. If the cage and spring catch had 
been dispensed with, except at the operating end, the cogwheels mount- 
ed on an operating shaft joumaled toithe large wheels, 6o as to en- 
gage with the teeth on the small wheels, both of these wheels might have 
been rotated simultaneously by the operator, located at one end or side 
of the machine, by means of a key inserted in one of ^tich cogwheels. 
This in substance is what Giles did, except that he substituted the op- 
erating worm and the worm gear for a key as a niean^ for moving the 
cogwheels and locking the mechanism, and he located the teeth on the 
inside' instead of the outside of the rims to the small wheels, so as to 
get this operating shaft carrying the pinions (cogwheels) away from 
the yarn. Giles improved on this former Weldon patent. That pat- 
ent also shows a worm gear and an operating worm, but for another 
purpose. Giles was familiar with both these prior patents, and from 
them probably got his ideas or patentable conception. I do not find it 
necessary to discuss the prior Berger patent: Here is T*liat WeldcHi 
says in his specifications of the invention claimed here : 
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"To proYide means for increasing or decreasing the distance between the 
sticks that carry the skeins, to accommodate skeins varying in length or to 
tighten the skeins after they are placed in position upon the sticks, I place the 
bearings .for the inner circular series of Micks upon rings E E, loosely jour- 
naled in the arms of the large wheels C C, or spiders, or on wheals loosely 
joumaled on the spider shaft, and provide means to move or rotate these 
rings or wheels, and thus rotate all the bearings at once on each ring toward 
or from their outer mates or sticks D. Said adjustable rings are held loosely 
in place by small angular pieces h &, etc., secured upon the inner faces of 
the arms of the large wheels. A lever H is pivoted upon a bar h^ extending 
between two spokes on each large wheel, and Is provided with a small slot I 
to receive a pin V, Near and upon the outer end of said lever is a spring 
bolt A, which is adapted to engage a curved rack e on a bar /, also secured to 
and connecting the two spokes together, ^ben it is desired to revolve, one of 
the rings in either direction, it is only necessary to raise the bolt d and 
tuim the lever S on its pivot to one side or the other, and release the bolt, to 
engage the rack ^nd to hold the lever and jrliig In the required position." 

It is clear, I think, that Giles made a new combination of dd ele- 
ments, and that, while he produces the same result as does complain- 
ant, he does not have the same combination of elements, or a com- 
bination made up in part of equivalents differently located, or ele- 
ments changed in foi'm and construction merely. There, is. not suffi- 
cient identity in the performance of their functions between the ele- 
ments of the two machines. I am constrained to the conclusion that 
defendants do not infringe. I have considered the case on the rec- 
ord now made, entirely independent of the conclusions reached on 
the former record by the Circuit Court of Appeals. There are equities 
in the case which create a desire to reach a different conclusion, but 
I am unable to do so. 

There will be a decree dismissing the bill of complaint, with costs. 



BARBER V. OTIS MOTOR SALES CO. 
^District Court, N. D. New York. March 31, 1916.) 

1. Patents ^»328 — Validitt and Infhinqbment— Vai.vb and Valve Gaab 

FOB MoTOB Engines. 

The Barber patent, No. 781.802, for a valve and valve gear for explosive 
engines, of such construction that the valves of a motor engine mfey be 
readily and quickly removed and replaced when necessary for cleaning, 
repairing, etc., is for a new and useful combination of old elements, was 
not anticipated, and discloses patentable invention of a higl^ order. 
Claims 8 and 9 also held infringed. .... 

2. Patents ^=>235 — Infringement — Inferiob ob Sufebiob Opbbation. 

That another structure Is Inferior to that of a patent, or that <t per- 
forms some other function, does not avoid infringement, When the same 
elements perform the same functions in substantially the same way. ' 

(Ed. Note. — JTor other cases, see Patents, Cent. Dig. f 371 ; Dec. Dig. 
«=5>235.] 

In Equity. Suit by William Barber against the Otis Motor Sales 
Company. On final hearing. Decree for complainant. 

This is an action in equity to restrain alleged infringement of United 
States letters patent No. 781,802, dated February 7, 1905, for "valve 
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and valve gear for explosive engines/' and \Vhich patent w^s applied 
for February 24, 1902. The complainant also asks an accounting. 

Fred F. Weiss, of New York City (Samuel E. Darby, of New York 
City, of counsel), for complainant. 

Coudert Bros., oi New York City (R* A. Parker, of Detroit, Mich., 
of counsel), for defendant. 

RAY, District Judge. Claims 8 and 9 of the patent issued to Wil- 
liam Barber, of Brooklyn, N*. Y., assignor, to Ada S. Barber, No. 
781,802, dated February 7, 1905, applied for February 24, 1902, arc 
in issue. These claims read as follows : 

"8. In an explosive motor, the combination wltli an explosion chamber hav- 
ing a T-shaped gas passage the main central or stem portion of which forms 
the explosive vapor inlet, of a vaiVe seat ring provided with gas passages 
located in the end of the head portion of the T-passage adjacent to the explo- 
sion chamber, a puppet valve carried by the valve seat ring opening toward 
the explosion chamber, a spring normally keeping the valve in the closed posi- 
tion, and a screw plug provided wltli a perforate peripheral waU and a closr 
ed outer and an open inner end closing the outer or air end of the head por- 
tion of the T-shape passage and holding the valve seat ring in position there- 
of, through the perforations In the wall of which the explosive vapor passes 
from the main or stem portion of the T to the valve at the open end of snch 
plug, substantially as shown and described. 

'M9) In an explosion motor, the comblnatloii with an explosion chamber 
having a T-shaped gas passage the main central or stem portion of which 
forms the exhaust orifice of the explosion chamber of a screw plug closed at 
the outer end, open at the inner end, and having a perforated peripheral wall, 
so as to give free communication between the central hollow thereof and the 
main stem or central passage and the explosion chamber, located In the head 
portion of the T-shaped passage, a puppet valve, the stem pf which projects 
outward through the head of the plug seated upon the inner end of the ping, 
so as to cut off communication between the main stem portion of the T-pas- 
sage and the explosion chamber, except when the same is forced away from 
the seat and toward the explosion chamber, a spring for normally keeping 
the valve in the closed position and means for forcing thervalve stem Inward, 
so as to open the valve actuated by the motor and adapted to be removed 
from contact with the Valve stem without removal from the support thereof, 
so as to 'Permit of reoioval of the plujir and valve by the unscrewing of the 
plug, substantially as shown and described." 

Title to this patent is conceded to be in the complainant. The Otis 
Motor Sales Company is a dealer in the alleged infringing device, but 
the Reo Motor Car Company is the manufacturer and also a seller of 
such device, and that company is in fact defending this action. 

[1] The complainant has proved the utility and operativeness of 
his device. In view of the prior art, does it disclose patentable inven- 
tion? This court thinks it does. A large number of prior patents 
have been introduced in evidence, but I am unable to find anything 
which anticipates, or which demonstrates that an ordinary mechanic 
skilled in the art would have produced what Barber did. 

Claim 8 calls for the combination in an explQ3ion motor of the fol- 
lowing elements, vi?. : (1) An explosion chamber which has a T-shap- 
ed gas passage, the main central or stem portion of which forms the ex- 
plosive vapor inlet. (2) A valve seat ring provid'ed with gas passages 
located in the end of the head portion of the T-passage adjacent to the 
explosion chamber. (3). A puppet valve carried: by l£e valve seat ring 



Digitized by 



Google 



BABBEB y OnS MOTOB SALES OO. "^TST 

opening toward the explosion chamber. (4) A spring normally keep- 
ing the valve in the closed position. (5) A screw plug provided with 
a perforate peripheral wall and a closed outer and an open inner end 
closing the outer or air end of the head portion of the T-shaped pas- 
sage and holding the valve, seat ring in position thereof through the 
perforations in the wall of which the explosive vapor passes from the 
main or stem portion of the T-shaped passage to the valve at the 
open end of such screw plug. 

Claim 9 calls for the combination in- an explosion motor of the fol- 
lowing elements, viz. : (1) An explosion chamber having a T-shaped 
gas passage the main central or stem portion of which forms the ex- 
haust orifice of the explosion chamber. (2) A screw plug closed at 
the outer end, open at the inner end, and having a perforated peripheral 
wall, so as to give free communication between the central hollow 
thereof and the main stem or central passage and the explosion cham- 
ber located in the head portion of the T-shaped passage. (3) A pup- 
pet valve, the stem of which projects outward through the head of. the 
plug, seated upon the inner end of the plug, so as to cut off communi- 
cation between the main stem j)orlion of the T-passage and the ex- 
plosion chamber, except when me same is forced away from the s^at 
and toward the explosion chamber. (4) A spring for normally keeping 
the valve in the closed position, (5) Means for forcing the valve sterol 
inward, so as to open the valve actuated by the motor, and adapted 
to be removed from contact with the valve stem without removal from 
the support thereof; so as to permit of removal of the plug and valve 
by the unscrewing of the plug. 

It will be seen that these claims describe the object and purpose or 
function of certain of the elements. In the specificatigns of the patent 
the patentee said: 

"The object of my invention Is to provide a motor-engine of the explosion 
vapor type of a simple and clieap form of construction, so made that the inlet 
and exliaust valves thereof may be quickly and easily removed from the bod^ 
of the motor without disturbance of the other parts, and quickly cleaned, ad- 
Justed, or renewed as occasion may require, and returned to position, and also 
to provide motors of such tjpe with a combined electric circuit making and 
breaking and speed-regulating device of improved form." 

In this litigation we have nothing to do with the electric circuit mak- 
ing and breaking and speed-regulating device of improved form. The 
patentee then says: 

*'To such ends my Invendon consiBtSy in substance, of a cylinder, a piston, 
reciprocating in the cylinder, a crank shaft in actuative connection with the 
cylinder by means of a connecting rod» an explosion chamber adjacent to the 
cylinder in communication with inlet and exhaust passages, on exhaust valve 
plug located in the exhaust passage, a normally spring-closed exhaust valve 
carried by the exhaust valve plug, a gear wheel carried by the crank shaft, 
a combined gearing and a earn wheel rigidJy mounted upon an idler shaft 
meshing with a wheel carried by the crank «haft, and a rod reciprocating 
in a slip Journal actuated by the cam so as to open the exhaust vaJve, such 
rod being adapted by rotation upon its axis to be thrown out of engagement 
with the rod of the exhaust valve, * * * aa inlet valFe bushing adapted 
to be secured in the casing of the explosion chamber, so as to be in communi- 
cation therewith, with the atmosphere, and with the explosive vapor supply 
source, and an inlet valve plug carrying a normally closed inlet valve adapt^ 
to inclose the inlet bushing, although It Is not to be understood that my in- 
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vention is limited to a device comprislDg at once all of the devices and parts^ 
before mentioned, as the same consists of the construction of certain devices 
and parts, and the construction, combination, and arrangement of certain- 
devices and parts, all as hereinafter more particularly set forth in the de- 
scription and pointed out in the claims," 

In the specifications we also find the following : 

"Above the cylinder A proper is the explosion chamber G, usually of the 
elongated form, shown extending at right angles to the axis of the cylinder A 
and having on the side of the extension forming the outer end of such cylin- 
der the exhaust orifice H and on the opposite side the Inlet orifice /, and form- 
ed in the explosion chamber wall at the end of the extension thereof be- 
tween the inlet and outlet orifices is the ignition plug orifice £/' 

It is thus plain that the explosion chamber is elongated or extended 
from side to side of Fig. 1, and that upon the upper side of the left- 
hand end of the explosion chamber, as shown in Fig. 1, is what is call- 
ed the "inlet orifice //' and on the lower side and opposite / is what 
is called the "outlet orifice H!* By inlet orifice and outlet orifice I 
think the patent means the whole of the space above the inlet valve 
and below the outlet valve respectively. Of course, the inlet orifice 
proper and the outlet orifice proper connect directly with these two 
spaces respectivel}^. The patentee goes on to say in substance thatr 

"In such devices as heretofore used the larger proportion of accidents 
thereto and stoppages thereof when in operation are caused by clogging of 
either the exhaust or inlet valves, and in order to clear the same it has here- 
tofore been necessary to remove numerous parts and uncouple the same one 
from another in- order to put the motor in condition for operation again. 
This difliculty I obviate by so constructing and securing the inlet valve to the 
casing of the explosion chamber that by the unscrewing of a single screw part 
such valve, together with its seat, may be removed bodily from the casing, 
cleaned, adjusted, or renewed, and again returned to position by reversal or 
this process, and by also providing an exhaust valve plug carrying tlie exhaust 
valve screwed into the casing, so as to close the outlet or exhaust orifice 
thereof, which exhaust valve plug and valve may be removed bodily from 
the casing by simply unscrewing the same after a set screw has been removed 
from the cam rod actuating the same, and such rod given a quarter-revolu- 
tion, the valve then being movable from its seat by the removal of a key." 

The evidence shows and it is well known that the valves of motor 
engines frequently get out of order and require cleaning and repairs 
of various kinds. A construction which is safe and of reasonable cost, 
which will enable the owner to remove and replace these valves speed- 
ily and cheaply and without injury to the motor engine, is therefore 
of great value. Here was the problem which confronted Mr. Barber, 
the inventor in this case, and the evidence shows that he solved the 
problem satisfactorily, and that his invention went into use, and that 
this defendant and others have appropriated it, to his damage and 
injury. Mr. Barber has not been guilty of any laches in endeavoring^ 
to enforce his rights. He is not' a man of wealth but this is no reason 
why courts should not give him the same consideration tliey would give 
wealthy men or wealthy corporations. I find and hold that the struc- 
ture of the patentee discloses patentable invention in .view of the prior 
art and that there is no anticipation. 

The defendant placed in evidence more than 20 different patents,, 
but no one of them /shows the co^ibination of Mr. Barber, and no one 
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of them shows a combination of elements which solves the problem 
presented to Mr. Barber, and which he successfully solved. There is 
no one element in the combination of Mr. Barber which is absolutely 
or entirely new ; but he has a pew combination and a useful combina- 
tion of old elements, and the making of this combination discloses 
patentable invention of a high order. His invention has been availed 
of by others, and several have taken a license under his patent, while 
others are boklly infringing. The defendant in this case struggled 
vainly to show a combination in any prior patent which solves the 
problem presented to this complainant. The defendant presented pat- 
ents whicli disclosed one or more of the elements found in th<? Barber 
patent, but it has been held again and again that a new an^ useful com: 
bination of old elements which resulta in a new structure of, utility,- 
and which the ordinary mechanic skilled in the: art would not have 
produced, constitutes patentable invention. 

o 
Claim 8. 

In the structure of claim 8, we have an explosive motor with a 
cylinder and a piston in the cylinder. When in operation this piston is 
drawn from the cylinder away from the combustion chamber by. the 
action of a crank shaft. As it is drawn out a charge of explosive 
vapor is taken in through a pipe and through the perforations in the 
walls of a screw plug to a valve, the inlet valve, which valve is normal- 
ly closed, and kept closed by a spring on the stem thereof, and which 
valve is opened by air pressure from the outside to permit this ex- 
plosive charge of vapor to pass into the explosion chamber. One part 
of the screw plug receives the valve, which is sustained in position 
by a ring or seating in the cylindrical plug and adjacent to an extension 
of the explosion chamber. This gas passage is T-shaped. With the 
model before us, or the drawing, the T is on its side thus, | — , with 
the head portions extending upwardly and downwardly respectively, 
and this T-shaped gas passage is closed at its upper end by the head of 
a screw plug, and at its lower end by the valve itself when in a normal- 
ly closed position. This valve is adjacent to the extension of the ex- 
plosion chamber. This main stem portion of the T-shaped passage 
leads to the outer air, or, more, properly, leads to and is connected to a 
conduit for the introduction of the explosive vapor. Next we have 
the valve seat ring provided with gas passages and this valve seat ring 
is located in the end of the head portion of the T-shaped passage and 
next to the explosion chamber ; that is, at the lower end of the head of 
the T when on its side. Next we have the puppet valve, which is car- 
ried or supported by this valve seat ring, and this valve by reason of 
pressure from the outside opens towiard the extension of the explosion 
chamber ; that is, when pushed or . pressed upon, the valve moves 
towards the explosion chamber. The spring on the stem of this valve 
keeps it normally in a closed position. Then we have the screw 
plug, which has a perforated peripheral wall and the outer (or upper) 
end is closed, and this closure terminates the upper end of this T- 
shaped gas passage. The inner or lower eivi nearest the valve itself is 
open. This screw plug closes the outer or air end of the head portion 
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of the T-shaped passage, and also holds the valve seat ring (by a shoul- 
der thereon) "in position thereof/' and through the perforations in 
the walls of this screw plug the explosive vapor passes from this main 
or stem portion of the T-shaped passage directly to the valve, or at a 
right angle tp its course when entering. 

On the trisil there was considerable contention as to what was meant 
by and what constitutes this T-shaped gas passage. Taking either 
the model in evidence or the drawings of the patent there is no room 
for question or conjecture, unless we would pervert the meaning of 
words, change the location of things described, and put the claims and 
specifications and drawings in conflict to destroy the patent. It was 
contended by the defendant on the trial that the T-shaped gas passage 
consisted of the main explosion chamber and the extension thereof and 
the passages upward to the gas explosive inlet and the passage down- 
ward to the exploded gas outlet, the one containing the inlet and the 
other containing the outlet valves, respectively. This contention cannot 
be sustained, and as I read and understand the brief of the learned 
counsel for the defendant this claim is substantially abandoned, or at 
least is not urged and insisted on. 

. It will have been observed that claim 8 deals mainly with the inlet 
and inlet valve construction. 

Claim 9. 

In this structure of claim 9 (the cylinder and explosion chamber is 
common to both claims) we have a T-shaped gas passage also, but 
not the one mentioned in claim 8, and here the main central or stem 
portion forms the exhaust orifice having connection with the explosion 
chamber. Here we have a screw plug closed at its outer end; tliat 
is, closed at its lower end as it screws in from below. This screw- 
plug is open at its inner end (upper end) adjacent to the extension of 
the explosion chamber, and has a perforated peripheral wall, and as 
a result we have free unobstructed passage from its open central por- 
tion and also from the main stem or outlet passage to the explosion 
chamber, or, what is the same thing, between the explosion chamber 
and the outlet passage by way of the central portion of the screw plug. 
This claim speaks of the explosion chamber as located in the head por- 
tion of the T-shaped passage. This means that the explosion chamber 
extension is at the head portion of the T-shaped passage, if the claim 
is now describing the location of the explosion chamber ; but I am of 
opinion this description should and does apply to the location of the 
"central hollow thereof" — that is, the central hollow of thisscrew plug — 
inasmuch as there the exhaust opening (SO') is located. Then we have 
the puppet valve of the exhaust mechanism, which shuts off com- 
munication between the "main stem portion" or outlet of the T-shaped 
passage and the explosion chamber, except when the valve ("the 
stem*') is forced away from its seat and towards the extension of the 
explosion chamber. This valve has a spring on its stem to keep it 
normally closed. Then we have means for forcing this valve stem 
inwards (pushing it upwards, as we look at the model or the draw- 
ing) and this is done by the motor, and opens the valve for the escape 
of the exploded gases. These "means" for forcing the valve stem. 
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inward, so as to open the valve, which is .actuated by the motor, are 
adapted to be removed from contact with the valve stem without re- 
moval from the support thereof by simply making a quarter turn of 
the push rod which is the support thereof. When this is done, the 
plug may be unscrewed and removed, taking 'the valve with it. 

Here we have a construction which is efficient and durable, and 
which enables the owner of the motor or its user, when the valves are 
out of order from any cause, to remove both valves by unscrewing a 
valve plug and lifting out the inlet valve in the one case, and by giving 
a quarter turn to the push rod and unscrewing and removing the valve 
plug and outlet valve in the other case, first removing a small set 
screw which holds the push rod in position. It is vain to search the 
prior art for a construction- and combtoation like this. Each and 
-every patent in evidence, which shows a* Valve otge, or a screw plug, or 
a combination of both, has one or moref obstructions to a removal of 
these parts, which interfere with the removal of the valves. Various 
of these pateuts show that efforts had been made in ihe direction of 
securing a quick removal of the valves, but no one had fuUy solved the 
problem until Barber .came into the field. In a sense and to an ex- 
tent, at least, he is a pioneer. In but one or two of the prior patents 
is any reference made to the problem which Barber sought to solve. 

On the trial and in defendant's brief much was and is said about 
push rods with tappets of both the .fixed and movable types of tappets. 
This, in my judgment, has little to do with this litigation. Push rods 
with a bent-over end forming a tappet are of course old ; but this is 
one of the elements merely in complainant's combination. His claims 
are for a combination, and the patentable invention disclosed resides 
in the combination as a whole, and not in a single element thereof. 
! Vake cages are old ; but Barber's invention does not reside in a valve 

j -cage merely. That isi but one of the elements of his combination. A 

1 French patent was put' in evidence, which had a flexible push rod; but 

j there is no evidence that such a structure was ever used, or that it 

I could be practicable. Clearly to my mind such a structure with a 

! flexible push rod would be inoperative. 



Infringement. 

That the defendant infringes the complainant's patent cannot be 
successfully denied. The defendant has ai> explosion motor with the 
explosion chamber — the chamber into which the explosive vapor mix- 
ture is introduced and in which the explosion takes place. The de- 
fendant has a valve seat ring — ^a ring-shaped portion in which is 
formed the Si^it against which the inlet valve is held normally closed 
t>y means of a spring, and this valve is of the puppet type and opens 
towards the explosion chamber. The valve seat ring of defendant 
is provided with gas passages to permit the gases of the explosive 
mixture to pass tlirough the openiilgs controlled by the valve and into 
the explosion chamber. The defendant has a screw plug, the peripheral 
wall of which is perforated, and the inner end of which plug is open, 
and the outer end is closed, and the function of this screw plug is to 
hold the valve seat ring in position. The function o.f the perforations 
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in the peripheral wall of the plug is to allow the passage of the ex- 
plosive mixture into the interior of the plug, and to the inner end 
thereof, and through the valve seat ring, and thence on into the ex- 
plosion chamber. In the Barber patent, shown in the drawings, the 
screw plug is made separately from the valve scat ring. In defendant's 
structure, the screw plug and the valve seat ring are integral. This 
is immaterial. The two, put together, are the same as defendant's, 
and defendant's is the same as the two pieces of complainant, whett 
put together so as to be operative. The function of each is the same,, 
and they operate in precisely the same way to produce the same rer 
suit. The valve seat ring in both structures forms a seat against which 
the valve is seated. The screw plug of the Barber patent, with its 
perforated peripheral wall, closes the outer or air end of the passage 
in which it is located, and which the patent calls "inlet orifice I*' and 
this is an opening through the cylinder casting to receive the valve 
structure. 

[2] Secondly, this screw plug holds the valVe seat ring in its posi- 
tion against a shoulder formed in the orifice referred to. In defendant's 
device the screw-threaded portion is integrally ce^nnected to the valve 
seat ring, and performs the function of holding the valve seat ring 
in position, and is seated against the seat formed to receive it in the 
opening through the cylinder casting. We have the same structures, 
with the same functions, substantially. The perforations in the wall 
of the screw plugs in both cases are to permit the passage of the ex- 
plosive mixture to the interior of the plugs, and thence to the inner 
open end and through the valve, and thence to the explosion chamber. 
If it be true that defendant's structure is inferior to complainant's, this 
does not avoid infringement, So long as there is legal identity of struc- 
ture, operation, and result. Patentable invention in Barber doewnot 
reside in the T-shaped passage necessarily; But Barber has a T- 
shaped passage, and whether it be a perfect T or not is immaterial. 
It is clear that defendant has a T-shaped passage. This passage may 
include others in a way and to an extent ; but this addition, if it be 
such, does not avoid infringement, as the defendant still has the equiva- 
lent of complainant's T-shaped passage. In fact, the misnomer of a 
thing plainly shown and described in a patent will not defeat the patent,. 
unless it be misleading and so confusing that a person skilled in the 
art would not know what was meant, and could not or naturally would 
not understand and be able to avoid infringement. 

It is suggested by defendant, rather than argued, that claim 9 of 
the patent in suit is not infringed, for the reason it refers to the ex- 
haust valve and plainly describes the exhaust valve of the Barber 
patent; whereas in the defendant's structure the mechanically oper- 
ated valve adapted to be removed without removal frpm its support 
or the means which actuate said value is the inlet valve. In motor 
engines sometimes the inlet valve, and sometimes the exhaust valve, 
and sometimes both, are mechanically operated. The difference is 
immaterial here, for the fact is that the defendant uses the structure 
of the Barber patent, and mere changes of form or location, without 
change of mode and principle of operation and result, will not avoid 
infringement. In the Barber patent the exhaust valve is mechanically 



Digitized by 



Google 



RICB y. PALI8ADB6 BBALTT « A1C08EMENT CO. 7®; 

Operated by mechanism which it is not necessary ta remove from its 
support, to the end that the valve cage and valve may be removed 
and replaced. In the defendant's structure the same or equivalent 
mechanism is employed in connection with the inlet valve, and this 
mechanism includes a rock arm engaging the valve stem iand a push 
rod £or rocking the arm. The valve cage and valve are removable 
from the seat in the cylinder casting without removing from its sup- 
port the rock arm which engages the valve stem to operate the valve. 
I do not see that infringement can be avoided by applying the inven- 
tion of Barber, so far as removal from the seat, etc, is concerned, to 
the inlet valve, and making the outlet valve after the principle adopted 
by Barber as to the inlet valve. The point of the invention in this re- 
spect is to make these valves removable without dismantling the ma- 
jchine. Ordinarily it is as essential to remove the one as it is to remove 
the other. It is true that claim 9 refers to an exhaust valve, but the 
def endaat has s^iprc^riated that identical combination and has secured 
all its advantages and benefits in its inlet valve structure. 

On the trial defendant's expert pointed out certain daimed .advan- 
tages secured by the defendant's construction. This is immaterial, 
so long as the defendant uses the complainant'sxombination or equiva- 
lents ^erefor^ Added advantages in some cases may show patentable 
improvement over the infringed structure or combination; but these 
advantages, when they exist, even if patentaUe, do not justify the use 
of the prior patented combination. When a device has the same ele- 
ments perforjming the, same functions in substantially the same way as 
a prior patented device, it is immaterial that the alleged infringing 
device performs 6012^ other function. I think it clear, as before stated, 
that the defendant has used' and is using a structure which has aU 
the elements of the Barber combination combined in. the same way, 
for the same purpose, and producing the same result. 

I have found it unnecessary to go through the prior patents in detail. 
I have examined them all carefully and am satisfied : 

1. That the Barber patent is valid, and was not anticipated; that 
•it discloses patentable invention, in view of and in the face of the prior 
art. 

2. This is true of all the claims in issue. 

3. The defendant infringes the claims in issue. 
There will be a decree for the complainant, with costs. 



RICE V. PALISADES REAJLTY & AMUSEMENT CO. et al. 

(District Court. D. New Jersey. July 12, 1915.) 

Patents ^=»167(1) — Constbuction op Claims — Negative IfiMiTATioNS. 
A specification in the claims of a patent of a "short rail" as an element 
of an amusement device consisting of a vehicle in the form of an auto- 
mobile running on a circular track, the purpose of such rail being to 
engage certain idler wheels on the car and cause them to rotate ''at cer- 
tain points in the travel of the car," to carry out the illusion that the 
vehicle Is an automobile when approaching and leaving the station, con- 

BS»F«r other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digesta ft Indezee 
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sdtutes a valid and effeetiTe negatiy^ limitatioB, wblch exelbdes from 
the in volition a track liaving a continuous rail which causes the Idler 
wheels to rotate during the entire run of the car, 

[Ed. Note.— For other cases, see Patents, Cent Dig. f 243; Dec. Dig. 
. <S=>167(1).] 

2. Patents ^p=>328 — Infbingeuent — ^Amusement Vehiclb. 

The Rice patent, No. 622,302, for an amusement vehicle, construed, and 
held not infringed. 

In Equity. Suit by Robert F. Rice (Walter Ottel, as administrator, 
substituted) against the Palisades Realty & Amusement Company and 
another. On final hearing. Decree for defendants. 

Decree affirmed 231 Fed. 997, C. C. A. . 

Rudolph Schroeder, of Hoboken, N. J., and John M. Bovey, of 
New York City, for plaintiff. 

Edmund W. Wakelee, of Englewood, N. J., arid Edwin J. Prindle 
and Wendell J. Wright, both of New York City, for defendants. 

HAIGHT, District Judge. This suit was originally instituted by 
Robert F. Rice for an alleged infringement of patent No. 822,302, 
issued to him on June 5, 19&. He died pending the suit, and Walter 
Ottel, who was appointed administrator of his. estate, was substituted 
as plaintiff. The patent relates to an amusement device. The defend- 
ant Palisades Realty & Amusement Company operates an amusement 
park at Palisades, N. J., of which the defendant Nicholas M. Schenck 
is the general manager. It is claimed that an amusement device which 
is installed and operated in that park infringes the plaintiff's patent. 
The defendants have interposed the usual defenses of invalidity for 
want of novelty and lack of invention and noninfringement. 

[1] The view which I entertain makes* it unnecessary for me to 
consider the first two defenses. The patent states that the object of 
the invention is : 

"To provide an inexpensive, but attractive, vehicle in the form of an imita- 
tion mitomolHle or touring car, which shall be especially adapted to be 
operated upon pleasure raUways similar to those found at pleasure resorts 
and for the amusement and pleasure of patrons." 

The specifications explain that the vehicle may be propelled by any 
suitable means, as, for instance, electricity employed through a third 
rail. The body is mounted upon ordinary flanged car wheels, designed 
to run upon rails constituting an endless track. In order to give the 
appearance of an automobile, four regular automobile wheels are pro- 
vided, which are designated in the patent as "idler wheels." They per- 
form no function, except to give to the vehicle the appearance of an 
automobile. At the station or platform where it was intended that 
the patrons should enter and alight from the cars, the patentee pro- 
vided what he termed a "short rail," parallel with the rails upon which 
the car wheels rest, and in the line of travel of the "idler wheels." 
This was designed to engage the "idler wheels" when approaching and 
leaving this part of the track and cause them to rotate, thus creating 
the illusion of an automobile moving on regular automobile wheels. 

'^s»For other casM bm same topic & KBT-NUUBBR in aU Kejr-Numbered Di^eBtB ft laaezo* 
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The specificatioes state that the 'Sdjec wheels" are 'fdfeslgned to 
operate only as the car is passing th© stationj and are carried idle 
throughout the remainder of the run of the car, invisible frwn the 
patrons in the car," and in referring to the function of the "short 
rail" state that it causes the idler wheels. "to turn only by reason of 
their engagement with said rail and for the length of said, rail only." 
All of the claims of the patent, except tlae fifth, are claimed to be in- 
fringed. In the second, third, fourth, and sixth claims the "short 
rail" is an element. In the second claim it is described as :"a short rail 
to be engaged by the said idler wheels to rotate the same: at certain 
points in the travel of the car" ; in the third claim, as "a spring-actuat- 
ed short rail in the path of travel of the said idler wheels adapted to be 
f Fictionally engaged thereby" ; in the fourth claim, as. "a short rail 
beside the trade, in line with the travel of the said idler wheels; to 
engage and operate the same while the car is passing over said short 
rail"; and in the sixth claim, as "a diort rail to be engaged by the 
said idler wheels for operatingthe same." In the first claim, the short 
rail is not specifically mentioned, but there is -substituted the phrase 
"means for engaging said idler wheels at c^r/^(Mi» times to insure their 
rotation." 

While the defendants contend with some force that there are sub- 
stantial differences between the vehicles used to their device and ,that 
of the patent, which, in view oi the- limitations of the claims, are suffi- 
cient to avoid infringement, I have found it unnecessary to consider 
them, and it has been assumed for the purposes of this decision that 
the respective vehicles are substantially the same. The essential dif- 
ference between the complete device of the patent and that used by 
the defendants is the rails or tracks which operate or rotate the so- 
called "idler wheels." The defendants employ w6oden rails or tracks 
extendii^ around the complete circle which the vehicle covers in its 
run, and which are designed to engage the so-called "idler wheels" 
at all times, and thus cause them to rotate during the entire run of the 
car. As the^^^short rail" is spedficaily an element of each of the claims 
in suit, except the first, the defendants do not infringe these claims, 
unless they employ in their device the "short rail" of 3ie patent or an 
equivalent thereof. Thel^'short rail** is described in the patent as 
"Ae means by which these wlieels (the idler wheels) are operated 
while passing a station." < This description, taken in connection with 
the parts of the specifications above referred to, and the further state- 
ment in the patent that at the particular location or station in the road 
where patrons are to ^t in and out special means are provided for 
carrying out the ilhisorjr effect of a touring-car, "which feature, in 
connection with the special construction of the car, comprises the sub- 
stance of the inzrention" leads to the inevitable conclusion, I think, 
that the "short rail" mentioned in the claims is not a rail or track ex- 
tending throughout the length of the course the car is to travel, as 
in the defendants' device, but is in fact a short rail, when compared 
with the length of the whole track, designed to rotate the "idler wheels" 
only at a certain point and thus create the illusion only at that point 

[2] The patentee, having limited his claims to such a rail, has ex- 
cluded from his invention a rail or track such as is used in the de- 
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f endants' device, to the same extent as though he had stated that the 
invention did not cover a rail extending completely around the track. 
Nor do I think that the rail used in the defendants' device can be 
considered an equivalent of the "short rail" of Ae patent, for two rea- 
sons: First, because that which, by the patent, is excluded from the 
invention cannot be an equivalent of the element of the invention 
which excludes it ; and, second, because they do not perform the same 
functions. I think that the short rail of the patent was designed to 
serve two purposes, viz. : (1) To create the illusion of an automobile 
traveling on regular automobile wheels where it was exposed to public 
view; and (2) at the same time to make the construction and opera- 
tion of the vehicle inexpensive^ 

The first purpose, standing alcMie, is undoubtedly served by the rail 
of the defendants' device ; but I cannot find that the second ist One 
of the objects of the invention, as stated in the patent, was ''to provide 
an inexpensive vehicle*" As before shown, the "short rail" was to be 
constructed, according to the design of the patent, only at the place 
where the patrons were to enter and alight from the car, and conse- 
quently its construction would be inexpensive as compared with a 
wooden track extending throughout the entire length of the course to 
be traveled by the automobile, as would also the wear arid tear cm the 
tires, caused by engagement of the "idler wheels" with the "short rail," 
be necessarily very small as compared with that on tir^ continuously 
engaging the surface of the rail thiroughout the length of the run of 
the -car. There is an -additional reason why claim 3 is not infringed. 
It calls for a spring-actuated short rail. The defendants' device has 
nothing of that kind. 

As before stated, although claim 1 does not specify a short rail, it 
does contain as an element "means for engaging said idler wheels at 
certain times to insure their rotation," This is the short rail of the 
other claims or an equivalent thereof. Her?, as in the claims where 
the short rail is specified, the patentee, by providing the limitation of 
"certain times" in the claim, when the spedfications and objects of the 
invention are considered, has excluded from his invention means for 
engaging the "idler wheels" at ell times, stich*as is used in- the defend- 
ants' device. Hence the defendants' devide does not have this element 
of the claim, and, for the reasons before ^ven in discussing the other 
claims, it does not have an equivalent thereof. If the patentee, by his 
own limitation, has made his claims narrower than his actual invention, 
it is well settled that it is not permissible for the courts to broaden 
the claims to correspond with the actual invention. I am therefore 
constrained to find that none of the claims in suit are infringed. Even 
if it were possible to construe the claims broadly oiough to mclude the 
defendants' device, I doubt that the patent would th^sn involve inven- 
tion, in view of the disclosure in patent No. 789,973, issued to Hartung 
in 1905. 

The bill must therefore be dismissed, with costs. 
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THE ERSKINB M. PHELPS (three cases). 

(District Court, N. D. CaUfomia. First Division. October 22, 1915.) 

Nos; 1539Ti 15403^ 15406l 

1. Shippino ^=»132(3) — Suit fob Damage to Cargo — Condition of Goods 

When Received — Recitals of Bills of Lading. 

The recital In bills of lading of the receipt on board In good order and 
condition of a stated number of "crates iron bath tubs*' has reference to 
the bath tubs and not to the crates, and casts the burden on the ship to 
show that they were not In good condition when received. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 47^-481 ; Dec. 
Dig. <5=>132(3).] 

2. Shipping ^=5>123 — Liability fob Damage to Oabgo — Impbopeb Stowage. 

Where the crates containing bath tubs shipped from Philadelphia to San 
Francisco around Cape Horn were such as customarily used, and as had 
been used with safety on other, but different, voyages, and they were ac- 
cepted without objection, although their character was.plainly manifest, it 
was the duty of the ship to stow the tubs with reference to such crating, 
and It cannot avoid liability for their Injury on the voyage, largely by 
reason of dielr having been stowed One upon another In tiers from 6 to 
9 high, on the ground that the crating was Insufficient to withstand the 
weight upon the lower tubs^ 

£Ed. Note.— For other cases, see Shipping, Cent, Dig. §§ 225, 454, 455, 
466 ; Dec. Dig. <g=»123.] 

3. Shipping ^=>141(3) — Liability fob Dakage to Cabgo — Pebils of the Sea. 

A ship is not re=lleved from liability for damage to cargo on the ground 
of perils of the sea, where the cargo was accepted with full knowledge of 
its character, the manner in which U was packed, and the storms en- 
countered were no mofe severe than were reasonably to be expected, in 
view of the voyage and the season. 

[Ed. Note.— Fof other cases, see Shipping, Cent. Dig. § 498; Dec. Dig. 
«=»141(3).] 

In Admiralty. Suits by Holbrook, Merrill & Stetson, a corporation, 
by the George H. Tay Company, and by the Crane Company against 
the American ship Erskihe M. Phelps; Union Oil Company, claimant. 
Decrees for libelants. 

See, also, 209 Fed. 141. 

Samuel Knight, of San Francisco, Cal., for libelant Holbrook, Mer- 
rill & Stetson. 

Nathan H. Frank and In-ing H. Frank, both of San Francisco, Cal., 
for libelant George H. Tay Co. 

Denman & Arnold, of San Francisco, Cal., for libelant Crane Co. 

Andros & Hengstler, of San Francisco, Cal., for claimant. 

DOOLING, District Judge. These cases, consolidated and tried 
together, are for damage to merchandise shipped at Philadelphia on 
the Erskine M. Phelps, and destined to San Francisco by way of Cape 
. Horn. The merchandise consisted for the most part of enameled 
bath tubs and layatories and was delivereid at San Francisco in a dam- 
aged condition. 

[1] The claimant's first contention is that libelants have failed to 

^s:»For other cases see tame toi4c ft KBY-NUMBBR in all Key-Ninubered Digests ft Indexes 
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show that the merchandise was received by the ship in good condition. 
The bills of lading issued by the master recite: - 

•^Shipped Jn good <xraer and conjditlon by Btandard Sanitary Mfg. Co. 559 
crates iron bath tubs, 1.311 l>oxes lavatories, • ♦ ♦ and are to be deliver- 
ed in the like good order and condition at the port of San Francisco (the dan- 
gers of the seas only excepted) unto Holbrook, Merrill & Stetson.** 

"Shipped in good order and condition by Standard Sanitiry Mfg. Co. 575 
crated iron bath tubs, 1,237 boxes lavatories, ♦ • ♦ and are to be delivered 
in the like good order and condition at the port of San Francisco (the dan- 
gers of the seas only excepted) unto Geo. H. Tay CJo." 

"Shipped in good order and condition by Standard Sanitary Mfg. Co. 1,625 
crates iron bath tubs (3 rusty outside), 1,850 boxes lavatories, ♦ ♦ • and 
are to be delivered In the like good' order and condition at the port of San 
Francisco (the dangers of the seas only excepted) unto Crane CJo." 

It is claimant's contention that these only acknowledge that the 
crates were in good order and condition, and that libelants were bound 
to prove that the contents of the crates were in like good condition be- 
fore they could recover. Manifestly, ^s to the second bill, of lading, in 
so far as it applies to bath tubs, this contention is unsouni for it is 
therein stated "575 crated iron bath tubs" were shipped in good order 
and condition. ' ' * 

I am of the opinion that the contention is eoually unsotmd as to the 
other articles and the other bills of lading. There is no reservation 
made in any of the bills of lading. They all recite, not that the crates 
were shipped in good order and condition, but that the crates of bath 
tubs, were so shipped, and this recital relieves the shipper from making 
any further proof, until the ship shall have* controverted the facts 
recited, by evidence tending to ^ow that the contents of the crates 
were not in good condition. If the ship had qualified the bill of lading 
by reciting that the contents of the crates, or their character or condi- 
tion, was unknown, the burden of proof as to such condition would 
have been upon the libelants. In the absence of such qualification, the 
presentation of the bill of lading was prima facie proof that the articles 
were in good order and condition when received by the ship. 

[2] The second contention of claimant is that, if any damage oc- 
curred while the articles were on board ship^it was due to the insuffi- 
cient character of the crating. - But the crating was such as was then 
in general use for articles of this kind, and the character of the crates 
was plainly tp be seen when they were taken on bpard. It is in evi- 
dence that crates of the same kind, containing like articles, had been 
carried without ipju£y on other occasions, though not on a voyage 
around Cape Horn. The character of the crates being plainly manifest, 
and such crates not being unfitted for carriage by the ship, it was the 
duty of the ship to stow them in vi^w of the length of the voyajge and 
the character of the seas and weather likely to be encountered. The 
crating was not intended to be subjected to great weight, yet the bath 
tubs, weighing from 300 to 350 pounds were stowed in tiers, in some 
places six, in other places seven to nine, high. The pressure thus ex- 
erted on the lower tubs would account to a great degree for the injury 
su3tained. 

There were no latent defects in the crates. Their strength or weak- 
ness was apparent when the ship accepted them, and, indeed, the 
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master testifies th^t the tubs were not heavily enough crated to stand 
a voyage around the Horn. If this be true, he should not have re- 
ceived them for such a voyage. But it seems to me that this state- 
ment means no more than that they were not heavily enough crated 
to stand a voyage around the Horn in tiers from six to nine high. The 
burden is upon the ship to account for the injury in such a way as to 
relieve it from liability. It has not done so by its claim of insufficient 
crating, in view of the manner in which the tubs were stowed. 

[3] The third contention of the claimant is that the injury was the 
result of "dangers of the sea, to wit the natural action of storms of 
unusual severity." But the storms encountered were not greater than 
might reasonably have been expected in rounding the Horn at that 
season, and in accepting this shipment it must be presumed that it was 
accepted in view of the character of the goods, the character of the 
crating, and the weather likely to be encountered. With all these ele- 
ments before it, claimant accepted the shipment and agreed to deliver 
it in San Francisco in good order and condition. If the crating, which 
was designed in order that the tubs might stand on end, was an insuffi- 
cient crating to stow flat and in tiers, the ship should not have accepted 
the consignment with the purpose of so stowing them. If stowage on 
end were impossible, and stowage in tiers unsafe, the consignment 
should not have been received at all. 

The ship has not shown a sufficient reason for not delivering the 
cargo in good order and condition as agreed. A decree will therefore 
be entered, referring the causes to the commissioner to ascertain and 
report the amount of damage. The difficulties suggested as to the 
proofs of damage must be met as they arise. 



TWIN FALLS SALMON RIVER LAND & WATER CO. V. TWIN FALLS 

COUNTY et al. 

Plstrict Court, D. Idaho, S. D. March 23, 1916.) 

No. 485. 

Taxati on ^ =»234^ExBMFnoNB — Cabst Act Ibrioation Stbtevb— Idaho 
Statdtb. 

Sess. Laws Idaho 1899, p. 221, as amended by Sess. Laws 1913, p. 173, 
exempts from taxation "Irrigation canals and ditches and water rights 
appurtenant thereto when no water is sold or rented from any such 
canal or ditch, only to the extent that the water conveyed by such canal 
or ditch is used to irrigate lands within this state: Provided that in case 
any water be sold or rented from any sudi canal or ditch to irrigate 
lands within this state, then, and in that event, such canal or ditch shall 
be assessed for taxation to the extent that such water is so sold or 
rented." Held that, under such statute as construed by the Supreme Court 
of the state, which construction Is binding on the federal courts, a cor- 
poration organized for the promotion and construction of an irrigation 
system under Carey Act Aug. 18, 1894, c. 301, § 4, 28 Stat. 422 (Comp, St. 
1913, ( 4685), is not taxable upon any part of its system, either as to wa- 
ter rights sold or such as remain unsold. 

[Ed. Note.— For other eases, see Taxation, Cent Dig. U 381, 382; Dec. 
Dig. <is:»234.1 

^=9For other cases see same topic & KEY-NUMBER in all Key-Numbered Dlgeets ft Indexes 
231 F,— 49 
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In Equity. Suit by the Twin Falls Salmon River Land & Water 
Company against Twin Falls County, Idaho,. W. J. Young, Treasurer, 
and E. J. Finch, Auditor and Trustee, of said county. On rehearing. 
Decree for complainant. 

Richards & Haga and McKeen F. Morrow, all of Boise, Idaho, for 
plaintiff. 

A. M. Bowen and A. R. Hicks, both of Twin Falls, Idaho, for de- 
fendants. 

DIETRICH, District Judge. Broadly speaking, the question is of 
how far the property embraced in a Carey Act irrigation system is 
exempt from taxation under the Idaho statutes. The complaint was 
apparently framed upon the theory that the plaintiff had sold water 
rights up to the full capacity of its system prior to the making of the 
assessment, and that therefore it retained no taxable interest, and 
such was the theory upon which the case was originally submitted. 
Indeed, until recently, if I am not misinformed, the rule in actual 
practice has been generally recognized botli by Carey Act companies 
and public officers that to the extent of the unsold portion of the 
irrigating system, and to that extent alone, such property is subject 
to taxation. Assuming that to be the correct view of tfie law, I found 
in substance that the county officers had attempted to tax only the 
unsold portion of the plaintiff's system, and that, while it later develop- 
ed that it had no unsold capacity, it had not conceded such fact at the 
time, and I therefore held that the finding of the board of equaliza- 
tion was conclusive and the plaintiff was without present remedy in 
the courts. However, before a decree dismissing the bill was entered 
pursuant to such conclusion, the Supreme Court of the state decided 
the case of Idaho Irrigation Co. v. Lincoln County, 152 Pac. 1058, 
apparently hplding that such projects are wholly exempt from tax- 
ation, and thereupon the plaintiff filed herein a petition for rehearing, 
which was granted. The submission is now upon a reargument 

The primary question is whether such a system or any interest there- 
in is at any time subject to taxation; and there is the further inquiry 
as to how far we are here bound by the decision of the state court. 
The original of the exemption statute under consideration, enacted in 
1899 (Session Laws 1899, p. 221), was as follows : 

"AU IrrigatiDg canals and ditches and water rights appurtenant thereto, 
when the owner or owners of said irrigating canals and ditches use the water 
thereof exclusively upon land or lands owned by him, her or them : Provided, 
in case any water be sold or rented from any such canal or ditdi, then, in 
that event, such canal or ditch shall be taxed to the extent of such sale or 
rental." 

In 1912 this provision was amended to read as follows: 

"The following property is exempt from taxation : ♦ ♦ • 
"U All irrigation canals and ditches and water rights appurtenant thereto, 
when the owner- or owners of said irrigating canals or ditches use the water 
thereof exclusively upon land or lands owned by him, her or them and situated 
wholly within this state : Provided, in case any water be sold or rented from 
any such canal or ditch, then, in that event, such canal or ditch shall be taxed 
to the extent of such sale or rental/' Session Laws 1912 (Sp. Sess.) p. 23. 
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And again there was an amendment in 1913, so that the provision 
now reads : 

"Irrigation canals and ditches and water rights appurtenant thereto when 
no water Is sold or rented from any such canal or dltch« only to the extent 
that the water conveyed by such canal or ditch Is used to Irrigate lands with- 
in this state: Provided, that in case any water be sold or rented from any 
such canal or ditch to irrigate lands within this state, then, and in that event, 
such canal or ditch shall be assessed for taxation to the extent that such water 
is so sold or rented/' Session Laws 1^13, p. 173. 

It is not improbable that the first amendment had its origin in the 
facts disclosed in the case of Spokane Valley Land & Water Co. v. 
Kootenai County (D. C.) 199 Fed. 481 (decision rendered August 
19, 1912), and it is also not improbable that the second amendment 
was made to give greater precision to one of the ambiguous features 
pointed out in that decision. However that may be, the provision as 
it now staiads expressly declares what in that case the original sec- 
tion .was construed to mean, and otherwise the law remains substan- 
tially unchanged. In all of the provisions the intent of the Legisla- 
ture to divide irrigation systems into two classes, one exempt from 
and the other subject to taxation is clear. As is said in the Lincoln 
County Case, it is plain "that it was the intention of the Legislature 
to place ditches and canals from which water was sold or rented in 
one class, and those from which no water is sold or rented in a differ- 
ent class." And all the time, it may be added, both under the orig- 
inal provision and under the amendment, the principle of classification 
has been the same. This principle is that until a water right, by sale 
or dedication and use, becomes appurtenant to the land, and is owned 
directly or indirectly by the owner of the land, it shall be separately 
assessed, and that thereafter it shall be exempt; the reason for the 
exemption doubtless being that after the water right becomes attached 
to the land, it contributes its value thereto, and 3ius bears its proper 
burden of taxation in the assessment of the land. 

Now, underlying the plaintiff's contention, if I rightly apprehend 
it, is the assumption (apparently indulged in the Lincoln County Case) 
that a Carey Act company is not the owner of the works that it con- 
structs, or of its water rights. If the term "owner" is used in its 
ordinary sense, and such must be its meaning if the argument is to 
be given any validity at all, not only do I fail to see how the view can 
be maintained (so long as the water rights in the system are unsold), 
but to recognize it in all of its logical consequences will, as it seems 
to me, bring chaos into a branch of the law which already presents 
questions of the most perplexing character. That the holding or op- 
erating company to which the irrigating works ultimately pass never 
becomes the owner thereof in any real sense is to be admitted ; for, 
after such transfer is made, its status is substantially that of the older 
type of co-operative canals referred to in Spokane Valley Land & 
Water Company v. Kootenai County (D. C.) 199 Fed. 481. It is only 
the holder of the naked title. And properly I think a like view may be 
taken of the status of the title in the promoting company after the water 
rights are sold, but before a formal transfer of the system is made to 
the operating company. In such case the promofting company has ceas- 
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ed to have any beneficial interest; the system equitably belongs to the 
owners of the lands. 

But how can such a view be legitimately taken before water rights 
are sold? If at that time the promoting company does not hold and 
OWE the title and the entire beneficial interest, what is its relation to 
// the property ? It is suggested that its interest is represented by a lien, 

under section 1629 of the Revised Codes; but section 1629 does not 
purport to create or to relate to a lien upon the system for the cost of 
the construction thereof as fixed by the contract with the state, or 
a lien for the actual cost of construction, or to any lien uix)n the system. 
The liens therein provided for are given to the promoting company, as 
vendor, to secure the deferred payments due to it from the vendees 
of water rights; until a water right is sold, it is the owner of tihe 
entire system, and neither has nor needs a lien. As water rights are 
sold it is given a lien only in case the purchase price is not paid in 
cash, and Sien only upon each water right separately, for the deferred 
payment on account of the purchase price thereof, and upon the .spe- 
cific land for which such water right is sold and to which it becomes 
appurtenant. The language of the statute is: 

"Any person, company or association, furnishing? water for any tract of land 
shall have a first and prior lien on said water right and land npon whicli said 
water is used for all deferred payments of said water right" 

It therefore appears that on making the sale of a water right the 
promoting company does not release such water right from a general 
lien covering the entire system, but alienates its title to the water right, 
and as security for the purchase price acquires a lien thereon, and 
upon the farm to which the water right attaches. It is the owner 
of, not a lienor upon, the system ; it sells — ^it does not release — to the 
settler. 

It is further suggested that serious complications might arise from 
the taxation of the system, because, in the case of delinquency, it 
would be soM, and the purchaser would be relieved from the obliga- 
tions of the contract with the state ; but it has become the established 
doctrine of this jurisdiction, both in tlie state and federal courts, that 
the promoting company may mortgage the system, and it may enter 
into contracts relative thereto by which laborers' and materialmen's 
liens will attach, and such mortgages and liens may be foreclosed, and 
title thus passed to a purchaser. It is not apparent how or why com- 
plications would be more serious in the case of a tax sale than in 
the case of a sale on foreclosure of a mortgage or other lien. 

Now, bearing in mind that admittedly a corporation which owns 
an ordinary irrigating system in which water rights, are sold is bound 
to pay taxes thereon, what substantial distinction, if any, can be drawn 
between such company and one which promotes a Carey Act project? 
While the latter is, for convenience, frequently referred to as the ccm- 
struction company, it is in my judgment more aptly termed a promot- 
ing company, for it not only constructs the works, but preliminarily it 
must acquire and assemble the essential elements of the system, such 
as water rights, rights of way, and reservoir sites, and, furthermore, 
it is under the necessity of negotiating the sale of water rights, which 
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in actual practice constitutes one of its most onerous functions. In 
short, the project is its enterprise, in the success or failure of which 
it alone is financially interested, and for the success or failure of which 
it is primarily responsible. 

It will further be borne in mind that, while such a company is re- 
ferred to as a Carey Act company, it is not meant thereby that it is a 
peculiar species of corporation. The designation implies only that 
the corporation happens to be engaged wholly or in part in providing 
water for the irrigation of lands under the Carey Act. There is noth- 
ing distinctive in the origin or in the form of the organization of such 
a company; it comes into being under, and exists by virtue of, the 
general corporation laws of the state. Section 1615 of the Idaho Re- 
vised Codes provides that "any person, company of persons, associa- 
tion, or incorporated company, constructing or having constructed, or 
desiring to construct, ditches, canals," etc., may enter into a contract 
with the state. It thus appears that an ordinary corporation, provided 
its purpose as defined in its articles be broad enough, may engage, 
either exclusively or partly, in Carey Act projects, and a system fully 
constructed under the general law of the state may after construction 
become a Carey Act project as the result of the execution of an ap- 
propriate contract between the owner and the state. 

Now, in the light of these considerations, let us suppose a case : A 
corporation is organized with a purpose broad enough to authorize it 
to provide water for irrigating purposes, either by open sale, upon such 
terms as may be agreed upon with settlers whom it may persuade to 
settle upon the lands to which it proposes to conduct the water, or 
under the procedure prescribed by the Carey Act. Suppose, further, 
that this company decides to bring the water to township 4 under the 
former plan, and to the adjacent township 5 under the latter plan. 
It goes to a neighboring stream, makes two surveys as the bases for 
applications for water permits, makes the applications, and secures 
the two permits, one for the one system and the other for the other. 
After the necessary surveys, it acquires by purchase and by proceed- 
ings in eminent domain rights of wav for the necessary dams, ditches, 
and reservoirs for each system. Thus far its procedure is precisely 
the same in both cases, and its rights and titles are identical. It there- 
upon applies to the state land board and secures the segregation of the 
lands in township S, under the Carey Act, and enters into the usual 
contract, the distinctive feature of which (for such is the gist of the 
Carey Act) is that, in consideration of the assurance that no one will 
be permitted to acquire lands in this township who has not first pur- 
chased a water right from the corporation, thus eliminating the pos- 
sibility of a competitive enterprise, it will sell water rights to all actual 
settlers at not to exceed $40 per acre. Thereupon it completes its 
system and offers for sale its water rights at $40 per acre, with the 
further understanding, as is the custom, that the purchaser acquires an 
undivided proportionate interest in the canal system and the water 
right, the same to be evidenced by stock in the operating corporation, 
to which the legal title will be conveyed when the capacity of the 
system has been fully sold. 
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Now suppose, further, that the corporation, being in control of what 
it deems to be the only feasible right of way by which water can be 
carried to township 4, and therefore being without fear of competition, 
sees no advantage in contracting with the state under the Carey Act 
relative to this project, and hence proceeds independently to construct 
the other system under the general laws of the state, and upon its 
completion advertises that it will sell water rights at the same rates 
and upon the same terms as under its Carey Act project, and that the 
purchasers will acquire proportionate interests in the system and water 
right, the legal title to which will be conveyed to an operating com- 
pany, in which they will hold all of the stock, as soon as all of the 
rights are sold, just as in the case of the Carey Act project. Now un- 
doubtedly this latter system, upon its completion, and at least until 
the water rights are sold, falls within the taxable class of canals as 
defined in the statute. Indeed, at this stage it is typical of that class. 
But in what respect is it different from the other system owned by 
the same company, and why should it be taxed and the other go free? 
Is not the ownership in both cases of precisely the same origin and 
quality, and is not the sale of water rights identical in all essential 
respects? If it be said that on the Carey Act system the corporation 
does not become the absolute owner of the water rights, because it 
does not and cannot apply the water to a beneficial use, the statement is 
equally true of the other project. Hard v. Boise City, etc.^ 9 Idaho, 
589, 76 Pac. 331, 65 L. R. A. 407. 

Let us carry the illustration a little further, and suppose that, after 
the corporation has fully completed its system for the irrigation of the 
lands in township 4, it does not find a ready sale for its water rights, 
and it learns that there is another feasible source from which the lands 
may be irrigated, and it is threatened with a competitive system. Ac- 
cordingly for protection it applies to the state land board for a segrega- 
tion of the lands, and enters into a, contract with the state by which 
the project is turned into a Carey Act project. Its system is taxable 
the moment before it enters into such contract. Upon what theory 
does it cease to be taxable the moment after? The contract, pre- 
sumably, is not burdensome, but beneficial, to the company. It is the 
owner of its dam and diverting works, its rights of way, canals, and 
reservoirs, the moment before the contract is executed. In what 
manner does it become divested of such ownership the moment after? 
If it loses title, either legal or equitable, to whom does such title pass? 
The project is dedicated to a public use before the contract is entered 
into, and is charged with the burdens and obligations of such use; it 
continues to be so charged. Before the contract, upon receiving rea- 
sonable compensation therefor, the corporation is under obligation to 
furnish water to all persons in need thereof. Wilterding v. Green, 4 
Idaho, 773, 45 Pac. 134; Shelby v. Farmers' Co-op. D. Co., 10 Idaho, 
723, 80 Pac. 222 ; Bardsly v. Boise City, etc, 8 Idaho, 155, 67 Pac. 428. 
Such is its obligation after the contract with the state, the only dif- 
ference being that in the latter case it agrees beforehand that the rea- 
sonable compensation will not exceed a specified amount. In either 
case it is the sole beneficiary of the entire value of the system. The 
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proceeds of the sale of all water rights without diminution go into 
its treasury and belong to it absolutely. If the water rights are not 
all sold, it, and it alone, suffers the loss. Even in case of a forfeiture 
of its contract it is entitled to the net proceeds of the sale of the sys- 
tem. Revised Codes Idaho, § 1623. It may mortgage, incur liens 
upon, and transfer the property, the same in one case as in the other. 
In either case it may bring and defend actions affecting its title as 
well to its water right as to its rights of way and constructed works. 
Its relation to tlie project is as essentially that of ownership in the 
one case as in the other. In both cases such relation has all the at- 
tributes of ownership ; the only qualification being that in the one case 
interests in the nature of water rights are to be sold for a stipulated 
price, presumably a reasonable price, in consideration of the protection 
which the company thus gets against competition. But this limitation 
upon the power of disposition in no wise affects the quality of or im- 
pairs its title. The state of Idaho is none the le^s the owner of its 
grant lands because there is attached to the grant the condition that 
the land shall not be sold for less than $10 per acre. An absolute grant 
to a railroad company is not held nontaxable because of the condition 
that the land shall be sold to settlers for $10 per acre. 

In no real sense is a Carey Act corporation an agent of the state, 
or a trustee for the state or for the settlers. Its obligations are such, 
and such only, as it assumes in its contracts, or such as are Imposed 
upon it by the law relating to public service corporations. To it, of 
course, is applicable the fiction that in the administration of a public 
use the corporation is the agent of the state, as, for example, in the 
acquisition of rights of way, through proceedings in eminent domain ; 
but that consideration is quite immaterial. 

While it thus appears that I still adhere to the view upon which the 
catrse was originally submitted and decided, I am inclined to think 
that, in so far as concerns the present issue, the Lincoln County Case 
should be regarded as controlling. The general rule is that the fed- 
eral courts will follow the decisions of the highest court of the state 
in the construction of a local statute. The rule is subject to certain 
exceptions, but here no vested rights of the private citizen are involved, 
and no other reason for making an exception is apparent. The rev- 
enue laws of a state are peculiarly of a local character, and it is of the 
highest importance that they operate uniformly and be enforced 
against all alike; with a variance in the judicial decisions this, of 
course, would be impossible. In deference, therefore, to this rule, I 
must, upon the authority of the Lincoln County Case, grant the relief 
prayed for. It may be added that the result works no injustice, for 
when the levy was made it is thought that in fact the plaintiflF had no 
residual beneficial interest in the system. I have been at some pains 
to make plain my views upon certain phases of the controversy only in 
order to avoid misapprehension touching related questions, which are 
more or less constantly arising out of Carey Act transactions, and as 
to which the general rule here followed is not deemed to be controlling. 

Let a decree go for the plaintiflE as prayed. 
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THE TRANSFER NO. 22. 

(District Court, B. D. New York. March 30, 1916.) 

Collision ^=>71(2) — ^Landing of Car Floats at Terminal — Duty and Lia- 
BIHTY OP Tuo. 

A transfer ttig, which attempted to land two car floats at the same 
time In the night at the terminal bridges of a railroad company at Jer- 
sey City, held in fault and liable for an injury caused by one of the 
floats to another already moored, in the absence of evidence which estab- 
lished an agreement or custom which made it the duty of the railroad 
employes or those in charge of moored floats to attend to the landing of 
approaching floats and to look after the safety of those already moored, 
further than to do what they could to prevent an injury which seemed 
impending. 

[Ed. Note.— For other cases, see Collision, Cent Dig. § 101; Dec. Dig. 
e=?71(2).] 

In Admiralty. Suit by the Lehigh Valley Transportation Company 
against the steam tug Transfer No. 22, the New York, New Haven 
& Hartford Railroad Company, claimant, with the Lehigh Valley Rail- 
road Company impleaded. Decree for libelant, against the Transfer 

No. 22. 

Harrington, Bigham & Englar, of New York City (T. C. Jones, of 
New York City, of counsel), for libelant. 

Charles M. Sheaf e, Jr., of New York City, for claimant. 

B. F. La Rue, of New York City (T. C. Jones, of New York City, 
of counsel), for respondent. 

CHATFIELD, District Judge. On the morning of February 15, 
1915, Transfer No. 22, of the New York, New Haven & Hartford 
Railroad, received a signal to put two car floats loaded with freight 
cars which it had in tow into bridges 5 and 6, at the Lehigh Valley 
Terminal in Jersey City. The Transfer was between the two floats 
and went ahead in what is testified to be the customary manner, so 
as to divide the float upon her port hand from the one upon her star- 
board hand by the center pin or rack between the two bridges. 

The tide was running strongly ebb and the intention of the captain 
of the Transfer was to move the float upon his starboard hand in 
toward bridge No. 6, to a point where the bow of the float would come 
against the upper or northern rack of bridge No. 6, while Uie port 
side of the float would rest against the center pin. By running out 
lines, this float could be maintained in that position while the tug took 
the other float into bridge No. 5 and had it secured in place. 

The maneuver occurred at 1 :35 a. m., and according to the testi- 
mony not many of the force of railroad men were on duty, as it was 
Monday morning and the force had been small during the evening of 
Sunday, February 14th. But this makes no difference, as men were 
present to perform all of the duties which the railroad company under- 
took and which it claims that it was liable to attend to. 

In bridge No. 4 a float belonging to the Lehigh Valley Transpor- 
tation Company was moored. There had been a floataian upon this 

^==>For other nases see same topic & KEY-NUMBER in all Kef-Numbered Dlgesta St Indexes 
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float, but at this precise moment he had gone to the railroad office upon 
the pier. 

The floats are moored to the bridges by two lines, one at each side 
of the bow, and by four toggle pins, which pass into sockets or rings 
so as to exactly register the up and down position of the boat and to 
cause exact meeting of the track rails when the boat is held firmly 
to the dock by tightening the side lines. 

No great amount of side motion is possible at the outer end of the 
car float, unless one of these side lines be loosened and the boat with- 
drawn from the toggle pins. But in order to hold the float securely 
in her position, a breastline is run out to the rack on eadi side, and 
the testimony shows that on occasion these breastlines are loosened 
or eased up, if another boat comes in contact with the float moored 
to the bridge. This is done with the double purpose of easing the 
blow and also preventing the breaking of the line, and it appears from 
the testimony that considerable dispute has arisen between the car 
floats and the Lehigh Valley Railroad Company as to responsibility 
for broken lines under such circumstances. 

The Lehigh Valley Railroad Company disavows liability for such 
broken lines and for the safety of the floats, when properly moored, 
in case of injury by other vessels being brought into or warped into 
the terminal. 

In this case the libelant has brought its action against the tug, which 
upon invitation and by business arrangement with the Lehigh Valley 
Railroad Company was bringing a car float to the Lehigh Valley 
Railroad terminal, in order to continue the transfer of the freight cars 
upon the float, over the Lehigh Valley Railroad. 

The New York, New Haven & Hartford Railroad Company as own- 
ers of this tug have brought in the Lehigh Valley Railroad Company 
as a defendant, and the issue comes down substantially to a question 
of responsibility between the two railroad companies, as the New York, 
New Haven & Hartford Railroad Company offers testimony seeking to 
show a custom on the part of the Lehigh Valley Railroad Company 
to send men to ease off the lines or to care for the floats in the ter- 
minal, when other floats are being brought in on an ebb tide. 

The Lehigh Valley Railroad Company not only denies the existence 
of any such custom, but stands upon the broad proposition that it 
owed no duty of that sort to either the float already moored or to the 
tug and float coming into the terminal, and that the obligation to so 
maneuver the moving boats as not to injure those already in place rests 
upon the moving boat In other words, if the float already moored 
(or the railroad) sees that another boat is coming in contact and eases 
off a line to prevent breaking of the line or force of the blow, the 
Lehigh Valley Railroad Company contends that this is not an admission 
of responsibility or obligation to provide some one to perform such a 
service, but that it is rather the usual obligation resting upon any 
person to avert injury to property in any way under the control or 
care of the person when impendir^ injury is brought to that per- 
son's attention. The Express, 212 Fed. 672, 129 C. C, A. 208; The 
Jersey Central, 221 Fed. 625, 137 C. C. A. 349. 
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No substantial difference arises in the present case because of the 
ownership by the Lehigh Valley Transportation Company of the float 
in bridge No. 4, from th^t which would be presented if this float had 
been the property of the Lehigh Valley Railroad. If tlie New York, 
New Haven & Hartford tug can rely upon a duty, of either the float- 
man upon the float or the railroad employes at the bridges, to pay at- 
tention to the whistle announcing the arrival of the tug, and to man tlie 
various lines of the float in the bridge, so as to assist the New Haven 
tug in bringing its floats into place, and to prevent injury to the floats 
already moored, then the New Haven tug is not responsible for such 
injuries as might result from lack of care on the part of the men pro- 
tecting the moored boat, and would be bound only to handle the moving 
floats so as to create no negligent or unusual risk. 

If an established custom to perform this service of looking out for 
the moored boats was established on the part of the railroad company, 
then the railroad company maintaining the terminal would of course 
be liable to the boats in the bridges for broken lines, etc. Similarly, 
the existence of such a custwn, if that custom went to the extent of 
requiring the boat moored to the bridges to maintain a watchman to 
attend to its own lines, would absolve the railroad company maintain- 
ing the terminal, and the loss would fall upon the boat which was in- 
jured. 

But if the obligation resting upon the tug in charge of the moving 
boats requires it to so navigate as to use reasonable precautions in 
avoiding danger, under the conditions which must be taken into ac- 
count at the time, to vessels which are moored at the time, thicn all 
that the moving vessel can expect from either the men at the terminal 
or upon the moored float is to do whatever may be in their power to 
prevent an avoidable injury, if such an injury is impending, or to give 
warning of danger, if the dangerous condition is not apparent to the 
moving vessel. 

This would not absolve the moving vessel itom the necessity of so 
navigating as to avoid inflicting injury upon the moored vessel, in case 
no one happens to be at the precise point where his services might be 
of some assistance in making the maneuver easier for the moving ves- 
sel. Nor would the moving vessel have the right to depend upon the 
observance and help of the employ6s of the railroad at the terminal, 
in accomplishing that which the tug undertakes to do. 

The signal from the terminal, that the boat may be brought in, and 
the indication as to what bridge is to be used, and the preparation of 
the terminal only go so far as to require removal of such obstacles or 
conditions as would prevent the free and proper use of the bridges by 
the tug which is handling the floats which are to be brought in. 

In the absence of express agreement or of custom which would in- 
dicate that the railroad company operating the terminal actually at- 
tended to the moving, landing, and mooring of the floats, and that the 
tug became merely the agent of the terminal company in so doing, it 
is impossible to shift the responsibility for the natural and probable 
results of what the tug undertakes, either to the helpless float already 
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in the terminal, or to the railroad company, which stands ready to 
receive the boat which the tug is bringing in. 

According to the testimony in this case, at the terminal in question, 
upon an ebb tide, it is substantially impossible to put two floats into the 
upper (Nos. 5 and 6) bridges at the same time, without causing tlie 
lower of tl^ese floats to come in contact with the float in the bridge 
below. 

Inconvenience in taking the floats in one at a tim« is the alternative, 
but if, in order to save this time, the tug attempts to land the two 
floats at once without injury, and if it is not so fortunate as to re- 
ceive help from some other person by which consequences of danger 
may be avoided, it cannot escape liability by suggesting that it expected 
or hoped for the help which it did not receive, and that it should not 
be blamed, inasmuch as in most instances the help might have been 
obtained. 

The libelant may have a decree against the Transfer No. 22, and 
the petition to bring in the Lehigh Valley Railroad Company should 
be dismissed 



ST. LOUIS INDEPENDENT PACKING CO. ▼. HOUSTON, Secretary of Agri- 
culture, et al. 
(District Court, E. D. Missouri E. D. March 20, 1916.) 
No. 4156. 

L GONSTlTnTIONAIi LAW ^3973— MSAT INSPBCTION ACT-^RBOULATIONS BY DBPABTMXNT. 

Under the power conferred on Uie Secretary of Aerrlculture by Meat Inspection Act 
March 4. 1907, c. 2907, 34 Stat. 1260 (Comp. St. 1913, S 8681 et seq.), to make regulations 
to carry out the purposes of the act to prevent the sale in interstate commerce of 
food which is unsound,, unwholesome, or otherwise unfit for human use, the deter- 
mination by the Secretary that an article is Within such prohibition is not reviewable 
by the courts. 

[Ed. Note.— For other cases, see Constitutional Law, Cent Dig. SS 134-187; Dec. 
Dig. ^=»73.] 

2. Food ^=:»1— Mbat Inspection Act— Rbgttlations bt Depabtmbnt. 

Order No. Ml, promulgated by the Secretary of Agriculture July 15, 1914, und^r 
the Meat Inspection Act, which provides that sausage shall not contain cereal in ex- 
cess of 2 per cent, nor water or ice in excess of 8 per cent., is within the powers of 
the Secretary, valid, and enforceable ; also Tield on the evidence as a matter of fact 
that the addition of cereal or water in larger quantities tends to render the sausage 
unwholesome, especially if it is kept any considerable length of time before use. . 

[Bd. Note.— For other cas^s, see Food, Cent. Dig. |fi 1« 2 ; 'Dea. Dig. ^p9i.l 

In Equity. Suit by the St. Louis Independent Packing Company against 
David F. Houston, Secretary of Agriculture, A. D. Melvin, Chief of the. Bureau 
of Animal Industry, and James J. Brougham, Chief Inspector of such Bureau 
at St. Louis. On final hearing. Decree for defendants. 

For prior opinion, see 215 Fed. 553, 132 C. C. A. 65. 

Franklin Ferriss, J. H. Znmbalen, and Henry T. Ferriss, all of St Louis, 
Mo., for plaintiff. 

Arthur L. Oliver, U. S. Atty., and W. H. Woodward, Asst. U. S. Atty., both 
of St. Louis, Mo., for defendants. 

DY£}B, Dlstijkt Judge. The complainant's bill now stands as It did when 
first presented to the court on an application for a mandatory injunction to 
restrain the defendants from. refusing to mark as "Inspected and passed** all 
sausage manufactured by complainant, and to have the court declare void 

^s»Por other casei^seiB ^tte tbptc A KBT-NUMBBR In all Key-Kumbered Digests ft mdexM 
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• 

a TegUlation promulgated by tlie Secretary of Agricultare on Febmary 28, 
lOlS. There has been no change whatever In any of the averments. It was . 
upon the bill as it now stands that the court refused an injunction, and it 
was upon the averments in that bill alone that the Court of Appeals acted in 
reversing the judgment of this court. The Court of Appeals, in the opinion 
filed by it (215 Fed. 553, 132 O. C. A. 65). said: 

'^Basing all our statements upon the allegations of the bill, ^hich have 
never been controverted^ sausage and cereal which contain no dyes, chemicals, 
preservatives, or ingredients which render such meat or meat food products 
unsound, unhealthful, unwholesome, and unfit for human food, and which is 
not by any other reason unsound, unhealthful, unwholesome, or unfit for 
human food, is not subject to condemnation under the meat inspection law, 
except as hereafter indicated. • ♦ • The question is simply: Could he 
[the Secretary of Agriculture] prohibit the making of a compound, which 
was sound, healthful, wholesome, and free from dyes, chemicals, preserva- 
tives, or Ingredients which render such unfit for human food by a mere 
regulation? We are constrained to say that he cannot." 

The converse of this proposition is necessarily this: That if such product 
in the opinion of the Secretary be unsound, unhealthful, unwholesome, and 
unfit for human food, it Is within the power conferred upon him by law to 
prohibit, by regulation, such product from being sent in Interstate commerce. 
Assuming that all the foregoing statements be true, what is the present atti- 
tude of the case now before the court? After the cause came back to this 
court, the defendant Houston (who had not prior thereto been served with 
process, and who had not entered his formal or voluntary appearance), was 
duly served with process. Thereafter, on the 21st of June, 1W5, Houston, 
with bis codefendants, filed answers to the bill. Theh for the first time the 
allegations of the bill were "controverted.*' The cause was then brought to 
a hearing on the bill, answers, and proof. The answers of the defendants, 
while separate, are practically one and the same. Oral arguments by counsel 
were made and briefs by counsel were submitted. 

The answer of the defendant Houston seems to be full and complete, and 
pujts in issue nearly all of the material allegations of the bill. It will be 
only necessary to consider what seem to be the most important issues to be 
determined -*)y the bill and answer. The answer to the fifth paragraph of 
the bill is as follows: 

"Fifth. The defendant, for answer to the fifth paragraph of the bill, admits 
that a portion of the saugages manufactured by plaintiff are compounds and 
mixtures composed and manufactured in part from meat of hams, pork, spices, 
and cereals, if the sausage is of the type known as 'fresh pork sausage,' and 
from beef, ham, pork, cereals, spices, and other ingredients, if under the 
style known as 'Bologna' or 'Frankfurt* sausage ; that the amount of cereal 
used in said compounds and mixtures composing said sausage is as much as 
from 1 to 10 per cent, of cereals, and that varying amounts of water are also 
used. And defendant alleges that the amounpt of water so used by plaintiff 
often equals 20 to 40 per cent, of the finished product. 

"And the defendant, further answering said paragraph, denies that the 
cereal so used by plaintiff is wholesome, denies that the amount of water used 
depends upon the meat used, or the amount necessary for the compounding 
or mixture of the various ingredients; denies that said cereal is composed 
of ground grain; denies tliat the sausageB manufactured 6i/ plaintiff as al- 
leged therein are sound, healthful, or wholeawnej and denies that said 
sausages contain no ingredients which render the sausages unsound, unheaUh- 
fulj unwholesome, or unfit for human food, 

"And defendant, further answering said paragraph, states that cereal la 
a substance which is inferior to the other ingredients composing the sausages 
manufactured by plaintiff." 

Answering the eleventh paragraph of the bill, the answer In pfirt contains 
the following: 

"Defendant further denies that the amoiint of ceteal andf water so used in 
the manufacture of said soAisage did not in any waif impair thi food value 
of the product or its healthfuiness or wholesom4infiS9^ as a food»* 



Digitized by 



Google 



ST. LOUIS INDEPENDENT PACKING CO. Y. HOUSTON 781 

Tbe following denial Is made to the twelfth paragraph of the bill: 

"Defendant further denies that the said meat food products mentioned In 
said paragraph are sowid^ healthful, wholesome, or fit for hitman food" 

Answering the fourteenth and last paragraph of the bill, the defendant 
Houston says: 

'•Defendant, further answering, states that the manufacture and sale of a 
product as sausage, which product contains added cereal and water in quanti- 
ties as described In plaintiff's bill, or in any quantities In excess of the 
amount designated in said regulation, effective April 1, 1913, is false and de- 
ceptiye; that the ordinary consumer of sausage manufactured by this plain- 
tiff has no knowledge or information that sausage contains cereal and added 
water, that such Information Is not conveyed to persons who purchase plain- 
tiff's sausage at retail by any method of marking or branding now or hereto- 
fore in use by plaintiff, and that it is impracticable and impossible in the ordi- 
nary course of manufacture and distribution of sausage to mark or brand 
the same so that the purchaser at retail or the consumer will be informed As 
to the amount of cereal and water added thereto. 

"Defendant, further answering, states that the addition of cereal and water 
to sausage has for many years been condemned and disapproved by many 
authoritative writers and various well-known organlasations familiar with and 
concerned in the manufacture and sale of sausage in this country and other 
countries; that such views and opinions of such writers and organlEations 
have been widely published and discussed, and that this plaintiff knew, or in 
the reasonable and lawful conduct of its business ought to have known, of 
such views and opinions; and that such use of cereal and water in the 
manufacture of sausage constitutes a fraud and deception upon the pur- 
chaser and consumer, and the plaintiff as a manufacturer of sausage was and 
is in duty bound to conform its business to the requirements and provisions of 
said act of Congress and of said regulations of the Secretary of Agriculture, 
and that because of these facts no surprise, hardship, or injustice has beei^ 
or will be sustained by or done to this plaintiff by the enforcement of this 
regulation. 

"Defendant, further answering, states that since the filing of this suit, and 
previous to the service of the subpoena on him in said cause, the regulations 
set forth in paragraph 9 of the bill had been superseded by regulations gov- 
erning the meat inspection of the United States Department of Agriculture, 
contained in B. A. I. Order 211, which were promulgated on July 15, 1914, by 
the Secretary of A^culture, pursuant to the authority conferred upon him 
by the said Meat Inspection Act, and effective on and after November 1, 1914, 
and that a copy of said regulations wiU be produced at the hearing of this 
cause." 

The evidence shows that the regulations effective April 1, 1918, were an- 
nulled and superseded by other regulations effective November 1, 1914. TOe 
latter were in force at the time the defendant Houston was served with pro- 
cess and at the time he filed his answer. The regulations made effective 
April 1, 1913, were preceded by the following: 

••Washington. D. C, Feb. 28, 1913, 
''For the purpose of preventing the use in Interstate or foreign commerce 
of meat or meat food products under any false or deceptive name, under the 
authority conferred on the Secretary of Agriculture by the provisions of the 
act of Congress* approved June 30, 1906 (34 Stat 674), Regulation 18 is 
hereby amended by the addition of sections 15 and 16, to read as hereinafter 
set out. James Wilson, Secretary of Agriculture/' 

Counsel for complainant in his brief says: 

"The regulation Itself shows that it was not based on unwholesomeness, 
but on the question of name." 

And he then refers to the f)reamble above referred to as proof of that fact 
It appears from the evidence In the case that regulations (including the pre- 
amble) effective April, 1913, are no longer in force, but were superseded by 
regulations effective November 1, 1914. These latter regulations were adopted 
and in force when Houston was served with process and at the time the 
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answer was filed. The preamble to the regulations of 1913 Is entirely omitted 
from the regulations of 1914, now in force. This omission, in view of the 
complainant's contention, seems significant. It is true that certain paragraplis 
of the regulations of 1913 are retained in the regulations of 1914. They are 
as follows: 

Section 16, paragraph 1: "Sausage shall not contain cereal In excess of two 
per cent. When cereal is added its presence shall be stated on the label or 
on the product." 

Paragraph 2: "Water or ice shall not be added to sausage, except for the 
purpose of facilitating grinding, chopping, or mixing, in which case the added 
water or Ice shall not exceed three per cent, except as provided In the fol- 
lowing paragraph." 

Paragraph 3: "Sausages of the class which are smoked or cooked, such as 
Frankfurt style, or Vienna style, and Bologna style, may contain added water 
in excess of three per cent., but not in excess of an amount sufficient to make 
the product palatable. When water (in excess of three per cent.) and cereal 
are added to this class of sausages, the statement 'sausage, water and cereal' 
shall appear on the label or on the product, but when no cereal is added the 
addition of water need not be stated." 

If the Secretary had said in so many words that sausage containing more 
than 2 per cent, of cereal and 3 per cent, of water was unwholesome and not 
fit for food, and for that reason could not be shipped In interstate commerce, 
would there be any doubt that his action was well within the power conferred 
upon him by Congress? Not having in explicit terms so declared, what is 
the fair and reasonable deduction to be made from the regulations and all at- 
tendant facts? Why did he limit the amount of cereal and water to be used 
in the sausage? It cannot be fairly said, I think, that he had in mind only a 
"false or deceptive name." If this were true, there would have been no need 
of omitting the "preamble" to the regulations of 1913. 

The evidence in this case shows very clearly that the product called "sau- 
sage" which contains more than 2 per cent, of cereal and more than 3 per 
cent, of water is a much inferior and a much cheaper product. This is 
sought to be excused or explained on the grounds: First, that without the 
addition of cereal in excess of 2 per cent and water in excess of 3 per cent, 
the complainant and those engaged in like business, to wit. Armour, Swift, and 
others, would not be able to compete with those engaged alone in intrastate 
business. Second. That it is really a philanthropic product, in that the poor 
and the laboring man and the laboring woman could obtain such food cheaper, 
and thereby be able to hold body and soul together* 

I am free to confess that such contentions have very little weight with me. 
Centuries ago our Master said: 

vWhat man is there of you, who, if his son ask him for bread will he give 
him a stone? Or If he ask for a fish will be give him a serpent?" 

Here in this case one asks for meat, and he is given a larger quantity of 
meal and water. This may not have much, if anything, to do with the ulti- 
mate question to be decided in the case; but for some reason or other wit- 
nesses were questioned by counsel in reference to these matters and their 
testimony is in the record. 

[1] It is Insisted that the Court of Appeals settled every possible contro- 
versy that has arisen or can arise in this case. If that were true, it would 
be the plain duty of the court to accept such settlement and enter a Judgment 
in accordance therewith. As I understand the decision of the Court of Ap- 
peals, it decided one question, and that question is: 

"Could he [the Se<;retary] prohibit the ntaking of a compound which was 
sound, healthful, wholesome, and free from dyes, chemicals, preservatives, or 
ingredients which render such product unfit for human food, by a mere regu- 
lation?** 

The Court of Appeals said that he could not If the product is not healthful 
and wholesome, who is to be the judge? Is it the court or the Secretary? 
If the discretion has been lodged in the Secretary to determine such ques- 
tions, and he has exercised such discretion, the court has no power to compel 
hliji to change his judgment. Taking into consideration the regulations made 
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in 1914, together with all the facts and circumstances in evidence, I am 
satisfied that the Secretary, in the exercise of the i^seretion giren him by 
law, has determined not only that the product mentioned was being sold 
under a false and deceptive name, bnt that it was not a healthful or a 
wholesome food. 

[2] However this may be, the question as to whether the product containing 
more than 2 per cent of cereal and more than 3 per cent, of water is in fact 
a wholesome food product must be determined under the bill and answer by 
the court from all of the evidence in the case. Upon this question the issue 
between the complainant and defendant is sharply drawn. It is a simple ques- 
tion of fact The complainant affirms and the defendant denies. It was prac- 
tically conceded upon the hearing that sausage could be and was made with- 
out the use of cereal in many instances, especially in shipments to points in 
the state of Pennsylvania, where by the laws of that state cereal was pro-' 
hibited from use in a sausage product. 

The evidence in this case showed or tended to show that sausages made 
without cereal and water had superior keeping qualities to sausages made 
with cereal and water. The use of cereal reduces the price of the product 
and disguises the addition of water. The evidence in this case sailsfies the 
court that the addition of water on account of cereal accelerates fermentation, 
and consequently tends to make the product unwholesome. It is insisted, 
however, that the sausage reaches the stomach of the consumer within 12 
hours after it is made, and before it has time to ferment, sour, or decompose, 
That is a race in which the chances seem to be against the consumer. 

I am asked to find that the addition of from 5 to 10 per cent, of cereal and 
from 10 to 20 per cent, of water does not render "sausage" unwholesome or 
unfit for food. Conceding that the meat, cereal, and water used in making a 
product called sausage are in themselves sound and wholesome constituents, 
yet when they are put together in quantities ranging from 70 to €0 per cent, of 
meat, 5 to 10 per cent, of cereal, and 10 to 20 per cent, of water, is the product 
wholesome and fit for human food? I cannot bring myself to believe that 
such a product, under all of the evidence in the case, is a wholesome food. I 
must therefore find the issue, made by the pleadings in that regard, in favor 
of the defendants. 

To sum up the conclusions reached by the court, they are as follows: 

1. The regulations promulgated by the Secretary in 1914 were within his 
province and power to make, in determining the question as to whether the 
product of more than 2 per cent, of cereal and 3 per .cent, of water rendered 
such product unwholesome and unfit for human food. 

2. The evidence in the case, without regard to the regulations, satisfies the 
court that upon the issue joined the finding must be for the defendant. 

It is so ordered. The bill is dismissed. 
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HISTORICAL PUB. GO. v. JONES BEOS. PUB. 00. 

JONES BROS. PUB. 00. v. HISTORICAL PUB. Oa 

No8. 2071, 2076. 

(Circuit Court of Appeals, Third Circuit. June 23, 1916.) 

APPBAL AND BBBOR ^=9339 C1)*~FINAI« DECRBB— WHAT CONSTITUTES. 

lo a suit to restrain the intrinKement of two copyrlgbts, a decree dismissing the 
bill as to one is final as to that portion of the controversy, though it be Interlocutory 
as to the other, and therefore complainant may appeal from that portion of the de- 
cree which Is final at anv time within six months, there being no reason why a decree 
may not in part be final and In part interlocutory. 

[Bd. Note.— For other cases, see Appeal and Brror, Cent. Dig. i 1S83; Dec. Dig. 
<g=s>339(l).] 

On rearguinent. Rehearing denied, and former opinion affirmed. 
For former opinion, see 231 Fed. 638, — - O. C. A. — . 

1*ER CURIAM. This motion for reargument raises one question that may 
need a short explanation. The Historical Publishing Company's appeal was 
taken within 30 days from the entry of the decree below, but the Jones Pub- 
iishlng Company did not appeal until about four months thereafter. The 
Historical Conipany now urges that the plaintiffs appeal was too late, and 
asks us to revise our own decree accordingly. We neither noticed nor consid- 
ered the point before, and hence the language of Historical Publishing Co. v. 

Jones Publishing Co., 231 Fed. 638, CCA. , must be understood as 

used without reference to the time when the Jones Company's appeal was 
taken. Undoubtedly in that opinion we assumed the appeal to be taken from 
an interlocutory decree, but In the answer to the pending motion the Jones 
Company contends that the decree of the District Court dismissing the bill 
as to the School History was final, and that Its appeal was in time because 
it was taken under the act allowing six months therefor. We think this posi- 
tion is correct (Hill v. Railroad, 140 U. S. 52, 11 Sup. Ct. 690, 35 L. Ed. 331; 
Scriven v. North [C C A. 4th] 134 Fed. 366, 67 C C A. 348), and therefore 
hold that the Jones Company's appeal, being taken from a final decree af- 
fecting a separable subject in controversy, was properly taken and should 
not be dismissed. As the cases cited decide, there seems to be no good reason 
why part of a decree should not be Interlocutory, and part be final, for pur- 
poses of appeal, and, as we have alreiidy said In Ward v. Weber, 230 Fed. 155, 

C C. A. — , relief by injunction cannot be more eflfectiv^y refused 

than by dismissing so much of the bill as asks for such relief. Nothing more 
final on that subject can be conceived. 

The Jones Company also asserts that the red volume — Columbus and Colum- 
bia — contains more infringing material than is found in part 3; and this 
contention may be correct. We leave the matter to be determined by the 
court below, with permission so to mold its decree as to cover whatever portion 
of the red volume is found to be made up of infringing material. 

In other respects the motion for reargument does not seem to need further 
attention. 

The motion Is dismissed. 

^S9For other cases see same topic ft KET-NUMBER in all Key-Numbered Digests ft Indexes 
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GBANDISON v. ROBERTSON et aL 
(Glrcnit Court of Appeals, Second Circuit February 15, 19X4) 

No. 127. 

1. iNfiOLVENCT ^S961<1> — ^PftEFEBBfTCGa — YALIDITT. 

At oommon law, and except as forbidden by statute, an insolvent 
debtor can prefer one creditor over otiiers by a payment made in good 
faith and in satisfaction of a real debt. 

[Ed. No.— For other cases, see Insolrency, Cent Dig. K 7&-85, 88, 9(^ 
«5; Dea I>lg. «3s>61(l).] 

2. Bankruptcy ^=»166(2< 4)— "Pbefebenoes" — VALinmr — Statute— ** Vol da- 

BLB PBBnBBXNCK." 

Under Bankr. Act July 1, 1898, c. 541, § 60a, 30 Stat 562, as amended 
by Act Feb. 5, 1903, a 487, § 13, 32 Stat 799 (Oomp. St 1913, S 9644) pro- 
viding that a person shall be deemed to have given a preference if, being 
insolvent, he has within four months before the filing of the petition, or 
after the filing of the petition and before the adjudication, made a trans- 
fer of property, the enforcement of which will enable any of his creditors 
to obtain a greater percentage of his debt than any other creditor of the~ 
same class, and section 60b, as amended by Act June 25, 1910, c. 412, { 11, 
86 Stat 842 (Comp. St 1913, § 9644), providing that if a bankrupt shall 
have made a transfer within four nionths before the filing of the petition, 
or after the filing and before the adjudication, while insolvent, and the 
transfer then operates as a "preference," and the person receiving it had 
reasonable cause to believe that the enforcement thereof would effect a 
preference, it shall be voidable by the trustee, a preference, to be "void- 
able," must have been received by one who had reasonable cause to believe- 
that it would effect a preference ; but under Bankr. Act, { 67e, as amended 
In 1903 (Comp. St. 1913, S 9651), providing that all conveyances by a debt- 
or within four months prior to the filing of a petition in bankruptcy 
against him, and while insolvent, which are void as against creditors un- 
der the laws of the state in which the property is situate, shall be void 
under the Bankruptcy Act and Stock Corporation Law N. Y. S 66, pro- 
viding that no conveyance by a corporation which has refused to pay any 
of its notes or obligations when due, with intent to give preference to- 
any particular creditor, shall be valid, it is only necessary that the cor- 
poration be insolvent, and that the payment be made, not received, with 
intent to give a preference. 

(Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 
256; Dec. Dig. <g=>166(2, 4). 

For other definitions, see Words and Phrases, First and Second Series, 
Preference; Voidable.] 

8. Bankbuptct €=»303(3) — ^Pbeferences — ^Bvidsncb — Knowledob of Cbsdi- 

TOB. 

In an action by the trustees in bankruptcy to recover payments as pref- 
erences, evidence held not to show that the creditor receiving the pay- 
ments knew or had reasonable cause to believe that preferences were in- 
tended by such payments. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 462; Dec 
Dig. i8=>303(3).] 

4. Bankbuptct ^=s>308(3) — Pbetebbncbs — ^Evidbnob— Insolvbnoy and Intent 
OF Dbbtob. 

In an action by trustees. in bankruptcy to recover alleged preferences, 
evidence held to show that a corporate debtor was insolvent when it 
made payments to the creditors within four months prior to the filing of 

<S3»For otber cum sm suae topic ft KBT-NUMBBB in all Key-Numbered DigeBta ft Indexes. 
231 F.— 50 
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the petition in bankruptcy, and that It intended thereby to give a prefer- 
ence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. { 462; Dec. 
Dig. <@=s>303(3).] 

5. Bankruptcy <g=>303 (2)— Actions bt Trustee — Admissibilitt of Evidence 

— Insolvency. 

In an action by trustees in bankruptcy to recover alleged preferences, 
the admission of testimony given by the president of another creditor in 
a suit against it, over the objection by defendants that statements of 
such president could not be binding on it, was not error, where it was 
received for the purpose of showing insolvency of the creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. || 460, 461; 
Dec. Dig.^=>303(2).] 

6. Appeal and Error ^=s>232(2) — ^Presenting Questions in Lowbb CJoubt— 

Objections to Evidence — Gbounds — ^Waiver. 

Where the only objection made to such testimony when it was offered 
was that it could not in any way bind the defendants, the objection that 
the defendants were thereby deprived of their right of cross-examination 
was waived. 

[Ed. Note.-— For other cases, see Appeal and Error, Cent Dig. tS 1430, 
1431; Dec. Dig. <3=»232(2); Trial, Cent Dig. §f 211-213.] 

7. Appeal and Erbob ^=»231(3) — ^Presenting Questions in Loweb Coubt— 

Objections to Evidengb — Genebal Objections. 

General objections to evidence are sufficient, where the ground therefor 
is manifest; but, where it is not manifest, the objection must state the 
specific ground on which it is based. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. ^s»231(3) ; 
Trial, Cent Dig. §§ 194-200, 223, 226.1 

8. Bankruptcy <&=»1S2— Preferences — State Laws — ^'Turchaseb fob Valu- 

able CONSIDEBATION WITHOUT NOTICE.** 

A bank to whom payments were made by an insolvent corporation with 
intent to give a preference, and which, without knowledge of Uie cor- 
poration's insolvency, applied such payments to a demand note Indorsed 
by an officer of the corporation, and surrendered the note, and thereby 
lost its right against the indorser by failing to make presentment and 
give notice of nonpayment within a reasonable time, as required by Ne- 
gotiable Instruments Law (Consol. Laws N. Y. c. 3S) { 131, was a purchas- 
er for value in good faith, against whom the preference was not void, 
under the Stock Corporation Law (Consol. Laws N. Y. c. 59), and the 
trustee could not recover the payments under Bankr. Act, t 67e. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 255-258; 
Dec. Dig. <S=>182. 

For other definitions, see Words and Phrases, First and Second SerieSi 
Purchaser for Valuable Consideration.] 

9. Bills and Notes <&=>402, 414 — ^Liability of Indobseb — Pbesentuent a5D 

Notice — OmcER of Corporation. 

The president and treasurer of a corporation, who indorses its note, 
is entitled to presentment and notice of nonpayment to fix his liability. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. f§ 1074- 
1080, 1142, 1148-1155; Dec Dig. <g=»402, 414.] 

10. Bills and Notes ^=>397 — Liability op Indobseb — Pbesentment and 
Notice — ^Insolvency of Maker. 

The insolvency of the maker of a note does not excuse presentment and 
notice of dishonor, though the indorser knew of the insolvency. 

[Ed. Note. — For other cases, see Bills and Notes, Cent Dig. {{ 1029- 
1044; Dec. Dig. <g=>397.] 

^=s>For other cafies see same topic ft KEY-NUMBER In all Koy-Numbered Digests ft Indaxas 
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11. BAZrKB17PTOT^»»18^— PBOnSRENCES— BOIVA FiDK F^nBCHABEB. 

Where tbe indorser of a note, paid by preferepces given by a corpora- 
tion which subsequently became bankrupt, was. secured by property of 
the corporation assigned to him before the Indoirsement was made, his 
right to presentment and notice and demand before his liability is fixed 
Is doubtful;' but inasmuch as he was not clearly liable without them, 
the possibility of the loss of the right to proceed against him by applying 
the payments to the note and surrendering it to the corporation Is sufti- 
dent to make the holder of the note a purchaser for value, against 
whom, if bona fide, the payments were not void under the New York 
Stock Corporation Law, and therefore could »ot be recovered by the 
trustee in bankruptcy, under Bankr. Act, § 67e. 

[Ed. Note.--I\>r other cases^ see Bankruptcy, Cent Dig. U 255-258 ; 
Dec. Dig. <g=:>lS2.] 

Appeal from the District Court of the United States for the West- 
em District of New York. 

Suit by Wilbur B. Grandison, as trustee of the estate of the O. L. 
Gregory Vinegar Company, bankrupt, against Frederick Robertson 
and another. Decree for complainant (220 Fed. 985), and defendants 
appeal. Modified and aflSrmed. 

This cause comes here on appeal from a decree entered on March 
9, 1915. The facts are stated in the opinion. 

Dirnberger & Augspurger, of Buffalo, N. Y. (M. F. Dirnberger, 
Jr., and George A. Orr, both of Buffalo, N. Y., of counsel), for ap- 
pellants. 

Thomas C. Burke, of Buffalo, N. Y. (Thomas C. Burke, Frank •Gib- 
bons, and Henry W. Pottle, all of Buffalo, N. Y., of counsel), for ap- 
pellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This suit was commenced by the trustee 
in bankruptcy against the defendants to. recover certain payments 
claimed to have been made preferentially by the bankrupt within four 
months before the filing of the petition in bankruptcy. The District 
Court has found that, certain payments were preferential ^nd has en- 
tered a decree directing defendants to pay over to complainants the 
sum of $8,576.73. ■ , ' . - . . 

The defendants are members of the firm of Frederick Robert^son 
& Co. They are private bankers at North Tonawan<^a, N. Y. The 
O. Lf. Gregory Vinegar Company is a corporation organized under the 
laws of the state of New York, and "was engaged in t^ie business of 
manufacturing cider and vinegar in North Tonawanda in this state. 
It will be hereinafter referred to as the company. 

On February 15, 1910, an involuntary petition in bankruptcy was 
filed against it, and on March 4, 1910, it was duly adjudicated a bank- 
rupt On March ^28, 1910, the complainant was appointed trustee of 
the estate of the bankrupt. The trustee alleges in his bill that the com- 
pany was insolvent at all of the times between October 15, 19C9, and 
the tipie of the filing of the petition in bankruptcy. Ori Octdber 15, 
1909, it was indebted to defendants on two promissory, notes' of 

^=:>f'ot other cases see same topic it KEY-NUMBER in all tfey-NXimbered Digests ic Indexee 
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$5,000 each. One of these notes was made by the company. The 
other was made by the Albion Fruit Produce Company and was in- 
dorsed by the company. On November 1, 1909, the company renewed 
the note which it had made and gave a new note for $5,000^ indorsed 
by O. L. Gregory and O. L. Alexander. This note was payable on 
demand, but no demand has ever been made. There was paid, on the 
note last given, $508.53 on November 20, 1909; $1,000 on December 
1, 1909; $1,000 on December 9, 1909; and $2,534.47 on January 18, 
1910. In addition, certain other payments were made which are here- 
inafter stated. 

It may be said that O. L. Alexander, the indorser of the note for 
$5,000 above mentioned, was at the time of his indorsement the pres- 
ident and treasurer of tiie company which gave the note, and that he 
continued as president and treasurer down to the time this suit was 
brought. He was elected president on October 12, 1909, and at that 
meeting of the board of directors a resolution was adopted which 
recited that as defendants herein and the Rochester bank had refused 
to grant to the company further credit unless its notes were indorsed 
by an additional indorser, and that as Mr. Alexander was willii^ to 
indorse the renewal notes "provided certain security, as hereinafter 
stated, is given to him ;" "Now, therefore, be it resolved, that this com- 
pany assign. to the said O. L. Alexander, as collateral security for the 
indorsements, as above stated, accounts receivable of this company 
and|the proceeds thereof aggregating an amount not exceeding twenty 
thousand dollars ($20,000)." 

After the adoption of Uiat resolution, and, as we have seen, on No- 
vember 1, 1909, Mr. Alexander indorsed the note for $5,000. The 
assignment of accounts was not made at the time the resolution was 
adopted, nor at the time the note was indorsed. But thereafter, and 
as l5ie products of the company were sold, the accounts were assigned 
to him, and as the accounts were realized upon the proceeds were de- 
posited in bank to the credit of the O. L. Alexander Collateral Ac- 
count, and thereafter were applied by him on the note due to the de- 
fendants, Jlnd which are now claimed by the trustee as preferential 
payments. 

[1] At common law, and except as forbidden by statute, an insol- 
vent debtor had the right to prefer one creditor over others. If a 
payment was made in good faith and in satisfaction of a real debt, 
the fact that it operated to prevent other creditors from collect- 
ing their debt was not regarded by the common law as making it a 
voidable payment. Whatever right the trustee in bankruptcy, there- 
fore, has to recover in this suit any payments made to these defend- 
ants by this bankrupt company, he must derive from some provision 
in the Bankruptcy Act. 

[2] The Bankruptcy Act of 1898, as amended in 1903, provides in 
section 60a as follows : 

^'A pOT80fi^shftU be deemed to have given a vveterence If, being insolvent, he 
has, within four months before the filing of the petition, or after the filing of 
the petition and before the adjudication • » * made a transfer of any of 
hU property, and the effect of the enforoenient of such • • • transfer will 
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tM to enable any one of bis creditors to obtain a greater percentage of hi9 
debt than any other of such creditors of the same clai»." 32 Statutes at 
i:4irge, 799. 

And the act, as amended in 1910, provides in section 60b as fol- 
lows : 

'*If a bankrupt * ^ * shall have made a transfer of any of bis proper^ 
ty, and if, at the time of the transfer, • * • and being within four mbnths 
before the filing of the petition in bankruptcy or after the filing • • • and 
before the adjudication, the bankrupt be insolvent and the ♦ ♦ ♦ transfer 
then operates as a preference, and the person receiving it or to be benefited 
thereby, or his agent acting therein, shall then have reasonable cause to be- 
lieve that the enforcement of such * ♦ ♦ transfer would effect a preference, 
it shall be voidable by the trustee and he may recover the property or its 
value from such person.** 36 Statutes at Large, 842. 

And the act, also as amended in 1903, provides in section 67e as 
follows : 

'*That all conveyances, transfers, assignments or incumbrances of his prop- 
erty, or any part thereof, made or given by a person adjudged a bankrupt un- 
der the provisions of this act subsequent to the passage of this act and with- 
in four months prior to the filing of the petition, with the intent and purpose 
<m his part to hinder, delay, or defraud his creditors, or any of them, shall 
be null and void as against the creditors of such debtor, except as to purchas- 
ers in good faith and for a present fair consideration ; and all property of the 
4ebtor conveyed, transferred, assigned or encumbered as aforesaid shall, if 
he be adjudged a bankrupt, and the same is not exempt from execution and 
liability for debts by the law of his domicile, be and remain a part of the as- 
sets and estate of the bankrupt and 9hall pass to his said trustee, whose duty 
it shall be to recover and reclaim the same by legal proceedings or otherwise 
:for the b^iefit of the creditors. And all conveyances, transfers, or encum- 
brances of his property made by a debtor at any time within four months pri- 
or to the filing of the petition against him, and while insolvent, which are held 
null and void as against the creditors of such debtor by the laws of the state, 
territory, or district in which such property is situate, shall be deemed nuU 
and void under this act against the creditors of such debtor if he be adjudged 
-a bankrupt, and such property shall pass to the assignee and be by him re- 
claimed and recovered for the benefit of the creditors of the biankmpt. For 
the purpose of such recovery any court of bankruptcy as hereinbefore defined, 
and any state court which would have had Jurisdiction if bankruptcy had 
not intervened, shall have concurrent Jurisdiction." 30 Statutes at Large, 5G4 ; 
32 Statutes at Large, 800. 

But the trustee in his bill claims that payments made to the defend- 
ants were also made in violation of the Stock Corporation Law of the 
state, of New York, and that he is, therefore, entitled by virtue of the 
provisions in Bankruptcy Act, § 67e, to recover any payments which 
are made preferential and void under the New York act The Stock 
Corporation Law (Consolidated Laws N. Y. 1909, vol. 5, p. 5782) 
provides in section 66, among other things, that ; 

^o conveyance, asslgnm^it or transfer of any property of any such corpo- 
ration (one that has refused to pay any of its notes or other obligations, when 
due, in lawful money) by It or any officer, director or stockholder thereof, nor 
any payment made, Judgment sutTered, lien created or security given by It or by 
any officer, director or stockholder when the corporation is Insolvent or its Insol- 
vency is imminent, with the Intent of giving a preference to any particular 
creditor over other creditors of the corporation, shall be valid, except that la- 
borers' wages for services shall be preferred claims and be entitled to pay- 
ment before any other credltora out of the oorporaticMi assets In excess of 
*valld prior liens or incumbrances. • ^ • Dvery person receiving by means 
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of any such prohibited act or deed any property of the corporation shall be 
bound to account therefor to Its creditors or stockholders or other trastees. 
♦ ♦ ♦ EJvery transfer or assignment or other act done in violation of the 
foregoing provisions of this section shall be void." 

" The above act also provides that every director or officer of a cor- 
poration, who shall violate or be concerned in violating any provision 
of the section referred to, shall be personally liable to the creditors 
and stockholders of the corporation of which he shall be a director of 
an officer to the full extent of any loss they may respectively sustain 
by such violation. With this last provision we are not, however, now 
concerned. The act also prohibits the defaulting corporation from 
transferring any of its property "to any of its officers, directors or 
stockholders, directly or indirectly for the payment of any debt, or 
upon any other consideration than the full value of the property paid 
in cash." 

This Stock Corporation Law appears to be a re-enactment of sec- 
tion 48 of Laws 1890, c. 564, as amended by Laws 1892, c. 688, and 
by Laws 1901, c. 354, adding the exception that laborers' wages for 
services shall be preferred claims and a provision prohibiting general 
assignments by railroad, banking or insurance corporations. 

It is to be observed .that under the Bankruptcy Act a preferential 
payment, to be voidable, must have been received by one who had "rea- 
sonable cause to believe*' that it would effect a preference ; while under 
the New York Stock Corporation Law the invalidity of the payment is 
not made to depend upon the knowledge of the one receiving the pay- 
ment that it is a preferential payment, or upon his having reasonable 
cause to believe that it is a prei^erential payment. It depends upon 
whether the corporation or its officers in making the payment did so 
with the intent of giving a preference to any particular creditor over 
other creditors. Under the New York statute the invalidity of the 
payment is conditioned on two facts: (1) The corporation must have 
been at the time of payment insolvent, or its insolvency must have 
been imminent. (2) The payment must have been made (not received) 
with the intent of giving a preference to a particular creditor over 
other creditors of tibe corporation. 

[3] Did the defendants at the time they received any of the pay- 
ments made to them have reasonable cause to believe that a preference 
was intended or would result therefrom ? The court below answered 
this question in the negative. This brings us to inquire whether the 
trustee can maintain this suit under Bankruptcy Act, § 60b. The suit 
cannot be maintained under that section of the act unless the defend- 
ants knew or had reasonable cause to believe that a preference would 
result from the payments the trustee now seeks to recover. 

The evidence discloses that the indebtedness of the bankrupt to the 
defendants commenced in November, 1908. At that time a loan of 
$5,000 was made, and on December- 3, 1908, a second note for a 
like amount was discounted. The total indebtedness at that time was 
$10,000, and it so continued through the winter, spring and summer of 
the following year. No collateral was deposited to secure the pay- 
ment of the notes, but the latter bore the individual indorsement of 
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some of the officers of the company. When the notes became due 
they were renewed from time to time. One of the defendants testified 
that he was told in the spring of. 1909 by Mr. Gregory, then pres- 
ident of the company, that either he or a man by the name of Mar- 
tin, who was one of the officers of the company, would have to get 
out. He also remembered that he had been told by Martin that Greg- 
ory could not live within his salary and overdrew his account, and that 
he (Martin) would not stand for it. The defendants knew that dis- 
sensions existed among the officers of the company, and that after a 
time Gregory got out and Alexander became president. But they 
were never informed that there was any intention of winding up 
the business. They knew that there was a mortgage for $25,000 
against the property of the company at the time they made their first 
loan, and they knew that the mortgage was held by the National 
Bank of Commerce of Rochester, but they did not know the total 
amount of the indebtedness to that bank. 

Frederick Robertson, the active member of defendants* firm, could 
not recollect that he had inquired at any time as to the amount the 
company owed general creditors. He, however, did make some inves- 
tigation of the standing of the company and of the indorsers at the 
time of the first loan. That investigation satisfied him as to the finan- 
cial standing of the parties. He made a personal examination of the 
company's plant and regarded it as worth at that time between $50,000 
and $75,000, and he testified that he never saw a manufacturing plant 
in finer condition, and that he had had considerable experience in the 
examination of manufacturing plants, covering a period of 17 years. 
He testified he did not know at any time prior to the adjudication of 
bankruptcy that bankruptcy proceedings were imminent or even pend- 
ing, and tiiat he knew nothing of the matter before the proceedings 
were brought. The main banking business of the company (the bank- 
rupt) was done, as defendants all the time knew, with the Rochester 
bank, and the company's account with defendants was small and local. 
The president of the bankrupt company testified that he did not think 
he ever discussed with defendants the amount of the company's lia- 
bilities to general creditors and that he did not think he had ever told 
them what the amount was ; that the payments made upon the defend- 
ants' notes were made by him voluntarily and not pursuant to any re- 
quest from them; and that he had never been asked for a specific 
payment of $1,000, or $500, or any other amount. The company had 
been asked, however, to reduce its indebtedness, for reasons else- 
where stated. 

In the District Court, Judge Hazel stated that in his opinion the 
evidence was not sufficient to justify the conclusion that the defend- 
ants knew or had reasonable cause to believe tliat at the time the pay- 
ments complained of were made a preference was intended. The evi- 
dence, however, discloses that these defendants were too easily satis- 
fied as to the financial soundness of this company. It is strange that 
they did not at any time call for a statement from it of its assets and 
liabilities. But we do not think that the failure of the bankrupt to 
piomptly pay the notes to the defendants at maturity is to he accepted 
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by US as sufficient to charge the latter under the circtunstances of 
this case with notice of the impending insolvency. We do not doubt 
the entire good faith of the defendants. They were without notice 
of the impending insolvency and without sufficient facts to cause them 
to believe that a preference would result from the payments which 
they received within four months of the bankruptcy. As the defend- 
ants did not know or have reasonable cause to believe that a preference 
would result from any of the payments made to them, tlie trustee can- 
not maintain this suit under section 60b of the Bankruptcy Act 

[4] This brings us to inquire whether the payments made violated 
the provisions of section 66 of the New York Stock Corporation Law; 
for if they are invalid under the provisions of that law the trustee is 
entitled to recover them into his possession as a part of the bankrupt's 
estate by virtue of section 67e of the Bankruptcy Act. That the com- 
pany was insolvent at the time the payments complained of were made 
seems beyond controversy. Indeed, the company appears to have been 
insolvent from the time it began business in July, 1908. Its liabilities at 
that time were in excess of its assets. From the beginning it did busi- 
ness on borrowed capital. In August, 1908, it borrowed $25,000 
from the National Bank of Commerce in Rochester. In February 
1909, the Rochester bank had under discount paper made or indorsed 
by the company amounting to $44,189.28. And in October, 1909, its 
indebtedness amounted to over $92,000. During the period when tlie 
alleged preferential payments were being made the company paid to 
the defendants and to the Rochester bank on the indebtedness owing 
to them the sum of $55,795.47, while paying little or nothing to general 
creditors. Its funds were so reduced that on August 6, 1909, 11 
checks, aggregating $379.45, were drawn by the company to pay small 
invoices which had become due in May and June, but the checks were 
never delivered to the payees because of lack of funds. The trustee 
on taking possession of the property converted into cash all the per- 
sonal property which came into his hands and realized only $879.78, 
which was insufficient to pay the expenses of administration. The 
unpaid indebtedness amounts to $41,909.52. 

In October, 1909, these defendants and the Rochester bank were 
pressing the company for payments on the notes. The reason defend- 
ants asked to have payments made does not seem to have been due to 
doubts as to the solvency of the company, but was occasioned by the 
small balances that it maintained in defendants' bank. Their account 
was an unsatisfactory account. The company was giving defendants 
very little business, and the latter naturally objected to tying up $10,- 
000 without a more active business and a better balance. The compa- 
ny, however, was unable to make any payments. All that it could do or 
did do was to renew the notes. The general creditors were also 
pressing their demands and were being paid nothing. Notes were al- 
lowed to go to protest. Eleven went to protest at the Rochester bank; 
three in October, 1909, two in November, four in December, and two 
early in January, 1910. A note for $688.52, which fell due on Octo- 
ber- 18, 1909, and went to protest, was allowed to He under protest 
until November 9th, when it was renewed for its full amount The re- 
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tiewal ftote went to protest on December 16th, aad laid under protest 
until January 12, 1910, when it was paid. In the fall of 1909 the com- 
pany bought no apples, having no money with which to do so. prom 
October, 1909, to January, 1910, it was simply converting the old stock 
which had been left over from the year previous. During the whole 
period of four months from October 15, 1909, to February 15, 1910, 
when the petition in bankruptcy was filed, the company was hopelessly 
insolvent, not being able to pay its debts as they became due ; and dur- 
ing that period of four months it was engaged in converting substan- 
tially all of its personal property into cash, and in seeing that the pro- 
ceeds were used in paying the debts of two secured creditors, these 
defendants and the Rochester bank, and during the same period the 
company was avoiding the payment of anything to general creditors. 

The result was that in the four months prior to the filing of the 
petition in bankruptcy these defendants were paid sums aggregating 
$6,500, and the Rochester bank $49,300, and the general creditors got 
nothing. The intent to prefer is as clearly disclosed in the facts of 
this case as in any case with which we are familiar. Every person is 
to be presumed toJntend the natural and probable consequences of 
his own acts. In what was done a preference was given, and the cor- 
poration knowingly and purposely gave it. The testimony of the 
president that he felt that the assets were ample to take care of all 
the creditors, and that he figured paying the general creditors out of 
tiie real estate and the book accounts, is not convincing, in view of the 
fact that, when the trustee converted into cash all of the personal as- 
sets which came into his hands, he realized only $879.78 therefrom, 
and in view of the farther fact that, although he used every endeavor 
to find a purchaser for the company's real estate at Tonawanda, he was 
imsuccessful in his endeavor. 

[5, B] The conclusion we have reached can be supported without 
the testimony of the witness Swanton. There is, however, no reason 
why that testimony should be disregarded. It appears that that wit- 
ness was the president of the National Bank of Commerce of Roches- 
ter, and as such had testified in a suit brought by the trustee of the 
bankrupt against that bank to recover certain payments made to it 
and which the trustee claimed were preferential and void as to him. 
In the case at bar this witness did not appear upon the stand to give 
his testimony in propria persona. But the counsel for the trustee 
stated that he desired "to offer as evidence in this case the testimony 
taken yesterday" of Swanton, taken in the other case, and the exhibits 
received upon his examination. Thereupon the counsel for the de- 
fendants said: 

"We object to that, on the ground that whatever the transactions might 
have been between this bankrupt concern and the National Bank of Commerce 
can in no way be binding upon us.*' 

The court allowed it to come in, stating that the testimony was re- 
ceived tentatively, ''subject to being ignored when I come to examine 
the cases." Prior to the offer of this testimony, counsel for the trus- 
tee had offered the evidence given by the trustee in the other case, and 
with it certain exhibits. The court thereupon asked whether counsel 
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for defendants wished to cross-examine him on it The counsel replied 
that he did not^ saying : 

'*^o sir, It is satisfactory ; there Is no objection to It, exc^t whatever ol>- 
Jeetions were made by Mr. O'Orady at that time I desire to make now." 

' Attention is called to the course followed respecting the reception of 
the trustee's testimony, and counsel's explicit declaration that he had 
no objection to offer, except such as he made when the testimony was 
originally given, and that he had no wish to cross-examine. The Dis- 
trict Judge might well have understood, in view of what was said,. 
that there was no other objection to the reception of the S wanton tes- 
timony than that the testimony was not material and relevant to the 
issue involved. And the formal assignment of error reads that the 
judge erred "in overruling the objection of the defendants to the ad- 
mission of the testimony of Thomas J. Swanton on the ground that 
the same could in no way be binding upon these defendants.'" But on 
the argument in this court counsel contended that the admission of 
Swanton's evidence constituted reversible error, because he was thereby- 
deprived of the right to cross-examination. That objection cannot 
now be raised, as a specific objectiOTi was raised below which did not 
include, and which tfierefore waived, the objection now suggested. 
If the objection now raised had been called at the time to the court's 
attention, the testimony would not have been' received in the form it 
was offered. 

[7] General objections to the admission of evidence are sufficient, 
where the ground therefor is so manifest that the trial court cannot 
fail to understand it. Deering Harvester Co. v. Kelly, 103 Fed. 261, 
43 C. C. A. 225. But if the ground of the objection is not so mani- 
fest, then the objection must state the specific ground on which it is 
based. Patrick v. Graham, 132 U. S. 627, 10 Sup. Ct. 194, 33 L. 
Ed. 460. And when the objection is specific it is deemed to be limited 
to the ground or grounds specified, and it does not cover others not 
specified. Stebbins v. Duncan, 108 U. S. 32, 2 Sup. Ct. 313, 27. L. 
Ed. 641. It has been held that where specific grounds are stated the 
implication is that there are no others, or, if others, that they are 
waived. Texas, etc., R. Co. v. Watson, 190 U. S. 287, 23 Sup. Ct. 
681, 47 L. Ed. 1057. The rule is established in New York, as in all 
the other states, the rule being of universal application, that the state- 
ment of a specific ground of objection to the introduction of evidence 
is a waiver of all other grounds of objection. Evans v. Keystone Gas 
Co., 148 N. Y. 112, 42 N. E. 513, 30 L. R. A. 651, 51 Am. St. Rep. 
681; Commonwealth v. Mead, 153 Mass. 284, 26 N. E. 855; Plumb 
V. Curtis, 66 Conn. 154. 33 Atl. 998; Ewen v. Wtlbor, 208 111. 492, 
70 N. E. 575; Hathaway v. Goslant, 77 Vt. 199, 59 Atl. 835. In this 
case, the objection raised being specific, no other can be considered. 
The court below admitted the testimony, not as showing the intent with 
which the payments were made to the defendants, but for the purpose 
of showing the insolvency of the company. Under the circumstances 
its admission does not constitute reversible error. 

[8] We are, however, asked to decide that the trustee is not entided 
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in any event to recover the $5,000 represented by a note dated Novem- 
ber 1, 1909, which was indorsed by O. L. Gregory and O. L. Alex- 
ander, and which was payable on demand. The balance due on that 
note was paid on January 18, 1910, and was then handed back by 
the defendants to the bankrupt without knowledge of the company's 
insolvency at the time and in entire good faith. It seems to be as- 
sumed that, while O. L. Gregory was financially irresponsible, O. 
L. Alexander was sound; and the argument is that in surrendering 
this note the defendants were purchasers for a valuable consideration 
and without notice of the property transferred to them for this note. 
The New York Stock Corporation Law, after declaring void transfers 
of property made in violation of the terms of the act, provides that : 

"No such conveyance, assignment or transfer shall be void In the hands of 
a purchaser for a valuable consideration without notice." 

The New York Court of Appeals in 1908 construed this statute in 
Perry v. Van Norden, 192 N. Y. 189, 84 N. E. 80+. The court decided 
that where a trust company, holding notes of a corporation subsequent- 
ly adjudged a bankrupt, which notes were indorsed by a perfectly 
good indorser in consideration of the transfer to it by the corporation 
of certain property, and without knowledge or notice which forbade 
it from doing so, surrendered its notes and thereby lost the secutity 
of the indorsements, it could riot be required to return the property 
under the act. The trust company in that case held three notes made 
by the corporation which subsequently became bankrupt, which were 
not due and were indorsed by one who was solvent and responsible. 
The corporation assigned certain of its accounts and assets to the trust 
company, and obtained thereby the notes which had ever since re- 
mained in its possession. The result was that when the notes became 
due they were not presented for pa)rment and were not protested. The 
court said : 

"Thus it appears that the appellant, having notes made by a corporation 
subsequently adjudged a bankrupt, but Indorsed by a perfectly good Indorser, 
and having no knowledge or notice which forbade it from bo doing. In con- 
sideration of the transfer of certain property, has given up its notes and lost 
the security, of its indorsement, and is now asked to return the property 
which it received in the place of such indorsement ♦ • ♦ The object and 
result of what was done was doubtless the protection and relief of the in- 
dorser. But, however 1Mb may foe, we see no escape from the condusion that 
the appellant in perfectly good faith has surrendered its notes and lost a per- 
fectly good Indorsement in consideration of the transfer to it of other prop- 
erty by the maker of those notes, and that under such circumstances It Is not 
subject to the provisions of the statute prohibiting preferences, but Is with- 
in the protection of those other provisions enacted for the benefit of pur- 
chasers for a valuable consideration and without notice." 

The defendants rely upon the above decision, and assert that in sur- 
rendering the note on January 18, 1910, which note was payable on 
demand and had never been presented for payment, and in respect to 
which no notice of nonpayment had ever been given, they have now 
lost all right to proceed against the indorser, and so are witliin the 
principle of Perry v. Van iSforden, supra. 
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The New York Negotiable Instruments Law, in section 131, pro- 
vides that : 

"Where it [the Instrument] is payable on demand presentment must be made- 
within a reasonable time after Its issue. • ♦ • " 

And the New York Court of Appeals in Crim v. Starkweather, 8S 
N. Y. 345, 42 Am. Rep. 250, in referring to what is to be regarded as 
"reasonable time," said : 

"This is not to be defined by any general term, but no case has been found 
holding that 3^ years may elapse without discharging the iudorser." 

Moreover, if Alexander was entitled to the presentment and notice 
of dishonor, he has not received any such notice. 

[9] We have seen that Alexander was the president and the treas- 
urer of the bankrupt. So that the question arises whether the pres- 
ident and treasurer- of a corporation, who indorses in his individual 
capacity the note of his corporation, is an indorser entitled to present- 
ment of the note for payment and notice of nonpa3rment. The question 
is somewhat analogous to that which arises in the case of an indorser 
who has become the executor of the maker of a note, who died before 
its maturity. The latter question came before the Supreme Court of 
Pennsylvania in 1827 in Juniata Bank v. Hale, 16 Serg. & R. (Pa.) 
157, 16 Am. Dec. 558, and it was held that the indorser was entitled 
under such circumstances to notice of nonpayment 

"Policy and the convenleace of the public," said the court, **require a rigid 
adherence to the rule; for, otherwise, exception would creep in after excep- 
tion, and leave the law, which ought to be certain, open to speculation and to 
doubt" 

In Magruder v. Union Bank of Georgetown, 3 Pet. 87, 7 L. Ed. 612 
(1830), the maker of the note died before it became payable and let- 
ters of administration were taken out by one who had indorsed it 
No notice of the nonpayment of the note was given to the indorser, 
and no demand of payment was made until the institution of the suit. 
The Supreme Court, Chief Justice Marshall writing the opinion, held 
that the indorser was discharged and that the fact mat he had become 
the administrator of the drawer did not relieve the holder from his 
obligation to demand payment of the note and to give notice of non- 
payment to the indorser. The court below had held otherwise, and 
the argument was that under the circumstances presentment for pay- 
ment and the giving of notice of dishonor was totally useless. The 
Chief Justice declared that the indorser's contract was conditional, and 
that his undertaking could become absolute only upon compliance with 
the condition. The case came before the court again in 1833. Union 
Bank of Georgetown v. Magruder, 7 Pet 287, 8 L. Ed. 687. The 
opinion in the second case was written by Mr. Justice Story, who, 
referring to the decision rendered when the case was up before, de- 
clared : "We are entirely satisfied with that decision." It seems to be 
well settled that such is the law as to the right of an indorser who be- 
comes the executor or the administrator of the maker to have notice 
that he is looked to personally for payment. 2 Daniel on Negotiable 
Instruments (6th Ed. 1913) § 1175. We are unable to see any distinc- 
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tion in principle between the case of an executor and that of a pres- 
ident or treasurer of a corporation. Each is entitled to notice and for 
similar reasons. 

[IB] The fact that the maker of a note is insolvent constitutes no 
excuse for neglect to make due presentment or to give notice of its 
dishonor. The reason is (1) that the contract of the indorser is con- 
ditional and not absolute, and (2) that without presentment it cannot 
be definitely settled that the instrument will be dishonored, as the 
means of payment may be furnished through friends. The English 
and the American authorities are agreed in this opinion. In Russdl v 
Langstaffe, 2 Doug. 514 (1780), it is stated that: 

"As to the bankruptcy, it had been frequently ruled by Lord Mansfield, at 
GulldhaU, that it \a not an excuse for not making a demand on a note or biU, 
or for not glring notice of nonpayment, that the drawer or acceptor has become 
a bankrupt; as many means may remain of obtaining payment, by the as- 
fldstance of friends or otherwise." 

In 1794 in the court of common pleas it was held that an accom- 
modation indorser who knew when he indorsed that the maker was in- 
solvent was not discharged because the note was not presented for 
pa3m!ient when it became due or because notice of refusal to pay was 
not given him. BuUer, J., said : 

"It is said that the insolvency of the drawer does not take away the neces- 
■Ity of notice ; that is true where value has been given, but no further." 

Lord Chief Justice Eyre in the same case said : 

'1 agree that, if the drawer is not known to be insolyent, the fact of In- 
■olvency wiU not excuse the want of an early demand ; but the fact of knowl- 
edge excludes all the presumptions that would otherwise arise." De Bordt v. 
Anderson, 2 H. Black, 336. 

In Barton v. Baker, 1 Serg. & R. (Pa.) 334, 7 Am. Dec. 620 (1875), 
the Supreme Court of Pennsylvania held that an indorser was entitled 
to notice, even though the fact of the insolvency of the maker was 
known to him when he indorsed and when the note became .due. The 
Chief Justice said: 

"Besides, if a man has nothing of his own he may have friends, who, to re- 
lieve him from pressure, will do something for him. The Indorser, therefore, 
has a chance of securing himself at least in part The only reason that can 
be assigned for insolvency taking away the necessity of notice is that notice 
could be of no use to the indorser. But it is almost Impossible to prove that 
it might not have been of use. Therefore it is necessary." 

And Yeates, J., said in the same case : 

"It seems now settled that, notwithstanding it sounds harsh that a known 
bankruptcy should not be equivalent to a demand or notice, the rule as to 
both is too strong to be dispensed with." 2 Daniel on Negotiable Instruments 
(eth Ed.) IS 1171 and 1172. 

[11] But this brings us to inquire what effect upon the rights of 
the parties is to be given to the fact that prior to the indorsement and 
in authorization thereof the company had adopted the resoKuion before 
mentioned "that this company assign to the said O. L. Alexander as 
collateral security for the indorsements^ ad above stated, accounts re- . 
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ceivablc of this company" to the amount of $20,000. This was to 
take care of notes to the amount of $10,000 in the Rochester National 
Bank of Commerce and the two notes of $5,000 in the bank of the 
defendants. In Comey v. Da Costa, 1 Esp. 302 (1795) Mr. Justice 
Buller held that where an indorser had taken by assignment the effects 
of the bankrupt maker of a note he was not entitled to notice of the 
default in payment of the maker. That was a case at nisi prius. But 
in 1812 in the Court of King's Bench in Brown v. Maffey, 15 East, 
215, 222, Bayley, J., alluding approvingly to ti^at case, said: 

"It would have been fraud In the Indorser to caU upon the maker of the 
note because before it becai^e due the maker had deposited effects in his 
hands to answer the amount of his indorsement, and therefore he had no right 
to complain of the want of notice." 

And in Mechanics^ Bank v. Griswold, 7 Wend, (N. Y.) 165, 169 
(1831), the case was cited approvingly by Judge Samuel Nelson, after- 
wards of the Supreme Court of the United States. In Perry v. Green, 
19 N. J. Law, 61, 38 Am. Dec. 536 (1842), the Supreme Court of New 
Jersey cites a number of cases and declares that : 

They ''all show that where the Indorser takes an aaglgmnent of all the es- 
tate of the maker, for the purpose of meeting hfs reeponslhllities, or has re- 
ceived effects into his hands to satisfy the amount of the indorsement, no de- 
mand or notice is necessary. The indorser, in such case, has made the deht his 
own, and he has no right to complcfln of the want olf notice." 

In Prentiss v. Danielson, 5 Conn. 175, 13 Am. Dec. 52 (1823), the 
Supreme Court of Connecticut declared that: 

"If an indorser receires security to meet a particular indorsement, he waives 
a demand and notice, in respect of that indorsement, but not as to any other." 

Justice Story, in his work on Promissory Notes (section 357), states 
that: 

"If the security be to the full amount of the note, the Indorser will be li- 
able, without notice, for the full amount of the note; if the security be par- 
tial, he will be bound pro tanto." 

And in his Commentaries (volume 3, page 113) Chancellor Kent 
declares that : 

"If the indorser, before or at the maturity of the bill, has protected him- 
self from loss by taking suthcient collateral security of the maker of the note, 
or an assignment of his property. It is a waiver of his le^al right to require 
proof of demand and notlca" 

And Daniel on Negotiable Instruments, § 1128, volume 2, 6th 
edition, says: 

"In tlie first place, the receiving by the drawer or indorser of money from 
the acceptor, maker, or other party for whose benefit the bill or note was 
made, for the avowed purpose of taking up the bill or note at its maturity, 
dispenses as to such drawer or indorser with the necessity of a presentment 
to the acceptor or maker for the obvious reason that the indorser becomes 
himscdf the person who should meet it And so receiving any other property, 
with the agreement that he shall apply its proceeds to paying the blU or note 
at its maturity, has the same effect*' 

We think, without deciding the point, that there is some reason for 
holding that Alexander^ in taking these accounts in pursuance of the 
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resolution referred to, assumed responsibility for the note of $5,000 
given to the defendants by the company and indorsed by him, and that 
tfie necessity of presentment and notice was dispensed with. But we 
do not regard the matter as so free from doubt that this court should 
require the defendants to surrender how to the trustee the funds they 
received when they gave up the note. It is quite conceivable that, if 
an action were brought by the defendants against. Alexander in the 
courts of the state of New York to recover on the note, the courts 
of that state might reach the conclusion that his taking of the securities 
did not amount to a waiver of presentment and notice, and that he is 
no longer liable on the note. The doctrine is not ahof^ether free from 
criticism, and it is one upon which the courts may differ. See Daniel 
on Negotiable Instruments, §§ 1134, 1135. Indeed, in Taylor v. 
French, 4 E. D. Smith (N. Y.) 458 (1855), it was said by Judge Ingra- 
ham in the New York Court of Common Pleas : 

"Mere security for the indorsement affords no reason for dispensing with 
demand. On the contrary, it famishes a stronger reason why the indorser, 
who holds security, should be informed of the nonpayment Without notice 
thereof, he might suppose it to have been paid, and in consequence of such 
neglect have parted with his security." 

In that case the security was given at the time of the indorsement. 
In Seacord v. Miller, 13 N. Y. 55 (1855), the indorser was given as 
security a chattel mortgage, and the New York Court of Appeals held 
that this did not dispense with the necessity of presentment and notice. 
The court referred to the prior case of Spencer v. Harvey, 17 Wend. 
(N. Y.) 489, where demand and notice were held to be necessary not- 
withstanding a judgment had been confessed to the indorser to indem- 
nify him against the pa)rment of the note. And it was said : 

"There must be something more, such as taking into his possession the 
funds or property of the principal, sufficient for the purpose of meeting the 
payment of the note, or he must have an assignment of all the property, real 
and personal, of the makers, for that purpose." 

We are therefore compelled to hold that the trustee is not entitled 
to recover the moneys the defendants received for the note of $5,000. 
The surrender of the note and the possible loss of the security of 
Alexander's indorsement bring the case. in our opinion within the 
principle announced in Perry v. Van Norden Trust Co., supra. The 
moneys so received— $508.53 on November 20, 1909; $1,000 on De- 
cember 1, 1909; $1,000 on December 9, 1909; and $2,534.47 on Janu- 
ary 18, 1910 — ^are within the protection of that clause in the New York 
Stock Corporation Law which provides that no transfer shall be void 
in the hands of a purchaser for a valuable consideration without no- 
tice. 

The amount of the decree entered against the defendants must be 
modified, so as to conform to this opinion as respects the above-men- 
tioned payments, and is in all other respects affirmed. 

It is so ordered. 
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GBANDISON T. NATIONAL BANK OF GOlfMERGE OF BOGHESTEK. 

In re O. L. GREGORY VINEGAR CO. 

(Gircoit Court of Appeals* Second Circuit February 15, 1916.) 

No. 142. 

1. Bankbuptct ^=915^— Pbefebxnces — Right or Tbustes. 

A trustee in bankruptcy can recover property tranafeired when the 
debtor was insolvent, if the transfer was made within four months before 
the filing of the petition, or after the filing and before the adjudication, 
if the transfer enabled the creditor to obtain a greater percentage of his 
debt than other creditors of the same class, and the person who received 
it had reasonable cause to believe that it would effect a preference. 

[Ed. Note.~For other cases, see Bankruptcy, Gent Dig. §t 247, 248, 262, 
26a-281; Dec Dig. <$=»159.] 

2. Bankbuftct ^=:»163 — Pbeb^rences — ^••Tbawsfbb." 

An assignment by an insolvent corporation to its president of accounts 
receivable as security fbr his indorsement of notes of the corporation, 
which accounts, when collected, wore deposited in a separate fund and 
applied by the presid^it to the payment of the notes indorsed by him. Is 
a ^'transfer" t>y the corporation to the creditor, within the Bankruptcy 
Act. 

[Ed. Note.— For other cases,' see Bankruptcy, Gent Dig. (| 247, 248; 
Dec. Dig. «=9l63. 

For other definitions, see Words and Phrases, First and Second Series, 
Transfer.] 

3. Bankbuptot ^=:»303(3) — Pbefebbnces — Evidence — Insolvency of Cbxdi- 

TOB. 

In a suit by the trustee in bankruptcy to recover payments alleged to 
have been preferences, evidence held to show that the bankrupt was in- 
solvent at the time the payments were made, and that a statement, show- 
ing its assets to have exceeded its liabilities, placed an exaggerated value 
on its assets. 

[Ed. Note. — For other cases, see Bankruptcy, Gent Dig. { 462; Dec. 
Dig. «=»303(3).] 

4. Bankbuftct ^s>54 — ^Pbefebbnces — ^"Insolvent" — ^**Faib Valuation.** 

Under Bankr. Act July 1, 1896, c. 641, 1 1« cL 16, 30 Stat 614 (Comp. St 
1913, ( 9686), declaring that a person shall be deemed "insolvent" when- 
ever the aggregate of his property, exclusive of that conveyed or con- 
cealed with intent to defraud creditors, shall not at a fair valuation be 
sufficient in amount to pay his debts, the "fair valuation" of the assets 
is the fair market value or the fair cash value of the property as between 
one who wants to sell and one who wants to buy. 

[Ed. Note.— For other cases, see Bankruptcy, Gent Dig. |f 64, 84, 85; 
Dec. Dig. ^=954. 

For other definitions, see Words and Phrases, First and Second Series, 
Fair Value ; Insolvent] 

6. Bankbuftct ^s>161(2) — ^Pbefebenoes— Tdob or Tbansvbii— Assignment to 
Secubb Indobseb. 

Where a corporation, by a resolution adopted more than four months 
before the filing of a petition in bankruptcy against it, authorized the as- 
signment of certain accounts receivable to its president to secure him for 
indorsing notes of the corporation to be given in renewal of other notes as 
they should fall due, but no such notes were indorsed by him until with- 
in the four months' period, it will be presumed that the assignment was 
made at the same time as the indorsement so that the transfer of the 

^s»For other cases see same topic 4 KEY-NUMBER in all Kej-Numbered Digests 4 Indexes 
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property, which was later applied by the president to the payment of the 
notes, could not be held to have taken place more than four months before 
the filing of the petition^ under the state rule that, where an assignment 
of property is made for the protection of the surety, the courts wiU treat 
it as a trust for the benefit of the creditor. 

[Ed. Note.—For other cases, see Bankruptcy, Cent Dig. { J263 ; Dec. 
Dig.^ «=»161(2).] 

a Bankbuptcy «=»165(1)— Pbbfebbncks— Bffbct or Tbansfbb. 

Where a creditor to whom transfers of property were made received 
full payment of its claims, while other general creditors received nothing, 
unless those transfers and certain others wei« set aside, there can be 
no question th^t the effect of the transfer was to give the transferee a 
greater percentage of its debt than was received by other creditors of ^e 
same class. 

[Ed. Note.— Fdr other cases, see Bankruptcy, Cent Dig. | 260; Dec. 
Dig. «=»165(1).] 

7. Bankbitptcy ^=:»166(5) — ^Pbxfbbbncbs — ^Knowlxdqe or Cbbditob. 

Where the president of a bank was one of the incorporators of the 
bankrupt corporation, and knew the cost of its real estate, on which the 
bank held a mortgage, knew that the indebtedness of the corporation had 
greatly increased, that it was producing no more, but merely selling off 
what it had produced the previous season, that drafts drawn by it had 
gone to protest, and that the bank was pressing the corporation for 
payment of the indebtedness due it, and was having accounts assigned to 
It in order to collect Its notes, the bank had knowledge or reasonable 
cause to believe that a preference was intended by payments made to It. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. (t 260, 251, 258 ; 
Dec. Dig. <5=»166(5)J 

a. Notice ^=»6— CoirsTBUcnvs Notice — Faots Pttttinq on Inquiby. 

Notice of facts which would put a man of ordinary prudence on In- 
quiry under similar circumstances is notice of all the facts which a rea- 
sonably diligent inquiry would disclose. 

[Ed. Note.— For other cases, see Notice, Cent Dig. || 4-7; Dea Dig. 

Appeal f rcwn the District Court of the United States for the West- 
em District of New York. 

Suit by Wilbur H. Grandison, as trustee of the estate of the O. L. 
Gregory Vinegar Company, bankrupt, against the National Bank of 
Commerce of Rochester. Decree for complainant (220 Fed. 981), and 
defendant appeals. Affirmed. 

James M. E. O'Grady, of Rochester, N. Y., for appellant 
Thomas C. Burke, of Buffalo, N. Y. (Thomas C. Burke, Frank 

Gibbons, and Henry W. Pottle, all of Buffalo, N. Y., of counsel), 

for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This suit is brought by a trustee in bank- 
ruptcy to recover certain sums of money which it is alleged the de 
fendant received preferentially, and which it is therefore not entitled 
to retain as against the complainant. The facts in this case are in 
some respects similar to those in the case of Grandison v. Robertson. 

231 Fed. 785, C. C. A. , decided at this term, although in cei 

tain particulars they are dissimilar. In both cases the same plaintiff 

^=9For other cases Me lome topic Jb KBT-NUMBBR in all Key-Kumbered Digests ft Indexes 
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brings the suit as trustee of the same bankrupt corporation. In both 
cases the court below adjudged certain payments to have been prefer- 
ential and void, and required defendants to pay over to the trustee the 
payments thus found to have been preferential and void. 

The bankrupt, the O. L. Gregory Vinegar Company, was and is a 
stock corporation existing under the Business Corporations Law of 
the state of New York. It was organized to carry on the business of 
inanufacturing cider and vinegar in the city of Tonawanda, N. Y. An 
involuntary petition in bankruptcy was filed against it on February 15, 
1910, and on March 4, 1910, it was adjudged a bankrupt, and on 
Mferch 28, 1910, the complainant was appointed trustee of its estate. 
The transactions out of which the preferences arose were as follows: 

Subsequent to October 15, 1909, four months prior to the filing of 
the petition in bankruptcy, the bankrupt assigned to O. L. Alexander, 
its president, certain accounts receivable belonging to it, and thereafter 
the said Alexander collected on the assigned accounts certain moneys 
which he deposited with the defendant in an account known as the 
"O. L. Alexander Collateral Account." It is averred that defendant 
knew that the moneys so deposited were the proceeds of the assigned 
accounts, and that it also knew that the accounts had been assigned to 
Alexander by the bankrupt in pursuance of a certain resoluticm adopted 
on October 12, 1909, which resolved: 

"That this company assign to the said O. Lu Alexander as collateral se- 
curity for the Indorsements, as above stated, accoants receivable of this com- 
pany and the proceeds thereof aggregating an amount not exceeding twenty 
thousand dollars ($20,000)." 

The moneys received from these assigned accounts were deposited 
in defendant's bank in the manner above stated. The defendant cred- 
ited the account with the amounts so received and debited it with the 
amounts taken from it to apply upon the notes made by the bankrupt 
and indorsed by Alexander and held by defendant. This was dcHie 
pursuant to Alexander's direction. On January 12, 1910, defendant 
had received out of this account $10,950 and applied it on the bank- 
rupt's indebtedness. On or about January 17, 1910, the bankrupt paid 
to defendant to apply on its indebtedness the farther sum of $4,266.90. 

The claim is, as to this last sum, that the bankrupt had sold in bulk 
to Wallace & Co. on January 17, 1910, its entire stock of goods, wares, 
and merchandise with the knowledge and consent of defendant, and 
upon the understanding and agreement that defendant would discount 
the notes of Wallace & Co. and apply the same in payment of the notes 
of the bankrupt held by defendant, and that the arrangement was made 
for that purpose. The amount so received and applied by defendant, 
with interest thereon, aggregated $19,917.74, which, with costs, brought 
the amount up to $20,017.44, and judgment for that sum was entered. 

The preferential payments were alleged in the bill of complaint to 
have been "in violation of the provisions of the laws of the state of 
New York and of the United States of America." 

[1] A trustee in bankruptcy is entitled under the Bankruptcy Act 
to recover a transfer of property if the following circumstances con- 
cur: (1) That a ''transfer" of the property of uie debtor has taken 
place. (2) That the debtor at the time of the "transfer" was insolvent. 
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(3) That the transfer was made within four months before the filmg 
of the petition in bankruptcy, or after the filing and before the adjudi- 
cation. (4) The transfer must enable the creditor to obtain a greater 
percentage of his debt than other creditors of the same class. (5) The 
person receiving it must have had reasonable cause to believe that the 
enforcement of the transfer would effect a preference. 

If the record discloses that in this case the defendant has received 
transfers from the bankrupt under the circumstances above stated, 
the tnistee is entitled to his decree by virtue of the act of Congress, 
and without reference to the New York Stock Corporation Law. That 
act only becomes important as respects this case if it appears that the 
defendant, at the time it received the transfers, did not have reason- 
able cause to believe a preference would result, and that the bankrupt 
made the payments with the intention of giving a preference; for 
under the New York statute a preference is void if made with an intent 
to give a preference, without reference to the state of mind of the 
party who received the payment A very large part of the argument 
and brief of the defendant's solicitor has been devoted to a considera- 
tion of the New York Stock Corporation Law (Consol. Laws N. Y. c. 
59). He maintains that the trustee in bankruptcy cannot, under the 
circumstances of this case, maintain an action under the New York 
act. We see no reason for considering that act at all. In this case the 
facts come within the provisions of Bankr. Act, § 60 (Comp. St. 1913, 
§ 9644), and the trustee is not under the necessity of rel)nng upon sec- 
tion 67e (section 9651), which enables a trustee to reclaim transfers 
made by a bankrupt when the transfers are null and void as against 
creditors "by the laws of the state, territory, or district in which such 
property is situate." 

[2] I. That a "transfer*' of the property of the debtor was made is 
certain. That several. transfers were made to Alexander, and through 
him to defend^t, is not denied. It is not essential that the transfers 
should have been made directly to defendant. Any method of de- 
pleting an insolvent fund is sufficient. See Remington on Bankruptcy, 
§ 1300. As stated in National Bank of Newport v. National Herkimer 
County Bank, 225 U. S. 178, 184, 32 Sup. Ct. 633, 635 (56 L. Ed. 1042) 
(1912): 

'To constitnte a preference, it is not necessary that the transfer be made 
directly to the creditor. It may be made to another, for his benefit If the 
bankrupt has made a transfer of hig property, the effect of which is to en- 
able one of his creditors to obtain a greater percentage of h!s debt than an- 
other creditor of the same class, circuity of arrangement wiU not avail to 
save it" 

And in the same case the court, speaking through Mr. Justice 
Ht^hes, said: - 

"The 'acconnts reoelvable^ of the debtor—that is, the amounts owing to him 
on open account — ^are, of course, as susceptible of preferential disposition as 
other property ; and if an insolvent debtor arranges to jmy a favored cred- 
itor through the disposition of such an account, to the depletion of his estate, 
it most be regarded as equally a preference, whether he procures the payment 
to be made on his behalf by the debtor in the account, the same to constitute 
a payment in whole or part of the latter's debt, or he collects the amount and 
pays it over to his creditor directly. This implies that, in the former case. 
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the debtor in the account, for the pnrpose of the preferential payment, is actr 
ing as the representative of the insolvent, and is simply complying with the 
directions of the latter in paying the money to his creditor." 

[3, 4] 11. That the debtor was insolvent when the transfers were 
made is well established upon the record. The Bankruptcy Act has 
not left to the courts to define the meaning of the term insolvent. But 
it expressly declares that: 

"A person shall be deemed insolvent within the provisions of this act when- 
ever the aggregate of his property, exclusive of any property which he may 
have conveyed, transferred, concealed, or removed, or permitted to be con- 
cealed or removed, with intent to defraud, hinder, or delay his creditors, shall 
not, at a fair valuation, be sufficient in amount to pay his debts." Section 1, 
d. 15. 

To this definition the courts must strictly adhere. Counsel for de- 
fendant calls attention to a statement furnished by the bankrupt on 
September 1, 1909, which shows assets of $230,826.26 and liabilities 
exclusive of capital stock and profit of $100,803.46. Counsel, however, 
does not think this statement should be accepted at its face value, inas- 
much as he insists that certain liabilities have been included which 
should have been excluded, and which would reduce the amount of 
liabilities to $76,208.06. We do not agree with him. The valuation 
placed upon land, buildings, and equipment, $109,380.00, was not "a 
fair valuation" of the property. When the bankrupt bought the prop- 
erty it made the purchase for $30,000. It paid $5,000 down and gave 
a mortgage for $25,000. This mortgage was afterwards assigned to 
defendant, the president of the defendant bank being one of the in- 
corporators of the bankrupt. It is difficult to define what constitutes 
"fair valuation." It is much easier to say what is unfair valuation. 
Jn a case in the Southern district of New York in 1899, In re Martini, 
93 Fed. 990, Judge Addison Brown thought that *'fair valuation" was 
determined by the amount the property brought at a sale on execution 
shown to have been in all respects fair and reasonable. The debt- 
or's stock in trade was sold under judgment and execution, and the 
court held that the debtor was bound by the result as to the valuation 
of the goods, and could not prove his solvency by higher estimates of 
their value if they had been free from levy and sold at retail, or in the 
ordinary course of business. In Duncan v. Landis, 106 Fed. 839, 45 
C. C. A. 666 (1901), the Court of Appeals of the Third Circuit, speak- 
ing through Judge Gray, said : 

"We think that the present market value of the property In question would 
be a fair valuation of the same, but there is uothing in this section of the 
act that authorizes that market value to be ascertained by what a purchaser 
would give who desired to take advantage of the necessities and embarrass- 
ments of the owner, in order to procure the same at a price leas than its real 
or market value." 

The term "fair valuation," as used in the Bankruptcy Act, means 
the fair cash value or the fair market value of the property as be- 
tween one who wants to purchase and one who wants to sell the prop- 
erty. If the bankrupt had wanted to sell its property, the price it 
could have obtained for it upon the market from parties wh6 wanted 
to buy and would g^ve its fair value is the fair valuation which the 
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Statute refers to. The price which the property would bring or does 
bring when forced off at auction under the hammer cannot be regarded 
as always fixing its fair market value. See Lawrence v. City of Bos- 
ton, 119 Mass. 126 (1875). 

On September 22, 1910, there was due and tmpaid on the mortgage 
which the bankrupt had given on its plant $18,567.51. The mortgage 
was foreclosed, and on Ctetober 15, 1910, sold to defendant at the ref- 
eree's sale for $14,000. In making up the bankrupt's schedule of as- 
sets the president of the bankrupt testified : 

''We put our plant in at $25,000. We also placed in oar sdiedule bere the 
machinery, tanks, and equipment used in the conduct of the business at Tona- 
wanda, N. Y., $5,000, so that the plant and equipment is in the bankruptcy 
schedules at $30,000; office furniture and fixtures are in at $500; that is 
what I thought the property would bring under a forced sale." 

Bankrupts are not inclined to underestimate the value of the real 
estate they schedule. It appears that some time in 1908, before Alex- 
ander became connected- with the bankrupt, a proposition was made 
to sell him the plant for $25,000. The purchase was not made, and 
apparently for the reason that Alexander could not borrow the money 
to pay for it. We arc able to get some idea of the fair market value 
of the real estate from the testimony of the trustee. His testimony 
follows : 

''I made an effort to seU the real estate and plant at Tonawanda. We ob- 
tained from the Board of City Despatch of New York a list of responsible 
cider and vinegar manufacturers in the United States ; there were about 600 
on the list, and we sent them advertisements of the property and when it was 
to be flold. The date fixed for the sale was June 24, 1910; the usual adver- 
tisement of that sale was. given. We received no bids at the time of the sale ; 
then I adjourned the sale in order to obtain private bids. I did not obtain 
any. The property was afterwards foreclosed by the defendant; so that I 
have at the present time converted into cash all the assets to the bankrupt.'' 

The value of the accounts receivable entered on the statement of 
September 1, 1909, at $48,205.47, was much in excess of their real 
value. The testimony showed that in December, 1909, Alexander 
made a trip through tibe country to collect accounts. This he did up- 
on the suggestion of the president of the defendant bank. Alexander 
testified : 

'*I found In collecting these accounts a great many of them shrunk a great 
deal. ♦ ♦ ♦ The debtors disputed the accounts. In straightening up these 
accounts and collecting them, we made concessions; we simply had to settle 
on the basis of the man's understanding and agreement as to the manner in 
which they [the goods] were purcliased." 

And Swanton, in his testimony, referring to this attempt of Alex- 
ander to get in the accounts, said : 

**I should say that the falling off in the amount of the accounts that were 
assigned to the bank directly, concerning which no question is raised here, 
was discovered on that trip of Mr. Alexander's to be somewhere between 30 
and 40 per cent I do not recall exactly what the gross amount in dollars 
of the losses amounted ta My recoUection is that it was about $20,000." 

There were several explanations given for this condition respect- 
ing the accounts. One was that in making sales Mr. Gregory, the f or- 
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mer president, had agreed to allow certain discounts unknown to the 
home office; also that Gregory had agreed* with the purchasers to 
fttrnish salesmen to push the goods in certain localities. This state- 
ment, therefore, made by the bankrupt as of September 1, 1909, can- 
not be accepted either as to the value of the real estate or as to the 
value of the accounts. The testimony shows that, whatever the ac- 
counts receivaWe may have been worth, such of them as were permit- 
ted to reach the hands of the trustee in bankruptcy amounted, along 
with his other receipts, to only $879.78. Of that amount $232 was real- 
ized from the sale of personalty; from "cash in drawer at plant" 
was realized 37 cents; from balance in bank was received $10.82. 
Common carriers paid back $166.50. There was a rebate on insurance 
of $128.25, and a returned premium of $6.72. The Merchants Des- 
patch paid in $17.75 for damage to cider. All these several items 
aggregated $562.41. There are only three small items credited as 
having been received from "accounts," and they aggregate $79.47. 

This is a very illuminating statement. Whatever may have been 
the value of the accounts receivable, that value had gone to this de- 
fendant and to the Robertsons. There was nothing left- for the trus- 
tee, and nothing left for the general Creditors, who had received noth- 
ing. The trustee testified that accounts which he had not collected 
he had found uncollectible. He said: 

"Some of the reasons were that the goods were of no value, and there were 
misrepresentations as to the quality of the goods ; the goods were received in 
broken casks and a large amount of leakage." 

In view of the fact that after the payments made to defendants 
and the payments made to the Robertsons there still remains an in- 
debtedness of $41,909.52, with nothing in the hands of the trustee 
except a balance of $144.18, which is not enough to defray the expenses 
of administration, we feel convinced, not only that the financial state- 
ment made by the bankrupt on September 1, 1909, did not place a fair 
valuation on the assets, but that it placed a much exaggerated value 
thereon. And we are also convinced that upon a fair valuation the as- 
sets were much below the total amount of tfie debts. In Grandison v. 
Robertson we said that this bankrupt was in our opinion insolvent 
from the time it began business in July, 1908. There is nothing in the 
present record which changes that conviction. But, however that may 
be, tliere certainly is no doubt that insolvency existed for four months 
prior to the filing of the petition in bankruptcy. 

[5] III. This brings us to inquire whether the transfers sought to be 
recovered were made to defendant within the four-month period. That 
period began on October 15, 1909. It was subsequent to that date, 
as the trial court has correctly found, that the accounts were assigned 
by the bankrupt to Alexander. The proceeds of those accounts were 
paid into the Alexander collateral account between November 9, 1909, 
and February 14, 1910; and the defendant applied these proceeds to 
the payment of the bankrupt's indebtedness as follows: On January 
12, 1910, $9,900; on February 14, 1910, $1,055.60; on March 2, 1910, 
$123.80; on March 11, 1910, $73.94; total, $11,153.34. But while 
the actual proceeds of these accounts were applied by the defendant 
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to the indebtedness of the bankrupt after October IS, 1909, the de- 
fendant insists that it obtained an equitable lien on the accounts on 
October 12, 1909, by the adoption of the resolution authorizing the as- 
signment of the accounts. The resolution of October 12th authorized 
an assignment of the accounts to Alexander as collateral security for 
the indorsement of the renewals of certain notes to become due and 
discounted at defendant's bank. The claim is that whatever accounts 
were thereafter assigned in pursuance of this resolution to Alexander 
he took in trust for the defendant. 

In Moses v. Murgatroyd, 1 Johns. Ch. (N. Y.) 119, 7 Am. Dec. 
478 (1814), Chancellor Kent had before him a case where an assign- 
ment had been made . "to be a security only to the intestate for his 
indorsement of the notes in question. "This being the case, the plain- 
tiffs, as holders of the notes, are entitled," the Chancellor said, "to 
the benefit of this collateral security, given by their principal debtor 
to his surety ; and the case of Maure v. Harrison, 1 Eq. Ab. 93, K, 5 
Mich. 1692, is directly to this point. These collateral securities are, 
in fact, trusts created for the better protection of the debt; and it is, 
the duty of this court to see that they fulfill the design. And whether 
the plaintiffs were apprised, at the time, of the creation of this se- 
curity, is not material. The trust was cr.eated for their benefit, or for 
the better security of their debt, and when it came to their knowledge 
they were entitled to affirm the trust, and to enforce its performance. 
This was the principle assumed in the case of Neilson v. Blight, 1 
Johns. Cas. [N. Y.] 205." And it is a settled rule in equity in New 
York that a creditor shall have the benefit of any collateral securities 
which the principal debtor has given to the surety for his indemnity. 
Such securities are regarded as trusts for the better security of the 
debt, and chancery will compel the" execution of the trusts for the 
benefit of the creditor. Vail v. Foster, 4 N. Y. 312 (1850) ; National 
Bank of Newburgh v. Bigler, 83 N. Y. 51 (1880); Merchants', etc., 
Bank v. Cummings, 149 N. Y. 360, 44 N. E. 173 (1896). And the 
law of New York is the law of the states generally. See Brandt on 
Suretyship (3d Ed.) § 357 et seq. 

We are, however, unable to agree with counsel for defendant that 
it is immaterial when the actual assignment of the accounts occurred, 
and that the individual assignments date back to the agreements for 
the assignment as embodied in the resolution of October 12, 1909, by 
which the bankrupt became bound to assign the accounts. As the 
adoption of that resolution antedated by three days the foiur-month 
period, the defendant, it is asserted, cannot be compelled now to return 
any of the proceeds realized from those accounts. The resolution was 
not an assignment of the accounts, but an authorization of an assign- 
ment, and the agreement was with Alexander. When Alexander in- 
dorsed the notes, he had a right in equity to have the accounts assigned. 
The exhibits in the case show that after the adoption of this resolution 
the defendant accepted on October 19, 1909, a renewal note of the 
bankrupt for the amount of $4,998.24, and on the same date a second 
renewal note for the amount of $6,450.26, and also on that date a 
third renewal note for the amount of $4,000, and that each of these 
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notes were indorsed by Alexander. In the absence of evidence to the 
contrary, it may be assumed that Alexander indorsed the notes at the 
time of their renewal, and not on October 12, 1909, when the resolu- 
tion was passed. And there were no notes renewed after the adoption 
of the resolution prior to the notes above mentioned. 

In re Great Western Mfg. Co., 152 Fed. 123, 81 C. C. A. 341 (1907), 
the Court of Appeals in the Eighth Circuit held that a transfer of 
property by an insolvent debtor within four months of a filing of a 
petition in bankruptcy against him, which otherwise constitutes a 
voidable preference, is not deprived of that character or made valid 
by the fact that it was executed in performance of a contract to do so 
made more than four months before the filing of the petition. The 
matter was very fully considered in that case. The court said: 

"Any other course of decision opens a new and entidng way to secure pref- 
erences, nullifies every provision of the law ta prevent them, and Invites fraud 
and perjary. Hold that transfers within four months in performance of 
agreements to make them before that time do not constitute voidable prefer- 
ences, and honest debtors would agree with their favored creditors before the 
four months that they would subsequently secure them by mortgages or trans- 
fers of their property, and just before the petitions in bankruptcy were tiled 
they would perform their agreements. Dishonest men, who made no such con- 
tracts; might falsely testify that they had done so, and thus by fraud and per- 
jury sustain preferential transfers and mortgages made within the four months 
to relatives or friends. The great body of the creditors would be left with- 
out share in the property of their debtor and without remedy, and a law cmi- 
ceived and euacted to secure a fair and equal distribution of the property of 
debtors among their creditors would faU to accompUsh one of its chief ob- 
jects. This court will hesitate long before it approves a rule so fatal to the 
most salutary provisions of the Bankruptcy Law." 

And this court in Re Mandel, 135 Fed. 1021, 68 C. C. A. 546 (1905), 
had reached the same conclusion, affirming without opinion a decision 
to that effect in (D. C.) 127 Fed. 863 (1903). A like decision has been 
made by the Court of Appeals in the Fourth Circuit in Pollock v. 
Jones, 124 Fed. 163, 61 C. C. A. 555 (1903). In that case at the time 
the debt was incurred the debtor promised to give a mortgage to 
secure it. The court held that the subsequent giving of the mortgage 
when the debtor was insolvent and within four months of his bank- 
ruptcy constituted a transfer of property to secure an antecedent debt 
and created a preference. In Wilson v. Nelson, 183 U. S. 191, 22 
Sup. Ct. 74, 46 L. Ed. 147 (1901), the debtor had given an irrevocable 
power of attorney to the creditor to confess judgment many years be- 
fore. Judgment was confessed under it within four months, and the 
Supreme Court held it to be a voidable preference. There is therefore 
no escape from the conclusion that within the four-month period the 
defendant received from the assigned accounts $10,950 to apply on 
the bankrupt's indebtedness, and the farther sum of $4,266.90 from the 
proceeds of the discount of drafts and notes given for the merchan- 
dise of the bankrupt sold about January 17, 1910. 

[6] IV. That the effect of the payments or transfers received by 
the defendant in the manner above stated and after October 15, 1909, 
enabled it to obtain a greater percentage of its debt than other cred- 
itors of the same class is so clearly established upon the record that 
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discussion of the matter is really unnecessary. The president of the 
defendant testified that its debt had been paid in full. "All the in- 
debtedness," he said, "owing to the bank on notes or whatever indebt- 
edness was owing by the O. L. Gregory Vinegar Company has been 
paid." The amount paid during four months prior to the filing of the 
petition has been already considered. It only remains to point out in 
this connection that with the exception of the Robertsons who con- 
ducted a private bank at Tonawanda the general creditors have re- 
ceived nothing and there remains an unpaid indebtedness of $41,909.52, 
with no assets whatever to discharge it, except such amounts as the 
trustee, in this suit and in the independent suit brought against the 
Robertsons, may recover from preferential payments. 

[7] V. This brings us to inquire whether in receiving the payments 
defendant had reasonable cause to believe that they were intended 
to give a preference. The record discloses that the president of the 
defendant bank had an intimate knowledge of the bankrupt's affairs 
from the time it began business. The bankrupt did its banking with 
defendant. Its president knew that it bought its property for $30,000 
and paid only $5,000 down. He knew that the mortgage remained un- 
paid, and that the indebtedness to the defendant was gradually increas- 
ing until on January 15, 1909, it amounted to $41,000. In September, 
1909, the defendant declined to loan the bankrupt money to buy apples 
for the fall grinding. The president of the defendant bank knew that 
the bankrupt did no grinding that fall. He knew it was simply selling 
off the cider and vinegar that remained over from the previous season. 
All the time the defendant was pressing for the payment of its in- 
debtedness and was having accounts assigned to it that they might be 
applied when collected on the debt.' He knew also that drafts drawn 
by the bankrupt had gone to protest and were lying unpaid in his 
bank ; and he knew that notes of the bankrupt were being protested 
and left to lie for days in his bank unattended to* If the defendant 
did not know of the insolvency, it certainly knew enough to put it upon 
inquiry. 

[8] As the Court of Appeals for the Eighth Circuit said in Coder 
V. McPherson, 152 Fed. 951, 82 C C. A. 99 (1907): 

"Notice of facts which would Incite a man of ordinary prudence to an In- 
quiry under similar circumstances is notice of all the facts which a reason- 
ably diligent inquiry would disclose.*' 

This was quoted approvingly in an opinion of this court written by 
Judge Coxe in Wright v. Skinner, 162 Fed. 315, 89 C. C. A. 23 (1908). 
See Pittsburgh Plate Glass Co. v. Edwards, 148 Fed. 377, 78 C. C. A. 
191 (1906). No principle of law is better settled or more universally 
accepted. 

We think that under all the circumstances of this case the conclusion 
is irresistible that defendant knew or had reasonable cause to know that 
in receiving the payments made to it between October 15, 1909, and 
February 15, 1910, it was receiving a preference. In Grandison v. 
Robertson we thought that the defendants in that case did not have 
reasonable cause to believe that a preference was intended or would 
result from the payments made to them. But the defendant in the 
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case at bar was very differently situated from the defendant in that 
case and knew much more intimately than did those defendants the 
entire situation concerning the bankrupt's affairs. 

The defendant claims that it loaned the bankrupt $5,000 on Novem- 
ber 6, 1909. Swanton testified that he loaned the bankrupt that amount 
on that date. The evidence stands uncontradicted, and indeed appears 
to be corroborated by certain documentary evidence. It appears, how- 
ever, that a payment of $3,950 on the renewal note for ^this $5,000 
was paid on January 12, 1910. That payment was made 'out of the 
proceeds of accounts assigned directly to defendant prior to the four- 
month period, and is not claimed as preferential, nor included in the 
decree as entered. The balance of the note, $1,050, was paid from the 
proceeds of accoimts assigned to Alexander and is held to have been 
preferential. The defendant cannot set off this sum, or any part of 
it, against the amount the trustee is entitled to recover. Bankruptcy 
Act, § 60c (Comp. St. 1913, § 9644), provides : 

"If a creditor has been preferred, and afterwards in good ftiith gives the 
debtor further credit without security of any kind for property which be- 
comes a part of the debtor's estates, the amount of such new credit remain- 
ing unpaid at the time of the 'adjudication in bankruptcy may be set off 
against the amount which would otherwise be recoverable from him." 

To obtain the set-off under the above provision the credit must have 
been given in "good faith." If the purpose of advancing this $5,000 
was to enable the bankrupt to convert juice into cider and vinegar and 
market the same, we cannot say that the loan was not made in good 
faith. The Supreme Court said in Kaufman v. Tredway, 195 U. S. 
271, 275, 25 Sup. Ct. 33, 34, 49 1>. Ed. 190 (1904), that the clause as 
to good faith "meant that the creditor should not act in such a way as 
to intentionally defeat the bankrupt act, but should let the debtor have 
the money or property for some honest purpose." The money was 
not given with a view to its secretion or for a dishonest purpose. 

But the right to offset a new credit given in good faith is restricted 
to the amount of the new credit remaining unpaid at the time of the 
adjudication. See Remington on Bankruptcy (2d Ed.) § 1416. And 
at the time of the adjudication no part of this new credit as we have 
seen remained unpaid. 

We do not find it necessary to pass upon other objections raised. 
We find no reversible error. 

Decree affirmed. 



UNITED STATES V. POLAND et aL 

(Circuit CJourt of Appeals, Ninth Circuit March 27, 1916.) 

No. 2621. 

PuBLio Lands ^=:»35(2) — ^Homestead Entbiss — Amounts Subject to En- 
TBY — "Single Body." 

Comp. Laws Alaska 1913, § 101 (Act CJong. March 3, 1908, a 1002, 32 
Stat. 1028 [Comp. St. 1913. § 5046]), provides that the provisions of the 
homestead laws not in eonflict therewith are thereby extended to Alaska ; 
that no indemnity, deficiency, or lieu land selections shall be made and 

s»For other eaa«a ie« fame topic A KB7-NUMBBR In aU K«7-Number6d Dlgtita it Indaat 
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no land acrip or land warrant shall be located ^cept as provided by law; 
that no more than 160 acres shall be entered in any single body by such 
scrip, soldier's additional homestead right, etc.; that no such location 
along any navigable or other waters shall be made within 80 rods of any 
lands along such waters theretofore located by means of any such scrip or 
otherwise; that no entry shall be allowed extending more than 160 rods 
along the shore of any navigable water, and along such shore a space 
of at least 80 rods shall be reserved from entry between all such claims ; 
and that every qualified person sbaU be entitled to enter 820 acres or less 
of unappropriated public land. Eeld^ that where a party entered 160 
acres under one survey as assignee of a soldier's additional homestead 
right, and also entered under another survey an adjoining tract of about 
IGO acres as assignee of another soldier's additional homestead right, and 
only one of such tracts touched any navigable water, there was no viola- 
tion of the provision that no more than 160 acres shall be entered in any 
"single body," as they were two separate and distinct entries and separate 
and distinct bodies of land under our system of land measurement, and 
they did not violate the statute, as the statute seeks to protect the 
shores of navigable waters and not to prohibit the entry of more than 160 
acres and less than 320 acres elsewhere than along the shore. 

[Ed. Note.^For other cases, see Public Lands, Cent Dig, { 73; Dee^ 
Dig. «=»35(2).] 

2. Statutes ^=>16(1) — ^Hombbtsad Aot — ^Enactmsnt — Ck)NiSBENCs — Amovvtb 

Subject to Entbt. 

In view of the report of the House conference committee to the Hous^ 
of Representatives, the provision of Act Cong. March 3, 1903 (Com p. Laws 
Alaska 1913, 8 101), that no more than 160 acres shall be entered In any 
single body by land scrip, soldler*s additional homestead right, ete.^ 
added to the bill in conference, must be regarded as intended to be 
germane to the Senate amendment that no entry shall be allowed extend- 
ing more than 160 rods along the shore of any navigable water, as it is 
a rule of parliamentary law that a conference committee is not authorized 
to consider matters neither incorporated in Senate amendments nor 
brought before the House unless germane to something in the bill. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. { 14; Dea Dig. 
®=>16(1).] 

3. Statutes ^=»217 — Ains to Construction — Histobt ano Passage of Act. 

In construing a statute, the court could refer to the proceedings in 
Congress at the time of its passage and the report of a conference com- 
mittee by which a provision In controversy was added. 

(Ed. Note. — ^For other cases^ see Statutes, Cent Dig. f 293 ; Dec Dig. 
<©=>217.] 

4« Public Lands ^=»35{2)-— Homestead Entries — Statutobt Pbovisions. 

Act Cong. May 14, 1808. c. 299, i 1, 30 Stat 409, providing relative to 
lands in Alaska that no entry shall be allowed extending more than 80 
rods along the shore of any navigable water, and that along such shore 
a space of at least 80 rods shall be reserved from entry between all such 
claims, merely requires the reservation of at least 80 rods along the shore 
of the navigable water between claims along such shore, and does not re- 
quire the reservation of such space between an entry on the shore of a 
navigable water and an adjoining entry however situated with respect to 
the navigable water. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. S 78; Dec. 
Dig. «&=>35<2).] 

HudMn, District Judge, dissenting. 

Appeal from the District Court of the United States for the Third 
Division of the District of Alaska; Fred M. Brown, Judge. 

^=9For other cases see same topic A KBT-NUMBER in all Key-Numbered Dlgesta fr Io(lnze» 
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Suit in equity by appellant, the United States (plaintiff itt Ac court 
below), against William B. Poland and another, to cancel patent for 
certain lands, issued by the United States to William B. Poland, ap- 
pellee ; and to cancel deed from the latter to Frederick William Low, 
appellee, conveying the above-mentioned lands. Demurrer to com- 
plaint. Demurrer sustained, and bill dismissed. Decree affirmed. 

William N. Spence, U. S. Atty., of Valdez, Alaska, and William A. 
Munly, Asst. U. S. Atty., of Valdez, Alaska. 

S. O. Morford, of Seward, Alaska, and Ira Bronson, J. S. Robin- 
son, and H. B. Jones, all of Seattle, Wash., for appellees. 

Before GILBERT and MORROW, Circuit Judges, and RUDKIN, 
District Judge. 

MORROW, Circuit Judge. The United States brought suit in the 
court below on a date not disclosed in the transcript of record ; but 
an amended complaint was filed October 15, 1914. The object of the 
suit is to vacate, cancel, and declare ntill and void a patent of the 
United States for a tract of land of 160 acres, embraced in United 
States survey No. 242, in the Kenai recording precinct in the district 
of Alaska. The patent was issued to one William B. Poland on March 
22, 1909, and seems to be regular on its face in every particular. The 
complaint also prays that a deed executed by Poland, dated May 25, 
1909, conveying the land to Frederick William Low, be vacated, can- 
celed, and declared null and void. The amended complaint was not 
filed imtil the statute of limitations of six years (section 8 of Act of 
March 3, 1891, c. 561, 26 Stat. 1095, 1099 [Comp. St. 1913, § 5114]) 
had nearly run. 

The defendant Poland entered the above-mentioned tract of land 
at the United States land office at Juneau, Alaska, on April 26, 1906, 
as the assignee of a certain soldier's additional homestead right, tra- 
der the general homestead laws, and section 101 of the Compiled Laws 
of Alaska (Act of March 3, 1903, c. 1002, 32 Stat. 1028 [Comp. St 
1913, § 5046]). 

On the same day Poland also made an entry at the land office at 
Juneau, as assignee of a soldier's additional homestead right, under 
the same acts of Congress as the previously described entry, of a tract 
of land containing 159.75 acres, embraced in United States survey No. 
241. All this appeared upon the face of the record and must have 
been known to the officers of the Land Department at the date of the 
entries. Upon this survey and entry, a patent of the United States 
was issued to Poland on January 20, 1908. The tract of land de- 
scribed in survey No. 242 adjoins the tract of land described in sur- 
vey No. 241 on the north. 

In both the surveys and in the patents issued by the United States 
for these two tracts of land, their boundaries were described fully and 
accurately by monuments, courses, and distances. In survey No. 242 
and in the patent issued upon that survey, the first call of the descrip- 
tion is: 

^'Beginning at comer No. 1 near the north shore of Resurrection Bay, iden- 
tical with corner No. 5, United States survey Na 241, an iron pipe three 
Inches in diameter, marked S. 242, cor. Na 1." 
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The description concludes with the recital, "containing one hundred 
and sixty acres, being the land embraced within United States survey 
No. 242, according to the official plat of said survey returned to the 
general land office by the Surveyor General/' The two tracts are 
shown on the annexed plat : 
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Nearly the entire length of the southern boundary of survey No. 241 
follows the shore line of Resurrection Bay. Survey No. 242 does not 
touch Resurrection Bay or any other navigable water. 

The vacation and cancellation of the patent dated March 22, 1909, 
issued upon survey No. 242, is sought upon the ground that the patent 
was obtained in violation of section 101 of the Compiled Statute Laws 
of Alaska (Act of March 3, 1903, 32 Stat. 1028), which provides that 
"no more than one hundred sixty acres shall be entered in any single 
body by such scrip, lieu selection, or soldier's additional homestead 
right" — referring to the soldier's additional homestead right under 
which entries Nos. 241 and 242 were made by the defendant Poland. 

It is also contended that the patent was obtained in violation of the 
further provision of the statute: 

'*That no entry shaU be allowed extending more than one hundred and sixty 
rods along the shore of any navigable water, and along such shore a space 
of at least eighty rods shaU be reserved from entry between all such daims." 

[1] With respect to the first alleged violation of the statute, it is 
contended that, although the patent issued upon -survey No. 242 em- 
braces but 160 acres, the patent issued upon survey No. 241 embraces 
159.75 acres, and that the two together constitute an entry of more 
than 160 acres in a single body. The defendant Poland did not by his 
soldier's additional homestead right enter more than 160 acres of land 
in a single body under survey No. 242. Did he enter more by making 
the additional entry of the adjoining tract of 159.75 acres under sur- 
vey No. 241, ? Technically, he did not. They were two separate and 
distinct entries and two separate and distinct bodies of land under 
our system of land measurement. But did he violate the intent and 
purpose of the statute by making the additional entry when the two 
together would exceed . 160 acres ? We think not. What the statute 
was seeking to protect was the shores of the navigable waters of 
Alaska, and not to prohibit the entry of a tract of land of more than 
160 acres and not more! than 320 acres elsewhere than along the shore. 

This is plain from the p^rovisions of the act relating to homesteads. 
Prior to this act, the homestead right was limited in Alaska to 80 
acres. Section 1 of Act of May 14, 1898, c 299, 30 Stat. 409. This 
area was found insufficient for homestead purposes in that district, 
and by this act (of March 3, 1903, 32 Stat.' 1028) it was expressly 
increased to 320 acres, subject to the limitation that no entry should 
extend more than 160 rods along the shore of any navigable water. 
The term "single body" is not defined in the statute of March 3, 1903, 
nor by any previous statute ; but it refers to acres of land, and must 
be held to refer to the bodies of acres of land dealt with in the statute. 
The statute deals with the entries of two bodies of land and qualifies 
them both ; one of "one htmdred and sixty rods along the shore of 
any navigable water," and the other a homestead of "three hundred 
and twenty acres." With respect to the first body : One hundred and 
sixty rods is one side of a quarter section of land inclosing 160 acres; 
that is to say, under our system of land measurement it is the deter- 
mining measurement of one of four equal sides of 160 acres. The 
statute adopts this measurement as the descriptive limitation of 160 
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acres "along the shore of any navigable water." If, on the other hand, 
the body of land is elsewhere than along the shore of any navigable 
water, then the limitation of the entry is to an area of 320 acres un- 
der the other provision of the statute. It follows that the limitation 
as applied to tfiese two bodies of land is in entire harmony with their 
location, and, whichever location we take, the entry or entries are 
within die limitations of the statute and not in conflict with it. . 

The next question is : Was the entry by Poland as assignee of two 
soldiers' additional homestead rights in violation of the statute? 

The statute of March 3, 1903, extended all the privileges of the 
homestead laws of the United States, not in conflict with the provi- 
sions of the act, and all rights incident thereto, to the district of Alaska, 
subject to such regulations as might be made by the Secretary of the 
Interior. It further provided that no land scrip, nor land warrant of 
any kind whatsoever, should be located or exercised upon any lands 
in the said district, except as then provided by law. 

The law at that time (Act of May 14, 1898, 30 Stat. 409) extended 
to the district of Alaska the right to enter surveyed or unsurveyed 
lands under the provisions of the law relating to the acquisition of 
title through soldiers' additional homestead rights, but limited each en- 
try under that act to 80 rods along the shore of any navigable water 
and reserved along such shore a space of at least 80 rods between all 
such claims. It also limited every homestead in the district to 80 
acres in extent The act of August 30, 1890, c. 837 (26 Stat 391), 
had provided that: 

"No person who shall after the passage at this act, enter npon any of the 
public lands with a view to occupation, entry or settlement under any of the 
land laws shall be i)ennitted to acquire title to uiore than three hundred and 
twenty acres In the aggregate, under all of said laws," 

In Kiehlbauch v. Simero, 32 L. D. 418, the Secretary of the Interior 
had held that the limitation in this statute did not apply to an entry 
made by the assignee of a soldier's additional homestead right, and 
that such an entry might be made without reference to the assignee's 
entry of or claim to other lands under any statute whatever. This 
decision was referred to by the Assistant Secretary of the Interior in 
the case of William P. Wall, 38 L. D. 566, as declaring the law upon 
that subject. In Webster v. Luther, 163 U. S. 331, 16 Sup. Ct. 963, 
41 L. Ed. 179, it was held that persons entitled under section 2304 of 
the Revised Statutes (Comp. St 1913, 5 4592), to enter a homestead 
who may have theretofore entered under the homestead laws a quan- 
tity of land less than 160 acres, and who had the right under section 
2306 (section 4594 [soldiers' additional homestead right]) to make an 
additional entry, may assign and transfer that right, and in the hands 
of an assignee it was without restriction as to quantity. 

This was the state of the law at the time of the passage of the act 
of March 3, 1903, containing the provision "that no more than one 
hundred and sixty acres shall be entered in any single body by such 
scrip, lieu selection, or soldier's additional homestead right." 

[2] This provision was not contained in the original bill (H. R. 
No. 12098) as reported to the House on December 6, 1902 (Cong. Rec. 
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57th Cong., 2d Sess., p. 81). That bill amended section 1 of the act 
of May 14, 1898, by striking out "eighty" in the last line thereof and 
inserting "three hundred and twenty," making the statute to read "that 
no homestead shall exceed three hundred and twenty acres." This was 
all there was in the bill, and it passed the House in that form without 
any other change or amendment to the act of May 14, 1898. 

In the Senate, the House bill was amended in certain particulars, 
among others an amendment taking out of the operation of the law 
the right to commute a homestead entry and the right to enter surveyed 
or unsurveyed lands under the provisions of the law relating to the 
acquisition of title through soldiers' additional homestead rights. 
There was also an amendment providing that no entry should be al- 
lowed extending more than 160 rods along the shore of any navigable 
water. This latter amendment was to take the place of the provision 
in the act of May 14, 1898, providing that no entry should be allowed 
extending more than 80 rods along the shore of any navigable water. 

The House provision, enlarging the homestead entry from 80 acres 
to 320 acres in extent, was retained in the bill. The provision that 
"no more than one hundred and sixty acres shall be entered in any 
single body by such scrip, lieu selection, or soldier's additional home- 
stead right" was not added in the Senate ; in other words, this pro- 
vision was not in the bill when it was returned to the House for con- 
currence. 

In the House, the Senate amendments were nonconcurred in, and 
a committee of conference was requested upon the disagreeing votes 
of the two Houses. A committee of conference was appointed. The 
provision was not in the bill when the bill was sent to conference. The 
conference committee reached an agreement and so reported to the 
two Houses. In this report appears for the first time the provision 
"that no more than 160 acres shall be entered in a single body." 

It is a rule of parliamentary law that a committee of conference 
is not authorized to consider matters which had neither been incor- 
porated in Senate amendments nor brought before the House, unless 
germane to something in the bill. Hinds' Parliamentary Precedents, §§ 
1414-1417. It will be presumed that the conference report was in 
accordance with parliamentary law. 

Mr. Lacey, chairman of the House conference committee, in his 
report to the House concerning the amendments, said : 

"This is what has been known as the Alaska homestead bill. The proposi- 
tion Is to give homesteads in that country to the extent of 820 acres. The 
principal matter of difference between the House and the Senate conferees 
was upon the question of commutation and the use of scrip in Alaska. Upon 
the question of the use of scrip the agreement leaves these matters substan- 
tially as they are now, excepting to make the law clear that scrip shall not be 
located upon streams in such a way as to make a continuous location, but that 
a quarter of a mile between any two locations will be reserved. There can 
be no monopoly of the shores of the water courses. As to commutation, it 
provides that there may be commutation on a quarter section, but not on the 
whole amount of 320 acres." 

In reply to questions propounded by members of the House, Mr. 
Lacey said: 
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' "Mr. Speaker, as the bill left the House It was S20 acres. As agreed oik 
now. It is 820 acres. As to commutation, the amount to be commuted is lim- 
ited to 160 acres." 

Mr. Stephens of Texas : *'Mr. Spealcer, the question I would like to ask 
is whether or not it changes the law with reference to settlements on these 
lands?" 

Mr. Lacev : "Not at all. It leaves the law the same as it is in other parts 
of the United States." Congressional Record, 57th Cong., 2d Sess., pp. 2859, 
2860. 

[3] This reference to the proceedings in Congress in the passage of 
the act of March 3, 1903, and the report of the conference committee 
is justified by similar references made by the Supreme Court in Holy 
Trinity Church v. United States, 143 U. S. 457, 464, 12 Sup. Ct. 511, 
36 L. Ed. 226; Binns v. United States, 194 U. S. 486, 495, 24 Sup. 
Ct. 816, 46 L. Ed. 1087 ; Oceanic Steam Navigation Co. v. Stranahan, 
214 U. S. 320, 333, 29 Sup. Ct. 671, 53 L. Ed. 1013; Northern Pa- 
cific V. Washington, 222 U. S. 370, 380, 32 Sup. Ct. 160, 56 L. Ed. 
237; McLean v. United States, 226 U. S. 374, 380, 33 Sup. Ct. 122, 
57 L. Ed. 260. 

In the Hght of the report of the committee of conference, we must 
hold that Sie limitation that *'no more than one hundred and sixty 
acres shall be entered in a single body" was germane to the Senate 
amendment that "no entry shall be allowed extending more than one 
hundred and sixty rods along the shore of any navigable water," and 
that it was so intended. 

[4] It is contended, further, that the Act of May 14, 1898 (30 Stat. 
409) provides, .in section 1: 

"That no entry shall be allowed extending more than eighty rods along the 
shore of any navigable wat«r, and along such shore a space of at least eighty 
rods shaU be reserved from entry between all such claims." 

Survey No. 242 does not extend along the shore of any navigable 
water 80 rods, or any distance, or at all. It does not touch any nav- 
igable water, and what we have said concerning the first objection to 
the entry is applicable to this objection. The provision, that ''along 
such shore a space of at least eighty rods shall be reserved from en- 
try between all such claims," means plainly that a space of at least 
80 rods shall be reserved from entry along the shore of the navigable 
water between claims along such shore. It cannot mean that there 
shall be reserved a space of 80 rods from any other entry, however 
situated ; such construction would be obviously contrary to the intent 
and purpose of the statute and inadmissible. We are of the opinion 
that the complaint did not state a cause of action. 

The decree of the court below is therefore affirmed. 

RUDKIN, District Judge (dissenting). As will appear from the 
plat attached to the majority opinion, the appellee Poland has entered 
and acquired title to approximately 320 acres of land in the district of 
Alaska, in a single body, by soldier's additional homestead right. It 
occurs to me that this was a plain and palpable violation of the Act of 
March 3, 1903 (32 Stat. 1028), extending the homestead laws of the 
United States to the district of Alaska, and providing, among other 
things, that: 
231 F.— 62 
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"No more than one hundred and sixty acres shall be entered in any sin^e 
body by such scrip, lieu selection, or soldier's additional homestead riglit." 

A brief reference to the legislative history of this right and to the 
decisions of the department thereunder will throw some light on the 
object of the proviso in question. Sectibn 2304 of the Revised Statutes 
(Comp. St. 1913, § 4592) provides that every private soldier and officer 
who served in the army of the United States during the Rebellion for 
90 days, and who was honorably discharged, and has remained loyal 
to the government, shall be entitled to enter and receive patents for a 
quantity of public lands not exceeding 160 acres oft ceftain terms and 
conditions not material here. Section 2306 (section 4594) provides : 

"Every i)erson entitled, under the provisions of section twenty-three hundred 
and four, to enter a homestead wlio may hare heretofore entered, under the 
homestead laws, a quantity of Land, less than one hundred and sixty acres, 
shall be permitted to enter so much land as, when added to the quantity pre- 
viously entered, shall not exceed one hundred and sixty acres." 

In Webster v. Luther, 163 U. S. 331, 16 Sup. a. 963, 41 L. Ed. 179, 
it was held that this additional right was transferable without restric- 
tion. 

In the case of Ole B. Olsen, 33 Land Dec. 225, it was held that the 
assignee of two or more soldiers' additional homestead ri^^hts may 
locate them as one right upon the same tract of land, provided they 
equal in the aggregate the amount of land so located. 

In the case of Kiehlbauch v. Simero, 32 Land Dec. 418, it was held 
that the quantity of land which an assignee of a soldier's additional 
right may enter is not restricted by the Act of August 30, 1890, c. 837 
(26 Stat. 391), providing that : 

*'No person who shall after the passa^ of this act, entw Dpon any of the 
public lands with a view to occupation, entry or settlement under any of the 
land laws shall be permitted to acquire title to more than tbree hundred and 
twenty acres in the aggregate, under all of said laws, but this limitation shall 
not operate to curtail the right of any person who has heretofore made entry 
or settlement on the public lands, or whose occupation, entry or settlement, 
is validated by this act" 

Or by the Act of March 3, 1891, c. 561 (26 Stat. 1101), providing 
that the act of August 30, 1890, supra, "shall be construed to include 
in the maximum amount of lands the title to which is pennitted to be 
acquired by one person only agricultural lands and not to include lands 
entered or sought to be entered under mineral land laws." 

By letter of instructions from the Secretary of the Interior to the 
Commissioner of the General Land Office under date of June 29, 1905 
(33 Land Dec. 606), the same view is again asserted. 

The Act of May 14, 1898, entitled "An Act extending the homestead 
laws and providing for right of way for railroads in the district of 
Alaska, and for other purposes" (30 Stat 409), provides that: 

'The homestead * * * laws of the United States and the rights incideot 
thereto, including the right to enter surveyed or unsurveyed lands under pro- 
vlsions of law relating to the acquisition of title through soldiers' additional 
homestead rights, are hereby extended to the district of Alaska, subject to 
such regulations as may be made by the Secretary of the Interior; and no 
indemnity, deficiency, or ]leu lands pertaining to any land^ grant whatsoever 
originating outside of said district of Alaska shaU be located within or taken 
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from lands In said district Prorlded, that no esotry shall be allowed extend- 
ing more than eighty rods alOQg the shore of any navigafole water, and along 
such shore a space of at least eighty rods shall be reserved from entry be- 
tween all sncb claims, and that nothing herein contained shall be so con- 
strued as to authorize entries to be made, or title to be acquired, to the shore 
of any navigable waters within said district And it is further provided, that 
no homestead shall exceed eighty acres In extent" 

By letter of instructions from the Secretary of the Interior to the 
Commissioner of the General Land Office under date of December 4, 
1902 (31 Land Dec. 442), it was declared that this proviso did not 
limit the number of entries that might be made by an assignee of sev- 
eral additional soldier's rights under section 2306 of the Revised Stat- 
^ utes (Comp. St 1913, § 4594). The letter in question reads as follows : 

•This department is in receipt of your letter of November 21, 1902, request- 
ing instructions as to whether or not the last proviso to section 1 of the Act of 
May 14, 1698 (30 Stat 409), places a limitation upon the right of the assignee 
of a soldier's additional right of homestead 6ntry under section 2306 of the 
Revised Statutes, so as to prevent the assignee of several of such additional 
rights from making several entries of eighty acres each thereunder of public 
lands in the district of Alaska. Said proviso is as follows : 'And it is further 
provided that no homestead shall exceed eighty ACree in extent.' 

"You express the opinion that the number of entries that may be 'made by 
an assignee is not limited by the terms of this proviso, and in this conclusion 
the department concurs. The limitation is placed upon the acreage that may 
be included in a single homestead entry,, and cannot apply to an assignee who 
in the exercise of the additional right does not seek to take in any one entry 
more than eighty acres." 

These instructions were followed in a very few months by the Act 
of March 3, 1903 (32 Stat. 1028), containing the proviso above quoted 
"that no more than one hundred and sixty acres shall.be entered in any 
single body by such scrip, lieu selection, or soldier's additional home- 
stead right." 

From the foregoing it will be seen that prior to tiie passage of the 
act of March 3, 1903, thefe was (a) no limitation on the quantity of 
land an assignee of soldiers' additional homestead rights might acquire 
in the district of Alaska, and (b) no limitation on the quantity of land 
that might be embraced in a single application or location, provided 
th« assigned rights equaled in the aggregate the quantity of land lo- 
cated upon. The appellee Poland niade. two application? for approx- 
imately 320 acres of land in a single body on the same day, as assignee 
of four separate soldiers' additional homestead rights, and has received 
patents therefor. There in no reason why the four rights might not 
have been embraced in a single application or location, and had they 
been the violation of the statute.would.be too obvious to admit of ques- 
tion. The statutory prohibition is against acquiring more than 160 
acres in a single body by soldier's additional homestead right, not mere- 
ly a prohibition against acquiring more than 160 acres ia a single 
application or under a single location. Could then the appellee, by 
making two applications or locations instead of one, and by drawing 
an imaginary line between the two surveys, thwart the will, of Congress 
and defeat its declared policy? The question suggests its own an- 
swer. I see no connection between the proviso that no more than 160 
acres of land shall be entered in any single body and the i uirtiier pro- 
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viso that no entry shall be allowed, extending more than 160 rods 
along the shore of any navigable water. The former proviso is com- 
plete in itself and speaks for itself. It first appeared in the amend- 
ment of 1903 and was intended to accomplish some purpose. How it 
got there is not material. Suffice it to say it is the law of the land. 
The purpose of the amendment, however, is disclosed in the legislative 
history of the act set forth in the majority opinion. The Senate fa- 
vored the abrogation of the additional Jiomestead right entirely in the 
district of Alaska ; but as a matter of compromise, no doubt, the right 
was retained, limited, however, to the right to acquire 160 acres in any 
single body. As already stated, if this legislation only compels the as- 
signee of such rights to. so marshal them that not more than 160 acres 
will be included in a single application or entry, the act accomplishes 
no useful purpose. The manifest object was to prohibit the acquisition 
of large bodies of land in the district of Alaska under soldiers' addi- 
tional homestead rights, and if the majority opinion prevails that ob- 
ject can readily be defeated. I am also of opinion that the affidavit 
to the effect that survey No. 242 "is more than eighty rods distant 
from any other survey or entry under the provisions of said act of 
May 14, 1898," was false whether intentionally so or not ; but, if not 
false, the second patent issued through a manifest mistake which is 
equally within the corrective power of a court of equity. 
The decree should be reversed. 



NEW YORK ft PORTO RICO S. 8. CO. v. OTTANICA CBNTRALBL 
(Circuit Court of Appeals, Second Circuit February 15, 1916.) 

No. 60. 

1. TfOAL ^s»260(9) — ^AcTzoRs fob Breach of DotrTRAor— Instbugtions. 

After defendant's steamship had sailed for Porto Rico with a cargo for 
a number of ports, the first of which named on her cargo r^ort was San 
Juan, and the last Ouanica, about 12 hours' sail from San Juan, quaran- 
tine regulations to prevent the spread of bubonic plague were promulgat- 
ed, under which steamers docking at San Juan were prohibited from go- 
ing alongside a dock at any other port Though the San Juan cargo 
could have been Ughtered, while there were no lighters at Guanica, and 
though the vessel might have been stopped, and sent to Guanica and oth- 
er ports before docking at San Juan^ It docked at San Juan, and thus 
made it necessary to discontinue its voyage to Guanica. In an action for 
failing to deliver the cargo destined to Guanica, the court charged that 
defendant was not liable if it did what the ordinarily prudent man would 
have done, considering the facts presented to its captain and agent, and 
that the Jury should consider whether a part of the cargo was entitled to 
greater consideration than any other part, and left it to tiiem to deter- 
mine, whether it acted with reasonable prudence for the interests of all 
concerned. Held that, the court having fully and fairly presented the 
case to the Jury, it was not error to refuse to charge that the consignee 
at San Juan was entitled to immediate deUvery at the dodL, and that, un- 
less it was reasonably apparent that reasonable prudence for the interests 
ol aU concerned required such course, defendant would have no right to 
proceed first to Guanica, nor to discharge the San Juan cargo by lightera 

[Ed. Note.— For other cases, see Trial, Cent Dig. i 658; Dec. Dig. ^=» 
26 0(9).] 

^s»For otber cum Me Bame topic & KBY-N UMBER in all Key-Numbered DlseeU it Indexes 
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2. NxQLidiNOB ^s»136(2) — Questions or La.w ok Fact. 

N^ligenoe Is a questloQ of law and ftict; the question whetber a par- 
ticnlar act has been performed or omitted being one of fact, and the ques- 
tion whether its performanoe or omissitm was a breach of a legal duty one 
of law. 

[Ed. Note.— For other cases, see Neglig^ce» Cent Dig. U 279, 281; Dec 
Dig. «=>130(2).] 

3. Nboliobnce ^s»1 — ^Natubb and Kleiixnts. 

''Negligence" is the failure to perform some act required by law. 

[Ed. Note.— For other cases, see Negligence, Oent Dig. i 1 ; Dec Dig. 

B\>r other definitions, see Words and Phrases, First and Second Series, 
Negligence.] 

4. Shipping ^s»ll5 — ^Dutt of Cabrieb to Shippxb. 

The duty of a stecunship carrier having a cargo destined for various 
ports in Porto Rico, at one of which P0rt^ bubonic pla^pie existed making 
quarantine reflations necessary, was a duty to all of the sliippers, and 
an action by one of the shippers for failure to deliver its cargo at desti- 
nation could not be disposed of as though its goods were the only goods 
on board, and the extent oi the carrier's duty to it was to be determined 
by a consideration of all the surrounding circumstances. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. U 226, 433 ; Dec. 
Dig. (es>115.] 

5. Neqlioenoe ^=»136(2) — Questions of Law ob Fact. 

The question of negligence must be submitted to the jury as one of 
fact, not only where there is room for a difference of opinion between 
reasonable men as to the existence of the facts from which it is proposed 
to infer negligence, but also where there is room for such a difference as 
to the inferences whl(di might fairly be drawn from conceded facts. 

[Ed. Note.— For other cases, see Negligence, Cent Dig. §f 279, 281 ; Dec. 
Dig. «s»136(^.] 

6. Shipping ^=»115— Actions fob Bbkach or CoNTBACT—QmGsnoNS fob 

Jott. 

In an action against a steamship carrier for failure to deliver a cargo 
destined to Guanica, Porto Rico, due to the fact that, after docking at San 
Juan, quarantine regulations prohibited the steamer from docking at 
Guanlca, evidence held to make a question for the Jury as to wh^;her de- 
fendant was negligent in docking at San Juan, instead of first sending 
the steamer to other ports, or lightering the San Juan cargo. 

[Ed. Note— For other cacjes, see Shipping, Cent Dig. §5 226, 433 ; Dec 
Dig. <es>115.] 

7* Appkai. and Ebbob ^s»d99(3)r-RBvixw — Questions of Fact. 

Where the question of defendant's negligence was one which could 
properly be submitted to the jury, the Jury's conclusion that defendant 
was negligent could not be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. |$ 8023. 
3924; Dec Dig. <ft=»e99(3).] 

8. Shipping ^s>ll5 — Actions vob Brkach or Contract-^Bubden or Pboof. 

a steamship company, failing to deliver a cargo as agreed, had the 
burden of Justifying its failure to perform the contract 

[Ed. Note.— For other cases, see Shipping, Cent Dig. M 226^ 433 ; Dec. 
Dig. <&=>115.] 

9. Shipping ^s»115 — Oabbieb of Goods — Bbeach of Contbact— Excuses. 

That quarantine regulations were in force in Porto Rico under which 
a steamer, after docking at San Juan, would not be permitted to dodi: at 
any other port, did not excuse the failure of a steamship company to de- 
liver a cargo at Guanlca, if in the exercise of ordinary prudence quaran- 

^=»For other cases see same topic ft KBT-NUMBER in all Key-Numbered Digests A Indexes 
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tine conld have been avoided, as l^ lightering the San Juan cargo, or pro- 
ceeding to other Porto Rican ports before unloading the San Juan cargo ; 
and when the company, with full knowledge through its agent of the cir- 
cumstances, permitted the vessel to dock at San Juan, it assumed the risk 
of the damages which would result if a jury should find that its conduct 
was negligent. 

[Ed. Note.— For other cases, see Shipping, Gent Dig. H 220, 433; Dec 
Dig. •e=»115.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Guanica Centrale against the New York & Porto Rico 
Steamship Company. Judgment for plaintiff, and defendant brings er- 
ror. Affirmed. 

Burlingham, Montgomery & Bcecher, of New York City (Norman B. 
Beecher and Roscoe H. Hupper, both of New York City, of counsel), 
for plaintiff in error. 

Rounds, Hatch, Dillingham & Debevoise, of New York City (Ed- 
ward S. Paine and John Fine, both of New York City, of counsel), for 
defendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This action has been brought to recover 
damages in the sum of $35,023.41 because of the failure of the plain- 
tiflf in error, hereinafter called defendant, to perform its contract as a 
common carrier and safely transport from New Orleans, La., to Guan- 
ica, Porto Rico, and there deliver to defendant in error, hereinafter 
called plaintiff, certain merchandise. The merchandise consisted of 
5,373 bags of fertilizer known as stllphate of ammonia, together with 
two parcels of other freight The plaintiff obtained a verdict in its 
favor and judgment was entered in the sum of $2,517.06. 

The defendant is a steamship company organized under the laws of 
the state of Maine and it owns vessels plying between tfie United 
States and Porto Rico. Its steamship. Pathfinder, sailed from New 
Orleans for Porto Rico on June 18, 1912. It carried a cargo of 2,378 
tons, of which 543 tons consisted of bags of fertilizer. Its cargo was 
destined for 10 Porto Rico ports, the first of which named on her cargo 
report was San Juan and the last of which was Guanica. San Juan 
is on the north side of the island and Guanica is on the south side, the 
two ports being about 12 hours' sail apart. The defendant's principal 
office in the island was maintained at San Juan, where its chief repre- 
sentative and superintendent on the island resided. 

The bubonic plague was currently reported as existing at San- Juan 
on June 15, 1912, and on June 19th its existence in the city was officially 
announced. On that day the representatives of the steamship compa- 
nies in San Juan were called to the quarantine office by the chief quar- 
antine officer for Porto Rico, who was stationed in San Juan, and the 
requirements of quarantine were explained to them. A representative 
of the defendant was at the meeting. On June 23, 1912, a quarantine 
was declared by the. Marine Hospital Service of the government, and 
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an official circular was issued, which formally notified the steamship 
companies that a quarantine was in effect. A copy of this circular was 
sent to defendant, who probably received it on the next day. The cir- 
cular read as follows : 

*The following are the general regulationB for water traffic between San 
Jnan and other Porto Rico ports: 

"These regulations are Intended to be general and the quarantine officer 
at each port must use his best Judgment In the management of individual 
cases. 

'*The precautions will be directed entirely against the introduction of rats 
from San Juan. Vessels will be fumigated for rats at San Juan when empty, 
and loading will be done by lighters or under sufficient precautions at wharf. 

"At other ports discharge of freight may be allowed by lighters only, and 
crews of such vessels as have fumigation certificates not over two weeks old 
may be allowed on shore after passing inspectlan. Passengers may go ashore 
after passing inspection and may go aboard without inspection. The only 
absolute rule is that no vessel in San Juan trade is allowed at any wharf. 

"You will do everything possible to expedite business, remembering that re- 
strictions are against rats almost entirely." 

In explanation of the circular it is necessary to refer to the method 
by which bubonic plague is transmitted. It appears that the source 
from which it is transmitted to human beings is the rodent family, of 
which the commonest species is tbe ordinary rat. Rats have fleas, and 
when a rat becomes infected and dies the fleas seek other means of sup- 
port If aft infected flea comes in contact with a human being, the dis- 
ease may be transmitted. Inasmuch as fleas do not leave the rat until 
the rat is dead, the question of preventing the spread of bubonic 
plague becomes a question of preventing the transfer of rats from a 
place where the disease exists to a place where it does not exist. Rats 
are fond of ships, and if an opportunity to board a vessel presents itself 
they are disposed to take advantage of it, and frequently do so. The 
quarantine regulations accordingly provided for the immediate quar- 
antine of any vessel which had been alongside a dock in San Juan, even 
though she had not taken on any cargo there. On the other hand, if 
a vessel did not come in contact with the wharf, but remained more 
than a rat- jump away from it, there was no danger that she would 
carry infection to other places and no necessity for her being quar- 
antined. For these reasons vessels which had docked at San Juan 
were prohibited from thereafter going alongside a dock at any other 
port, and vessels which had not docked at San Juan, but had lightered 
their cargo, could dock at other ports in the island. 

The steamship Pathfinder, with plaintiff's consignment on board, ar- 
rived in the harbor of San Juan on June 25, 1912, between 7 and 8 
o'clock in the morning. The defendant's superintendent was on the 
dock as the vessel came up the harbor, and first saw her when she was 
coming inside the bay about IS minutes before she docked. He knew 
she had cargo on board for Guanica, and although he could have sig- 
naled her to stop before coming alongside the dock, he failed to do so. 
He testified that he had received the circular ; that it was no surprise 
to him ; that he read it at the time, but did not notice the sentence in it 
that said, "The only absolute rule is that no vessel in San Juan trade 
is allowed at any wharf;'- that he did not notice that until fiie captain 
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of the Pathfinder told him that he had heard the Pathfinder would not 
be able to discharge at Guanica wharf ; that the movements of the Path- 
finder were under his control, and if he had directed her to stay out 
in the bay, instead of docking, she would have done so. 

On June 24th, the day before the ship's arrival, one of the plaintiff's 
lawyers had consulted the surgeon in command of the public health 
department in Porto Rico, and found that no vessel that docked at San 
Juan could thereafter dock at any otlier port in the island, but would 
be obliged to discharge cargo elsewhere around the island by lighters, 
unless she discharged her cargo at San Juan by lighters without dock- 
ing there. He thereupon on the same day conferred with defendant's 
superintendent for Porto Rico and discussed the situation with him, 
explaining to him that it would be practically impossible to discharge 
cargo at Guanica by lighters, inasmuch as there were no lighters at 
that port, and that it would be a matter of considerable expense as well 
as difficulty to procure lighters from eitlier Ponce or Mayagnez, the 
nearest ports where lighters were used. Ponce is about 30 miles, and 
Mayagnez from 45 to 55 miles, from Guanica. There is a deep-water 
dock at Guanica, and the port on that account supported no lighters. 
The defendant's representative was therefore asked to arrange to have 
the Pathfinder dock at Guanica before docking at San Juan. But he 
refused his assent. The testimony showed that there were a number 
of lighters at San Juan. 

The Pathfinder docked at San Juan. This made it necesssoy to dis- 
continue the voyage to Guanica, and the whole cargo of fertilizer was 
put ashore at San Juan and stored for the account and risk of the 
plaintiff. 

1. The defendant's superintendent might have stopped the Path- 
finder far enough from the dock to have made it impossible for a rat 
to jump aboard, and then lightered the San Juan cargo, and the vessel 
could then have continued on her voyage. 

2. Or he might have stopped the vessel before she docked, and sent 
her to Guanica and other island ports first, and then returned to San 
Juan and docked. 

3. Or he might have done what he did do, dock the vessel, and 
thereby make it impossible for her to proceed farther on her voyage. 

He chose to adopt the last course. This enabled him to deliver tiie 
San Juan cargo, amounting, as has been stated, to 843 tons out of a 
total of 2,378 tons she had on board and was to have delivered at other 
Porto Rico ports. 

There is no question but that it is a carrier's duty and obligation to 
make delivery, in accordance with its contracts, of goods which have 
been delivered for shipment and accepted, unless delivery is prevented 
by an act of God, or of the public enemy, or by some cause against 
which it has protected itself by stipulation in the bill of lading. In 
the case at bar the contract was not performed, and the defense inter- 
posed is that stipulated for in the bill of lading, the quarantine regula- 
tion which prevented the ship from leaving San Juan. 

The District Judge in his charge called the attention of the jury to 
the provision in the bill of lading, "That if the ship is prevented by 
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quarantine from reaching her destination of making due delivery of 
the goods, or is detained at quarantine," the goods could be discharged, 
etc., and pointed out that that was the defense upon which the defend- 
ant rested. He then instructed the jury that if the steamship company, 
by its master or its agent, negligently allowed the ship to run into 
quarantine, the defendant could not avail himself of that defense, and 
said: 

**The plaintiff h$ul a right to have tlie steamship company deliver its goods 
at the point of destination, but that if the steamer ran into quarantine the 
law imposed upon the master or its agent or the agent of the company at San 
Juan, the duty of exercising ordinary care, that Is, that care which an ordi- 
narily prudent person would exercise under all the conditions as they then 
and there existed at the time. And if you find — this is your only question — 
that the steamship company did what the ordinarily prudent man wmild do, 
considering all of the facts ad they were then presented to the captain and 
to the agent of the steamship company, if they then exercised the ordinary 
care of an ordinarily prudent person, then of course the plaintiff could not 
recover. But if on the other hand you should find from all of this evidence, 
analyzing it, considering the motives and drawing fair conclusions from It, 
that the agent at Porto Rico did not exercise ordinary care, that is, that care 
which an ordinarily prudent person would exercise, in the day and time of 
it, cognizant of all the conditions — ^that if he did not exercise that ordinary 
care then the defendant is liable." 

He charged : 

''It is in evidence as to the question of which cargo was entitled to greater 
consideration. If there was a part of that cargo entitled to greater consid- 
eration than any other part, that is a fact or circumstance to be taken into 
consideration. The question of being able to lighter it at Ponce has been 
raised ; you will take that into consideration. The general character of the 
cargo destined for all the ports should be taken into consideration. I make 
this point as impressive as I can to you, that it is not proper for you to de- 
termine, gentlemen, in the light of past events, as to what a person should 
have done then and there, but you are to decide what they should have done 
as the conditions then and there presented themselves to this defendant, and 
of course acting by its agents." 

He charged : 

"If you find that the defendant's representative at San Juan could, by the 
exercise of reasonable diligence or care, have prevented the steamship Path- 
finder from docking at San Juan and could have directed the master to pro- 
ceed to other ports on the island, including Guanica, and discharge at docks 
there, before docking at San Juan, and that this was reasonable under all the 
conditions and circumstances as they then presented themselves to the de- 
fendant's agent this would be a fact or circumstance for you to take into con- 
sideration in determining the question as to whether they then and there 
acted negligently." 

He charged : 

'The defendant must act with reasonable prudence for the interest of all 
concerned. It must endeavor to hold the balance between ship and cargo and 
between the cargo owners at different ports when their interests conflict. The 
existence of the quarantine in Porto Rico constitutes a complete defense to 
any claim by reason of nondelivery at Guanica, unless the defendant failed to 
exercise reasonable prudence for the interests of all concerned in docking the 
Pathfinder at San Juan." 

He charged : 

''Unless you find that the situation as it then appeared when the Pathfinder 
arrived at San Juan was such as not to warrant the defendant in concluding 
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reasonably that It was for the Interest at all" concerned under the conditions 
then and there presented, that the San Juan cargo be discharged at the San 
Juan dock, you must find for the defendant" 

He charged : 

**In considering whether the defendant acted with reasonable prudence for 
the interest of all concerned, you are to consider the situation then existing 
as to lighterage at Ponce, the cost of lightering at San Juan and the added 
risks therefrom, the character of the cargoes, the added cost and delay that 
would have resulted if the Pathfinder had proceeded to Quanica first, the 
quantity and character of the freight consigned to the two places, and all 
the facts which would affect it, and consider these in determining that same 
question of whether the defendant acted then and there as an ordinarily pru- 
dent man would have done xmder the conditions." 

[1] The following request to charge was refused: 

"The consignees at San Juan were entitled to demand immediate delivery at 
the dock of their goods, and unless upon the Pathfinder's arrival at San Juan 
it was reasonably apparent that reasonable prudence for the interests of aU 
concerned required such a course the defendant would have had no right to 
proceed first to Guanica and there discharge the fertilizer, nor to discharge the 
San Juan cargo by lighters." 

The refusal of this request was justified. The court had fully and 
fairly presented the case to the jury, and the refusal to give this partic- 
ular request would not justify this court in sending the case back for 
a new trial. 

[2-4] Negligence is a question of law and fact. It arises from a 
failure to perform a legal duty, and it includes two questions : First,, 
whether a particular act has been performed or omitted. Second, 
whether the performance or omission of this act was a breadi of a le- 
gal duty. The first question is one of fact. The second is one of law. 
"The law determines the duty; the evidence shows whether the duty 
was performed." Nolan v. New York, N. H. & H. R. R. Co., S3 Conn. 
461, 471, 4 Atl. 106 (1885). So that negligence is the failure to per- 
form some act required by law. The duty in this case was to make 
delivery of the cargo to this plaintiff at Guanica. A similar obligation, 
however, rested on defendant to deliver a portion of the cargo to con- 
signees at San Juan and portions to consignees at other ports. The 
consignees at San Juan were as much entitled to receive their cargo 
at San Juan as plaintiff was to receive its at Guanica. The duty rest- 
ing on tiie carrier was a duty to all the shippers and the case cannot be 
disposed of as though the plaintiff's goods were the only goods on 
board. As said by Judge Addison Brown in The Bohemia (D. C.) 
38 Fed. 756 (1889), "The rights of each and all must be considered." 
The extent of defendant's duty must be determined by a consideration 
of all the surrounding circumstances, and the court so charged. 

[5] The rule on the subject of negligence is stated in Shearman & 
Redfield on Negligence, § 54, as follows : 

"The question of negligence must be submitted to the Jury as one of fact, 
not only where there is room for difference of opinion between reasonable men 
as to the existence of the facts from which it is proposed to infer negligence^ 
but also where there Is room for such a difference as to the inferences wliidi 
might fairly be drawn from conceded facts. Where this is the case the is- 
sue must go to the jury, no matter what may be the opinion of the court as 
to the value of the evidence, or the credibUity of the witneBses." 
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[I] We think that this is a correct statement of the rule, and that 
in accordance therewith the District Judge left it properly to the jury 
to determine whether the defendant was or was not negligent in the 
course it pursued. 

[7] The jury by its verdict has found that the defendant was negli- 
gent in the course it adopted, and as the question of defendant's negli- 
gence was one which could properly be submitted to the jury, we can- 
not review the conclusion which the jury reached. 

[I, 8] The defendant had agreed to deliver plaintiff's cargo at Guan- 
ica. It did not do so, and the burden of justifying its failure to per- 
form the contract rested upon it. The fact of quarantine did not ex- 
cuse the failure to perform, if in the exercise of ordinary prudence 
quarantine could have been avoided. The defendant's agent could 
have stopped the ship before she docked, and the San Juan cargo 
might have been lightered and at comparatively small expense, which 
might well have been assumed under the circumstances. Or the vessel 
might have proceeded directly to Guanica, a few hours distant, un- 
loaded the cargo for that port, and then rettu-ned with the remaining 
cargo to Porto Rico. When defendant, with full knowledge, through 
its agent, of the circumstances, permitted the vessel to dock, knowing 
that the moment she did so she would be quarantined, it assumed the 
risk of the damages which would result if a jury should find that its 
conduct was negligent 

Judgment affirmed. 



DANIBL V. BI/BCTRIO HOSE & RUBBER 00. * 
I (Circuit Court of Appeals, Third Circuit January 27, 1016. On Petition for 

Reargument, April 14, 1916.) 
No. 2053. 

Tbade-Mabks and Trade-Names ^5=»11 — Fobm of Abticix — ^E^fect ov Ex- 
FiBED Patent. 

Where a corrugated rubber hose as a new article of manufacture was 
patented In 1872, and it was shown that the corrugations were useful and 
functional, on the expiration of the patent the right to make such hose 
became common to all, and no one manufacturer, by making hose with 
corrugations for any length of time, could convert the article itself into 
a trade-mark, and thereby acquire the exclusive right to make It in per- 
petuity. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 15; Dec. Dig. <8=>11.] 

Appeal from the District Court of the United States for the East- 
em District of Pemisylvania ; J. Whitaker Thompson, Judge. 

Suit in equity b^ tiie Electric Hose & Rubber Company against 
Charles A. Daniel, individually and trading as the Quaker City Rub- 
ber Company. Decree for complainant, and defendant appeals. Re- 
versed. 

The following is the opinion of Thompson, District Judge, on final 
hearing: 

^S9For other c«b«8 Bett same topic ft KEY-NUMBER In all Key-Numbered Digests & Indexes 

* Rehearing dented. 
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The plaintiff, Electric Hose ft Rubber Company, is engaged in the business 
of the manufacture and sale of rubber hose as the successor of the Chicaso 
Electric Wire Company, to which on August 3, 1897, letters patent No. 
587,545 were issued as assignee of Henry B. Cobb, inventor of a method of 
manufacturing rubber hose in long lengths, consisting in forming, about a 
tube of alternate layers of rubber and fabric, an Inelastic mold within whidi 
the product was vulcanized and the mold then removed. The Chicago Electric 
Wire Company assigned all Its right to the manufacture and sale of hose to 
the Chicago Electric Hose Company, which is the plaintiff herein, its name 
having been changed, by amendment to its charter, to Electric Hose & Rubber 
Company. To distinguish the hose invented by Cobb, the Chicago Electric 
Wire Company adopted a device consisting of external longitudinal corruga- 
tions, and that device, as a distinguishing mark of hose made under the Cobb 
Invention, was continued down to the filing of the bill on December 2, 1913. 
The hose so marked by corrugations was known to the trade as **Blectric" 
hose, and from 1897 until some time in 1907 was exclusively made and sold by 
the plaintiff and its predecessors. The defendant up to 1912 was a customer 
of the plaintiff, and purchased for his trade the plaintiff's "Electric" hose 
having the external longitudinal corrugations ; also hose manufactured by the 
plaintiff with a smooth exterior surface. The plaintiff manufactured and sold 
its corrugated hose exclusively under its own name, but manufactured the 
smooth hose for the defendant and others and sold it to them with their re- 
spective names impressed upon it. 

Marking the hose by longitudinal corrugations was not an element of the 
Cobb patent. It was recognized generally by the trade and public as an at- 
tractive feature in the appearance of the hose and as a distinguishing mark 
of the so-called "Electric" hose. The corrugated hose had obtained a wide 
popularity and was successfully sold to the trade and to the public. Dorins 
the period from 1907 down to the filing of the bill, several competitors of the 
plaintiff produced hose with corrugated marking, but, upon demand by the 
plaintiff, adopted spiral or longitudinal bands or other distinguishing features 
with the manufacturer's name at close intervals, in order that the hose might 
not be mistaken for that of the plaintiff. 

The defendant had unsuccessfully endeavored for a number of years to ob- 
tain from the plaintiff corrugated hose with the defendant's trade-name upon 
it. Thereupon the defendant, finding that there was a large demand for the 
corrugated hose, obtained through his employ^, Frank R. Neff, a patent, as 
assignee of Neff, having the following claim: ''A hose comprising an outer cov- 
ering of rubber having longitudinally extending closely- spaced ribs formin^r 
corrugations extending longitudinally of the hose, said ribs terminating in 
solid annular sections^ equally spaced along said hose, the outer faces of said 
ribs and the outer faces of said annular sections being substantially in aline- 
ment" In the specification of the Neff patent, it was set out: "By the above 
construction, it will be therefore noted that a hose is formed wherein the 
rubber outer surface is so shaped as to greatly strengthen the hose against 
lateral strains and to increase the life of the hose as to surface wear, and 
furthermore a visible indication is provided whereby definite lengths of hose 
may be qutekly determined." 

After the Neff patent. No. 1,026,598, was Issued May 14, 1912^ the defend- 
ant began to manufacture a long-length hose by another method than that 
covered by the Cobb patent. This hose contained longitudinal corrugations 
and was made in close Imitation of that sold by the plaintiff. At spaces of one 
foot, however, the longitudinal ribs, in accordance with the claim of the Neff 
patent, terminated in an uncorrugated annular section about one-eighth of an 
inch in width. While the specification of ttie patent claims that the annular 
sections strengthen the hose against lateral strains, increase its life as to sur- 
face wear, and provide a visible indication for quickly determining definite 
lengths of the hose, the purpose of the defendant in causing the patent to be 
obtained by Neff was to produce a hose whidi he could manufacture and sell 
so closely imitating that of the plaintiff as to derive from its production the 
advantage of the demand in the market for the plaintiff's corrugated hoee. 
The defendant has accordingly placed upon the market and sold a hose made 
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under the Neff patent wltb his trade>name, "Quaker City Bubher Co./' and tiie 
words, "Rlngmeter Reg. U. S. Pat. Off. Philadelphia, Pa. U. S. A.," placed upon 
It at irregular intervals. 

The defendant has set up as a defense th& MayaU patent No. 125,606, is- 
sued April 9, 1872, for Improvement in vulcanized India rubber hose or tub- 
ing. As described In the specification, this Invention is directed to the pro- 
duction of vulcanized India rubber hose or tubing formed with an ornamental 
pattern or configuration In relief upon Its exterior. The method consists of 
forming an ornamental pattern or configuration in relief on the rubber while 
It Is passing in sheet form from the calender rolls, using for this purpose a 
pattern roll pressing up against one of the calenders, so that tbe rubber sheet 
passes between the imttem roll and the calender, and Is consequently impress- 
ed with the oonflguratlon or ornamental design formed In intaglio, or en- 
graved In the pattern rolL The claim is as follows: "As a new manufacture, 
vulcanized India rubber hose or tubing, made with fluting or other ornamental 
configuration in relief upon its exterior, substantially In the manner herein 
described." 

The Mayall patent Is clearly fior a method of manufacturing hose or tubing 
I with any sort of fiuting or ornamental configuration upon it, and is not con- 

I fined to the fiuting which appears in the drawings and Is mentioned in the 

! claim and in the specification. There is no evidence that Mayall, or any one 

deriving rights under him as licensee or assignee, used the process described 
in his invention, nor is there any evidence that any one put into use the ex- 
ternal longitudinal corrugations upon hose prior to their adoption by the 
plaintiff in 1897. Mayall does not claim any structural value in the fiuting. 
While the evidence of structural value in the device is somewhat conflicting, 
it is found as a fact, from the weight of the evidence upon the record here 
presented, that the corrtigatlonB add no structural value to the product, and 
that their use Is merely for ornamentation. The evidence Intended to show 
structural advantage from the corrugations^ resulting in what was termed at 
the hearing "non-klnkablllty," and the quality of preventing abrasion by fric- 
tion, la not convincing. The opinions of witnesses that the corrugations were 
useful in preventing kinking and abrasion were. not based upon actual tests 
made in comparison with smooth-surfaced hose, except in the case of the de- 
fendant's witness called as an expert Tests made by him were up^n sections 
of hose produced by the defendant for the purpose. Tests of such Isolated 
specimens cannot fairly represent results upon which opinions of value <»n be 
baaed. , 

The corrugations having no structural value, and there being no evidence of 
the use of the corrugations under the MayaU patent* or of their apprc>priatlou 
and user as a trade-mark for rubber hose of others, prior to the appropriation 
and user by the plaintiff, the iijivent^^n/of Mayall in 1872 of a method by which 
hose may be fluted, is not material. as affecting the plaintiff's right to Its use 
as an indicium ^f its product. 

The validity of a trade^mark does not depend, upon either novelty, invention, 
or discovery, but is founded upon mere priority of .appropriation and user 
as a trade-mark for a particular class of goods. Lawrence ^g. Co. y. Ten- 
nessee Mfg. Co., 138 U. S. 537, 11 Sup. Ct. 896, 34 Ix I^d. 997. Abandoned 
trade-marks may be appropriated by others and become their exclusive prop- 
erty, even as against the original user. Menendea v. Holt, 128 U. S. 514, 9 
Sup. Ct 143, 32 L. Ed. 526. 

The adoption of the corrugations by the plaintiff's predecessor occurred In 
1897, years subsequent to the expiration of the Mayall patent in 1889. Upon 
Itfl expiration, the method and whatever incidents appertained thereto became 
open to the public, subject to appropriation and user by any one. Unless the 
plAlntiff*s predecessor adopted it to confuse its product with that of others, 
it was entitled, even though Mayall had conceived fluting upon hose in 1872, 
to adopt longitudinal corrugation as indicating the origin of its hose. 

onie d^endant has shown that, prior to the adoption of corrugation by the 
plaintiff, corrugated tubing was manufactured and sold by other rubber 
manufiLcturers. The evidence shows, however, that rubber hose and rubber 
tubing are entirely separate and distinct articles in commerce and in domestic 
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Dse, and are so recognized generally by the trade and the public They are 
used for entirely separate and distinct purposes, and there is no confusion 
or possibility of mistaking the one for the other. When the plaintiff adopted 
its device therefor, it was unused by the trade In the manufacture or market- 
ing of rubber hosa 

The defendant contends, however, that the Cobb patent having expired in 
August, 1914, and the patented hose having been known to the trade and the 
public by the longitudinal corrugations adopted by the plaintiff as indicating 
the origin and manufacture of its hose, the monopcAy in the corrugated mark- 
ing of the hose became public property upon expiration of the patent and 
passed to the public along with the patented method. The general principle of 
law underlying this contention is too well settled to admit of contradiction or 
discussion, and the question, therefore, arises as to whether, upon abandon- 
ment to the public of the plaintifTs patent, the defendant became entitled 
under the facts of this case to the appropriation of the plaintiff's device, whidi 
had during the life of the patent indicated the origin of the hose manufiftctuied 
by the plaintiff. With the limitation that the defendant must not so use the de- 
vice as to deprive the plaintiff of its rights or to deceive the public, the defend- 
ant, upon the expiration of the patait, was at full liberty to nunufacture under 
the method of the expired patent, and to appropriate any device or form in 
connection with which the patented article had been made which was desig- 
native in a generic manner of the distinctlTe style of hose Bianufactored by 
the plaintiff. 

In the present case the defendant is not manufacturing its hose in accord- 
ance with the plaintiff's patent, but is using another method, which permitted 
it, prior to the exi^ration of the patent, to manufacture hose in long lengtha 
Its purpose in adding the corrugations was to doeely imitate the plaintUTs 
patented hose under the guise of the Neff patent The hose produced by tfap 
defendant is calculated to deceive the public as to the identity of the artide 
produced by him, and, although the plaintiff's patent has expired, it is en- 
titled to be protected from any injury arising from such imitation produced 
with the deliberate Intent of deceiving the public by passing off the defend- 
ant's hose for that manufactured by the plaintiff. While the defendant is not 
to be prevented from constructing long-length hose with corrugations, still he 
cannot be permitted to do any act the necessary effect of which would be to 
imitate or to make any one believe that the hose which he manufactures and 
sells is manufactured by the plaintiff; neither has he the right to use any 
device which may be properly considered a trade-mark, so as to induce the 
public to believe that the hose has been manufactured by the plaintiff. Singer 
Manufacturing Co. v. June Manufacturing Ck>., 168 U. S. 108, 16 Sup. Ct 
1002, 41 L. Bd. lia 

The defendant's contention, however, is that it is protected by the Neff 
patent A reading of the entire testimony of the defendant leads to the 
conclusion that this patent was frivolously obtained by him as a makeshift 
for the purpose of putting upon the market an imitation of the hose made 
and sold by the plaintiff under cover of the structural utility asserted in the 
Neff' specification and claim by reason of the addition to the plaintiff's corru- 
gations of the annular band. While the record in the case establishes the fact 
that longitudinal corrugations add no structural value or utility to the hose, 
the presumption arising from the grant of the patent that corrugated hose 
with the annular band has the advantage over corrugated hose without such 
band disclosed by the specification is unrebutted, and the defendant is ^ititied, 
until the validity of his patent is made the subject of successful direct attack, 
to manufacture hose under the method disclosed in accordance with his patent 
It is entirely possible, however, for him to manufacture hose with such dis- 
tinctive markings as v^ll preclude the probability of his hose being passed off 
as that of the plaintiff. To that extent the plaintiff should be protected in 
equity. 

A decree wiU be entered in favor of the plaintiff and against the defendant 
for an injunction in accordance with this opinion and for an accounting fot 
profits and damage& 
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Joseph C. Fraley and Henry N. Paul, Jr., both of Philadelphia, Pa., 
for appellant. 

William W. Porter and Porter, Foulkrod & McCullagh, all of Phila- 
delphia, Pa., for appellee. 

Before BUFFINGTON and McPHERSON, Circuit Judges, and 
BRADFORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Electric 
Hose & Rubber Company, a corporation and citizen of Delaware, filed 
this bill against Charles A. Daniel, who was trading as the Quaker City 
Rubber Company, a citizen of Pennsylvania, charging him with unfair 
competition and violating its trade-mark. The court, in its opinion 
as set forth above, sustained complainant's contention and entered a 
decree : 

*That the nse of external longitudinal oorragatlons in the sale of rabber 
hose * * * Is a good and yaUd trade-martc to the pialntiff, and is the sole 
and exdnsive property of the plaintiff," and '*that the defendant has occa- 
sioned unfair trade competition by manufacturing and selling rubber hose cor- 
rugated longitudinally." 

From such decree defendant took this appeal. 

Stripped of incidental matters, the underlying question in this case 
is whether the longitudinal corrugations on rubber hose can be made 
a trade-mark monopoly. The proofs show that on April 9, 1872, pat- 
ent No. 125,596 was granted to Thomas J. Mayall for an improvement 
in vulcanized rubber tubings. In his specification Mayall stated that : 

"Tubing of this kind has never, so far as my knowledge extends, been 
hitherto made, owing, undoubtedly, to the difficulty, or rather impossibiUty, of 
preserving the external pattern or ornamental configuration during the several 
processes at present employed in order to vulcanize and finish hose or tubing." 

He disclosed a method of making such hose or tubing, and a claim 
was allowed him, as follows : 

"As a new manufacture, vulcanized India rubber hose or tubing, made with 
fluting or other ornamental configuration ia relief upon its exterior, substan- 
tially in the manner herein described." 

Accompanying his specification, his corrugated hose was shown by 
the accompanying drawing: 




It goes without saying that at the expiration 'of Mayall's patent, in 
1889, the public acquired the right to make such fluted hose. The de- 
fendant has availed himself of that right, and has embodied Mayall 
ribs or longitudinal corrugations in hose he makes under patent No. 
1,026,598, granted to Neff on May 14, 1912. The single claim of that 
patent is : 

**A hose comprising an outer covering of rubber having longitudinally ex- 
tending closely spaced ribs forming corrugations extending longitudinally of 
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the hose, said ribs terminating in solid annular sections, equally spaced along 
said hose, the outer faces of said ribs and the outer faces of said annular sec- 
tions being substantially in alinement." 

The hose of NefFs patent has, it will be observed, ^he longitudinal 
fluting of Mayall, and in addition certain spaced annular rings at 
<:ross-angIes thereto. Its contour is shown in the accompanying illus- 
trations taken from NefFs patent: 




JPKJM 







Under these facts, the burden is on the plaintiff to show by what 
means the defendant or any other hose manufacturer is to be deprived 
of the right to make .corrugated hose, which right accrued to the public 
when Mayall's patent expired. The pertinent facts on which the 
plaintiff bases its alleged rig^ we extract from the opinion of the 
court below, as follows : 

''The plaintiff, Electric Hose & Rubber Company, is engaged in the busi- 
ness of the manufacture and sale of rubber hose as the successor of the Chi- 
cago Electric Wire Company, to which on August 3, 1897, letters patent No. 
587,545 were issued as assignee of Henry B. Cobb, inventor of a method of 
manufacturing rubber hose in long lengths, consisting in farming, about a 
tube of alternate layers of rubber and fabric, an inelastic mold within which 
the product was vulcanized and the mold then removed. The Chicago Elec- 
tric Wire Company assigned all its right to the manufacture and sale of hose 
to the Chicago Electric Hose Company, which is the plaintiff herein, its name 
having been changed, by amendment to its charter, to Electric Hose & Rubber 
Company. To distinguish the hose invented by Cobb, the Chicago Electric 
Wire Company adopted a device consisting of external longitudinal corruga- 
tions, and that device, as a distinguishing mark of hose made under the Cobb 
invention, was continued down to the filing of the bill on December 2, 19ia 
The hose so marked by corrugations was known to the trade as 'Electric' hooe, 
and from 1897 until some time in 1907 was exclusively made and sold by the 
plaintiff and its predecessors. • • • Marking the hose by longitudinal cor- 
rugations was not an element of the Cobb patent. It was recognised generally 
by the trade and public as an attractive feature in the appearance of the h08e 
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and as a dlstltiguisMn^ mark of the B(H»Ued '£21echlc' hose. TI%e oorragated 
hose had obtaltied a wide popularity and was successfully sold to the trade 
and to the public. During the period from 1907 down to the filing of the bill, 
several competitors of the plaintiff produced hose with corrugated marking, 
but, upon demand by the plaintiff, adopted spiral or longitudinal bands or 
other distinguishing features with the manufacturer's name at close intervals, 
in order that the hose might not be mistaken for that of the plaintiff. 
• ♦ ♦ After the Neff patent. No. 1,026,598, was Issued May 14. 1912, the 
defendant began to manufacture a long-length hose by another method than 
that covered by the Cobb patent This hose contained longitudinal corruga- 
tions and was made in close imitation of that BcAd by the plaintiff. At spaces 
of one foot, however, the longitudinal ribs, in accordance with the claim of 
the Neff patent, terminated in an uncorrugated annular section about one- 
eighth of an inch in width. While the spedfieation of the patent claims that 
the annular sections strengthen the hose against lateral strains, increase its 
life as to surface wear, and provide a visible indication for quickly determin- 
ing definite lengths of the hose, the purpose of the defendant in causing the 
patent to be obtained by Neff was to produce a hose which he could manu- 
facture and sell so closely imitating that of the plaintiff as to derive from 
its production the advantage of the demand in the market for the plaintiff's 
corrugated hose. The defendant has accordingly placed upon the market and 
sold a hose made under the Neff patent with his trade-name, 'Quaker City 
Rubber Go.,' and the words, 'Blngmeter Heg. U. S. Pat Off. Philadelphia, Pa. 
U. S. A,,* placed upon It at Irregular Intervals. ♦ • • There is no evi- 
dence that Mayall, or any one deriving rights under him as licensee or as- 
signee, used the process described in his invention, nor is there any evidence 
that any one put into use the external longitudinal corrugations upon hose 
prior to their adoption by the plaintiff in 1897. ♦ ♦ ♦ The adoption of the 
corrugations by the plaintiff's predecessor occurred in 1897, years subsequent 
to the expiration of the Mayall patent in 1889. Upon its expiration, the 
method and whatever incidents appertained thereto became open to the 
public, subject to appropriation and user by any one. Unless the plaintiff's 
predecessor adopted it to oonfuse its product with that of others, It was 
entitled, even though Mayall had conceived fluting upon hose in 1872, to adopt 
lon^dltudlnal corrugation as indicating the origin of its hose." 

The court further found that the corrugations of hose had no struc- 
tural value, and held that : 

'*There being no evidence of the use of corrugations under the Mayall 
patent, or of their appropriation and user as a trade-mark for rubber hose of 
others, prior to the appropriation and user by the plaintiff, the invention of 
HayaU in 1872 of a method by which hose may be fluted Is not material as 
affecting the plaintiff's right to its use as an Indicium of its product" 

In that regard we are of opinion the court erred. In the first place, 
the evidence clearly shows the corrugations of the hose are of struc- 
tural value. In that regard the proof of several witnesses satisfied us 
that the corrugations enable the hose to be better made, to be made 
stronger, that such hose lasts longer and minimizes kinking. In the 
next place, the patent of Mayall was not for a method of fluting a 
hose, but it was for the fluted hose or tubing as a new article of man- 
ufacture; the method disclased being only the statutory requirement 
of illustrating how the new article could be made. The testimony 
being clear that the longitudinal corrugations on the tube are useful 
and functional, the authorities (Marvel v. Pearl, 133 Fed. 160, 66 C. 
C. A. 226; Diamond Match Co. v. Saginaw Match Co., 142 Fed. 727, 
74 C. C. A. 59; Globe Co. v. Macey, 119 Fed. 996, 56 C. C. A. 304) 
are clear that such useful features are common property, may be made 
281 F.— 63 
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by any manufacturer of such an article, and cannot be appropriated 
as a trade-mark. Where the article itself is one which any one of 
common right may make, no person by making that article for any 
period of time — no matter for how long — can convert that article it- 
self into a trade-mark and thereby acquire an exclusive right to make 
it in perpetuity. To allow this would be to destroy the 17-year limi- 
tation of the patent system. The purpose of a trade-mark is, as its 
name signifies, to provide a mark for an article in which one trades. 
It is the evidence of the article's genuineness, but is not the article 
itself. 

Applying these principles to the case in hand, it is clear that plain- 
tiff could never acquire an exclusive right to make longitudinally cor- 
rugated hose. That right became a public one on the expiration of 
Mayall's patent, open alike to plaintiff and defendant. The plaintiff 
exercised that right, called its product electric hose, and has estab- 
lished a valuable trade. The defendant has also exercised its right 
to make longitudinally corrugated hose. These it has marked with 
its own name and with the word "Ringmeter" as a registered trade- 
mark. There is no proof of any confusion of goods, no proof that 
defendant sold its hose to any one as the plaintiff's hose, or that any 
one purchased it thinking he was buying the plaintiff's goods. Indeed, 
in the last analysis the whole case of the plaintiff rests on the unwar- 
ranted assumption that, by being for some years the maker and vender 
of a patent-expired article, it thereby could acquire and had acquired 
an exclusive and perpetual right to make it. Were this the law, it 
would follow that if Mayall, after the expiration of his patent, bad 
been the only maker of his hose for some years following, he could 
by his own act turn his patent, which the law limited to 17 years, into 
a perpetual patent. 

The decree below will be reversed, and the record remanded, with 
instructions to dismiss the bill. 

On Petition for Reargument. 

PER CURIAM. We have carefully considered the petition for re- 
argument, but see nothing to be gained by granting the motion. In 
our view there was no proof of any confusion of goods, or that any 
purchaser of the plaintiff's goods had been, or was likely to be, led to 
buy the defendant's under the belief he was getting plaintiff's. 

The petition for reargument is therefore denied. 
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MEMPHIS TELEPHONE CO. v. CUMBERLAND TELEPHONE & TELE- 
GRAPH CO. 

(Clrcalt Court of Appeals, Sixth Circuit March 17, 1916.) 

No. 2681. 

1. TlBLSOBAPHS AND TELEPSONBS ^=»16— TBLEPHONS CoMPANIKS — ^BZOHANOS 

oi* Businxss WITH Otboeb Companies. 

la the absence of any statute or contract requiring connection to be 
maintained between the lines of two telephone companies at a common 
point, It is within the right of either company to sever such a connection. 

[Ed. Note. — For other cases, see Telegraphs and Telephones, Cent Dig. 
110; Dec. Dig. «J=»16.] 

2. Teleobapus and Telephones ^=»69 — Exemplaby Damages — Acts Done 

Thbouoh Mistake. 

That a division superintendent of defendant telephone company, in 
carrying out orders from Its general manager to sever the connection be- 
tween one of Its lines and a line of plaintiff, by mistake made the sever- 
ance beyond the point of connection, removing several hundred feet of 
wire from plaintiff's line and retaining two of Its instruments, In the be- 
lief tliat they were the property of defendant, affords no ground for re- 
covery from defendant of punitive damages. 

[Ed. Note. — For other cases, see Telegraphs and Telephones, Cent Dig. 
§ 71; Dec. Dig. <©=>C9.J 

3. WOBDS AND PHBASBS — "TBUTH." 

There are three conceptions as to what constitutes "truth"; Agreement 
of thought and reality ; eventual verification ; and consistency of thought 
with Itself. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action at law by the Memphis Telephone Company against the Cum- 
berland Telephone & Telegraph Company, From thejjudgment, plain- 
tiff brings error. Affirmed. 

J. W. Canada, of Memphis, Tenn., for plaintiff in error. 

W. L. Granbery, of Nashville, Tenn., Hunt Chipley, of Atlanta, Ga., 
and Wright, Miles, Waring & Walker, of Memphis, Tenn., for defend- 
ant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
COCHRAN, District Judge. 

COCHRAN, District Judge. This writ presents for decision a single 
question, and that is whether the lower court erred in refusing to sub- 
mit to the jury the issue in the case as to plaintiff's right to recover 
punitive damages. The action was in tort. Tht plaintiff sought to 
recover $25,000 therefor, of which $650 was on account of compensa- 
tory damages, and the remainder punitive. The defendant confessed 
the tort and tendered $225 as the actual damages sustained. The plain- 
tiff admitted that this sum covered those damages, and the court in- 
structed the jury to find for plaintiff in that amount. It refused to 
submit the question as to punitive damages, and this is the sole error 
complained of. We begin the consideration of this question with a 

^=5>For oUier cases see same topic & KET-NUMBBR in all Key- Numbered Digests & Indexes 
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presentation of the nature of the tort and how it came to be com- 
mitted. 

The plaintiff, a Tennessee corporation, owned and operated a tele- 
phone system located in Memphis, Shelby county, with a long-distance 
line or connection extending down into Mississippi. The Tri-State 
Telephone & Telegraph Company, an Arkansas corporation, owned 
and operated such a system, located mainly in Arkansas, but extending 
into Missouri and Tennessee, whence its name, with headquarters at 
Osceola, Ark., to the north of Memphis. Its line in Tennessee ex- 
tended to Munford, Tipton county, about 30 miles northeast or north 
of Memphis. September 9, 1910, the two companies entered into a 
contract to connect the two systems by a line from Memphis to Mun- 
ford and to interchange business for a period of 25 years. Plaintiff 
was to build so much Uiereof as lay between Memphis and MilHi^on, 
in Shelby county, about 16 miles from Memphis, and the Tri-Statc 
Company so much as lay between Millington and Munford. This line 
was so built. The point of junction was not in Millington, but at the 
north end thereof; plaintiff's portion of the line passing therefrom 
through Millington on to Memphis. The Tri-State Company's por- 
tion passed at about three miles from such point through Kerrville, 
And at about eight miles through Tipton, and thence on to Munford. 
Plaintiff built for the Tri-State Company so much of its portion as 
was between the point of junction and Tipton, and furnished a tele- 
phone instrument, not only at Millington, on its portion, but also at 
Kerrville and Tipton, on the Tri-State Company's portion. The work 
was completed July 31, 1911, and one paid message passed over it that 
day or the next morning. The next morning — ^i. e., the morning of 
August 1st — two laborers of defendant by direction of Foster Hume, a 
division superintendent of defendant, severed and took possession of 
about 1,000 feed of wire in plaintiff's portion of the connecting line 
in Millington, possibly as much as three-quarters of a mile on the 
Memphis side of the junction point, and took possession of the tele- 
phone instruments at Millington, Kerrville, and Tipton, which wire 
and telephone instruments seem never to have been returned to plain- 
tiff. This is the tort complained of. 

The defendant owned and operated a telephone system covering 
several states, including Tennessee, and the city of Memphis, with 
headquarters apparently at Nashville. Hume, its division superin- 
tendent, was located at Memphis, and had jurisdiction over western 
Tennessee and northern Mississippi. The direction of Hume which 
resulted in the commission of the tort came about in this way. The 
Southwestern Telephone & Telegraph Company, a Texas corporation, 
owned and operated a telephone system in Texas and Arkansas, and 
the Missouri Bell Telephone Company owned and operated such a 
system in Missouri. Shortly before the completion of the connecting 
line between plaintiff and the Tri-State Company's system, the South- 
western Company purchased the entire capital stock of the Tri-Statc 
Company and placed its officers and employes in charge thereof as 
directors and they proceeded at once to wreck the Tri-State Company. 
This they did by disposing of its system in separate parts and then dis- 
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solving the corporation and distributing its assets. The portion there- 
of in Tennessee was sold and conveyed to defendant, that in Missouri 
to the Missouri Bell Telephone Company, and ihait in Arkansas to the 
Southwestern Company. The sale and conveyance to defendant took 
place before the commission of the tort complained of. Upon the 
acquisition by defendant of this portion of the Tri-State Company's 
system, defendant's general manager at Nashville instructed Hume 
to take possession thereof and to sever all connections with other com- 
panies. It was in acting under this instruction that Hume gave the 
direction heretofore stated. He took it that the point of junction be- 
tween the two portions of the connecting line was at the end nearest 
Memphis of the 1,000 feet which he severed, and that the three tele- 
phone instruments which he took possession of had been the property 
of the Tri-State Company. His reason for not merely making a 
severance at what he took to be the junction point, but removing the 
1,000 feet of wire, was that it extended over Ihe tracks of the Illinois 
Central Railroad C(»npany, and he thought it might be dangerous not 
to remove it In taking such to be the point of junction, he acted upon 
his own judgment. He had theretofore been told by some representa- 
tive of plaintiff thsit it had built the line to Millington and that the 
Tri-State Company was to meet it there. The consideration which led 
him to so take was the character of the pole thereat. It was what is 
usually called a junction pole. His action was not within the instruc- 
tion which defendant's general manager had given him, and he had no 
oilier authority to act at all ; and there was no ratification of his action. 
It would seem tiiat the plaintiif did not know of the Southwestern 
Company's purchase and the change in ownership of tiie Tri-State 
Compiany's portion of the connecting line until after the severance had 
been made. It is possible that defendant had something to do with the 
Southw^tera Company's wrecking the Tri-State Company otheir 
than merely purchasing tiie portion of its system in Tennessee. It and 
that company belonged to what is known as the "Bell Telephone Sys- 
tem," and the name of the Missouri Company seems to indicate that 
it belonged thereto also. Thereby — ^i. e., by the wrecking of. the Tri- 
State Company — ^the Missouri and Southwestern Companies got rid 
of competition therefrom, the former in Missouri and the latter in 
Arkansas, and the defendant got rid of competition from plaintiff 
for Memphis business destined for Arkansas and Missouri. On Au- 
gust 8th plaintiff caused defendant's two laborers to be indicted, but 
the indictment does not seem to have been prosecuted. It took the 
position that the action of the Tri-State Company in disposing of the 
portion of its system in Tennessee to defendant was a repudiation and 
breach of its contract with it, in that thereby it put it out of its power 
to comply therewith, and on November 10th it sued the Southwestern 
Company in Arkansas to recover $250,000 therefor. It based its 
right to recover on two theories, to wit — that that company had taken 
over and received the entire assets of the Tri-State Company, and 
that it had willfully induced and procured the Tri-State Company to 
commit a breach of its. contract. . 

This suit resulted in the court where it hadsbeen brought in a decree 
for $34,500; i. e., $7,000 loss on the construction of its portion of 
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the connecting line and $27,500— i. e., $1,100 for each of the 25 years 
which the contract was to run — ^lost profits. This decree was entered 
April 29, 1913. On appeal therefrom the Supreme Court of Arkansas 
on February 16, 1914, reduced the amount of recovery to $10,300, it 
being held that plaintiff was entitled to recover for only 3 years on 
account of lost profits, which decree was subsequently paid. The 
amount paid was stated in the evidence below to have been about $16,- 
000; but, if it was so great, it must have been due to the costs. The 
plaintiff claimed therein that it was entitled to punitive damages, but 
tliis was denied it on the ground that the Southwestern Company had 
purchased and paid for a controlling interest in the Tri-State Com- 
pany before it knew of its contract with plaintiff. Southwestern Tele- 
graph & Telephone Co. v. Memphis Telephone Co., HI Ark. 474, 163 
S. W. 1153. Portions of the record in that case were introduced in 
evidence on the trial below by defendant to show that there had been 
a breach of the Tri-State Company's contract with plaintiff before any 
action on its part other than purchasing the portion of its system in 
Tennessee. The account of the case in the Arkansas Reports has been 
drawn on to a certain extent for some of the facts stated above in order 
to clearness of presentation of the question involved here and the con- 
siderations relevant thereto. 

After plaintiff had obtained the decree for $34,500, and before its 
reduction by the Supreme Court of Arkansas, and more than two 
years after the commission of the tort complained of (i. e., on October 
11, 1913), plaintiff turned its attention to defendant and brought the 
action against it which presents the question before us. In disposing 
of that question we are confronted by two subordinate ones. One 
is whether, in order for plaintiff to have been entitled to punitive dam- 
ages, it was essential that the quality of Hume's conduct should have 
been such that punitive damages would have been recoverable of him 
had he been sued instead of defendant. It was such that he wae 
suable; but, to say the least, it is questionable whether it was such 
that he was liable for such damages had he been sued. As, then, it 
may turn out that he was not liable therefor, it is important to deter- 
mine whether matters other than the quality of Hume's conduct can 
be taken into consideration in disposing of the question as to defend- 
ant's liability therefor. Had Hume been sued instead of defendant, 
plaintiff would necessarily have been shut up to the quality of his 
conduct. No other consideration would have been relevant to the 
question of his liability for punitive damages. Was plaintiff limited 
thereto in its action against defendant? In other words, if, under 
the evidence, defendant had been guilty of wrongful conduct towards 
plaintiff otherwise than through Hume, can such conduct be taken 
into consideration in determining its liability for punitive damages on 
account of Hume's wrongful conduct, which it neither authorized nor 
ratified, and for which it cannot be made liablcv except on the ground 
which makes every employer respcwnsible for the wrongful conduct 
of his employe within the scope of his employment? 

There are two ways in which it is possible that defendant was guilty 
of wrongful conduct towards plaintiff otherwise than through Hume. 
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In saying' that it was guilty of wrongful conduct through Hiunte, noth- 
ing more is meant tluui that it was constructively so. One of these 
ways is in being a party to the wrecking of the Tri-State Company 
and the breach of its contract with plaintiff, otherwise than as a mere 
purchaser of die portion of its system in Tennessee. It is possible that 
the purchase of the capital stock of the Tri-State Company by the 
Soutihwestem Company and the subsequent sale and conveyance of 
the portions of its system in the three states as hereinbefore set out 
was the outcome of a conspiracy between the three companies advan- 
taged thereby, so that it can be said that defendant was a party with 
the Southwestern Company in procuring a breach of the Tn-State 
Company's contract with plaintiff. The other is in causing a severance 
to be made in the connection between the Tri-State Company and plain- 
tiff's systems. The question as to whether defendant was guilty of 
wrongful conduct towards plaintiff in this way exists apart from its 
having been a party to procuring the breach of that contract. 

In the case of Townsend v. N. Y. C. & H. R. R. Co., 56 N. Y. 295, 
15 Am. Rep. 419, the defendant corporation was held not Hable for 
punitive damages for the wrongful conduct of one of its representa- 
tives within the scope of his employment because the quality of that 
wrongful conduct was not such that the representative would have 
been liable therefor had he been sued. The plaintiff had purchased 
a ticket on defendant's line from S. to R. and took passage on a train 
which went only a part of the way. The conductor on the train took 
up and retained the ticket without giving any check or other evidence 
of a right to passage on the next train. Plaintiff took the next train 
on defendant's line for R., and when called on for his ticket informed 
the conductor that the conductor of the preceding train had retained 
it. The conductor thereupon demanded the fare, and, it being refused, 
ejected the plaintiff. It was held that the defendant was liable for 
compensatory damages, but not for punitive. Judge Grover said : 

"It must be kept in mind tbat the injury for which a recovery was sought 
was the forcible ejection of tha plaintiff from the car by the conductor of 
the train, not the wrongful taking from the plaintiff of his ticket by the coh- 
ductor of the other train. l%e latter was regarded as material only as making 
the former act wrongful as against the plaintiff. The court, in substance, 
eharged that in putting the plaintiff off the car the conductor acted in what he 
believed was the performance of his duty to the company. This being so, it is 
clear that no punitory damages could have been recovered against him, had he 
been sued instead of the company. In Hamilton v. Third Avenue Railroad 
Company, 68 N. Y. 25, it was held by this court that a master was not liable 
for punitory damages for the act of bis servant, done under dreumstances 
whicl^ would give no such right to the plaintiff as against the servant, had 
the suit been against him instead of the master," 

The necessities of this case, however, do not require that we deter- 
mine the question which we have put. This is because the evidence 
was not sufficient to call for a submission to the jury as to whether 
defendant had been guilty of wrongful conduct in either particular. 
The most that can be said as to its bearing on defendant's connection 
with the breach by the Tri-State Company of its contract with plain- 
tiff, other tiian as purchaser of the portion of its system in Tennessee, 
is that it created a suspicion that it was so connected. Possibly it is 
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unjust to defendant to say that it goes this far, and reliance must be 
had on the report of the Arkansas case to even suggest such a thougbt 
It is because plaintiff seems to be imbued with ttie idea that a great 
wrong was done it by the trespass on its property, which it could have 
been only on the basis that defendant was so connected with such 
breach, that we have felt impelled to deal with the possibility that it 
was. 

[ 1 ] As to the severance of the connection between the two systems, 
had it been at the point of junction of the two portions of the con- 
necting line or on the Tri-State Company's side thereof, no wrong 
would have been committed of which die plaintiff could complain, as 
is practically conceded. In the case of Home Telq)hone Co. v. Peo- 
ple's Telephone & Telegraph Co., 125 Tenn. 270, 141 S. W. 845, 43 
L. R. A. (N. S.) 550, the Supreme Court of Tennessee held that the 
making and maintenance of a connection between two telephone com- 
panies in the absence of a contract between them depends on statute. 
In Tennessee there is no statute covering the matter. Hence it was 
held therein that, if a connection is made under a contract which docs 
not specify any time for it to run, the connection can thereafter be 
severed by one without the concurrence of the other. In this case the 
contract specified that the contract was to run 25 years. But defend- 
ant was no party to the contract. Its action in severing the connection 
was not, therefore, a breach of contract or other wrong on its part 
towards plaintiff. At the time it severed the connection the Tri-State 
Company had already breached the contract. The maintenance of the 
connection was of no value to plaintiff. The control which the South- 
western Company acquired of the Tri-State Company and repudiation 
of the latter's contract with plaintiff put an end to all interchange of 
business between the two companies. Possibly, as the contract was to 
run for a definite period of time, to wit, 25 years, plaintiff may have 
been entitled to its specific enforcement as against defendant as well 
as the Tri-State Company. But otherwise plaintiff had no other claim 
on defendant as to the maintenance of the connection and this claim 
was never asserted. 

Of necessity, therefore, plaintiff's claim as to punitive damages 
against defendant is shut up to the question whether the quality of 
Hume's wrongful conduct was such that punitive damages were re- 
coverable of him, had he been sued instead of defendant. There is no 
other possible basis on which his right to recover such damages of 
defendant can be placed. This presents us with the other subordinate 
question, heretofore referred to, and that is whether, if Hume's 
wrongful conduct was of such quality, that was sufficient to entitle 
plaintiff to punitive damages. Some courts h6ld that such damages 
may be recovered of a corporation for the wrongful conduct of any 
of its representatives within the scope of his employment, if it is of 
such quality as to render the representative liable therefor in a suit 
against him ; whereas, others hold that such is not the case as to cer- 
tain of the corporation's representatives. The ground of the position 
taken by the latter class is that one should not be punished vicariously; 
i. e-, for the wrongdoing of another. 
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The Supreme Court of the United States, whose position is binding 
on this court, belongs to this class. In the early case of The Amiable 
Nancy, 3 Wheat 546, 4 L. Ed. 456, it held that punitive damages could 
not be recovered against the owners of an American privateer for the 
illq^ and wanton seizure and plunder of a neutral vessel and mal- 
treating her officers and crew by a subordinate officer and certain of 
the crew of such privateer. It is to be noted that it did not appear 
that the commander of the privateer was a party to the wrongdoing, 
but seemingly it would have made no difference in the decision if he 
had been. In the later case of Lake Shore & Michigan So. Ry. Co. v. 
Prentice, 147 U. S. 101, 13 Sup. Ct 261, 37 L- Ed. 97, it held that re- 
covery of such damages could not be had against a railroad corpo- 
ration for an illegal, wanton and oppressive arrest of a passenger by 
the conductor of one of its railway trains. The citation of this case 
in the opinion in that of Washington Gaslight Co. v. Lansden, 172 
U. S. 534, 19 Sup. Ct. 296, 43 L. Ed. 543, may lead to the misappre- 
hension that the doctrine thereof was applied therein, which was a 
suit against the Gaslight Company to recover damages because of the 
wrongdoing of its general manager. But it was held therein that the 
company was not liable at all and that because the general manager's 
action was not within the scope of his employment. 

On the other hand, in the case of D. & R. G. Ry. Co. v. Harris, 122 
U. S. 597, 7 Sup. Ct. 1286, 30 L. Ed. 1146, a railroad corporation was 
held liable in punitive damages for the acts of an armed force of sev- 
eral hundred men acting as its agents and employes and organized and 
commanded by its vice president and assistant general manager, which 
consisted in attacking with deadly weapons the agents and employes of 
another company in possession of a railroad and forcibly driving them 
out. In distinguishing the decision in this case from that in the Pren- 
tice Case Mr. Justice Gray said: 

"The preaLdent and general manager, or, In bis absence, tbe vice president 
in bis place, actually wielding the whole ezecutlye power of the corporation, 
may well be treated as so far representing the corporation and identified with 
it that any wanton, maUdous, or oppressive intent of his in doing wrongful 
acts in behalf of the corporation to the Injury of others, may be treated as 
the Intent of the corporation itself; but the conductor of a train, or other 
subordinate agent or servant of a raUroad company occupies a very different 
position, and is no more identified with his principal, so as to affect the latter 
with his own unlawful and criminal intent, than any agent or servant standing 
in a corresponding relation to natural persons carrying on a manufactory, a 
mine, or a house of trade or commerce." 

In the case of Post Pub. Co. v. Hallam, 59 Fed. 530, 8 C. C. A. 
201, this court held that a newspaper corporation was liable to punitive 
damages for the malicious conduct of its general manager. Judge Taf t 
said : 

"He so far represented the defendant corporation as its general manager 
that bis malice was in law the malice of the defendant" 

And in the case of Pac. Packing & Navigation Co. v. Fielding, 136 
Fed. 577, 69 C. C. A. 325, the Ninth Circuit Court of Appeals held 
that a corporation owner of a vessel could not be subjected to punitive 
damages because of the unlawf ul| oppressive, and malicious action of 
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the master in imprisoning a member of the crew, while at sea, which 
action was not authorized nor ratified by the corporation. The plain- 
tiff pressed upon the court the view that the case came within the 
Harris Case and its approval in the Prentice Case. Judge Ross said: 

"It is contended that this principle is applicable to the master of a ship 
at sea, who is for the time being In the sole and absolute command of the 
ship and of everybody in it ; but we do not feel jtustified in so extending it, 
especiaUy in view of the decision of the Supreme Court in the case of Tbie 
Amiable Nancy, 3 Wheat. 546, 4 L. Ed. 456, the doctrine of which case was 
expressly approved in Lake Shore, etc., Railway Company v. Prentice." 

If there are any other pertinent decisions by the appellate federal 
courts, they have eluded search. An attempt should be made at gen- 
eralizing these. Certainly the nonliabiKty of the corporation is not 
limited to cases where the wrongful act was committed by a repre- 
sentative of it who is a mere underling. No liability may exist where 
he is a superior servant and that of considerable responsibility, as in 
the case of a conductor of a passenger train or the master of a vessel. 
On the other hand, liability exists where the act was committed by 
the president or board of directors. But it cannot be said that no lia- 
bility exists as to all representatives short of the president and board 
of directors, for there is liability if the act was committed by the gen- 
eral manager, as in the case of a general manager of a newspaper cor- 
poration. Where, then, is the line to be drawn between those superior 
servants as to whom no liability exists and those as to whom there is 
liability? Possibly these decisions are not sufficient to fix the line ex- 
actly. But they do suggest that it is to be drawn between those who 
are over a part only of its affairs, as in the case of a conductor of a 
passenger train or the master of a vessel, and those who are over 
all its aflfairs, as in the case of a general manager of a newspaper cor- 
poration. And in the extract from Judge Gray's opinion in the Pren- 
tice Case, quoted above, it is to be noted that he places on the one side 
the president and general manager, or in his absence, the vice presi- 
dent in his place, actually wielding the whole of the executive power 
of the corporation, which suggests that the distinguishing characteris- 
tic of that side is that the representative wields the whole executive 
power of the corporation, and on the other side the conductor of a 
train or other subordinate agent or servant of a railroad corporation, 
which suggests that the distinguishing characteristic of this side is 
that the representative is a subordinate. But, at any rate, wherever 
the line is to be drawn, if it is to be held that defendant is liable for 
punitive damages because Hume was its division superintendent, this 
position must be reconciled with the position that a railroad corpora- 
tion is not liable for such an act on the part of the conductor of one 
of its trains or ship corporation is not liable therefor on the part of 
the master of one of its vessels. 

[3] There are three conceptions as to what truth is. Agreement of 
thought and reality, eventual verification and consistency of thought 
with itself. Thought should be consistent with itself if notfiing else. 
And it would seem that these positions cannot be reconciled on the 
idea that Hume was over all defendant's affairs in a particular locality. 
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for this IS true also of the conductor of a railroad train, in the one 
case, and possibly more so, of a vessel in the other. The necessities 
of this case, however, do not require that we determine whether, if 
Hume's conduct was of such quality as to render him liable for puni- 
tive damages, defendant was liable therefor also. We simpVy content 
ourselves, tiierefore, with developing tiie question. What relieves us 
of determining this question is that we feel constrained to hold that 
Hume's conduct was not in and of itself of such quality as to call for 
punishment. 

[2] The rule as to what is essential to justify awarding punitive 
damages is well settled. To have it before us in estimating Hume's 
conduct we quote from 8 R. C. L. On page 586 it is said: 

''Such damages may be recoyered in cases and only in such cases where the 
wixmgfnl act complained of is characterized by some such clrcnmstances of 
aggravation as willfulness, wantonpess, maUce, oppression, brutality, insult* 
recklessness, gross negligence, or gross fraud on the part of the defendant" 

On pages 588-S90 a separate consideration is given to gross negli- 
gence as a basis for the recovery of such damages. And on page 591 
the matter is put negatively thus : 

•'Exemplary damages are not authorized where a tort is committed unin- 
tentionaUy or through mistake or ignorance." 

These expressions, save as to gross negligence, find justification in 
the decisions of the Supreme Court. In Milwaukee, etc., R. R. Co. v. 
Arms, 91 U. S. 495, 23 L. Ed. 374, it was held that gross negligence 
was not sufficient to warrant recovery of punitive damages. Mr. 
Justice Davis, in referring to what was essential, said : 

**There must have been some willful ml^pondaot or that entire want of 
care which would raise the presumption of a conscious indl£terence to couse- 
quenoes." 

How far, then, did the evidence tend to establish sdeh misconduct or 
want of care on the part of Hume? To justify tfie submission of 
the question as to whether he had been guilty thereof, there must 
have been, substantial evidence to that effect. Judge Severens in Mina- 
han v. Grand Trunk Western Ry. Co., l3» Fed. 37, 70 C. C. A. 463, 
defined what is meant by substantial evidence by saying: 

"Something of substance and relevant consequence, and not Vague, uncertain, 
or irrelevant matter not carrying the quality of proof or liaving fitness to in- 
duce conviction." 

It is clear that Hume did not intentionally trespass on plaintiff's 
property. It was through a pure mistake that he did so, August 23, 
1911, he saw plaintiff's general manager, Polk, and assured him that it 
was through a mistake that he cut the line at the wrong place. Polk 
did not question this, and there is every indication that he accepted 
the statement as true. He admitted that he did not think that Hume 
knew that plaintiff claimed the telephone instruments and stated that 
he brought to him the bill that plaintiff .rendered the Tri-State Com- 
pany for the work which it did for it, to try and prove that the latter 
owned them. Plaintiff introduced Hume as a witness on its behalf, 
as well as Polk, and these were the only witnesses who testified in 
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the case. Hume testified that he thought that he wa» dealing with what 
he believed to be defendant's properly. 

The only just criticism that can be made of his conduct is that he 
did not exercise due care to ascertain where the junction of the two 
portions of the connecting line was. It is claimed that he should have 
consulted plaintiff, whidh it was convenient for him to do, before act- 
ing. His explanation of why he did not do so was because he thought 
that he knew where the junction was. He was led to think that it 
was where he made the severance by the statement of plaintiff's repre- 
sentative, which was calculated to make him think that the point of 
junction was in MiUington, rather than at its north end, and by the 
character of the pole. So far as he was guilty of a want of care, it 
does not measure up to the requirement. It was not such as to indi- 
cate "a conscious indifference to consequences.'* Some point is made 
of the fact that Hume refused to deliver up the telephone instruments 
to plaintiff, except on condition that plaintiff dismiss the prosecution 
against defendant's two laborers who actually did the work, and that 
Polk made affidavit that they belonged to plaintiff. It is not certain 
that Polk on that occasion did more than state that the instruments 
belonged to plaintiff or Hume more than state the terms on which he 
would deliver them up. Whilst it was Hume's duty to deliver them 
up without any condition, his position was not unnatural. He claimed 
that plaintiff's bill rendered to the Tri-State Company showed that they 
belonged to it, and he felt that if there was to be any criminal prosecu- 
tion for what had been done that it should be directed against him, 
rather than the innocent laborers, who acted under his directions, and 
so stated to Polk. It is true, also, that Hume made no effort to restore 
the line. But there is no indication that a restoration thereof would 
have been of any value to plaintiff, the line having been erected as a 
connecting line between the two systems, or that plaintiff desired it 
restored. It is nojt unlikely that it did not; 

Besides the plaintiff's declaration is liable to the construction- that 
it sought punitive damages solely on the ground of willful misconduct. 
Three times therein it alleged that the tort was committed for the pur- 
pose of affecting plaintiff's business. The allegations are that it was 
committed ''for the purpose of injuring the plaintiff in its business/' 
''for the deliberate purpose of crippling, hindering and embarrassing 
this plaintiff in the carrying on of its business as a. competitor of said 
defendant," and "for Uie deliberate purpose of stifling competition 
and crippling the business of this plaintiff," But there is an entire ab- 
sence of evidence that Hume committed the tort for any such purpose 
and it had no real relation to the accomplishment thereof. Plaintiff's 
interchange of business with the Tri-State Company had theretofore 
been put an end to by its repudiation of its contract with plaintiff. 

The judgment of the lower court is affirmed. 
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MiJULBN et aL r. BUTH OIL GO. et a). 
(GlTCixit Ck>Tirt of Appeals, Eighth Glicnit Mardi 80, 191(1.) 
No. 4066. 

GUAADIAH AND WaBD tg >I1 TiF(^8»—DinLLTI0N> 

Under €k>nst Okl. art 7, H 11>13, and Rev. Laws OkL 1910, || 3330, 
3335, 6532, 6554, 6569, which define the probate Jurisdiction of the county 
courts and authorize them to permit the sale and disposal by guardians 
of the lands owned by minors, without restrictions as to duration of es- 
tate, and section 6547, which empowers guardians to lease and grant oil 
and gas under the same procedure in the county court as now authorized, , 
a guardian can, with the consent of > the court, make a lease of the oil and ' 
gas tmder the lands of the minor, for so long as those minerals may be 
found in paying quantities, which will be valid after the ward attains his 
majority. 

[Ed. N<^e.-— For other cases, see Guardian and Ward* Gent Dig. {} 192- 
201; Dec. Dig. «=s>44.] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by William D. Mallen, Jr., a minor, 1^ hrs next friend, and 
others, against the Ruth Oil Company and others, to recover posses- 
sion of a tract of land. Judgment for defendants on demurrer to the 
petition (230 Fed. 497), and plaintiffs bring error. Affirmed. 

Samuel V. O'Hare, of Muskogee, Okl., for plaintiffs in error.- 
A. J. Bijddison, of Tulsa, Okl, and George S. Ra^nsey, of Muskogee, 
Okl. (Biddison & Campbell, of Tulsa, Okl., on the brief), for defend- 
ants in error. 

Before ADAMS, Circuit Judge, and REED and ELLIOTT, Dis- 
trict Judges. 

ADAMS, Circuit Judge. The plaintiffs in error, who are the heirs 
at law of one Jesse D. Mallen, deceased, brought this action in the 
District Court of the United States for the Eastern District of Okla- 
homa to recover possession of a certain described tract of land located 
in the county of Nowata, in the state of Oklahoma. They alleged in 
their petition that on April 7, 1912, William- Mallen, who before then 
had been duly appointed by the county court of Nowata county legal 
guardian of Jesse D. Mallen, who was then a minor, executed an oil 
and gas lease to the defendant, Ruth Oil Company, which was duly 
approved by the cotmty court of Nowata county, whereby he demised, 
for a consideration specified, to the lessee all the oil and gas in and 
under the land, "for the term of minority of. said minor, and so long 
thereafter as oil or gas is found on said premises in paying quantities" ; 
that Jesse D. Mallen, had he lived, would have reached the age of 
21 years on September 1, 1913; that the term of the lease executed 
by his guardian therefore expired, by limitation, on that date ; that the 
county court of Nowata county had no jurisdiction or power to au- 
thorize the guardian to execute a lease of; his ward's land for oil and 
gas mining purposes for a term extending beyond the minority of the 

^=:»F«r •tk«r c»m ■#• Mint topHe it KBY-KITMBBR In all K«7-Nttmber«d DlgMts St I&dexM 
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ward; and that the plaintiffs, as the heirs at law of the deceased 
minor, were entitled to the possession of the demised premises and a 
judgment for rents, incomes and profits accruing since the 1st day of 
September, 1913. 

To this petition the defendants demurred, alleging that it failed to 
state a cause of action. This demurrer was sustained, and, the plain- 
tiffs declining to plead further, judgment was rendered for the defend- 
ants, for the reversal of which plaintiffs prosecute this writ of error. 

The sole question raised by the assignment of error is this : . Is an oil 
and gas mining lease, executed by a guardian of a minor in the state 
of Oklahoma under the authority and direction of the county court, 
containing this habendum clause, "To have and to hold the above- 
described premises for the term of minority of said minor, and so 
long thereafter as oil or gas is found on said premises in paying quan- 
tities," a valid lease in so far as its term extends beyond the minority 
of the ward? 

Although the ward was an Indian, the question is not embarrassed 
by any Indian statute, or law specially applicable to Indians, but is one 
oi general law, and is to be considered accordingly. It is well settled 
by the authorities, and so conceded by counsel, that a lease of that kind 
as between parties sui juris is valid for the term as stated, namely, "so 
long thereafter as oil or gas is found on said premises in paying quanti- 
ties" ; but the plaintiffs in error contend that this rule does not pre- 
vail in leases executed by a guardian in right of his ward, that such 
leases are valid as conveyances for the term of minority only, and 
voidable thereafter. Defendants in error, on the contrary, contend 
that such leases are valid conveyances for the full term "so long there- 
after as oil or gas is found on said premises in paying quantities." 
Which is right? 

Section 1 1 of article 7 of the Constitution of Oklahoma provides for 
the establishment of a county court in each county of the state, and 
that it shall be a court of record ; and section 12 of that article pro- 
vides that the county court shall have original jurisdiction coextensive 
with the county in all probate matters. Section 13 of that article is 
as follows : 

'The county court sball hav« the general jurisdiction of a probate court It 
shall probate wIUb, appoint guardians of minors, idiots, lunatics, persons non 
compos mentis, and common drunkards ; grant letters testamentary and of ad- 
ministration, settle accounts of executors, administrators, and guardians: 
transact all business appertaining to the estates of deceased persons, ffUnors, 
idiots, lunatics, persons non compos mentis, and common drunkards. Including 
the sale, settlement, partition^ and distribution of the estates tbereol" 

The relevant statutes of the state are as follows : 

Section 3330 (Revised Laws of Oklahoma 1910) provides that: 

**In all caaes the court making the appointment of a guardian has exclusive 
jurisdiction to control him in the management and disposition of the person 
and property of his ward." 

Section 3335 is as follows : 

•*A guardian of the property must keep safely the property of his ward. He 
must not permit any unnecessary waste or destruction of the real property. 



Digitized by 



Google 



^^ • — ■ " ■ ^ 'Wf 



1UI«LBN y. BUTH OIL OCX S47 

nor make any sale of sach property without the order of the coon^ court 

Section 6S32 requires that the guardian, before the issuance of let- 
ters of guardianship to him, shall execute a bond with sufficient sure- 
ties, conditioned that he will make an inventory of all the estate, real 
and personal, of his ward, dispose of and manage the estate according 
to law and for the best interest of his ward, faithfully discharge his 
trust in relation thereto, and render an account, on oath, of the prop- 
erty, estate, and moneys of the ward in his hands, and all proceeds or 
interests derived therefrom, and r\t the management and disposition 
of the same. 

Section 6554 is as follows: 

"When It appears to the satisfaction of the court, tii>on the petition of the 
guardian, that for the henefU of his ward hi9 real or personal estate, or some 
part thereof, should he told, and the proceeds thereof put out at interest, or 
invested in some productive stock, or in the improvement or security of any 
other real estate of the ward, his guardian may seU the same for such pur* 
pose, upon obtaining an order therefor." 

Section 6569 is as follows: 

'The county court, on the application of a guardian or any person interested 
in the estate of any ward, after such notice to i;>ersons interested therein as 
the Judge shall direct, may authorize and require the guardian to Invest the 
proceeds of sales, and any other of his ward's money in his hands, in real 
estate, or in any other manner most to the Interest of all concerned therein ; 
and the county court may make such other orders and give such directions as 
are needful for the management, investment and disposition of the estate and 
effects, as circumstances require." 

The foregoing constitutional and statutory provisions (other than 
section 654/, to which attention will be given later) disclose, in our 
opinion, that the organic law of the state and many legislative enact- 
ments in harmony therewith, confer upon the county court of the state 
very general and comprehensive supervision over the "management," 
"control," "sale," and "disposition" of the estates of minors under 
guardianship. They confer upon such courts, among other specific 
provisions, jurisdiction: (1) To appoint guardians for minors; (2) to 
transact all business appertaining to their estates ; and (3) to control 
the guardian in the management, control and disposition of the prop- 
erty of his ward; and they specifically confer upon guardians of a 
minor the right to petition the county court for leave to sell his real 
estate and reinvest the proceeds of such sale whenever it shall be made 
to appear to the court that such sale would be for the benefit of his 
ward, and in express terms confer upon the court' power to make such 
an order upon the petition of the guardian, making a showing of that 
kind, and require the guardian to file a bond, conditioned for the faith- 
ful discharge of his duties, including rendering an account for all 
moneys coming into his hands or interest derived from the manage- 
ment and disposition of his ward's property, and in express terms con- 
fer upon county courts the power to make such other orders and give 
such directions as are needful for the management, investment, and 
disposition of the estate and effects, as circumstances require. 
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These provisions Would seem, on a proper and haitnomous consid- 
eration of them all taken together, if not, indeed, upon the consideration 
of several of them severally and independently, to afford ample au- 
thority for the sale or other disposition by the guardian, when au- 
thorized by the appropriate county court, of any and all property, 
whether real or personal, belonging to the ward, whenever such sale 
or other disposition would be benencial to his ward's estate, or when- 
ever, in view of all the circumstances surrounding the case, the best 
interests of his estate would require. And this authority does not 
appear to be limited in any manner, cither as to quantity or duration 
of the estate sold or disposed of. They have empowered the guardian 
to make such sale or disposition of the ward's property "as circum- 
stances require," "for the best interests of the ward," etc. In neither 
the Constitution nor statutes is there any suggestion of a sale or dis- 
position for and during the time of minority only suggested, but in 
all the provisions authorizing the sale or disposition of the ward's 
property general and comprehensive language is used without any lim- 
itation whatsoever as to the quantity of the estate to be sold or dis- 
posed of. In fact, the general language authorizing the sale and dis- 
position of the ward's property would most naturally include au- 
thority to sell or otherwise dispose of any portion or all of it, especially 
as no limitation is expressed or suggested. 

But this is not all : In recent years a peculiar kind of property was 
discovered and developed in many parts of the state of Oklahoma, 
consisting of oil and gas, which has become notoriously valuable. This 
kind of property, as disclosed by the judicial history of its development 
in this and other courts (see Kemmerer v. Midland Oil & Drillnig 

Co., 229 Fed. 872, C. C. A. , and cases cited), is fugitive in 

its character and liable to seepage and in other ways to be drained 
away from its original location to parts of contiguous or neighboring 
land. As was said by the learned District Judge who tried this case, 
and who, by reason of his proximity to and familiarity with the prop- 
erty now involved, is specially qualified to speak on the subject: 

"It Is a matter of common knowledge that In the development of the oU 
business new territory is constantly being proven. When a paying well is 
brought in in new territory, the rush for leases is very Uke the rush for claima 
in a new mining camp. Frequently the largest bonuses and tlie best terms aie 
procured during the first flush of the excitement. But suppose that In such a 
case the ward's land is in the midst of the moart desirable tenltory, bat he Is say 
19 or 20 years old, so that, if the court and the guardian may not make and 
approve a lease beyond his minority, its term can only be 1 or 2 years as the 
case may be. His neighbors adjoining may lease for 10, 15, or 20 years, and 
so much longer as oil and gas may be found in paying quantities. It is ob- 
vious that the purchasers of such leases would give vastly more for the long- 
term leases than the one running only for 1 or 2 years. It might reasonably 
happen that this handicap against the leasing of the ward's land would make 
it Impossible to effect any lease at all, and that immediate development on ad- 
Joining tracts would result in serious drainage of the land, which, during a 
year or two, might practically ruin it as an oU and gas property and thus 
divest it of the greatest element of value it contains, and leave to the ward, 
when he reaches majority, the mere shell. Now, in a case of this kind, a 
most important feature of business ai^>ertaining to the estate of the ward is 
the disposition of his land for oil and gas purposes to the very bsM advantage. 
The ward, by reason of his disability of minority, cannot, act It is tor this 
reason that the county court is authorized to act for him." 
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Moreover, Congress, by section 2 of the act of May 27, 1908 (35 
Stat 312, c. 199), has provided that leases for oil, gas, or other mining 
purposes may be made with the approval of the Secretary of the In- 
terior, hereby, as said by this cottrt in Kenmierer v. Midland Oil & 
Drilling Co., supra, making a "severance of the oil and gas right 
from the surface, * * * " recognizbg the existence of an estate 
Aerdn, separate and distinct from the surface of the land, and mak- 
ing provision for its separate disposition. It does not seem reason- 
able to curtail the right of free and unrestricted alienation of this 
peculiar kind of property by or on behalf of an infant, when it is freely 
admitted to adults. This would jdace the infant and his property at 
considerable disadvantage in the sharp competition with respect to 
such property. 

In view of the peculiar character and quality of the property in oil 
and gas, as just indicated, the Legislature of the state of Oklahoma 
was not content to leave it, when belonging to minors, subject to the 
disposition or control of county courts under any general laws or to 
be determined by construction or intendment, but has made specific 
provision concerning it, in section 6547 Revised Laws of Oklahoma 
1910, which reads as follows: 

"Guardians of infants and insane persons are hereby empowered to lease 
and grant mineral oil and mineral gas, in consideration of a royalty or part or 
portion of the production thereof, and under the same procedure in the county 
court as now provided by law, where such consideration is money." 

This section seems to us to afford explicit authority for the leas- 
ing of oil and gas lands belonging to minors by guardians of such 
minors, when authorized so to do by the appropriate county court. It 
is noticeable that this section makes no limitation upon terms during 
which such leases may be made. This seems to be controlled by other 
provisions of the statutes, to which reference has already been made, 
which, among other things, empowers the guardians to make such 
sales and dispositions of the property of the ward as under all the 
circumstances the best interests of the ward may require. The de- 
termination of what the best interests of the ward requires is left to 
be determined by the county court, upon such hearing as is appropriate 
in such cases. 

Manifestly, for reasons stated by the learned District Judge, terms 
of considerable duration would be justified, and in many cases im- 
peratively demanded, if the interests of the ward were alone to be 
considered. 

To enforce the rule contended for by the plaintiffs in error in this 
case, that a guardian of a minor has no power to lease oil or gas 
properties for terms extending beyond the minority of the minor, 
might in many cases deprive the ward of the substantial advantage of 
the ownership by him of land bearing oil and gas. It may be, on ac- 
count of its fugitive character, entirely dissipated or drained from his 
land before he reaches the age of majority, or it may be, as suggested 
by the District Judge, impracticable to make leases for the short pe- 
riod of minority only. 

The Supreme Court of Arkansas which, by reason of the fact that 
231 F.— 54 
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the laws of that state governed many of the rights of citizens of the In- 
dian Territory before statehood, in the case of Beauchamp v. Bertig, 
90 Ark. 350, 370, 371, 119 S. W. 75, 23 L. R. A. (N. S.) 659, had occa- 
sion to give consideration to the questions involved in this suit, em- 
ployed the following language : 

"Otir statute empowers the probate court, upon being satisfied that it womld 
be for the best interest of the estate of a minor, to make an order authorizing 
the guardian to rent the lands of such minor pubUcIy or privately, as in his 
Judgment shall be best for the interest of his ward, subject to the approval of 
the probate court, or the Judge thereof In vacation. Sections 3789, 3790, Kir- 
by's Digest. It also gives the probate court power to sell or lease for par- 
poses of reinveertment or putting proceeds on Interest Section 3801, Kirby'a 
Digest. • • • Under the common law, or statutes simply declaratory there- 
of, leases made by the guardian to extend beyond the term of the guardianship 
are voidable [citing cases]. • • • But the supreme lawmaking power In 
our state has by the above statutes invested the probate court with power to 
sell and lease the lands of infant^. The matter is left in the Judj^i^ent of the 
probate court, and there are no limitations prescribed for the term of lease, 
and we are of the opinion, from the above and cognate provisions of chapter 
76, Kirby's Digest, that none were intended. The best interest of the estate 
of the minor is the prime and only consideration, and that seems to be the only 
Umit to his discretion within the statutory provisions. Complying with these. 
the intention of the lawmakers was to give the probate courts plenary power in 
the premises. Hence the lease made by order of the court was vaUd, although 
it was to continue beyond the minority of the infants." 

In the case of Huston v. Cobleigh, 29 Okl. 793, 119 Pac. 416, the 
Supreme Court of Oklahoma had before it the validity of an oil and 
gas mining lease executed before statehood by a guardian, and extend- 
ing beyond the minority of his ward. It was there said by Mr. Justice 
Williams, in delivering the opinion of the court: 

"It is contended by counsel for plaintiffs in error that said court [the United 
States court] was sitting in the exercise of probate Jurisdiction only. If so, 
certain acts as contained in Mansfield's Digest of the Statutes of Arkansas 
(1884), apply. Such statutes then in force in the Indian Territory are as fol- 
lows: Mansfield's Digest, section 3502 (section 2398, Ind. Ter. Stat. ISdO), 
empowered the United States Courts in the Indian Territory, sitting as pro- 
bate courts, to authorize the guardian to lease the lands of a minor according 
to the best Interests of the ward, subject to the approval of the court; and 
sections 8509, 3510, and 3511, Mansfield's Digest, • * • authorize the pro- 
bate court to seU and lease for purposes of reinvestmei^ or putting proceeds 
on interest." 

The court then cites, with approval, the case of Beauchamp v. Ber- 
tig, supra, reviews certain sections of Kirby's Digest, finds the same to 
be identical with the sections of Mansfield's Digest in force in the 
Indian Territory, and then says : 

•*The statutes in force In the Indian Territory were fully as comprehensive 
in empowering the guardian, with the permission of the court, to execute a 
lease to extend beyond the minority of the minor, as those of Arkansas at 
the time of the delivery of the opinion in ISeauchamp v. Bertlg, supra, which 
was on April 26, 1909." 

In Cowles v. Lee, 35 Okl. 159, 128 Pac. 688, the same question 
which was involved in Huston v. Cobleigh was again before the Su- 
preme Court of Oklahoma, and that court then held that under the Ar- 
kansas statutes the United States courts, sitting as courts of probate, 
had power to approve oil and gas mining leases extending beyond the 
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minority of a ward. See, also. Cabin Valley Mining Co. v. Mary Hall 
(Okl.) 155 Pac. 570, just decided by Supreme Court of Oklahoma, 
opinion handed down February IS, 1916. 

We think the language and necessary intendment of the provisions 
of the Constitution and statutes of Oklahoma, taken singly or all 
together, make it clear that a guardian's lease, made with the approval 
of the county court, demising oil and gas land of his ward for a term 
extending beyond his minority, and even "so long thereafter as oil 
or gas is found on said premises in paying quantities,'* is valid; and 
this conclusion appears to be the view of the Supreme Courts of the 
states of Arkansas and Oklahoma, as disclosed, in effect, by their 
decisions supra. 

The judgment of the District Court is affirmed. 



PENNSYLVANIA CO. v. FANGER et aL 

(Circuit Court of Appeals, Sixtli Circuit. April 10, 1916.) 

No. 2680. 

1. Appeai* and Ebbob ^s»966(1) — Continuance ^5»7— Review— Discbbtion of 

COUBT. 

The mlin? of the trial court on an application for a continaaDce is a 
matter <^ discretion, not subject to review unless it clearly appears that 
the discretion has been abused. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. | 3837 ; 
Dec. Dig. «=»966(1); ConUnuance. Cent Dig. f§ 17, 18; Dec. Dig. «=p7.] 

2. Appeal and Ebbob ^=»500(1) — Review— Mattebs Not Appeabino of Rec- 

obd-'Denial of Continuance. 

Where the record does not show that the motion for continuance becanso 
of the absence of a witness was presented to the trial court, and other 
circumstances appearing in the record tend to show that it never was pre- 
sented or ruled upon, plaintiff in eixor has failed to show an abuse of 
discretion in overruling the motion. 

[£d. Note.— For other cases, see Appeal and Error, Cent Dig. f 22d3 ; 
Dec. Dig. <&=>500(l).l 

S. Tbial ^s»20(1)— ContinuaNci>— Pbejudioe op Jubt. 

Where, to the trial of a personal injury case,\ a Juror was withdrawn 
and the case adjourned because on that day plaintiff was menstruating, 
so that defendant's physician could not examine her as her counsel had 
agreed, a remark of the Judge to the Jury that, owing to the condition of 
the plaintiff the case would be continued, did not prevent the securing of 
an impartial Jury from the same panel, so as to ahow an abuse of discr^ 
tion in denying a continuance for the term, where none of the Jurors was 
questioned as to having heard the remark, since It would be ordinarily 
understood by them as not referring to plaintifTs injuries. 

[Ed. Note.— For other cases, see Trial, Cent Dig. H 80, 508; Dec. Dig. 
«=>29(1).] 

4. Appeal and Ebbob ^=s>1046(5) — ^Habmless Ebbob-*Remabk of Tbial Judge. 
Even if that remark was understood by the Jury as referring to plaintiff's 
injuries, it could not have caused the Jury to reach an erroneous conclusion 
as to her injuries as disclosed by the evidence, under a charge which clear- 
ly left the Jury to determine as questions of fact the nature and extent 
of the injuries. 

[Ed. Note.-^For other caaes^ see Appeal and Error, Cent Dig. f 4134; 
D«c Dig. i»3>1046(6).} 

^=s>For otber oaaes see B%m9 topic ft KBT-NUMBER In all Key-Numbered DigeaU A iDdezas 
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5. Apfkajl and Bbbob ^s»263(1) — PsssBimiro QumnoNs m Lowsb Comsr- 

IH8ISUOTION8-*BXCEPTION8 AlVD BXQUXST. 

An assignment of error to a portioii of the charge cannot be sustained, 
where no exception was taken to the charge on that ground, no modifica- 
tion of it was suggested, and no Instructions on the subject requested. 

[Ed. Note.— For othor cases, tee Appeal and Error, Gent Dig. | 1516; 
Dec. Dig. «3»263a).l 

In Error to the District Court of the United States for the Northern 
District of the Eastern Division of Ohio ; William L. Day, Judge. 

Action by Kathryne Fanger, by her next friend, Margaret Fanger, 
against the Pennsylvania Company. Judgment for the plaintiff, and 
defendant brings error. Affirmed. 

Squire, Sanders & Dempsey, of Cleveland, Ohio (Thos. M. Kirby 
and W. C. Boyle, both of Cleveland, Ohio, of counsel), for plaintiff in 
error. 

Anderson & Lamb, of Youngstown, Ohio (D. F. Anderson, of 
Youngstown, Ohio, of counsel), for defendant in error. 

Before KNAPPEN and DENISON, Cu-cuit Judges, and SAN- 
FORD, District Judge. 

SANFORD, District Judge. This is an action at law brought by 
Kathryne Fanger, a citizen and resident of Ohio, by next friend, 
against the Pennsylvania Company, a Pennsylvania corporation, to 
recover damages for alleged personal injuries received by the plaintiff 
in a collision while a passenger on defendant's train. The trial re- 
sulted in a verdict and judgment in favor of the plaintiff; and the de- 
fendant has brought this writ of error. 

The chief contention in behalf of the plaintiff in error is that there 
was an abuse of discretion on the part of the trial judge in denying it 
a continuance. The facts in reference to this matter, which appear 
only imperfectly in the record, are, so far as they may be definitely de- 
termined, these: 

On the day when the case was r^^larly called for trial and after 
a jury had been impanelled, the defendant, pursuant, as appears from 
an affidavit filed in support of the defendant's motion for a new trial, 
to a previous consent given by the plaintiff's attorney, requested that 
its physician, Dr. J. F. Hobson, who was present in the court, be grant- 
ed an opportunity to make a physical examination of the plaintiff; but 
it appearing that the plaintiff was then menstruating and not in such 
condition as to permit a physical examination, this request was refused 
by the plaintiff's counsel Thereupon, on motion of the defendant's 
counsel, a juror was withdrawn and the case continued ; the trial judge 
stating to the jury at the time that owing to the condition of the plain- 
tiff the case would be continued as a physical examination could not 
be made. No entry appears of record as to this continuance; but 
apparently, as appears from the memorandum handed down by the 
trial judge on the motion for new trial, in which it is also referred to 
as ''an adjournment of the first partial trial," the case was not con- 
tinued until the next term, but tht trial was merely postponed to a 
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later date in the same term. It is also alleged' in the foregoing affidavit 
that at the time this cx>ntinuance was had, it was "made Imown that Dr. 
Hobson was leaving that day for Europe" ; but it is not specifically 
averred that this was brought to the attention of the trial judge. 

Thereafter, on tiie same day, for a cause not appearing in the rec- 
ord, the trial judge reinstated the case, and' set it for trial on the fol- 
lowing day. It is 'alleged in the foregoing affidavit that this reinstate- 
ment was made over the defendant's objection, but there is no entry 
of record in reference to this matter. 

On the following day the defendant filed a motion for continuance 
supported by the affiKdavit of its counsel. This affidavit set forth, 
among other grounds for a continuance: 

That Dr. Hobson, the regularly employed surgeon for the defendant, 
had, as such, been acting as consultant in the preparation of the de- 
fense in the case; that his testimony was material to the defense, 
and without it the defendant would be unable to properly present 
its defense ; that upon the calling of the case the day before he was 
present in court, and Upon the case being continued had left for New 
York and was tfien absent from the jurisdiction of the court; 

That it would be impossible to obtain a jury from the panel which 
could impartially and fairly try the case, for the reason that the jurors 
called the day before to try the case were informed by the court that 
Ae physical condition of the plaintiff would not permit of a physical 
examination, from which they might infer that such physical condition 
was one due to injury, rather than to natural causes, and that it was 
probable that £^ the jurors upon the panel had heard tiiese transactions 
in the case the day before ; and 

That upon the continuance of the case, all the defendant's witnesses 
living at Fort Wayne, Indiana, and westward, had been advised diat 
their presence would not be necessary, and It was, upon the short no- 
tice between the continuance and reinstatement, impossible to obtain 
these witnesses, without whose testimony it would be in:q)0srible to 
successfully present the defense. 

While this motion and supporting affidavit were filed in the case 
there is nothing iii the record affirmatively showing that either this 
motion or supporting affidavit were ever brought to the attention of the 
trial judge or acted on by him ; there being no entry of record in regard 
thereto and no reference thereto in the bill of exceptions. And, on the 
other hand, the bill of exceptions shows that after the case had been 
again set for trial and a new jury impanelled on the second day, the 
defendant, by its counsel, entered an objecticHi on behalf of the defend* 
ant to going into the trial, based upon one ground only, namely, the 
alleged impossibility of getting a fair and unprejudiced jury from the 
panel by reason of the remark made by the trial judge on the preceding 
day in reference to the plaintiff's ph3rsical condition. This specific 
objection was overruled by the court, and exception reserved by the 
defendant. 

It furthermore appears from affidavits submitted in support of the 
defendant's motion for new trial that Dr. Hobson did in fact leave the 
city Oft the first day ; that it was impossible for the defendant to have 
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obtained his testimony on the trial; and- that he would have been an 
important witness for the defendant as a medical expert, in connection 
with the character of the plaintiflf's injuries; but it is not disclosed 
that he had himself any personal knowledge as to the plaintiff's con- 
dition. Furthermore, while other physicians were examined by the 
defendant as medical experts on the trial, the affidavit of defendant's 
counsel filed in support of the motion for new trial states that these 
other physicians were not sufficiently advised and peculiarly qualified 
to give evidence in a case of the character in issue. It does not appear, 
however, that any witness living at Fort Wayne, or westward, whose 
testimony was material to the defendant, was not in fact present at 
the trial ; the bill of exceptions showing, on the contrary, that several 
witnesses were in fact examined at the trial and testified for the de- 
fendant who lived at Fort Wayne, including various members of the 
train crew, and one passenger. 

[1, 2] It is well settled that the action of a trial court upon an ap- 
plication for a continuance, is purely a matter of discretion, which is 
not subject to review unless it clearly ai^ars that this discretion has 
been abused. Isaac v. United States, 159 U. S. 487, 489, 16 Sup. Ct 
51, 40 L. Ed. 229, and cases cited. Assuming, however, for present 
purposes, that if the defendant's motion for a continuance and its sup- 
porting affidavit had been brought to the attention of the trial judge, 
there would, in view of the facts set forth in the affidavit, especially 
in reference to the departure on the preceding day of Dr. Hobson, the 
consulting physician assisting the attorney in the defense of the case, 
have been an abuse of judicial discretion in reassigning the case and 
setting it for trial after his departure, without reference to the otfier 
witnesses who had been released by the defendant, it is clear that we 
cannot assume such abuse of discretion on the part of the trial judge, 
but can only find it to exist upon plain and satisfactory evidence that 
the motion and affidavit in question were in fact called to his attention 
and ruled on adversely by him. 

After careful consideration of the entire record, however, we think 
it is not shown that this motion and affidavit were in fact brought to 
the attention of the trial judge or acted on by him. We readi this 
conclusion for several reasons: 1st, the improbability that the trial 
judge would have overruled this motion, with this supporting affidavit, 
if it had been brought to his attention ; 2nd, the fact that it nowhere 
appears by any entry of record, recital in the bill of conceptions, or 
otherwise, that it was in fact brought to his attention and acted on 
by him ; 3rd, the fact that the application for continuance made in 
open court, as shown by the bill of exceptions, did not refer either to 
this motion or the supporting affidavit, but was based solely upon one 
ground alone, namely, the remark made by the trial judge as to the 
physical condition of the plaintiff ; 4th, the fact that although the de- 
fendant's motion for new trial set forth eight specific grounds, it con- 
tained no reference to the overruling of a motion for continuance; Sth, 
that while in an affidavit of ^he defendant's attorney filed several 
months later and evidently intended as a supplementaJ statement of 
the grounds for a. new trial, it was insisted that it was an abuse of dis- 
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cretion upon the part of the trial judge to force the defendant to trial 
when the testimony of Dr. Hobson was unavailable, it was not even 
alleged in this affidavit that any application for continuance had in 
fact been made to the trial judge upon this ground ; and, 6th, the fact 
that in the memorandum handed down by the trial judge in overruling 
the motion for new trial no reference is made to any application for a 
continuance as having been made to him upon this ground. 

We therefore conclude that as this motion and supporting affidavit 
do not appear to have been called to the attention of the trial judge or 
overruled by him, no abuse of discretion is shown in this behalf. 

[3-5] We are furthermore of opinion that there was no abuse of 
discreticfti on the part of the trial judge in overruling the defendant's 
application for continuance as made in open court, on account of the 
remark that had been made by the trial judge on the preceding day as 
to the physical condition of the plaintiff. It is stated in the memoran- 
dum of the trial judge that the jury impanelled on the second day was 
an entirely new one. And while some of them may have been in the 
court room on the previous day when this remark was made to the 
first jury, this does not specifically appear; the defendant at the time 
the second jury was impanelled not having questioned any of the jurors 
as to this matter or made any effort to snow either at that time or 
later on the motion for new trial that any of them had in fact heard the 
remark in question. Furthermore, we do not think that the remark in 
question naturally bore the construction sought to be placed upon it by 
the defendant, and think it more reasonable to believe that if any of 
the jurors placed upon the second jury had incidentally heard this 
remark the day before in connection with the transactions in the court 
room they would have correctly understood it as referring, in the light 
of all that had happened, merely to the physical condition of the plain- 
tiff due to her menstruation. And even if they had not so understood 
it, still, in view of the fact that on the trial testimony was given by 
physicians as to the physical injuries of the plaintiff, and she herself 
testified and was seen and heard by the jury, we cannot assume that 
such an incidental r^nark, even if heard and misconstrued, would 
have caused the jury to have reached an erroneous conclusion as to 
the physical injuries of the plaintiff, as disclosed by the evidence, under 
a charge which clearly left them to determine as questions of fact the 
nature and extent of her injuries. 

We therefore conclude that there was no abuse of discretion in over- 
ruling the application for continuance based upon this ground; and 
that it cannot be assumed, and certainly is not shown, that any preju- 
dice resulted to the defendant therefrom. 

The defendant has also assigned error as to a portion of the charge 
to the jury, which, it is insisted, is in conflict with the rule which, it is 
urged, was recently laid down in Sweeney v. Erving, 228 U. S. 233, 33 
Sup. Ct 416, 57 L. Ed. 815, Ann. Cas. 1914D, 905, in reference to the 
burden of proof in cases of injuries to railway passengers. However, 
at the trial no exception whatever was taken to the charge on this 
ground, no modification of it suggested and no other instructions upon 
the subject requested ; hence, this assignment of error cannot now be 
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considered. Pacific Express Co. v. Malin, 132 U. S. 531, 536, 10 Sup. 
Ct. 166, 33 L. Ed. 450; St. Louis Railroad v. Shepherd, 240 U. S. 240, 

36 Sup. Ct. 274, 60 L. Ed. (Feb. 21, 1916) ; Wabash Screen Co. v. 

Lewis (6th Cir.) 184 Fed. 260, 261, 106 C. C. A. 402. 

The defendant does not now rely upon any of the other grounds of 
error originally assigned. The judgment below will hence be affirmed, 
with costs. 



KINSKR V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit March 29, 1916.) 

Na 4602. 

1. Criminal Law ^=»1160(5) — ^Habiclbss Ebbob — ^Admission of Evidence — 

Cure by Stbikino Out. 

Error in admitting evidence, wM(A Was not specially prejiuliclal, was 
cured by striking the testimony firom the record before the witnesB left 
the stand. 

[Ed. Note.—F6r other cases, see Criminal Law, Cent Dig. | 3141 ; Dec: 
Dig. «=>ne9(5).] 

2. Cbihinal Law ^=»696(1) — Evidence — ^MonoN to Stbike. 

Where a witness, in reply to a question whether he knew who paid the 
prosecuting witness* fare, answered tiiat defendant did, which testimony 
defendant moved to strike, as not responsive to the question, and no 
foundation being laid for it by showing his means of knowledge, and the 
court overruled the motion, with the statement that the def^ise could 
test It on cross-examination, but the cross-examination did not show that 
he did not have the knowledge, and the motion to strike was not renewed 
at the end of the croBs-exa mlnatlon, there was no «rror. 

CEd. Note. — ^Por other cases^ see Onmlnal Law, Gent. Dig. | 1639; Dec. 
Dig. «»696{1).] 

3. Witnesses ^s»391 •— E>ZAHin ation — > Ctosa-BzAHiNAnoir — Impeaching 

Witnesses. 

A witness who testified to contradictory statements made by the pros- 
ecuting witness can be cross-examined as to whether he communicated 
such statements to defendant, and as to what he communicated. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. 1 1248; Dec. Dig. 
«wS91.] 

4. Cbiminal Law ^=»1170^(6) — ^Habklbss Ebbob— Admission of Evidencx — 

Cube bt Instbuotioh. 

Error in permitting imprc^er crows ■OTsmlnntton of an Impeaching wit- 
ness was cured by a charge that It was incompetent, except as to testi- 
mony that the contradictory statements were communicated to defend- 
ant, that it viras stricken f rcwi the record, and that the Jury were admon- 
iflhed not to consider It. 

[Ed. Note.— For other cases, see Criminal Law, Gent Dig. | 8134; Dec. 
Dig. iSs»1170V6(6).] 

5. Cbiminal Law ©=>371(9) — ^Evidence — Comkission of Othxb Offbnszb — 

Intent. 

In a prosecution for violating the White Slave Act (Act June 25, 1910. 
a 395, 36 Stat 825 [Comp. St. 1913, ft S812-8819]), where the deCense 

contended that there was no evidence that defendant furnished the trans- 
portation with the intention that the prosecuting witness should engage 
in prostitution, it was not error to permit the goyemment to ^w that 

^=3For other cmsts s— sam* topic ft KBT-^aJMBBR in all Kor-Nomborod Digwts ft iDduco 
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defendant -had brought other women Into the state tot the purpose of 
prostitution. 

fEd. Note.— For other cases, see Criminal Law, Cent Dig. || 880, 831 ; 
Dea Dig. <8=>3Tl(a).] 
a Cbiminai. Law ^=»116S(2)— Kkvikw—Discbbtion of Ooubx— Obdbb om 
Pboof— Rebuttal. 

Error by the trial court In holding competent evidence admissible as 
rebuttal, but not in chief, 1b not reversible, slnoe the order of the evi- 
dence Is wholly within the trial court's discretion- 

[Ed. Nota— For other cases, see Criminal Law, Cent Dig. §i 3134, 
3124^, 312^-^136; Dec. Dig. ie=s>1168(2).] 
7. Cbiuinai. Law «e5»1168(2)— HABittBse E)rbo»— «BBxrrrAi, Evtoenob— 
Cube. 

Error, If any, in admitting evidence competent in chief as rebuttal was 
cured by permitting defendant In surrebuttal to Introduce evidence as 
fully as if the government's case In chief had just closed. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. fS 3124, 
8124%, 8129-8136; Dec. Dig. ♦»lie8(2).] 

.S. Cbiminal Law <©=>1178 — Appeal — Bbief — Specification of Erbobs. 

Under Circuit Court of Appeals Rules for the Eighth Circuit, rule 24 
(188 Fed. xvl, 109 Cw O. A. xvl), requiring counsel for plaintiff in error 
to file briefs containing, among other things, a specification of the errors 
relied on, which shall state specifically the errors to be argued, and a 
brief argument, with reference to the pages of the record, and provid- 
ing that errors not specified according to the rule will be disregarded, , 
but that the court may, at its option, notice a plain error not assigned 
or specified, the court will not consider alleged errors in permitting ac- 
cused as a witness to be cross-examined beyond the scope of his examina- 
tion In chief, where there was no specification of errors In the brief for 
accused, and no reference to the pages of the record on which the testi- 
mony can be found, and where the evldetice leaves no room for doubt 
as to defendant's guUt 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. |§ 3011-3013 ; 
Dec. Dig. <S=»1178J 

In Error to the District Court of the United States for the District 
of South Dakota; James D. Elliott, Judge. 

Waiiam C. Kinser was convicted of violating the Mann White Slave 
Act, and he brings error. Affirmed. 

Edward E. Wagner, of Sioux Falls, S. D. (John E. Tipton, of 
Geddes, S. D., and Gamble, Wagner & Danforth, of Sioux Falls, S. D., 
on the brief), for plaintiflf in error. 

Robert P. Stewart, U. S. Atty., of Deadwood, S. D. (Edmund W. 
Fiske and George Philip, Asst U. S. Attys., both of Sioux Falls, S. 
D., on the brief), for the United States. 

Before HOOK and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. The defendant, William C. Kinser, was 
indicted under White Slave Act June 25, 1910, c. 395, 36 Stat. 825 
(Comp. St 1913, §§ 8812-8819). The indictment was in four counts. 
The defendant was tried and convicted on the second count, and ac- 
quitted upon the others, and, having been sentenced on the second 
count, brings error. 

^s»For othwp cas« ■«• ■ame topic ft KBT-KUMBBR In all K«7-Numb«r«d Diseata ft Indexm 
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Count 2 of the indictment charged that the defendant — 

"did kDowingl}', willfully, and felooiously cause to be transported in inter- 
state commerce from Sioux Oity, in the state of Iowa, to and into Geddes, 
in the state of South Dakota, upon and over the route of the Chicago, Mil- 
waukee & St Paul Railway Company, a corporation, then and there being a 
common carrier, operating a line of railway as such and engaged in inter- 
state commerce between the said Sioux City, in the state of Iowa, and the 
said Geddes, In the state of South Dakota, one certain woman, to wit, 
Frances Wilmott, with the intent and purpose then and there on the part of 
him, the said William C. Kinser, to induce, entice, and compel her, the said 
Frances Wilmott, at said Geddes, in the state of South Dakota, to become a 
prostitute and to give herself up to debauchery and to engage in other im- 
moral practices." 

Without reference for the present to whether all of the evidence 
was admissible, it showed that the defendant was conducting a hotel 
at Geddes, S. D., known as the Padley Hotel. The latter part of 
July, 1914, he either wrote or telephoned to the Fritz Stavrum Em- 
ployment Agency at Sioux City to send him a cook and chambermaid. 
The agency sent both employes, the chambermaid being Mrs. Frances 
Wilmott. An employe of the employment agency bought a ticket 
for Mrs. Wilmott from Sioux City, Iowa, to Geddes, S. D., over 
the line of the Chicago, Milwaukee & St. Paul Railway, and she trav- 
eled on that ticket to Geddes. After her arrival in Geddes the defend- 
ant refunded the expense of her ticket to the employment agency. She 
testified that about 11 o'clock in the forenoon of her second day at 
Geddes Mr. Kinser came to her in room No? 11 and said: 

" *I have a couple of live wires down stairs, if you think you can handle 
them.' I stiid, 1 don't quite catch your meaning.* He said, *You can see by 
the hotel that I am not doing business enough here to pay you wages ;' he 
says to me, *If you want extra money, you will have to get your money from 
the men ;' and he went on and told me the price that I was to charge, pro- 
viding that I did, and he said it would be $2 a trick for a single trick or $5 
for the whole night He said to keep the money up to $6 a week for myself r 
the house was to get a dollar out of every trick I turned, but I was to keep 
the dollar until I had taken in my $6. He said he himself would send up 
men to my room, the ones he wanted in particular — ^traveUng men. After this 
statement by Mr. Kinser about 1 o'clock that day men came to my room and 
I had intercourse with them. I had no funds of my own. I was there Just 
five weeks, and the same practice was engaged in, not very often. I got 
money and left there. These men paid me according to the prices fixed by 
Mr. Kinser. Mr. Kinser did not pay me any wages for services rendered for 
him for the five weeks as chambermaid. The defendant said, if I was in fear 
that I was going to get into trouble, to tell him, and ^e would help me out** 

[1] The first assignment of error is with reference to the admission 
of certain evidence by the witness Ola Meyers, but just before she 
left the stand the court struck all her testimony from the record, 
except the statement that she received a check and its identification 
and turned it over to Mr. Stavrum. Her evidence was not specially 
prejudicial, and this order striking it out was sufiicient in any event 
to cure any error that had been made in admitting it 

[2] The second assignment is that Fritz Stavrum was asked: 

"Q. And do you remember, after she went, as to who paid her fare, if yoa 
knowr 
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To which he replied : 

••A. Mr. W. 0. Klnser paW her fare." 

Defendant moves to strike out this answer as not responsive to this 
question, no foundation being laid for it, the means of knowledge- is 
not shown. 

''The Court: I thing be may answer. You can test bim with cross-es- 
aminatioiL" 

Upon its face the question propounded to this witness was not sub- 
ject to the objection made, and no cross-examination of him revealed 
otherwise, and no motion of a similar character was made at the end 
of the cross-examination. 

[3, 4] Charles W. Bundy was called by the defendant to impeach 
Frances Wilmott. He testified to a conversation with her and was 
then interrogated on cross-examination whether he had communi- 
cated this conversation to Kinser and just what had been so com- 
municated. Permitting this cross-examination is assigned as error in 
the twenty-second assignment We see no objection to the line of 
cross-examination, but at its conclusion the court, upon its own 
motion, instructed the jury that the testimony was incompetent, except 
that he did communicate the conversation with the girl to Kinser, 
and stated that any further answers were entirely incompetent to the 
development of the testimony, 

"And your attention is called to the fact that something was mentioned in 
that conversation with reference to pulling the house. All of that Is stricken 
from the record, and you are admonished not to consider it, and to exclude it 
entirely from the consideration of this witness* testimony." 

This certainly cured the error, if any, in the admission of the evi- 
dence. 

[6] The government in chief called Esther King, who was sent by 
the Fritz Stavrum Employment Agency from Sioux City to the Pad- 
ley Hotel at Geddes to act as a waiter, and sought to show by her 
that shortly after her arrival she was instructed substantially as 
Mrs. Wilmott claimed she was, but the court sustained an objec- 
tion. At the close of the government's case in chief the defendant 
■filed a motion for a directed verdict for the following, among other, 
grounds : 

"4. There is no evidence in this case that the defendant procured or fur- 
nished transportation for said Frances Wilmott to go in interstate commerce 
from Sioux City, Iowa, to Geddes, S. D., with the intention that she should 
engage in prostitution or other immoj»d practices." 

This motion was overruled. The court allowed Esther King in 
rebuttal to testify to the matter sought to be elicited in chief, that 
she yielded to the defendant's solicitations and acted as a prostitute 
at the hotel. Darlene Dayoe was also called and testified to a similar 
experience. Bertha Townsend was called and testified that she was 
employed at defendant's hotel, and he made the same proposition to 
her testified to by Mrs. Wilmott, Miss King, and Miss Dayoe, and 
«he declined to accede to his wishes, and went up to her room that 
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evening, and found her clothes had been moved out of her room and 
into the room of a traveling man, and she took them and left the 
hotel. 

Without reference to whether the evidence was properly rebuttal 
or not, it was dearly admissible in chief, especially in view of defend- 
ant's contention that there was no evidence that his intention was 
that Mrs. Wilmott "should engage in prostitution or other immoral 
practices." The admissibility of evidence of other transactions show- 
ing intent has been fully considered by this court. Withaup v. United 
States, 127 Fed. 530, 62 C. C. A. 328; Olson v. United States, 133 
Fed. 849, 67 C. C. A. 21 ; Exchange Bank et al. v. Moss, 149 Fed. 340, 
79 C. C. A. 278; Thomas v. United States, 156 Fed. 897, 84 C. C. A. 
477, 17 I.. R. A. (N. S.) 720; Schultz v. United States, 200 Fed. 234, 
118 C. C. A. 420. In view of these authorities it seems entirely a work 
of supererogation to cite those from elsewhere. Nor do we find any- 
thing in People V. Molineux, 168 N. Y. 264, 61 N. E. 286, 62 L. R. A. 
193, in conflict with our previous rulings. In that case it is said: 

"Generally speaking, eyideBce of other Crimea is competent to prove the 
specific crime charged when it tends to establish: * * * (2) intent; 
* ♦ ♦ (4) a common scheme or plan embracing the commission of two or 
more crlmea so related to each other that proof of one tends to establish the 
others." 

[8, 7] It is the settled law that the determination of the order of the 
evidence is in the discretion of the trial court, and even if the court 
erred in holding this evidence was admissible in rebuttal, rather than 
in cliief, it was a matter wholly within its discretion, and no 
exception to it is of any validity; but after the government had 
closed in rebuttal, when the first witness was called in surrebuttal, the 
couft said : 

"I think the record may show, at the close of the testimony of the plaintiff 
in rebuttal, that counsel for the defendant are informed that — ^to the end the 
answer to the testimony of the witnesses, King, Dayoe, V^ilmott, and Town- 
send may be with continuity, if they desire, the case Is fully open for the 
answer of the defendant, as fully as if the plaintiff had Just dosed his origi- 
nal case, without regard to what has been offered. I think counsel under- 
stands what I mean." 

Even if there was error committed in admitting the evidence of the 
witnesses King, Dayoe, and Townsend in rebuttal, rather than in chief, 
the opportunity given the defendant by the court was ample to rectify 
any error which may have been made. 

[8] By numerous assignments of error the defendant contends that 
the court erred in permitting a cross-examination of the defendant 
beyond the limitations of the examination in chief. Rule 24 of this 
court (188 Fed. xvi, 109 C. C. A. xvi) provides: 

•'Briefs. 

'*1. The counsel for the plaintiff In error « • « tibuBlX file with the clerk 
of this court, at least forty days before the case is called for argument, 
twenty copies of a printed brief, one of which shaU, on application, be fur- 
nished to each of the counsel engaged upon the oppo^te side. 

♦*2. This brief shall • • • contain, hi order here stated: • • • 
fieeond. A speciflcatioii of the errors relied upon, which In cases brougbt up 
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by wilt of error, BbaU set oat sefNirately and particularly eacb error aaserted 
and inteaded to be urged. * * * Third. A brief of the argument, ex- 
hibiting a <dear gtatement of the points of law or fact to bo diBcnased, with a 
reference to the pages of the record. • « • 

"4. ^ ^ • Brrors not specified according to this rule will be disre- 
garded ; but the court at its option, nuiy nottoe a i^ain error not assigned or 
specified." 

No specification of errors appears at all in the brief for the plaintiff 
in error, and there is no reference at all to the pages of the record 
where the alleged errors can be found. This alone is sufficient to 
warrant the affirmance of this case on these points. City of Lincoln 
V. Sun Vapor Street Light Co. of Canton, 59 Fed. 756, 8 C. C. A. 253 ; 
Orr & Lindsley Shoe Co. et al. v. Needles et al., 67 Fed. 990, 994, 
15 C. C. A. 142, 147; Chicago Great Western Ry. Co. v. Egan, 159 
Fed. 40, 46, 86 C. C. A. 230; Northwestern Steam Boiler & Mfg. Co. 
V. Great Lakes Engineering Works, 181 Fed. 38, 44, 104 C. C. A. 52; 
Illinois Central R. Co. v. Nelson, 212 Fed. 69, 75, 128 C. C. A. 525, 
531; Whitfield v. Krawza, 214 Fed. 83, 130 C. C. A. 523; Colorado 
Yule Marble Co. v. Collins, 230 Fed. 78, C. C. A. . 

All the evidence has been carefully read, examined, and digested, 
and leaves no room for doubt as to the defendant's guilt. It has been 
said: 

"Under such drcnmstances only some glaring and obrlously harmfal error 
would justify a reversal." Myers ▼. United States (Circuit Court of Appeals. 
2d Circuit) 223 Fed. 919, 926, 139 0. O. A. 399, 406. 

See Rev. St. §§ 1011, 1025 (Comp. St. 1913, §§ 1672, 1691). 

There has existed in this court ever since Resurrection Gold Min. 
Co. V. Fortune Gold Min. Co., 129 Fed. 668, 64 Q C. A. 180, and Balliet 
v. United States, 129 Fed. 689, 64 C. C. A. 201, a difference of opinion 
between the judges of this court as to the latitude to be allowed on 
cross-examination and what constitutes a reversible abuse of discre- 
tion on the part of the trial court in permitting a cross-examination 
beyond the scope of the examination in chief. That difference still 
exists among the judges to whom this case was submitted, and we 
are thus unwilling to exercise the option to consider these questions, 
where they have not been raised as required by our rules. Some 
other questions are sought to be raised, but they are either wholly 
without merit or covered by the point just considered. 

The case is afSrmed. 



MASON & HANGER CO. v. SHARON. 

(drcoit Court of Appeals, Second Circuit March 14, 1916.) 

No. 171. 

1. SVSDSRCE 4S988&--PXBOL EvipBKCi:---OOBPOBATK RSCOBDS— *'PBII7CIPAI. Of- 
FIC*.** 

Under General Corporation Law N. Y. (Consol. Laws, c. 23) | 3, subd. 9, 
defining tbe term *'offlce" of the corporation as Its principal office within a 
state, or principal place of business within the state If It has no principal 
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<^ce therein, the ''principal ol&oe" of a floveign oorpovatton, where a notloe 
of daim for injuries to an employ 6 may be served under New York Employ- 
ers' Liability Act (Consol. Laws N. Y. c 31, |§ 200-204), Is not synonymoiu 
with its principal place of bosiness, which It is required by the New York 
General Corporation Law to designate in the certificate filed with the sec- 
retary of state, and parol evidence is admissible to show that its prindpal 
ollice is at a place dllTerent from its designated principal place of business. 
[Ed. Note.— For other cases^ see Evidence, Cent Dig. | 1718 ; Dec Dig. 

For other definitions, see Words and Phrases, First and Second Series, 
Principal Oflice.] 

'J. Mastkb and Servant ^b»276(1) — ^Injubiss to Skbvakt— Noticb of Ciaim— 

SUFFICIENCT OF EVIDBNCB— PULCE OF SeBVJCS. 

In an action for personal Injuries under the New York Employere* Lia- 
bility Act. evidence held sufficient to warrant the jury In finding that the 
office of the corporate employer, where the notloe of claim required by that 
act was served, was its principal office. 

[Ed. Note. — For other cases* see Master and Sen^ant^ Gent. Dig. iS 050, 
954; Dec. Dig. <g?»276(l).] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action for personal injuries by Michael Sharon against the Mason 
& Hanger Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

See, also, 219 Fed. 526, 135 C, C. A. 276. 

Everett, Clarke & Benedict, of New York City (Herman S. Hertwig, 
George M. Clarke, and George W. Martin, all of New York City, of 
counsel), for plaintiff in error. 

Sydney A. Syme, of Mt. Vernon, for defendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This action was brought under the Em- 
ployers' Liability Act of the state of New York. The complainant al- 
leges that he was at the time of the accident employed by the defend- 
ant, a foreign corporation organized under the laws of the state of 
West Virginia — that while so employed he was engaged in working 
in a certain shaft maintained by defendant in connection with the 
work being done by defendant in the construction of the new aqueduct 
for the city of New York; that on August 22, 1913, while working 
in the shaft he was struck by a rock which fell from the roof and 
threw him to the ground and crushed him ; that the injuries he 
received were caused by the negligence of defendant and the care- 
lessness of the persons intrusted by it with the superintendence of 
the work. It is also alleged 'that as a result of his injuries his leg 
was amputated, his arms fractured, and that he suffered permanent 
injuries to his head, back, spine, hips, and internal organs. The jury 
found the defendant guilty of negligence and awarded the plaintiff 
the sum of $21,500, which the trial judge later reduced to the sum of 
$15,000. 

The case has previously been before this court. At that time the 
plaintiff had obtained a verdict for $5,000. We reversed the judg- 

^B;>For other oases eee aame tofdc ft KET-NUMBER in all Kex-Numbered DigoBta A Indeztf 
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ment upon the ground that the notice of daim which the New York 
act required to be served had not been served at the principal place 
of business of the defendant company. See 219 Fed. 526, 135 C. C. A, 
276. The case went bade for a new trial and is again brought to this 
court, and the main assignment of error is now as it was then that the 
notice of claim was not served as required by the act. The provision 
of the act on this subject is set forth at length in our former opinion. 
It is unnecessary therefore to incorporate it herein. We need say 
simply that it provides that no action can be maintained until a notice 
in writing signed by the person injured or by some one in his behalf 
is given to the employer and "when the employer is a corporation, 
notice shall be served by delivering the same or by sending it by post 
addressed to the office or principal place of business of such corpora- 
tion." The act expressly declares that the notice may be served by 
post. 

There is no dispute but that notice was served within the time fixed 
by the statute. Neither is there any question but that it was served 
in the proper manner. The question is whether it was served "at 
the principal office" of the defendant. The record in this case differs 
irom the record in the former case in the evidence bearing upon this 
question. 

The trial judge left it to the jury to determine whether the 
notice had been served at defendant's "prindpal office" when it 
was mailed to the Van Cortlandt Park office and chained that there 
could be no recovery unless the Van Cortlandt Park office was defend- 
ant's "principal office" at the time of the service. The instruction of 
the court on this matter was full and clear, covering more than five 
printed pages. On this question the court charged in part as follows: 

**Wlxat does *prlnclpal office' mean? I should say that an office that they 
themselves regarded as their real headauarters, and that in itself is to be de- 
termined by the things that they did there, and at any other offica The com- 
parative importance of the things they did at the two places^ not the actual 
work that is being done under the contract, because a man can have his prin- 
cipal office downtown and have his work away uptown. But the office. The 
office is the place for correspondence^ it Is the place for the bookkeeping. It 
is the place for the people themselves to regard as their headquarters. The 
place for the executive officers! of the corporation. 

In your Judgment did these parties, the officers of the defendant, on Sep- 
tember 4, 1913^ consider, and were they in reason Justified in considering Van 
Cortlandt Park as their real headquarters and principal office, or did they con- 
sider and were they Justified in considering CornwaU on the Hudson as their 
principal office?" 

The verdict shows that the jury were satisfied that the Van Cortlandt 
Park office was at the time of service the principal office. 

[1] It is assigned as error that the court erred in receiving parol 
evidence on the question of the location of defendant's principal of- 
fice. The reason for this assignment of error is based on the fact that 
the General Corporation Law of the state of New York requires a for- 
eign corporation coming into the state to do business to file with the 
secretary of state a certificate stating where within the state the cor- 
poration is to have its principal place of business. As such a certifi- 
cate had been filed by tfie defendant, and as Cornwall on the Hudson 
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was designated therein, the claim is made that tiie statement therein 
is conclusive and cannot be contradicted by parol evidence. The cer- 
tificate stated : 

"That the place within the state of New York which Ui to be Its principal 
place of business Is GomwaU on tlie Hudson, Orange ooimty, New York." 

Now no parol evidence was introduced to contradict the certificate 
in the particular referred to and to show that defendant's "principal 
place of business" was not Cornwall on the Htidson. On the con- 
trary, the parol evidence introduced was admitted to show, not where 
defendant had its "principal place of business," but to show where it 
had its "principal ofiice." The terms "principal place of business" 
and "principal office" are by no means synon)rmous and are not used 
as synonymous in the New York General Corporation Law. That 
the two terms are not used as synonymous is clearly shown by the 
phraseology of the act which states that: . 

"The term 'office of the corporation' means ita principal office within the 
state or principal place of business within the state if it has no principal of- 
fice therein." Laws of 1909, c. 28 (Consol. Laws, e. 23) S 8, subd. 9. 

The parol evidence was properly received ; and the question wheth- 
er the Van Cortland Park office was at the time of service the prin- 
cipal office of defendant was one of fact which was properly submitted 
to the jury. 

[2] The evidence showed that defendant had only two contracts 
within the state of New York. One of these was for work at Corn- 
wall on the Hudson, known as contract No. 20. The other was for 
work at Van Cortlandt Park, kijiown as contract No. 63. At the time 
of the injury complained of the work under contract No. 20 had been 
completed and accepted by the city. The plaintiff was employed upon 
the work done under contract No. 63. On August 30, 1911, the de- 
fendant addressed a letter to the "Board of Water Supply, City of 
New York," saying: 

"We bare estabUshed our city office at Van Cortlandt Park, to be used dur- 
ing the construction of contract No. 63, and we respectfully ask tbat In tUe 
future you will kindly address us at tbat address on all matters pertaining 
to this contract, Instead of Cornwall on Hudson, N. Y., as given in our pro- 
posal." 

There was other evidence which tended to show that Van Cortlandt 
Park was, in September 1913, when the notice was given, the prin- 
cipal office of defendant within the state. One fact alone will be re- 
ferred to. A process server testified that in September, 1912, he 
went to serve certain papers on defendant at the office at Van Cortlandt 
Park and asked the defendant's president "where his principal office 
was in New York state, so that I could serve papers." "Did you 
tell him that?" the court inquired. To which the witness replied, "Yes, 
sir. That was exactly what I told him beforehand, so that I could 
serve papers in connection with cases I may have against him, and he 
told me right here, meaning Van Cortlandt Park, where we were 
standing." The witness went on to explain more specifically that what 
he asked was where the principal office of the corporation was. There 
was evidence to the effect that no such conversation took place, but 
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the jury had a right to disregard it. The jury has found specifically 
that the company's principal office was at the tim^ of service at .Van 
Cortlandt Park; and this coUrt is satisfied that the evidence supports 
the finding. 

The defendant contends that the evidence shows that the accident 
happcQ^ lyithout 3x\y negligqg^ whatever on its part and that it was 
a case of pure accident. We have looked into the evidence with care 
and are satisfied that it was sufficient to justify the submission of the 
charge of negligence to the jury. 

The defendant also contends that plaintiff was guilty of contributory 
negligence as matter of law. We do not think so. Contributory neg- 
ligence under the New York act is a defense to be pleaded and proved 
by defendant Consolidated Laws N. Y. c. 31, as amended by. chapter 
352, Laws 1910. Defendant has pleaded it, but the question whether 
it has proved it was upon the evidence a question for the jury. The 
evidence upon the first appeal upon the question of plaintiff ** con- 
tributory negligence is practically identical with the evidence ^n* the 
present appeal. We then declared- that *'fhe only error we discover in 
the bill of exceptions is connected with' the service of the notice." It 
seemed to us then, as it seems to us now, that there was no error in 
submitting the question of plaintiff's contributory negligence to the 
jury. 

Judgment affirmed. 



THE WILLIE?. 

THfi THOMAS CKWNISLLi 

(Cfitnift Court of Appeals, Second Oinmlt February 15, 1916. On Petition 
for Rehearing, February 25, 1916.) 

Na90. 

L Smppiira ^S941— C!iAinrsBs--1>iE]ae:tf of Soow. 

Charters of scows in Tiiew Yorlt: Harhor, without motive power of their 
own and subject to the orders and control of the charterers, are treated 
as demises, even though the owner keeps a man aboard, called captain by 
courtesy. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. {} 149-155 ; Dec. 
Dig. «=»41.] ' 

2, Collision ^=»115— Scows Dcmibep to CHABTvasB — ^Liability. 

Identical charters of scows to the same charterer, which were demises, 
provided that the charterer should be responsible for any damage caused 
by the negtlgencd of its employ^Ss in loading or unloading. One of such 
scows was injured b(y ano^er belonging to aikother owner through neg* 
Ugence of the charterer's foreman in loading. Held, that the charterer 
was liable under the charter, and that, although the owner of the offend- 
ing scow was not liable, beeanse the charter was a demise, such fact did 
not pnevent the soow from being held Uable in rem by the owner of the 
injured vessel. 

[Ed. Note.*— For other cases, aee Collision, Cent Dig. §i 244r-247; Dee 
Dig. <9=»115.] 

^ss>For other cum ■«• mum topto ft KBT-NUMBfiB ia all lUy-Numb«r«d DlgwU it Indnm 
231 F.— 55 
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On Petition for Rdbteaiing. ' 
3. Admibaltt ^=»118^APFBAii— Ibsttes. 

An appeal in admiralty is a new trial, and iwcatea the decree below; 
and although one respondent alone appeals, it may assign error in the 
failure to hold a co-respondent liable, and may avidl itself of charges of 
fault against such co-respondent contained in the libel. 

[Ed. Note.— For other casea^ see Admiralty, Cent Dig. H 768-775, TM; 
Dec Dig. «ft5=>118.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty by the -Etna Insurance Company and Tony Ross 
against the Borough Development Company, impleaded with the steam 
tug Willie and the scow Thomas Connell. Decree against the Bor- 
ough Development Company alone, and it appeals. Modified and 
affirmed. 

Alexander & Ash, of New York City (Mark Ash, of New York 
City, of counsel), for appellant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellees 
^tna Ins. Co. and Ross. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for the Thomas Connell. 

Before I.ACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The Borough Development Company is a 
corporation engaged in the business of transporting ashes and other 
refuse for the city of New York, and has a dump at the foot of Fulton 
street, Brooklyn, where it loads scows for that purpose. May IS, 
1913, the scow Thomas Cotmell was lying loaded under the du^ipboard 
with the light scow Ward A outside of her. One Curran, the Borough 
Development Company's foreman, ordered the tug Willie to wind the 
scows around so as to put the Ward A under the dumpboard with the 
scow Connell outside of her. As this was being done the load on the 
Connell shifted against the starboard rail, broke it, and opened up a 
seam on the deck through which she took on water. This gave her 
an outboard list, which gradually increased, with the effect that the 
Connell's bilge was brought with an ever-increasing pressure against 
the bottom of the light scow Ward A and a constantfy increasing strain 
was put upon the lines. An effort was made to correct the list by 
trimming the cargo of the Connell, but without success, and she tore 
off several planks from the bottom of the Ward A, causing her to 
sink, and shortly after sinking herself. It is said by some of the wit- 
nesses that all this could have been prevented if the captain of the 
Ward A had let the Connell's lines go. The circumstances, however, 
show that it would have been impossible to do this because of the 
strain on them, and that the only remedy would have been to cut the 
lines. The District Judge found that when the captain was about to 
do this he was stopped by Curran, who told him that he would be ar- 
rested if he did so. 

^s>Por other cases see same topic ft KEY-NUMBKR in all Kor-Ntzinbered Digests ft Indexes 
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The Jibelant mstirance company, haYmg" paid the damages sustained 
by the Ward A, filed a libel against the Borough Development Com- 
pany, the tug Willie, and the scx>w Connell, charging each with fault. 
The District Judge, finding no fault with the tug, tSsmissed the libel 
as to her, and also as to the Connell, on the ground that her fault, if 
any, was not the proximate cause of the injury, but that the Borough 
Development Company was sotely at fault, because its foreman, who 
was in charge of both scows, by his order to the captain of the scow 
Ward A, prevented the last chance of saving her. We agree with the 
court as to the fault of the tug and the fault of the Borough Develop- 
ment Company, but we think that the scow Connell should not have 
been exonerated. 

[ 1 ] Charters of scows in this harbor, without motive power of their 
own and subject to the orders and control of the charterers, are treated 
as demises, even though, the owner keeps a man aboard, called captain 
by courtesy. Monk v. Cornell Steamboat Co;, 198 Fed. 472, 117 C. 
C. A. 232. 

[2] The charter parties of the Ward A and Connell contained the 
following clauses: 

'^Second. We wlU famish a cajptaln for each scow at oar own exp^ise, who 
wlU be under yoar control and orders, bat you are not to be responsible tar 
the acts of the captains in the care, navigation, or movement of said scows, 
and we will save you harmless and defend you from any claims, actions or 
salts arising therefrom. 

'"Fourth. You are responsible for all repair of damage done to said scows in 
loading or unloading, where such damage is caused by the negligence of 
your employ^ or the imperfection of your machinery or appliances. In case 
of damage to scows in tow, or by another vessel, the towboat or vessel at fault 
and its owners aball alone be held responeibla Tou are not to be held re- 
sponsible for damage done by ice, storm, fire, the elements, the act of God, or 
causes beyond your control, or for repairs that are due to the ordinary wear 
and tear of the scows, ahd we will at all times keep the scows in repair and 
fit for service in which they are engaged, excepting ia so far as concerns the 
repair of damage for which you are responsible.'' 

We see nothing in these provisions to prevent the owners of the 
Ward A from holding the Borough Development Company and the 
scow Connell liable for their own defaults, respectively. They must 
be construed so as to give eflFect to each, if, possible. The damage to 
the Ward A in this case was caused by the negligence of the Borough 
Development Company's foreman, who was in charge of both scows, 
in loading, for which the first clause in the fourth article makes it 
liable. It was also caused by another vessel, for which, literally con- 
strued, the owners of such vessel, the scow Connell, were alone to be 
held responsible. But the charter being a demise, the owners of that 
scovr would not be responsible at all, so that this second clause should 
not apply. The scow was in the sole charge of the charterer, and was 
put into and kept in the dangerous position by its foreman, and it 
would be a very unfair construction to apply the clause so as to re- 
lieve the charterer from the consequences of its own negligence. 

So far as the libelant's claim against the scow Connell is concerned, 
it seems to us it makes no difference whether the Connell injured the 
Ward A as the result of the negligence of the Borough Development 
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Company m giving her ah unsafe berth where she grounded, or as the 
result of being improperiy laden, either by the Borough Development 
Company or by her own captain, or as the result of her unseaworthi- 
ness because of the negligence of her owners. In any case she did the 
damage, and was proce^ed against in rem as the guilty thing. Her 
liability is fully raised in this court by Ihe appellant's assignments of 
error, and we think that the District Judge erred in discharging her. 

Accordingly the court below is directed to enter the usual decree in 
favor of the libelant for damaged, with costs against the Borough De- 
velopment Company and the scow Connell, costs of this court to the 
libelant against the Borough Development Company and to the Bor- 
ough Development Company against the Connell, and the decree, so 
modified, is affirmed. 

On Petition for Rehearing. 

PER CURIAM. Where a boat lying motionless at a pier has her 
bottom torn out of her by a boat alongside, the latter is liable for the 
injury in rem, unless her claimant shows that it was an inevitable acci- 
dent. In this case the presimiption of negligence arose against the 
scow Connell exactly as if she had nav^ted straight into the Ward 
A, under which circumstances it would be no defense that she was 
being navigated by a charterer. As the charter was a demise, the 
charterer might, as between it and the owner of the Connell, be pri- 
marily responsible ; but the claimant of the Connell did not establish 
that the charterer was primarily respoiislble. Therefore the decree 
should be absolute against the scow. . . 

[3] An appeal in adminalty is a new trial; the decree of the court 
below is vacated. If the scow Connell was erroneotisly discharged, 
this court ought to order her to be held, if it is possible to do so. The 
libelant did not appeal, but the respondent, the. Borough Development 
Company, did. This obliged it to file assignments of error. Its as- 
signments, as well as its brief, covered charges of negligence against 
the Connell, and it may avail of the charges of negligence contained in 
the libel. The libelant becomes entitled to a decree against both of the 
defendants, although it did not appeal. This is necessary to protect 
the rights of the appellant. Munson Line v. Miramar S. S. Co., 167 
Fed. 960, 93 C. C. A. 360; The Galileo (C. C.) 29 Fed. 538. The ap- 
pellant, which has succeeded in holding the Comiell liable, is entitled to 
the costs of this court as against her. 

The petition for a rehearing is denied. 
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HOGGSON BKOS. t. WRST NAT. BANK OF ROSWBLL. 

(Circuit Court of Appeals, Biglith Circuit. February 28, 1916. Bebeaxinc 

Denied May 4, 19ia) 

No. 4433. 

CoNTBACTS ^=>261(6) — Rescission — ^Refusal to Pekfoeil 

Where architects, who had contracted to build a bank building tor 
a fixed sum, wrote to the bank, suggesting that the work desired would 
a)st more than the amount limited, and stated that, if the bank insisted 
on keeping within that Umlt, the architects would prefer not to do the 
work, to which the bank replied that they considered the matter off and 
would begin negotiations elsewhere, whereupon the architects telegraphed 
that they were ready and anxious to begin the work, the statement that 
they would prefer not to do the work was not an absolute refusal to do 
it, which alone is sufficient to authorize rescission by the other party, and 
they can recover under the contract for their services and disbursements 
theretofore rendered. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. i 1174; Dec 
Dig. <g»261(6).] 

In Error to the District Court of the United States for the District 
of New Mexico ; William H. Pope, Judge. 

Action by Hoggson Bros, against the First National Bank of Ros- 
well. Judgment for defendant, and plaintiffs bring error. Reversed 
and remanded, with directions to enter judgment for plaintiffs. 

Selden Bacon, of New York City, for plaintiffs in error. 
James M. Hervey, of Roswcll, N. M. (William C. Reid, of Roswell, 
N. M., on the brief), for defendant in error. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. Hoggson Bros., hereinafter called plain- 
tiff, sued the First National Bank of Roswell, New Mexico, herein- 
after called the Bank, to recover for services rendered and expenses 
disbursed in connection with four alleged contracts, dated April 21, 
1906, June 22, 1907, August 24, 1907, and December 8, 1908. A 
jury was waived and the action tried by the court. Special findings of 
fact were made, upon which judgment was rendered in favor of the 
Bank. Plaintiff brings the case here, assigning as error that on the 
facts found the judgment should have been in its favor. 

The trial court found, and in which finding we concur, that the three 
first contracts were all merged into the contract of December 8, 1908, 
and that plaintiff must recover on that contract, if at all. It also ruled 
that there was no breach of said contract on the part of the Bank, for 
the reason that the plaintiff was the first to breadi the contract, there- * 
by justifying the Bank in refusing to perform the same. In the con- 
tract of December 8th, liie plaintiff agreed to construct for the Bank 
a new bank and store building at Roswell, N. M., and to furnish all 
architectural services, including sketches, plans, drawings, specifica- 
tions, labor, and material for $70,000. The contract also contained the 
following stipulation: 

^=;»For otHer cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft iDdexea 
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"We agree to allow you the privilege of canceling the order at any time 
before the work Is begun, and, in the event of our not going on with the 
work, to accept as our remuneration a sum based on the schedule of charges 
endorsed by the American Institute of Architects.", 

The twenty- fourth finding of the trial court is as follows : 

"Up to its writing the said letter of January 25^ 1909, the plaintiff fully 
and in all respects kept and performed all terms, conditions, and provisions 
of each and all its said agreements with the defendant ; and at no time prior 
to the receipt of the defendant's letter of the 16th day of February, 1909. 
failed in any way to perform any of said terms, conditions, and provisions 
of any of said agreements, save and except by sending the said letter of the 
25th day of January, 1909." 

The correspondence between plaintiiF and the Bank, which the 
trial court found as a conclusion of law constituted a refusal by the 
plaintiflf to perform the contract, is as follows: 

"New York, Jan. 25/09. 

"B. A. Cahoon, Cashier First National Bank, Roswell, New Mexico — ^Dear 
Sir: We acknowledge receipt of yours of the 18th, and the writer believes he 
understands what your requirements are. Our dlfllcult problem is to Include 
in our plans, sketches, specifications, details, and samples everything that we 
know you would like for the limited amount of our order. When writer was 
in Roswell, you will recall that he brought with him the details complete for 
the order for $50,000 you had previously signed, and you were of course aware 
that, until those details were worked out, figured, submitted to, and accepted 
by you, nothing was settled but the limit of expenditure. You will also recall 
that, when you broached the subject of a new building, I told you it would 
cost $70,000 to $75,000, and supposed, of course, you would understand that 
by a guess of mine — ^varying $5,000— it was very clear that I could not tell 
whether or not the amount would include everything required. 

"There is no question but that $70,000 will give you a bank building, boiler 
house, and store ; but we have worlced out this proposition faithfully, and the 
bids we have received confirm our own figures, and if you desire the interior 
of your banking room furnished and equipped as per the details submitted, to 
huild the construction work so that it would be in keeping will require an 
expenditure as specified in our estimates, and if you insist on building it to 
keep the cost within $70,000 we would vrefer not to A) the ioork. The profit 
in it is very small ; there is no way for us to increase it If the cost by any 
means is decreased, the bank makes the saving; we don't, and we would not 
care to start a job that we were not sure would be a satisfactory one to all 
concerned. 

'"We cannot feel that we have misled you in any way, or led you into any- 
thing not plainly stated beforehand. You will find that, on the signing of 
each order, details were referred to each time that were to be submitted and 
approved, and nothing was settled until they were approved. We are not 
responsible if you change your requirements. We do not become responsible 
until we have the designs and drawings made, duly estimated, and have sub- 
mitted all the details which we can include for the amount of the order. 
If these details are satisfactory, we are ready to proceed, and your accept- 
ance of them makes the contract complete; if they are not, they have to be 
adjusted until they are, if possible. If not possible to include all the Items 
wanted by the owner in the appropriation, in a quality of material and work- 
manship that we will be responsible for, the owner has the prlvllegpe of can- 
cellation as provided in the contract. 

"You have the details in full — everything I believe that can be submitted 
to produce your work. We have carefully estimated every Item, and the 
figures given you we know are lower than any one elde can give you the same 
thing for. There is no question of further expense. You know beforehand 
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erery time just what the limit Ib. You must not think, however, that we ean 
work into an appropriation work that costs to execute much in excess of same. 
We cannot do the impossible. 

''Where your misunderstanding occurred was in your taking It for granted 
that the amount of our order would do ansrthing required. We had twice 
gone through the same thing before, and again started on ex&ctly the same 
proposition, which was to see if the appropriation of $70,000 (the amount 
of our order) would do what you wanted done, and it is in keeping with the 
principle of this house that, believing a mistake would be made M an opera- 
tion were attempted with an insufficient appropriation, to tell you so frankly 
and take a cancellation, rather than deliver a disappointment to one of our 
customers. Perhaps you do not realize that we have an allowance to move 
you into the new store, fit you up, furnish you with a temporary banker's 
safe — ^fireproof — ^and that, did we not feel that it was absolutely necessary, 
we would not ask for a cent over $70,000. 

"I am convinced that, if the bank tries to put up the three buildings and 
furnish the bank up to the value we have been figuring on, or $70,000, the 
result will be a disappointment, and we prefer to take the cancellation rather 
than a job with not enough appropriation to do it well. You have all the de- 
tails of what we propose ; it is simply up to you to accept it, or any part of 
it, or reject it The sketches submitted would give you a notable building, 
and a bank that you would be proud of. Perhaps I received a wrong impres- 
sion from Mr. Godair of how Uie store building would be fitted up. We are 
willing to deduct our allowance of $7,000 for the store building, and go ahead 
with the bank ; we are willing to do anything that is reasonable, will meet you 
in any way that is f al^ ; but we always feel that responsibility for a result, 
and we cannot undertake to spread $70,000 over a surface so large that the 
frame underneath vdll 'show through* and run the chance of having you 
come back at us. 

"The one, great regret I have is that you have not seen some of our work^ 
have not talked with people for whom we have worked — ^for I always feel that 
letters without the personal contact do not fully satisfy, and I wailt, as a 
closing word, to say that we sometimes have difficulty before starting work 
in satisfying clients with the amount of work we could give for the amount 
of the order ; we do not, however, nor hare not left a customer dissatisfied, 
after we have completed a contract 

"Awaiting your decision, I am, 

"Wjh— HP Sincerely yours, W. J. Hoggson. 

"As soon as we hear from/ you we are ready, if desired, to send a man 
down to Roswell, who will have the drawings for store finished, let the con- 
tracts for same, and then, as soon as the drawings and specifications for bank 
are completed and accepted, we will have one of our superintendents go and 
take charge of your temporary quarters, and the erection and completion of 
the building." 

"Roswell, New Mexico, February 16, 1909. 

"Mr. W. J. Hoggson, New York City — My Dear Sir: I find awaiting me, 
upon my return from a month's trip to Panama, your letter of January 25th. 
This letter I have giren very careful consideration and the subject-matter I 
have discussed at length with my board of directors. The board and Mr. 
Godair, with whom I have been in active correspondence all the time, insist 
that we do not exceed our limit of $70,000, agreed upon between us when you 
were in Roswell. As I understand your letter, you advise me that you 
cannot give us, for that price, what we desire. I therefore take it from the 
paragraph in your letter which reeds, 'And if you insist on building it to 
keep the cost within $70,000, we would prefer not to do the work,' that you 
do not wish to continue negotiations further. Basing my decision, therefore, 
on this statement of yours, we will call the matter off and will open nego- 
tiations elsewhere. 

"Our negotiations with you during the present year have consumed so 
much time that It will be necessary for us to continue for another year in 
our present quarters, as it will not be convenient for us to be in temporary 



Digitized by 



Google 



872 231 FEDERAL RE>POBTI3B 

quarters dnringr the winter monthB, and our desire was to begin operatloDS 
promptly by March 1st, and have our new building completed by the follow- 
ing winter. This necessitates our going over until another year, and it would 
doubtless not suit either of us to drag out our negotiations further. 
** Awaiting your reply, I am, 

"Yours very truly, B. ▲. Cahoon, Cashier/' 

Telegram. 

"Feb. 28, 1900. 
"B. A. Cahoon, Cashier First National Bank, Roswell, New Mexico: Ready 
and anxious to begin your work if you will be reasonable, but will have to 
give and take to bring appropriation and requirements together; can com- 
plete building when desired; superintendent could leave at once and start 
store building while waiting for balance of plans. Corpus Christ! building 
finished in seven months. Hoggson Brothers.** 

And that in reply thereto the defendant sent the plaintiff the fol- 
lowing letter on February 24, 1909: 

"Roswell, New Mexico, February 24, 1909. 
"Messrs. Hoggson Bros., New York City — Gentlemen: We are in receipt 
of your telegram of the 23d inst After giving due consideration to the mat- 
ter, we adhere to our statement In our last letter, made in accordance with 
your expression that you did not desire to do the work provided we could 
not see fit to exceed our limit of $70,000. We therefore beg to advise you that 
negotiations toward the construction of a building for us by you are now 
discontinued. Yours very truly, B. A. Cahoon, Cashier." 

The trial court also found : 

''There were no other communications between the parties on th^ subject of 
refusal to go on with the contract, and no other evidence of any refusal on 
the part of the plaintiff to perform the $70,000 contract, or any of the con- 
tracts or contradicting the correspondence found in this finding.*' 

We do not think the Bank was justified in assuming that the plaintiff 
by its letter of January 25, 1909, absolutely refused to perform the 
contract when it said that it "would prefer not to do the work" if the 
cost was to be kept within $70,000. The expression of a prefer- 
ence not to do the work, and an absolute refusal to do it, are two 
very different things. Viewing the letter as a whole, it would seem to 
have been an effort on the part of the plaintiff to induce the Bank to 
increase the limit of cost of the new bank building, so that a better 
building might be built. The telegram which the plaintiff immediately 
sent to the bank in answer to the letter of February 16, 1909, discloses 
the true feeling on the part of the plaintiff, and we do not think the 
telegram indicates that the plaintiff intended to absolutely refuse to 
perform the contract. 

The law seems to be settled that a refusal to fulfill a contract must 
be absolute to be equivalent to an assent to its dissolution, and to 
authorize the other party to rescind it; such refusal must be in no 
way qualified, and should substantially amount to an avowed determi- 
nation of the party not to abide by the contract. Fay v. Oliver, 20 
Vt 118, 49 Am. Dec. 764; Benjamin on Sales (7th Ed.) § 568; Ding- 
ley V. Oler, 117 U. S. 490, 502, 6 Sup. Ct. 850, 29 L. Ed. 984; Mc- 
Bath V. Jones Cotton Co., 149 Fed. 383, 386, 79 C. C. A. 203; Smoot 
V. United States, 15 Wall. 36, 49, 21 L. Ed. 107; Swiger v. Hayman, 
56 W. Va. 123, 127, 48 S. E. 839, 107 Am. St. Rep. 899, 3 Ann. 
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Cas. 1030; Armstrong v. Ross, 61 W. Va. 38, 48, 55 S. E. 895; Ban- 
nister V. Victoria Co., 63 W. Va. 502, 61 S. E. 338 ; Poling v. Boom 
Co., 55 W. Va. 529, 543, 47 S. E. 279; Kilgore v. Baptist Ass'n, 90 
Tex. 139, 142-143, 37 S. W. 598; Provident v. Ellinger (Tex. Civ. 
App.) 164 S. W. 1024, 1026; Roehm v. Horst, 178 U. S. 1, 12, 20 Sup. 
Ct. 780, 44 L. Ed. 953; Wells v. Hartford Manilla Co., 76 Conn. 27, 
55 Atl. 599. 

We think under the facts found that the plaintiff was entitled to 
judgment on the contract of December 8, 1908. It is stipulated in 
the record that if this court finds that compensation is recoverable 
under the fourth cause of action only, which is the contract above 
mentioned, that the sum due the plaintiff would be $1,200. It is also 
stipulated that plaintiff, during the period after the third contract 
and antecedent to the making of the last contract, necessarily incurred 
disbursements in and about the work amounting to $408.85. We are of 
the opinion that under the facts found plaintiff is entitled to recover 
these disbursements. We therefore are of the opinion that upon the 
findings of fact made by the trial court the plaintiff is entitled to judg- 
ment in the sum of $1,608.85. 

The judgment below, therefore, will be reversed, and the case re- 
manded, with directions to enter judgment in favor of the plaintiff 
and against the Bank for the sum so found due, together with inter- 
est at the legal rate from March 3, 1909, the date plaintiff presented 
its bill for services and expenses to the Bank. 

And it is so ordered. 



INTERNATIONAL LUMBER CO. v. UNITED STATES. 

(CSIrcult Court of Appeals, Eighth Circuit. March 9^ 1916. Rehearing Denied 

May 12, 1916.) 

No. 4332. 

1. Appeal and Errob ^=»248 — Questions Reviewabue — ^Necessity of Ex- 

ceptions. 

An appeUate court on a writ of error can only consider errors which 
have been properly excepted to at the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1432, 
1435-1439, 1443, 1447-1452, 1454-1459, 1462, 1404-1468; Dec. Dig. <8=» 
248.] 

2. T^iAL ^=^420 — Motion fob Dibsotsd Vebdict — ^Waivkb. 

The introduction of evidence by defendant after the court overruled 
its motion for a directed verdict at the close of plaintiff's testimony waives 
any error in the ruling on the motion. 

[Ed. Note. — ^For other cases^ see Trial, Cent. Dig. f 983 ; Dec Dig. «=> 
420.] 

3. Public Lands ^=>13 — Govebnment Ownebship — Cutting Tucbsb — Evi- 

dence — Willful T&espass. 

Where the evidence was undisputed that a homestead entryman ar- 
ranged for the disposition of the timber on government land, and there- 
after filed a homestead entry for such land, which, he was notified, was 
suspended because of a confiict with the claim of the state under the 
Swamp Land Act, but nevertheless he cut all the merchantable timber 
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therefrom, without making any attempt to cultivate the land, his trespass 
was willful, and the United States can recover the value, of the timher 
from a purchaser. 

[Ed. Note.— For other casee^ see Public Lands, Cent Dig. H I^IS ; Dec. 
Dig. <8=>13.] 

4. Trial ^=>260(3) — ^RsQtncsTED Instbuctions — ^REPErmoN of Given Giiabge. 

Where the court had charged the Jury that, unless plaintiff established 
by a fair preponderance of the evidence that the defendant, and not an- 
other corporation, as claimed, bought the timber cut by a willful tres- 
passer, their verdict should be for defendant, it was not error to refuse a 
charge requested by defendant, to the same effect, but in different words, 
which included in addition the statement that it was not evidence to hold 
the defendant that its officers were also the officers of Uie other corpora- 
tion. 

[Ed. T^ote.— For other cases, see Trial, Cent Dig. { 653; Dec. Dig. <S=> 
260(3).] 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action by the United States against the International Lumber Com- 
pany. Judgment for the United States, and defendant brings error. 
Affirmed. 

This was an action by the United States, the defendant in error, hereinafter 
called the plaintiff, against the plaintiff in error, referred to herein as the de- 
fendant, to recover the value of timber purchased by the plaintiff in error 
from one Arthur M. White, which it was charged had been wrongfully, unlaw- 
fully, and willfully cut and removed by White from the pubUc lands of the 
United States, and by the defendant converted to its own use. The defendant 
in its answer pleaded a general denial, and as a special defense that the said 
White had entered upon and occupied the lands from which it was alleged 
the timber was cut for the purx>ose of acquiring them as a homestead, in con- 
formity with the laws of the United States ; that White went upon the prem- 
ises, built a dwelling house thereon, clearing the land and cultivating the 
same ; also that the logs described in the complaint as having been cut by him 
were sold to the Keewatin Lumber Company, and not the defendant, who pur- 
chased them in good faith, believing that said White had a good and lawful 
right to cut and remove the said timber, and that he did so for the lawful pur- 
pose of clearing and cultivating the land as required by the homestead laws 
of the United States; that all the acts of White, as well as those of the 
purchaser of the logs, were done and performed in good faith, believing that 
the said White had a lawful right and authority to cut and remove the logs, 
and that the purchaser had the right and authority to purchase the same. To 
this answer a reply was filed, denying the allegations in the answer. A trial 
to a Jury was had, and upon a verdict in favor of the plaintiff, judgment was 
entered against the defendant, who now prosecutes this writ of error. 

Harris Richardson, of St. Paul, Minn. (Walter Richardson, of St. 
Paul, Minn., on the brief), for plaintiff in error. 
Alfred Jaques, U. S. Atty., of Duluth, Minn. 

Before ADAMS and GARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). While 
there are a number of assignments of error, the record shows that 
there were only three exceptions taken by the defendant, during the 
progress of the trial : (1) At the close of the testimony on behalf of 
the plaintiff, the defendant moved for a directed verdict in its favor, 

^s»For otlier casM Bee same topic & KET-NTUMBBR in all Key-Numbered Digeeto ft Indexes 
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which being refused by the court, an exception was saved. (2) Upon 
the close of all the testimony in the case the defendant again moved 
the court for a directed verdict in its favor, which was refused by the 
court, and an exception saved. (3) To that part of the charge which 
instructed the jury that the cutting of tfie timber by White was a will- 
ful trespass. 

[1, 2] The rule is well settled that an appellate court, on a writ of 
error, can only consider such alleged errors as have been properly ex- 
cepted to at the trial. Chicago, Burlington & Quincy Ry. Co. v. I^rye- 
Bruhn Co., 184 Fed. 15, 106 C. C. A. 217; Mexico International Land 
Co. v. Larkin, 195 Fed. 495, 115 C. C. A. 405 ; Griggs v. Nadeau, 221 
Fed. 381, 137 C. C. A. 189. As the defendant introduced evidence 
after the court had overruled its motion for a directed verdict at the 
close of the plaintiff's testimony, this exception was waived, and can- 
not be considered by this court. Bell v. Union Pacific Ry. Co., 194 
Fed. 366, 1 14 C. C. A. 326. 

[3] The other two exceptions may be considered together, as the 
counsel for the government announced in open court that, unless the 
trespass by White was willful, the plaintiff was not entitled to re- 
cover. It is only necessary, therefore, to determine whether the evi- 
dence was of such a nature as to justify the court in peremptorily 
charging the jury that the trespass by White was willful. While the 
evidence is quite voluminous, the facts are undisputed, showing that 
the trespass was willful. 

From the ievidence it appears that on December 17, 1908, Arthur 
M. White made an application at the United States land office at Cass 
Lake to enter the lands described in the complaint and some other 
lands as a homestead. The application for all the lands was suspended 
because of a conflict with the claim of the state of Minnesota, under 
the swamp land law, and remained suspended ever since. Notice of 
the suspension was sent to White by mail. But White, regardless of 
that fact, entered upon the lands described in the complaint, and which 
belonged to the United States, and began to cut and remove all the 
timber that was suitable for the purposes of lumber, without any at- 
tempt to cultivate the land, or any part of it, as required by the home- 
stead laws. Before entering upon the land, and cutting this timber. 
White had made an arrangement for the disposition of the timber to 
one R. S. McI>onald, who was the superintendent of the logging op- 
erations of the defendant company. This clearly established a will- 
ful trespass on the part of White. 

[4] Counsel for the defendant insist that the evidence fails to es- 
tablish that it was the defendant who purchased and converted these 
logs to its own use, but another corporation, the Keewatin Lumber 
Company, whose officers were the same as those of the defendant. The 
evidence on that question was conflicting, and the court in its charge 
left it to the jury to determine whether the defendant was the party 
who purchased and converted the logs to its own use. The court 
charged the jury that, if they find from a fair preponderance of the 
testimony that the defendant bought these logs, the verdict should be 
for the plaintiff. 
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As the logs were cut by White, the registered log mark and the 
registered bark mark of the defendant company were both stamped 
upon the logs by him, and in course of time they were received by 
the defendant and converted to its own use. The agreement to pur- 
chase the logs, when cut, was made with the defendant's superintendent, 
and the price paid by drafts on the defendant. The court in its charge 
to the jury called their special attention to this question of defendant's 
liability. It charged : 

'*Wbo bought these logs, the International liamber Oompany or the Kee- 
watin Lumber Company? Unless you believe from this testimony that the In- 
ternational Lumber Company bought these logs, you should find for the de- 
i^ndant ♦ ♦ ♦ If you believe from the evidence that it [the plaintlffl has 
♦ • • established by a fair preponderance of the testimony that the Inter- 
national Lumber Company bonght these logs» then you should glYe your ver- 
dict for the plaintiff In this acti<»i, and the amount \b simply a matter of cal- 
culation. • • • Gentlemen, If they were • • • sold to the Interna- 
tional Lumber Company, then this International Lumber Company that is be- 
ing sued here is liable for the value at that place at that time. But if they 
were sold to the Keewatin Lumber Company, then this International Lumber 
Company is not Uable at all." 

And later on the court again charged: 

"Now, gentlemen of the Jury, I charge you — ^I have already diarged you— 
that if you believe from the evidence that the Keewatin Lumber Company 
bought the logs in question from White, through Weeks A McDonald, or either 
of them, then your verdict must be for the defendant." 

The defendant had asked the court to charge the jury to the same 
effect, and in addition to that : 

"It is not evidence to hold the defendant, that its officers were also the of- 
ficers of the Keewatin Lumber Company." 

The court had covered in its charge all that was requested by the 
defendant, although the language was not that used in tfie defendant's 
request. This is not necessary. Texas & Pacific Ry. Co. v. Watson, 
190 U. S. 287, 23 Sup. Ct. 681, 47 L. Ed. 1057 ; Kansas City Southern 
Ry. Co. V. Clinton, 224 Fed. 896, 140 C. C. A. 340. Besides, no 
exception was taken to the. refusal of the court to give this special 
instruction; so, even if there had been error in the refusal of the 
court to give these instructions, it would not be subject to review by 
this court. 

We find no error in the record, and the judgment is affirmed. 



MANCHESTER MILL & ELEVATOR CO. ▼. STRONG et aL 

(Circuit Court of Appeals, Eighth Circuit April 6, 1916.) 

No. 4524. 

L Cobpobahors «=»374 — Powebs — ^Name. 

Under Qen. St. Kan« 1909, { 1699, which provides^ among other thinn 
that the purposes for which private corporations may be formed are 
the coaversion and disposal of agricultural products by means of mills 
and elevators, or otherwise, and section 1701, providing that the corporate 
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QAtae of every sacb cQrporation shall indicate . the ebaiactw of the 
Imalaess to he carried ou by it, the adoption as a* corporate name of 
**M. Mill & Elevator Co." by a corporation whose charter stated that its 
purpose was, among other things, to buy, sell, and handle all kinds of 
grain, does not limit its budfaiess to tbe opemtien of «L:m£LL and etovator, 
so as to render ii]>authori«ea contracts for the sale of wheat. 

[Ed< Note.--For other eases* see €k>rporations, Gent Cfig. §} 1517. 1518 ; 
Dec. Dig, «=>374.] 
X OoBPOBATioNs <|=»426(4)— ^owjua or Agwnts — Gsnkbai« Manager— Estop- 
pel. 

Where the chief exeditive officer of a milling and elevator company 
alone transacted its bnsiness, the other officers and directors being 
farmers or bankeors^ and made contracts In its behalf with the acqnies- 
oenoe of the other directors, he was held out to tmtd parties as general 
manager of the company and as authorized to make 4^ntracts, though 
he was never formally appointed as such, And the corporation is estopped 
to deny his authority. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. 1700; 1701 ; 
Dec. Dig. <S»425(4).] 

8. TBIAL e3»258(6)-^RBQUBSTBD iNBTBtrcnONS— APPilCABItrrr TO BVIOEWCE. 

A requested instructioD directing a verdict. for defendant^, which was 
predicated on unproven facts and ignored facts heeiring on the. vital issue 
of the case, wap properly refused. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § Q18; Dec. Dig. 
*=p2S3(e),) . , . 

4. TBIAL ^S»260{l>-^BBQtrE8nD IirBTBtTGTlON»*-(EbBlPKTITXON OF GiVBN IN* 
BTBUCTION. 

A requested instruction, which so far as it contained correct and 
applicable principles of law had been given In the main charge, was 
properly refused. 

[Ed. Nota— For other cases, see Trial, Cent. Dig. | 651; Dec. Dig. 

«»2eoa).] 

In Error to the District Court of the United. States for the District 
of Kansas; John C. Pollock, Judge. 

Involuntary petition in bankruptcy by B, Strong and others against 
the Manchester Mill & Elevator Company. Prom a judgment ad- 
jtidicating the defendant a bankrupt, it brings error. Affirmed. 

Charles Blood Smith, of T6peka, Kan; (Samuel Bamusn, of Topeka, 
Kan., on the brief), for plaintiff in error. 

E. R. Morrison, of Kansas City, Mo. (Hurd & Hurd, of Abilene, 
Kan., and Morrison, Nugent & Wyldef, of Kansas City, Mo., on t\tt 
brief), for defendants in error. 

Before ADAMS, Circuit Judge, and REED and ELLIOTT, Dis- 
trict Judges. 

ADAMS, Circuit Judge. The B. Strong Grain & Coal Company, 
Goffe & Carkener, and Norris & Co. filed an involuntary petition in 
bankruptcy against the Manchester Mill & Elevator Company, plain tiiF 
in erjor in this case. The petition alleged, in substance and effect, 
that the several petitioning creditors had claims against the Elevator 
Company arising out of contracts for the purchase by tliem 'from the 
Elevator Cpmpany of certain quantities of wheat for future delivery, 
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and that the Elevator Company failed and refused to make deliveries 
according to the terms of their several contracts, to their danaage in 
the aggregate sum of $5,000. The petition further alleged that the 
Elevator Company was insolvent and within four mcmths prior to the 
institution of the proceeding had committed an act of bankruptcy by 
executing a mortgage conveying its property to one O. C. Earner, to 
secure the payment of a pre-existing indebtedness in the sum of $8,500. 

The Elevator Company answered the petition, alleging that the 
contracts made with the several petitioning creditors were made with- 
out the authority of the corporation and in conflict with the provi- 
sions of its by-laws, and that the claims af the petitioning creditors 
arose out of gambling transactions, and w^re illegal and void, under 
the provisions of sections 5167 and 5176 of the General Statutes of 
Kansas of 1909. 

In due course the issues so joined came on for a hearing before a 
jury in the District Court, and at the conclusion of the evidence the 
cause was submitted to the jury on a full charge by the court, with 
instructions to answer the following questions: 

(1) "Was the Manchester Mill & Elevator CJompany Insolvent at the date the 
petition was filed in this case, which date was the 4th day of December, 1914?" 
To which the Jury answered, "Yes." 

(2) "On that date do you find the bankmpt, the Manchester Mill ft Eletrator 
Company, was indebted to the B. Strong Qtrsin ft Coal Coanpany, petitioning 
creditor herein? If so, in what amount?" To which the Jury answered, 
"$1,562.50." 

(3) "Do you find the Manchester Mill ft Elevator Ck)mpany was indebted to 
Norris Grain Company, petitioning creditor herein, on December 4^ 1914? If 
so, in whfit amount?" To which the Jury answered, "$8,271.02." 

(4) "Do you find the Manchester Mill ft Elevator Co. was indebted to Gk>fl!e 
ft Carkener, petitioning creditor herein, on December 4, 1914? If so, in what 
amount?" To which the Jury answered, "$2,800." 

(5) "Do you find the Mandtiester Mill & Elevator Company, being insolvent, 
made a mortgage on its property to O. C. Bamer to Secure a past-due indeb^ 
edness of $8,500, as charged in the petition?" To \^hich the Jury answered, 
"Yes." 

(6) "Were the contracts made by McAndrews in the name of the Mill Com- 
pany with the petitioning creditors, or any of them, wagering or gambling 
contracts?' To which the Jury answered, **No." 

Theretipon the Elevator Company was duly adjudicated a bank- 
«apt, and now prosecutes its writ of error to reverse that judgment. 

There were many formal assignments of error, but counsel for the 
bankrupt, in a manifest effort to conform in their brief to our rule 24, 
specified the ones relied on for reversal of the judgment in the fol- 
lowing way : 

"While it was asserted in the answer that all these contracts were void and 
illegal as ga^mbltng transactions, the respondent submitted no pro^ to sustain 
such defence. It, however, urged upon the trial cour^ the lack of pQwer in the 
corporation itself to enter .into these speculative contracts in the first in- 
stance, and also denied that McAndrews, the president of the corporation, had 
any authority, as president, to bind the corjporatlon l^ ^ecuting thfese con- 
tracts. These are the . two principal questU^is inivc^ved in this beajo- 
ing.. • • ♦» 

[1] The first contention is that the Elevator Company was' without 
power to enter into the contracts upon which the petitioning creditors 
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predicated their daims; that the contracts were not made for any 
legitimate purpose for which the Elevator Company was organized. 
The company was organized under the general law of the state of 
Kansas concerning private corporations (General Statutes of Kansas 
1909, § 1699), which provides, among other things, that the purposes 
for which private corporations may be formed are: 

••(39) The conversion and disposal of agricultural inroducts by means of mills, 
elevators, markets and stores, or otherwise." 

Section 1701 of that law provides that the corporate name of every 
such corporation " * * * shall indicate by its corporate name the 
character of the business to be carried on by the corporation," 

It is argued that the adoption by the corporation of the corporate 
name "the Manchester Mill & Elevator Company" imposed a limitation 
upon the scope of its business, confining it to the operation of a mill 
and elevator, thereby excluding the purchase and sale of wheat as 
any part or portion of its legitimate business. It is noticeable that 
clause 39 of section 1699 provides for the creation of corporations for 
"the conversion and disposal of agricultural products by means of 
mills, elevators, markets and stores, or otherwise." This, in our opin- 
ion, necessarily implies that the operation of mills arid elevators is 
an appropriate and lawful method to be resorted to for "converting 
and disposing of agricultural products." If so, the corporate name 
of the plaintiff in error "Mill & Elevator Company" indicates that a 
part of Its business is the purchase and sale of wheat. 

In harmony with this view, the charter of the defendant corporation, 
as granted to and accepted by it, specified that the purpose for which 
it was created was "to conduct a general grain and milling business, 
to buy, sell^ and ship and handle any and all kinds of grain, manuf ac* 
ture flour, feed and feed meal, alfalfa meal and alfalfa product, any 
and all other products of grain, * * * and to do and perform all 
other acts necessary for the carrying on of the management of the 
above-named business." 

The case of Ginrich v. Mill Company, 21 Kan. 61, is cited in sup- 
port of their contention. All that case decides, in any way affecting 
this, is that under the provision of the corporation law of Kansas, pro- 
viding for the creation of private corporations for "the conversion and 
disposal of agricultural products by means of mills," etc., a corpora- 
tion may be created to "build and create a flouring mill." This, 
instead of supporting the contention of plaintiff in error, in our opin- 
ion,' necessarily implies that the maintenance of a flouring mill and 
elevator is germane to the general business of converting and disposing 
of agricultural products and that such a mill or elevator is among the 
lawful means for accomplishing the purpose of converting and dispos- 
ing of such products. We, therefore, are unable to give our assent to 
the proposition that the business of buying and selling wheat is so 
foreign to the permissible business suggested by the corporate name of 
plaintiff in error as to render any contracts for purchasing wheat void. 

[2] The next contention of the plaintiff in error is that McAndrews, 
as president of the defendant corporation, had no authority to execute 
the contracts, for the. breach of which. the petitioning creditors as- 
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serted claims for damages. The evidence on this point disclosed, with- 
out substantial contradiction (employing now the language found in the 
bill of exceptions): 

"That W. E. AficAndrews owned a large majority of the stock of the Man- 
chester Mill A Elevator Company ; that the actual management of }ts tnisinesB 
was practically solely dona by said W. B. McAndi:ews; • • • that Its mill 
and elevator were in charge of W. E. McAndrews; that all business of the 
company was done solely by the said McAndrews ; that none of the other offi- 
cers or directors of the company took any part In the management of the busi- 
ness, or operation of the elevator or mllU and that none of thiiun, except the 
said McAndrews, had any experience of running concerns of this character, 
all of them being farmers, except one, who was cashier of a bank; .that all of 
them knew that the said McAndrews was running said business and said plant ; 
that in all the purchase contracts made with him by the petitioning creditors, 
the said creditors, and each and all of them^ expected to receive the wheat un- 
der said contracts and that the dealings with McAndrews were In no wise, so 
far as they were concerned or had any Imowledge of, deals amounting to 
wagers on the price of wheat; that as far as they knew McAndrews^ actins 
on behalf of the respondent, intended and expected to carry out his contracts 
by the delivery of wheat thereunder." 

McAndrews had never been formally elected general manager of 
the corporation, and his acts in executing the contracts in question were 
never formally approved or ratified at any meeting of the board of di- 
rectors of the corporation. Evidence was also offered that several 
days before the charter of the corporation was applied for or granted 
the following by-law appears to have been adopted (and was offered 
in evidence by the defendant corporation), as follows: 

'*No debts or obUgation shall be contracted by this coi^pany except upon the 
authority of the board of directors, and When such indebtedness shall be au- 
thorized, shall be evidenced by notes or contracts which shall be signed, by 
the president and secretary c^ the company and duly approved by tiie execu- 
tive committee before being issued." 

At the time this evidence was offered no proof had been offered 
tending to show that any of the petitioning creditors had any knowl- 
edge of this by-law or its contents, and counsel for the corporation then 
admitted that they had no evidence and no such evidence would be 
offered. Whereupon an objection to the introduction of the by-law 
was sustained by the court 

On the foregoing evidence the court submitted the case to the jury- 
in a charge ably covering all the legal questions in the case, and direct- 
ed the jury to answer 3ie several questions specified above. Before 
the jury left the box the defendant's counsel requested the court to 
give this instruction to th^ jury: 

"You are instructed that the directors of a cori>oration are the body which, 
under the law, is authorized 'to make contracts for It. It may delegate author- 
ity to a general manager to conduct the ordinary business of the corporation 
and this is the usual authority existing in a general manager. If, therefore^ 
you find from the evidence that the ordinary business of the Manchester MIU 
& EJevator Company was and Is that of operating a flour miU and elevator, 
and that speculation on the price of grain was not the business In which said 
company was engaged, but that McAndrews without any q;>eciac authority 
from the directors, engaged in such speculation in the name of the company, 
and that no knowledge or notice thereof was possessed by the officers of the 
company, with the exception of said McAndrews, then and In that erent yon 
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are Instructed that the contracts by the said McAndrews In the name of the 
l^ianchester Mill & Elevator Company were not binding upon said company 
and you must return a rerdlct for the respondent, the Manchester Mill & 
Elevator Company.** 

The court refused to give this instruction and defendant assigns this 
refusal as error. Before considering this specific assignment, we pass 
to the contention made and argued by counsel that on the facts shown 
McAndrews had no authority to execute the contracts for the purchase 
of wheat from the petitioning creditors. While the proof shows that 
McAndrews was never formally appointed general manager by the 
board of directors of the company, he was its chief executive officer 
and acted as general manager, even to the extent of transacting, alone, 
all the business of the company. The other officers and directors, be- 
ing farmers, had no experience in such business and took no part in 
the management of it. They all knew that McAndrews was running 
the business, and the record shows they acquiesced in his doing so, or 
at least never objected to it.. In this way McAndrews, the president 
and chief executive officer, was left in sole charge of the business of 
the company and as such made contracts for and on behalf of the 
company. The mere fact that he had never been formally appointed 
or elected general manager, pressed upon our attention by attorneys for 
plaintiff in error, is of no consequence. He acted as such with the 
full knowledge of the other officers and directors, and so far as third 
parties, dealing with the company through him acting within the gen- 
eral scope of his apparent power, are concerned, he must be held to 
have been acting for the company as its duly authorized agent, and to- 
have bound his company in so doing. In such circumstances, the cor- 
poration (on all principles of justice) must be held estopped from deny- 
ing its liability for his action. Martin v. Webb, 110 U. S. 7, 14, 3 Sup. 
Ct. 428, 28 L. Ed. 49; Jenson v. Toltec Ranch Co., 98 C. C. A. 60, 174 
Fed. 86; Ford et al. v. Hill, 92 Wis. 188, 66 N. W. 115, 53 Am. St. 
Rep. 902; McKiernan v. Lcnzen, 56 Cal. 61, 63; Stokes v. Pottery 
Co., 46 N. J. Law, 237. 

[3, 4] For reasons already stated in discussing the authority of Mc- 
Andrews to execute the c<:witracts in question, it appears that the facts 
disclosed by the proof did not warrant the giving of the instruction 
requested by plaintiff in error and refused by the court. This instruc- 
tion was predicated upon unproven facts and ignored facts bearing 
upon the vital issue of the case — whether or not McAndrews was held 
out as a managing agent in sole charge of the business of the company. 
Moreover, so far as it contained correct and applicable principles of 
law, it had been given in the main charge. No error was committed 
in refusing to give it. 

Some other assignments of error, not included in the specification of 
errors relied upon in their brief, were argued by counsel. To these we 
have given due consideration, and, finding no reversible error in any 
of them, the judgment of the District Court must be affirmed. 
23iF»--66 
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FRIEDERICHSBN v. RE7NABD et ai. * 
(Circuit Court of Appeals, Eighth Circuit March 25, 1916.) 
No. 4470. 

1. Appeal and Ebbor ^=s>836 — ^Review — Conflicting Rulings by Dipfeb- 

ENT Judges. 

While the ruling by one District Judge on a question ought as a mat- 
ter of comity and orderly Judicial procedure to be followed by another Dis- 
trict Judge sitting in the same case, the failure of the second judge to 
follow the prior ruling does not affect the power of the Cimiit Court of 
Appeals to review the final Judgment 

[Ed. Note. — For other caaes, see Appeal and Error, Cent Dig. fi 3247- 
3261 ; Dec. Dig. «=>836.] 

2. Limitation of Acttions <&=>127(12) — Commencement of AcrrioN — ^Amended 

Petition — New Cause of Action. 

Where a bill to rescind a sale of land for fkaud and to recover inci- 
dental damages was transferred to the law side of the court under equity 
rule 22 (198 Fed. rxiv, 115 O. C. A. xxlv), because the plaintiff had put it 
out of his power to restore the vendor to his former positicm, an amend- 
ed petition claiming damages for the fraud, if allowable, set up a new 
cause of action, and did not relate back to the filing of the original bill, 
so that It was barred by Rev. St. Neb. 1913, § 7569, where four years had 
elapsed after the discovery of the fraud before the filing of the amend- 
ment. 

[Ed. Note. — ^For other cases, see Limitation of Actions, Cent Dig. | 545 ; 
Dec. Dig. <55>127(12) ; Pleading, Cent Dig. f 68ai 

In Error to the District Court of the United States for the Dis- 
trict of Nebraska ; Thomas C. Munger, Judge. 

Action by John H. Friederichsen against G. H. Renard, as execu- 
tor of the estate of Edward Renard, deceased, and others. Judgment 
for defendants, and plaintiff brings error. Affirmed. 

William V. Allen, of Madison, Neb. (William L. Dowling, of Nor- 
folk, Neb., on the brief), for plaintiff in error. 

R. E. Evans, of Dakota City, Neb. (W. D. Funk, of Bloc«nfield, 
Neb., on the brief), for defendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIEB- 
ER, District Judge. 

CARLAND, Circuit Judge. Friederichsen, hereafter called plaintiff, 
on September 22, 1908, filed a bill in the United States Circuit Court 
for the District of Nebraska against Edward Renard, in his own right 
and as agent of Mary C. Gilmore, Mary C. Gilmore, and W. J. Gil- 
more, hereafter called defendants, for the purpose of having a contract 
between the plaintiff and Renard, dated March 12, 1908, and a deed 
executed in pursuance thereof by plaintiff to Renard on March 19, 
1908, conveying 240 acres of land in Knox county, Neb., declared null 
and void, and for damages, for the reason that the plaintiflf had been 
induced by false and fraudulent representations on the part of Renard 
to enter into the contract and to execute the deed. Renard and Mary 
C. Gilmore answered the bill. A special master was appointed to take 

^ssFor othtr eases bm mji-ji «f pie & KBT-NUMBER in all Koy-Numbered Disests ft Indeztf 
* Rehearing denied June 16. 1916. 
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the evidence, find the facts, and report the same to the court, with 
conclusions of law. The master heard the evidence and made his 
report. It appeared from the report that a part of the consideration 
for the Knox county land conveyed by the plaintiff to Renard was 
land in Louisa county, Va., that the plaintiff went into the possession 
of this land and cut down a large amount of timber, and that the sum 
of $3,050 paid by Renard to plaintiff in connection with the exchange 
of lands had not been refunded or offered to be returned to Renard 
by the plaintiff. As a conclusion of law f torn these facts the master 
found that there could be no rescission of the contract or a cancel- 
lation of the deed. The master, however, found that the plaintiff was 
entitled to damages in the sum of $5,880. The defendants excepted 
to the report of the special master and made a motion to set the same 
aside. 

On September 23, 1913, the court (Hon. W. H. Munger, Judge) 
set the report aside^ and claiming to act under equity rule 22 (ISfe Fed. 
xxiv, 115 C. C. A. xxiv) ordered the case transferred to the law side 
of the court, agreeing with the master that there could be no rescission 
of the contract or cancellation of the deed, but that the case for dam- 
ages should be conducted as an action at law< The plaintiff did not ob- 
ject in any way to the order of transfer, and on September 25, 1913, 
filed what is termed in the record an "amended petition at law," where- 
in the same facts were alleged as constituting fraud as were alleged in 
the bill, and a judgment for damages was asked. The defendants 
moved to strike the amended petition from the files for several reasons, 
among which was the following: 

(9) ''Becanae tbe cause of action set out In the amended petition is barred 
by the statute of limitations." 

On July 15, 1914, the court (Hon. Smith -McPherson, Judge) de- 
nied the motions. The defendants then answered the so-called amend- 
ed petition. Plaintiff then made a motion to strike from the answers 
certain alleged irrelevant and redundant matter, included in which 
was an allegation that the action was barred by the statute of limi- 
tations. On September 16, 1914, the court (Hon. Smith McPherson, 
Judge) granted the motion to strike. September 21, 1914, counsel 
for defendants in open court asked permission to withdraw their 
answers and file pleas in abatement instanter setting up those things 
that had been stricken from the answers. The court (Hon. Page 
Morris, Judge) denied the request. November 4, 1914, the case was 
moved for trial before JHon. T. C. Munger, Judge, and a jury. The 
defendants moved that no evidence be allowed to be introduced for 
the reason among others: 

(8) * 'Because more than four years have elapsed since discovery of the al- 
leged fraud and prior to the filing of the amended petition in this case." 

On November 5, 1914, while the case was on trial, it was stipulated 
that the plaintiff had shown hinftself entitled to recovery against the 
defendants if the action had not been barred by the statute of limita- 
tions of Nebraska. Thereufjon the court took the question as to wheth- 
er the case was banred viniidt advisement, and March 24, 1915, re- 
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called the jury and directed a rerdict in favor of defendants, on the 
ground that the action set forth in the so-called amended petition 
was barred. Plaintiffs excepted to the ruling of the court, and sued 
out this writ of error to review the judgment entered. It is first 
urged as error that the court bdow, in rendering final judgment, did 
not follow the rulings of the other judges, who had ruled, as claimed by 
counsel for plaintiff, that the action was not barred by the statute of 
limitations. 

[1] It may be stated, as a matter of comity and orderly judicial 
procedure, that where a question has been ruled by one EMstrict 
Judge, the ruling ought to be followed by another District Judge sit- 
ting in the same case ; otherwise, great confusion might arise if each 
judge called to sit in a case should set up his own independent opin- 
ion upon a question which had been already ruled in the same case. 
The ruling, however, which transferred the cause to the law side 
of the court, did not decide any question regarding the statute of 
limitations, and we are not informed by the record for what reasons 
the other judges made the rulings they did. But whatever may have 
been the reasons, or whatever may be the correct procedure, the 
rulings made in no way aflfect the power of this court to review the 
final judgment. 

[2] We therefore pass to the only remaining question in the case, 
and that is: Was the cause of action stated in what is called the 
amended petition a new cause of action, or was it an amendment of 
an old cause of action, so as to relate back to September 22, 1906, 
when the bill was filed? It seems to be conceded that the cause of 
action stated in the so-called amended petition is a cause of action 
mentioned in section 7569 of the Revised Statutes of Nebraska (Ed. 
1913). This section provides a limitation of four years for actions for 
relief on the ground of fraud, and also provides that the cause of 
action in such case shall not be deemed to have accrued until the dis- 
covery of the fraud. It is also conceded, or at least must be conceded, 
that, if the so-called amended petition set up a new cause of action that 
it was barred by the statute. Plaintif? claims, however, that the case 
stated in the so-called amended petition was simply an amendment of 
the case stated in the original bill, and therefore the statute of limi- 
tations did not run after the bill was filed. We think the contention 
of counsel for plaintiff is unsound, and that this clearly appears by 
an examination of the record. 

The original bill w;as brought for the purpose of rescinding the 
contract between the parties and for such damages as might he re- 
covered in an equitable action with such relief in view. The bill was 
answered and the action proceeded to a determination, which would 
have resulted in the dismissal of the bill, had not the court decid- 
ed that the course marked out by equity rule 22 ought to be fol- 
lowed. It appears from the report of . the master and from the 
memorandum of the court that the cause in equity failed because 
Friederichsen had not refunded nor offered to refund the money 
paid to him by Renard on the exchange of lands, and also that Renard, 
with knowledge of the character of the Virginia lipids, had cut val* 
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uaMe timber therefrom. In other words, Friederichsen by his own 
voluntary acts had rendered it impossible for him to place Renard 
in the sam^c position as he was before the contract and deed were 
made. Now to say that an action at law, wherein the plaintiff did not 
seek to rescind the contract, but sought to affirm it and recover his 
damages for the fraud, is an amendment to the cause of action stated 
in the bill, seems to be clearly erroneous. The cause of action stated 
in the so-called amended petition was a new cause of action. There 
never had been stated in court such a cause of action as was stated 
in the so-called amended petition, and therefore it could not be said 
to be an amendment to any such cause of action. It was simply a new 
action at law, directly opposed to the theory stated in the bill. We 
think the case is clearly ruled by Whalen v. Gordon, 95 Fed. 305, 37 
C. C. A. 70, a decision by this court, and also by the following cases : 
Union Pac. R. R. Co. v. Wyler, 158 U. S. 285-291, 15 Sup. Ct. 877, 
39 L. Ed. 983; Robb v. Vos, 155 U. S. 13, 41-43, 15 Sup. Ct. 4," 39 
L. Ed. 52; Stewart v. Hayden, 72 Fed. 403-411-412, 18 C. C. A. 618; 
First Nat. Bk. of Chadron v, McKinney, 47 Neb. 149, 151, 152, 66 
N. W. 280; American Bldg. & Loan Ass'n v. Rainbolt, 48 Neb. 434, 
440, 67 N. W. 493; Pollock v. Smith,. 49 Neb. 864-868, 69 N. W. 312; 
First Nat. Bk. of Chadron v. Tootle, 59 Neb. 44, 46-48, 80 N. W. 264; 
Boggs V. Young, 81 Neb. 621, 624, 625, 116 N. W, 501. 

We do not think this court intended in Schurmier et al. v. Conn. 
Mut. Life Ins. Co., 171 Fed. 1, 96 C. C. A. 107, to overrule Whalen 
V. Gordon. In the Schurmier Case it appeared that under a statute 
of Minnesota and by order of court creditors of a decedent estate 
were allowed 6 months within which to present their, claims. Under 
the statute, if good cause was shown for the delay, the court might. 
receive a claim and allow it not later than 18 months after the order. 
The insurance company, being a foreign creditor, began suit in the 
federal court upon its claim within 18 months, but set up no reason 
for the delay. After the 18 months had elapsed, and after demurrer 
sustained to plaintiff's pleading, on application the suit was transfer- 
red to the equity side of the court, and a bill filed setting up facts 
which were held sufficient cause for the delay, and the plaintiflF was al- 
lowed to recover. But in this case there was no change of the cause 
of action, and the real question decided was whether ttie amendment, 
alleging facts which excused the delay, would relate back to the time of 
filing the original bill. In Union Pacific Ry. Co. v. Wyler, 158 U. S. 
285, 15 Sup. Ct. 877, 39 L. Ed. 983, it was held that, where the 
amendment alleges a new cause of action, the statute of limitations 
runs until the amendment is filed, and this though the amendment is 
made by consent. 

We are clearly of the opinion that, if the cause of action stated 
in the petition at law can be called an amendment of the cause of ac- 
tion stated in the bill, which we very much doubt, still it was a new 
cause of action, and as such barred by the statute of limitations of 
Nebraska. 

Judgment affirmed. 
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MORGAN, Warden, ▼. SYLVESTER et aL 

(Circuit Court of Appeals, Eighth Circuit March 24, 1016.) 

No. 4534. 

1. CsLTiavAL Law ^s9200(3) — Fobmeb "Jbopabdt" — Idshtitt or OrvBicsBS. 

It Is not double "Jeopardy" to convict and punish one, who broke Into 
a post office and stole stamps therefrom, for larceny, under Penal Code 
(Act March 4, 1909, c. 321) § 47, 35 Stat 1097 (Comp. St. 1913, 8 10214), 
as well as for the breaking and entering, under section 192 (section 10882), 
though the larceny was In a sense a eoatlnaati<xi of the breaking and 
entering. 

[E3d. Note.— For other cases, see Criminal Jjblw, Cent Dig. | 396 ; Dec 
Dig. «5=>200(3). 

For other definitions, see Words and Phrases, First and Second Series, 
Jeopardy.] 

2. Habeas Corpus $=»30(1) — G-bounds fob Relief — Ebrob. 

Error, If any. In convicting one who stole stamps from a post office, un- 
der Penal Code, f 47, which provides for the punishment of larceny of 
property belonging to the government rather than under sectlcm 190, 
which provides for the punishment of stealing any mall bag or other prop- 
erty In use by or belonging to the Post Office Department was available 
to defendant on his trial, and on writ of error to the conviction, but It 
cannot be questioned by habeas corpus proceedings to procure discharge 
from the sentence of imprisonment. 

[Ed. Note. — ^For other cases, see Habeas Corpus^ Cent Dig. S 25; Dec 
Dig. <S=»30(1).] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Habeas corpus by Sam Sylvester and another against Thomas W. 
• Morgan, as Warden. From ^ judgment discharging the petitioners, 
respondent appeals. Reversed and remanded, with instructions to set 
aside the order discharging the prisoners and remand them to cus- 
tody. 

L. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred Rob- 
ertson, U. S. Atty., of Kansas City, Kan., on the brief), for appellant. 

P. Louis Zickgraf, of Pittsburg, Kan. (John L. Kirkpatrick, of 
Pittsburg, Kan., on the brief), for appellees. 

Before ADAMS and CARLAND, Circuit Judges, .and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. The appellees, Sylvester and WuUe, were 
jointly indicted in the District Court of the United States for the 
Northern District of Ohio, in one count for burglarizing a post office 
at Mt. Blanchard, Ohio, in violation of the provisions of section 192 
of the federal Penal Code, and in another count for stealing certain 
property of the United States from and out of that post office, in vio- 
lation of the provisions of section 47 of the Penal Code. In due course 
of procedure they were tried, found guilty as charged, and sentenced 
by the court to be imprisoned in the United States penitentiary at 
Leavenworth, Kan., for different periods of time on each count. The 

^=9For other cases see same topic A KET-NUMBBR In all Key-Numhered Digests A IndezM 
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term of imprisonment on the second count was to begin at the ex- 
piration of the tenn imposed on the first count. Pursuant to their con- 
victions and sentences they were in due time delivered into the custody 
of the appellant, who was warden of the penitentiary, and entered 
upon the service of their sentences. 

Prior to the expiration of their terms of service on the first count 
they joined in a petition to the District Court of the United States for 
the District of Kansas for a writ of habeas corpus to secure their re- 
lease from imprisonment at the expiration of the sentence imposed 
on the first count, and to be discharged from any imprisonment im- 
posed on the second count. The warden filed his response, setting 
forth the facts already disclosed, with exhibits properly authenticating 
the same. Afterwards, on final hearing, the District Court ordered and 
adjudged that the petitioners be discharged at the expiration of their 
terms of imprisonment imposed on the &*st count of their indictment. 
From this order the warden appeals. 

These are the assignment of errors : 

**The court erred In holding that the sentencee pronounced by the trial 
court upon the petitioners, and each of them, on the second count <^ the in- 
dictment, was and is illegal and void. 

"The court erred In holding that said sentences so pronounced upon the 
petitioners, and each of them, placed the said petitioners, and each of them, 
twice in jeopardy for the same offense as that charged in the first count of 
the indictment. 

**The coart erred in granting the application for the writ of habeas corpus, 
and directing that the petitioners, and each of them, be released from impris- 
onment at the expiration of the term of imprisonment imposed npoa the first 
count of the indictment." 

Conceding, for the purpose of this case (as counsel for appellant 
apparently does), but not deciding it, that the petitions for writ of 
habeas corpus were not improperly applied for before the expiration 
of the term of imprisonment imposed on the first count conceded to 
be lawful, we proceed to a consideration of the question raised by 
the assignment of errors : Did the sentence for the crime of larceny, 
as charged in the second count of the indictment, amount to double 
jeopardy and was it for that reason illegal ? 

Section 192 reads as follows : 

"Whoever shall forcibly break into or attempt to break into any post office, 
or any building used in whole or in part as a post office, with intent to conv- 
ndt in such post office, or bufiding, or part thereof, so used, any larceny or 
other depredation, shall be fined not more than cme thoosand doUars and im- 
prisoned not more than five years." 

Section 47 reads as follows : 

"Whoever shall embezzle, steal, or purloin any money, property, record, 
voucher, or valuable thing whatever, of the moneys, goods, chattels, records, 
or property of the United States, shall be fined not more than five thousand 
dollars, or imprisoned not more than five years, or both." 

[1 ] Counsel for appellees contend that the offense of larceny charged 
in the second count, based on section 47, was only a continuation of the 
offense of burglary charged in the first count baaed on section 192; 
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that the two were one continuing offense, fluid constituted only one 
crime, for which they could lawfully be punished. In support of their 
contention they rely upon the following cases : Halligan v. Wayne, 102 
C. C. A. 410, 179 Fed. 112; Munson v. McClaughry, 117 C. C. A. 180, 
198 Fed. 72, 42 L. R. A. (N. S.) 302; Stevens v. McClaughry, 125 
C. C. A. 102, 207 Fed. 18, 51 L. R. A. (N. S^ 390; and O'Brien v. 
McClaughry, 126 C. C. A. 540, 209 Fed. 816. These cases give counte- 
nance to their contention, and upon their authority the learned trial 
judge made the order appealed from in this case. 

After those cases were decided, and before the judgment appealed 
from was rendered in the District Court, the Supreme Court of the 
United States handed down its opinion in the case of Morgan v. De- 
vine, 237 U. S. 632, 35 Sup. Ct. 712, 59 L. Ed. 1150, in which it dis- 
approved of the doctrine announced in the cases supra, sa)ring (Mr. 
Justice Day delivering the opinion of that court) as follows : 

"We think tliat It is manifest that Congress in the enactment of these see- 
tlons [190-192— section 190 being practically the same as section 47 Inrolved 
in the present case] Intended to describe separate and distinct offoises, tw in 
section 190 [47] it id made an ofPense to steal any mail bag or other property 
belonging to the Post Office Department, irrespective of whether it was neces- 
sary, in order to reach the property, to forcibly break and enter into a post 
office building. The offense denounced by that secticm is complete when the 
property is st(den, if it belonged to the Post Office Department, however the 
larceny be attempted. Section 192 makes it an offense to forcibly break Into 
or attempt to break into a post office, with iBtent to commit in such post office 
a larceny or other depredation. This offense iB complete when the post office 
is forcibly broken Into, with intent to steal or commit other depredation. It 
describes an offense distinct and apart from the larceny or embeEzlement 
which is defined and made punishable under section 190 [47]. If the forcible 
entiT into the post office has been accomplished with the intent to commit the 
offenses as described, or any one of them, the crime is complete, although the 
intent to steal or commit depredation in the post office building may have 
been frustrated or abandoned without accomplishment And so, under sec- 
tion 190 [47], if the property is in fact stoltti. It Is immaterial how the post 
office was entered, whether by force or as a matter of rii^t, or whether the 
building was entered into at alL It being within the competency of Congress 
to say what shall be offenses against the law, we think the purpose was mani- 
fest in these sections to create two offenses. Notwithstanding there is a dif- 
ference in the adjudicated cases upon this subject, we think the better doctrine 
recognizes that, although the transaction may be in a sense continuous, the 
offenses are separate, and each complete in itself.*' 

To the same effect is the case of Ebeling v. Morgan, 237 U, S. 625, 
35 Sup. Ct. 710, 59 L. Ed. 1151. 

On the authority of these cases, the contention of the appellees can- 
not be sustained. There was no double jeopardy in the sentence im- 
posed on the second count. The two counts charged two separate 
offenses, and they were punishable separately according to the provi- 
sions of the sections of the statute quoted. 

[2] The point was made by appellees' counsel in their brief that the 
conviction for the crime of larceny on the second count, based on sec- 
tion 47, was illegal and void, because the articles charged to have been 
stolen were postage stamps, for the stealing of which more apt provi- 
sion is alleged to have been made in section 190. 
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It is largued that section 47 is broad and comprehensive in its char- 
acter, making provision generally for the punishment of stealing "any 
money, property, record, voucher or vahsable thing whatever of the 
moneys, goods, chattels, records or property of the United States," 
while section 190 makes specific provision far the:ptmtshment of steal- 
ing "any mail bag or other property in use by or belonging to the Post 
Office Department.'* It is argued that postage startps, which were the 
subject of the larceny in the second count of the indictment, fall under 
the description oi "property" referred to in section 190, and do not 
fall so accurately under the description of property made the subject 
of larceny by section 47, and that as a result tiie indictment should 
have been based on section 190, instead of section 47. 

If there is any merit in this contention, as to which we express no 
opinion, it was available to the appellees in the trial court as a defense 
to the indictment, and afterwards, if necessary, by writ of error, from 
the United States Circuit Court of Appeals for the Sixth Circuit. No 
such defense having been there made, and the point now raised not 
having been presented to or ruled upon by the trial court, it cannot 
now be availed of. A habeas corpus case cannot be made to serve the 
purposes of a writ of error. To this well-known proposition of law 
no citation of authority is necessary. 

The judgment must therefore be reversed, and the cause remanded 
to the District Court, with instructions to set aside the order discharg- 
ing the prisoners, and remand them to the custody of the warden of 
the penitentiary, there to remain until the terms of their sentences, as 
pronounced, shall expire. 



MoBLWAIN-BARTON SHOE GO. r. BASSBTT. 

In re ADKINS. 

(CHrcuit Court of Appeals, Eighth Circuit Pebmary 28, 1916.) 

No. 4647. 

L Bankbuptcy ^=»140(1) — Tttle op Trttstkk — CoNSiomnrnT to Faotob — 
Contract. 

A contract by which a corporation agreed to consign shoes to the 
bankrupt for sale by him, the bankrupt to pay the freight and storage 
charges, and to keep the shoes insured for the benefit of the consignor, 
and to account to the consignor for the net price fixed in invoices, which 
were to be attached to the contract, and permitting the bankrupt to sell 
the shoes at snch price as would enable him to pay his commission and 
all expenses, but reserving title in the consignor, Is a contract of factor- 
age, not of ^le, which is valid, and not required by the laws of Kansas 
to be recorded. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. $f ld8, 199; 
Dec. Dig. <g=Dl40(l).] 

2. Bankbuptcy «=>140(1) — Tttlb of Tbustsb — Consignment— iBBEOtTLABr- 

TtES. 

That the parties to snch contract conducted the bnslness in relatioki 
^=»For other ease* Me same topic it KBT-NXJMBER In all Ksy-Nvmbwod Slsiatfl A Indexes 
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thereto in an irregular maimer did not avoid the contract; ao long as m> 
creditor of the bankrupt was thereby misled to his injury. 

[Ed. Note.~For other cases, see Bankruptcy, Cent Dig. if IdS^ 199; 
Dec Dig. <S=5>14()(1).] 

3. Bankbuptot ^:»140(1) — Titlb of Tbusixb— OoNSiainixNT — Bxluno or 
Goods. 

The billing of the shoes by the consignor upon its ordinary blank forms^ 
without reference to the contract, does not overcome the contract itself, 
and undisputed testimony that the shoes claimed were shipped under its 
terms, so as to establish a sale of the shoes to the bankrupt 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. if 198, 199; 
Dea Dig. <S=5>140(1).] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

In the matter of W. C. Adkins, bankrupt. From an order of the 
District Court, denying the claim of McElwain-Barton Shoe Com- 
pany to certain shoes in the possession of George R. Bassett as trus- 
tee, the claimant appeals. Reversed and remanded, with directions. 

H. T. Dedrick and W. M. Dedrick, both of Wichita, Kan., and 
Edgar C. Ellis, Hale H. Cook, and Raymond G. Barnett, all of Kan- 
sas City, Mo., for. appellant. 

C. V. Ferguson and E. J. Dierks, both of Wichita, Kan., for appel- 
lee. 

Before ADAMS and GARLAND, Circuit Juc^es, and TRIEBER,. 
District Judge. 

CARIyAND, Circuit Judge. Appeal from an order of the District 
Court for the District of Kansas, which denied the appellant the right 
to recover certain shoes in Ae possession of appdlee, as trustee of the 
estate of W. C. Adkins, a bankrupt. The facts of the case which condi- 
tion the correctness of the decision below are substantially as follows : 

By contract made May 25, 1914, the appellant appointed Adkins its 
authorized agent at Wichita, Kan., for the sale on commission of 
shoes thereafter to be shipped by appellant to Adkins under said con- 
tract. The invoices of said shoes were to be attached to the contract, 
which was executed in duplicate, as the shoes were shipped. The 
appellant in and by said contract agreed to consign to Adkins upon his 
request shoes during the continuance of the contract. Adkins agreed 
to receive the shoes from the transportation companies and pay all 
transportation charges, to furnish proper warehouse room for all 
shoes consigned, to pay all taxes, license, rent, and all other expenses 
incidental to the safe-keeping and sale of the shoes, and to waive all 
claims against appellant for such expense, to keep such shoes insured 
for their full value, at the expense of Adkins, in the name and for the 
benefit of appellant, in companies approved by it, to turn over the 
policies to it, and, in case of neglect or failure to insure, to become per- 
sonally responsible for any loss or damage that might occur to the 
shoes while in the custody of Adkins, to keep samples of said shoes 

As»iror otker case* see oame topic ft KB7-NUMBER In all Key-Numbered Digests A Indexes 
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set up in salesrooms suitable for the purpose, to make all reasonable 
efforts to sell the same, and not to sell any other make of shoes to thie 
exclusion of those consigned under the terms of the contract, and to 
sell the shoes consigned for enough more than the net amounts to be 
received therefor by appellant, and set opposite said shoes in the in- 
voices and schedules to be attached to the contract, to pay all freights, 
taxes, expenses, charges, compensation, and commissions for the 
handling and selling of said shoes, and the doing of a]I things pro- 
vided to be done by Adkins; it being mutually understood that the 
net amounts set opposite said shoes in the schedules or invoices should 
be the net prices at which said shoes were to be consigned for sale, and 
were the net amounts which Adkins agreed to account for and deliver 
to appellant for said shoes when sold as per terms of the contract — 
the full charges, compensation, commission, and expenses of Adkins 
for the handling and selling of the shoes, and the doing of all things 
stated in the contract to be performed by Adkins, to be the difference 
between the net amounts and the gross amounts received from the sale 
of the shoes. Adkins also agreed not to part possession with any of 
the shoes until full and satisfactory settlement should have been made 
for the same by the purchaser thereof, and that he would not allow 
under any circumstances any such shoes to be taken away on approval 
before such settlement was made, and that all proceeds of such sales, 
whether cash or notes, should be kept separate and distinct from the 
other business of said Adkins. Adkins further agreed to make out 
and render to appellant on the 1st day of every alternate month, and 
of tener if so requested, a full and complete report of all sales made the 
two months previous, or since the last report made, and to accom- 
pany said report with a full settlement in accordance with the contract 
for all shoes reported sold. It was further agreed between the parties 
to the contract that the shoes to be supplied thereunder were to be 
consigned simply, and that the title to and ownership of all shoes con- 
signed to Adkins under the contract, and all proceeds of the sale of 
same, should remain vested in appellant, and be its sole property and 
subject to its order, until the full amount to be received for said goods 
should have been received by appellant. The contract was to remain 
in force until January 1, 1915, unless canceled and annulled by appel- 
lant. At the termination of the contract Adkins agreed to return aJl 
shoes remaining on hand and unsold to appellant at their warehouse in 
Kansas City in good order and free from all freight charges. 

It appears in the record that in the actual transaction of the business 
of the contract the request for shoes made by Adkins, and the bills or 
invoices made out by appellant when the shoes would be shipped to 
Adkins, were not actually attached to the contract, the original of 
which was in the possession of appellant and the duplicate in posses- 
sion of Adkins. The invoices also were made out on the blank forms 
commonly used by appellant in the ordinary business of selHnc^ shoes. 
It does not appear that Adkins insured the shoes as provided in the 
contract. At the time Adkins filed his voluntary petition in bankruptcy 
on January 28, 1915, there was in his possession shoes shipped by 
appellant to him under the terms of the contract which had not been 
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paid for. The subsequent disposition of the same appears from the 
following stipulation : 

"That the said McElwain-Barton Shoe Company have heretofore filed and 
have now pending a petition in reclamation for certain shoes in the possession 
of the said Geo. R. Bassett, as trustee of the said bankrupt estate; that said 
shoes have this day been, with other assets of said estate, exposed to sale, 
and the said McElwain-Barton Shoe Company have purchased for $600 said 
shoes claimed in said reclamation petition, now on hand, and they shall take 
said shoes, and if said petition in reclamation is determined in their favor 
no payment shall be made on said purchase, and if their petition be not sus- 
tained, and the property is determined to be that of the trustee, then the 
McElwain-Barton Shoe Company will pay into the hands of Geo. B, 
Bassett, trustee, the said sum of $600.** 

The trial court held that, as the invoices of the shoes were not 
formally attached to the contract as provided for therein and the shoes 
were not insured, the parties to the contract had departed therefrom 
to such an extent that the shoes which appellant seeks to recover 
were sold in the regular course of trade, and the title thereto passed 
to Adkins, so as to defeat the right of appellant to recover the goods 
under the terms of the contract. Mr. E. E. Pearson, the credit man 
of appellant, positively testifies that the shoes were shipped under and 
by virtue of the terms of the contract, and there is no evidence to the 
contrary, except the mere fact that the billing of the shoes by appel- 
lant was made on the ordinary blank forms used by it in the ordinary 
course of its business, and did not refer to the contract, nor were the 
invoices attached to the same. 

[1] There is no evidence in the record that any creditor of Adkins 
was misled in any way by the course of dealings between appellant and 
Adkins. The referee, whose order disallowing the claim of appellant 
was confirmed by the District Court, decided that the contract itself 
was a fraud upon the public, and, as it had not been recorded, was 
void. We are of the opinion that the contract on its face was not an 
absolute sale, nor a conditional sale, but was a contract of factorage. 
Contracts of this kind have uniformly been held valid. Ellet-Kendall 
Shoe Co. V. Martin, 222 Fed. 851, 138 C. C. A. 277 (8th Circuit); 
Ludvigh, Trustee, v. American Woolens Co., 231 U. S. 522, 34 Sup. 
Ct. 161, 58 L. Ed. 345; Id., 188 Fed. 30, 110 C. C. A. 180; National 
Bank of Augu.^ta v. Goodyear, 90 Ga. 711, 16 S. E. 962; Cortland 
Wagon Co. v. Sharvy, 52 Minn. 216, 53 N. W. 1147; Thornton v. 
Cook, 97 Ala. 630, 12 South. 403; Conable v. Lynch, 45 Iowa, 84; 
Heim Brewing Co. v. Linck, 51 Mo. App. 479; Bank v. Benedict Co., 
74 Fed. 182, 20 C C. A. 377; Sturm v. Boker, 150 U. S. 312, 14 Sup. 
Ct. 99, 37. L. Ed. 1093; Renoe v. Milling Co., 53 Kan. 255, 36 Pac. 
329; Big Four Implement Co. v. Wright, 207 Fed. 535, 125 C. C. A. 
577, 47 L. R. A. (N. S.) 1223 (8th Circuit) ; Powell v. Wallace, 44 
Kan. 656, 25 Pac. 42. As a contract of factorage, no public record of 
the same was required by the laws of Kansas in order to make it valid, 
as against creditors. Ellet-Kendall Shoe Co. v. Martin (supra), 222 
Fed. 851, 857, 138 C. C. A. 277; Powell v. Wallace, 44 Kan. 656, 25 
Pac. 42;. Van Arsdale v. Peacock, 90 Kan. 347, 349, 133 Pac. 703; 
Jones V. Coates, 196 Fed. 860, 116 C. C. A. 422. 
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[2] The fact that the partiels to the contra(?C conducted the business 
in relation thereto in an irregular manner, so long as no creditor of 
Adkins was misled to his injury thereby, did not avoid the contract. 
Bank v. Goodyear, supra, 90 Ga. 711, 16 S. E. 962; Thompson & Co. 
V. Barnum & Co., supra, 49 Iowa, 392 ; Sturm v. Boker, supra, ISO 
U. S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093; Schenck v. Saunders, 13 
Grav (Mass.) 37, 40. 

[3] The billmg of the shoes by appellant upon the ordinary blank 
forms, without reference to the contract, cannot be allowed to over- 
come the contract itself, and the other undisputed testimony that the 
shoes were shipped under th* terms of the contract. The witness 
Pearson also testified that the contract continued from May until the 
last shipment in December, 1914, and that the same was never modified 
or superseded by any other arrangement between the parties. We 
have no doubt but that upon the. facts and the law appellant is entitled 
to recover. 

The judgment below is therefore reversed, and the case remanded 
for judgment in accordance with the stipulation hereinbefore quoted. 



W. S. PECK & CO. V. WHITMBR. CITIZENS' BANK OP FRANKFORT, 
KAN.. V. SAME. In re HEUEKER BROS. MEROA^rriLE CO. 

(arcuJt Court of Appeals, Eighth Circuit March 25, 1916.) 

No8. 4486, 4487. 

1. BAI7KBUFTCT €=93()i3(l) — ClAXMS— PBEFERENCES— BuRDEN OF PBOOF. 

In order to defeat, under Bankr. Act July 1, 1898, c. 541. i 57g, 30 Stat 
660 (Comp. St 1913,. § 9641), the claims of credltore who have received 
voidable preferences and have not surrendered them, the trustee in bank- 
ruptcy must prove, under sections 60a and 60b (section 9644), by a fair 
preponderance of the evidence, that the bankrupt was insolvent at the 
time the payments were made, that they enabled the creditors to receive 
a larger percentage of their respective debts than any other creditor of 
the same class, and that at the time each particular payment was made 
the creditors had reasonable grounds to believe that the enforcement of 
the payment would effect a preference. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458, 459 ; Dec^ 
Dig. <e=»303(l).] 
2u Bankruptcy ^=>303(3) — Claims— Pbefebences—Paut Payments. 

Evidence held not to show that creditors, who received from their debt- 
or, knowing him to be insolvent and during the four months preceding 
the filing of the petition in bankruptcy againtrt bim, payments, jQone of 
which exceeded 2% per cent of the amount of their claims, and which 
totalled only 18 per cent of their claims, while during the same period 
other creditors whose claims amounted to 30 per cent, of the insolvent's 
' indebtedness were paid in full, and there was sufflcient in the hands of 
the tn^tee to pay 30 per cent on the remaining debts^ had reason to be- 
lieve that they would result in a preference. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 462; Dea 
Dig. «^=>303(3).] 

8. BaNKBUPTCT «k>166(1)— 'TREFERENCB'*--STATtITES. 

Under Bankr. Act { 60a, providing that a person shall be deemed t4> 
have given a preference if, being insolvent, he has within four months 

■ I »i I ■ ■ « ■ ■' ■■ ■ ■ I > .» «i ,1. -.. ^ 
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be£ore the filing of the petition made a transfer .of any of his property, 

and the effect of the enforcement of such transfer will be to enable any 
one of his creditors to obtain a greater percentage of his debt than any 
other of such creditors of the same class, the phrase **will be" does not 
control the provision of section 60b that If a bankrupt shall have made a 
transfer of any oj^ his property, and if at the time of tiie transfer he be 
insolvent and the transfer then operate as a preference, and the person 
receiving it or to be benefited thereby shall then have reasonable cause to 
believe that it would effect a preference, it shall be voidable, so as to 
make the time for determining whether the creditor had cause to believe 
that the payment operates as a preference the time of distribution, in^rtead 
of the time of payment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250, 251; 
Dec. Dig. i8=»166(l). 

For other definitions, see Words and Phrases, First and Second Series, 
Preference.] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

In the matter of the Heleker Bros. Mercantile Company, bankrupt. 
From orders disallowing the claims of W. S. Peck & Co. and the Citi- 
zens' Bank of Frankfort, Kan., against the estate of the bankrupt, the 
claimants separately appeal. Orders reversed, and cases remanded, 
with direction to allow the claims. 

William J. Gregg and J. D. Gregg, both of Frankfort, Kan., and 
Ernest S. Ellis and Frank W. Yale, both of Kansas City., Mo., for ap- 
pellants. 

A. L. Quant, of Topeka, Kan. (W. S. McCHntock, of Topeka, Kan., 
and Edwin A. Krauthoff, of Kansas City, Mo., on the brief), for ap- 
pellee. 

Before SANBORN and GARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

GARLAND, Circuit Judge. These appeals are from orders disal- 
lowing the claims of appellants against the estate of Heleker Bros. 
Mercantile Company, a bankrupt, on the ground that within four 
months prior to the filing of the petition in bankruptcy, to wit, Septem- 
ber 23, 1914, they had received voidable preferences. The facts with 
reference to the alleged preferences are as follows: 

W. S. Peck & Co., domg business in New York City, within four 
months prior to the date last mentioned, received in the form of par- 
tial payments, made a week or more apart, from the bankrupt, which 
did business at Frankfort, Kan., the sum of $525. This sum was 
about 18 per cent, of the total indebtedness owing by the bankrupt to 
Peck & Co., and each payment was from U^ per cent, to 2% per cent 
thereof. The Citizens' Bank, doing business at Frankfort, Kan., dur- 
ing the period of four months prior to the filing of the petition as 
before stated, received in partial payments from the bankrupt the sum 
of $621.68, which was about 18 per cent, of the total debt owing by 
the bankrupt to the bank, and no payment exceeded 2V^ per cent, of 
said debt The payments were made through Gregg & Gregg, attor- 
neys at law, residing at Frankfort, Kan. One of the Greggs was als* 
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a director of the bank. Between January 24, 1913, and September 

15, 1913, Gregg: & Gregg collected the claims of 21 creditors of the 
bankrupt in full. Between May 19, 1914, and September 19, 1914, the 
bankrupt made pa)fments to its creditors as follows : 

Richardson Dry Goods Company $1,238 80 

Morris Levy & Company 22 50 

Perfection Manutacturlng Company 153 50 

Cutter & Crossette 25 00 

S. Galewskl 20 00 

Omaha Bobber Comiwmy 25 00 

A. BatkowBkl 45 00 

Topeka Woolen Mfg. Company 25 00 

Top^a Woolen Utg, Company, Mdse 84 00 

Geo. P. Ide & Co. 165 28 

W. S. Peck & Co., as follows : 5/24 $70, 0/7 $35, 6/14 $35, 6/21 $35, 
6/28 $70, 7A $70, 7A8 $70. 7/31 $35, S/7 $35, 8/14 $35, 8./23 $35— 

total , ^^ 525 00 

W. S. Peck & Co., Merchandise 81 00 

Royal Woroester Corset Company , 15 00 

McCord Donavan Shoe Company 1(^ 00 

Jaa. F. Ooyle& Co 60 00 

Cooper Wells & Ca 80- 00 

WhittlnghlU-Harlow Shoe Company 60 00 

BhoBinger Heinahelmer Company. 10 00 

Richardson Shoe Company 103 85 

McCaskey Register Company 16 25 

P. W. Minor A Son 119 DO 

Boye Needle Company 16 96 

Hamilton Brown Shoe Company 80 00 

Interstate Rubber Company. . / 119 82 

Northwestern Knitting Company 129 00 

Belolt Glove & Mitten Company 165 00 

Jacob David Sons Co. 250 00 

Morris Mann & ReiUy 74 23 

American Handsewed Shoe Company 46 07 

Schmelzer Arms Company 12 50 

The Bracken Company 64 50 

Thos. D. Barry Company. 40 60 

Fred S. Todd Shoe Company 25 00 

Outeault Adv. Company 15 00 

H, H. Lobdell Company. . ., 35 00 

F. Siegel & Bros 50 00 

Tootle-Campbell Company 10 00 

Home Manui^ctarlng Company 30 00 

Wayne Muslin Uwear Company 15 17 

Central Topeka Paper Company 6 10 

Bush Hat Company • 100 00 

Bush Hat Company, merchandise. 97 88 

H. Bnrstebi Company 10 OO 

K. C. Paper House 7 30 

Shukert Furniture Company 2 50 

Citizens'. Bank : 621 68 

$5,059 89 

The aggregate of all the bankrupt's debts at the beginning of the 
four months period was $17,509.34. It would thus appear that the 
bankrupt paid about 30 per cent, of its indebtedness during the four 
months period. The appellants did not receive their proportion of the 
payments made when the amount of their indebtedness is considered. 
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These facts are stated as bearing on the question as to whether the 
payments were preferences and also as bearing upon the question as to 
whether appellants at the tjme they received the same had reasonable 
cause to believe that the enforcement of the payments would effect a 
preference. 

[1] The following sections of the TDankruptcy law are material in 
the consideration of the question as to whether the payments made 
were voidable preferences : 

Sec. 57|f : 'The claims of creditors who have received preferences, voidable 
tmder section 60, subdivision b, * * * shall not be aUowed unless such cred- 
itors shall surrender such preferences. ♦ ♦ ♦•» 

Sec. 60a: "A person shall be deemed to have given a preference if, beln^ 
insolvent, he has, within four months before the fiUn« of the petition * « • 
made a transfer of any of his property, and the effect of the enforcement of 
■such ♦ ♦ ♦ transfer will be to enable any one of hJs creditors to obtain 
a greater percentagre of his debt than any other of sudi creditors of the same 
class," 

Section 60b : "If a bankrupt shall have * * • made a transfer of any of 
his property, and if, at the time of the transfer • * * the bcmkmpt be in- 
solvent and the ♦ ♦ ♦ transfer then operate as a preference, and the per- 
son receiving It or to be benefited thereby, or his agent acting therein, shaU 
then have reasonable cause to believe that tbe enfoi^ement of such * « « 
transfer would effect a preference, it shall be voidable by tbe trustee and be 
may recover the property or its value from such person.** 

It thus appears that it is not sufficient to defeat the allowance of the 
claims of appellants that they received preferences as defined by law, 
but it also must appear that at the time the pa3nments were made ap- 
pellants had reasonable cause to believe that the enforcement of the 
payment or transfer would effect a preference. Therefore the burden 
of proof was upon the trustee to show by a fair preponderance of 
the evidence (1) that the bankrupt was insolvent at the time the sev- 
eral payments were made; (2) that the payments so made enabled 
appellants to receive a larger percentage ox their respective debts than 
any other creditor of the same class; (3) that at the time each particu- 
lar payment was made appellants had reasonable cause to believe that 
the enforcement of the payment or transfer would effect a preference. 

[2] Where in any particular case it is shown that a creditor at the 
time he receives full payment of his debt knows that his debtor is 
insolvent or has knowledge of such facts, which, investigated would 
show insolvency, it necessarily results that the creditor had reasonable 
cause to believe that the enforcement of the transfer would effect a 
preference. But in a case where the transfer or payment amounts to 
but a small percentage of the total debt, knowledge of the insolvency 
of the debtor or of facts which if investigated would lead to such 
knowledge is not conclusive upon the question as to whether the cred- 
itor had reasonable cause to believe that the enforcement of the trans- 
fer or payment would effect a preference. It will be observed that the 
language of section 60b provides : 

"That if at the time of the transfer the bankrupt be Insolvent and the trans- 
fer then operate as a preference, and the person receiving it shall then have 
reasonable knowledge to believe that the enforcement of the transfer would 
effect a preference^ the same shaU be voidable by the trustee.*' 
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It thus appears tiiat the insolvency must exist at the time of tfie 
transfer, and the transfer must then operate as a preference and the 
creditor must then have reasonable cause to believe that the enforcer 
ment of the transfer would effect a preference. Let us assume that 
the record shows that the bankrupt was insolvent at the time the sev- 
eral payments were made, and that appellants had knowledge of sudi 
facts, which if investigated would have led to a knowledge of the 
insolvency, there would still remain to be established two important 
and material facts, viz. that the payments at the time tbey were made 
to appellants enabled them to receive a larger percentage of their re^ 
spective debts than any other creditor of the same class, and that at 
the time each particular pajrment was made appellants had reasonable 
cause to believe that the payments would have this effect. The en- 
forcement of tht transfer when such transfer is in the form of the 
payment of money simply means if the payment shall stand as a legal 
payment. 

We fail to find any evidence in the record that the appellants at 
the time they received J;he several payments had. reasonable cause to 
believe that the enforcement thereof would effect a preference. On 
the contrary, the percentage of the total indebtedness of the bankrupt 
paid during the four months period amounted to about 30 per cent., 
which was about 27' per cent, in excess of the percentage received by 
the appellants if each individual pa3rment is considered alone, and 
about 12 per cent, in excess if the total payments made to appellants 
be considered. It, also appears from the record that the estate of the 
bankrupt has been reduced to cash and that the same will pay about 
30 per cent, more of the total indebtedness of the bankrupt. In view 
of these undisputed facts, how can it be said that the appellants at 
the time they received the pajmients had then reasonable cause to 
believe that the enforcement of the transfer would effect a prefer- 
ence ; that is, that it would result then and there if the estate of the 
bankrupt was distributed, in the appellants receiving a larger per- 
centage of their debt than other creditors of the same class ? We find 
no evidence upon which to base such a finding. 

[3] Counsel for the trustee, however, seek to avoid the force of 
this contention by calling attention to the. language of section 60a, 
defining a preference. The following clause is specifically referred to ; 

"And the effect of the enforcement of such judgment or transfer will he to 
enable ahy one of his creditors to obtain a greater peroentage of his debt than 
any other of such creditors of the same class." 

It is argued that the words "will be" refer to some future period, 
presumably to the time when, after the pa3mient of all expenses, a 
bankrupt's estate is ready for distribution by a court of bankruptcy. 
We are of the opinion, however, that by the very language of section 
60b the payment must operate as a preference at the time it is made, or 
not at all, and the belief of the creditor as to whether it will con- 
stitute a preference or not, must be of the time the payment is made. 

Taking the' record as it stands, how could the appellants be held 
to have believed that if the estate of the bankrupt had been distrib- 
uted at the time of these payments it would not have given every cred- 
231 P.— 67 
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itor a greater percentage of their debts than they were receiving. The 
estate of the bankrupt at the time the payments were made, would 
have paid about 60 per cent, on the dollar. The creditor who receives 
a partial payment on his debt, so far as the question of his having rea- 
sonable cause to believe tluit the. enforcement of the payment would 
effect a preference is concerned, has the right to look at the bank- 
rupt's estate at the^time the payment is made, bankruptcy may never 
occur ; but if it does, the creditor may not be charged with a knowl- 
edge of what an estate will pay out after it has undergone the shrink- 
ing process of the courts. 

We are therefore of the opinion that the trustee did not sustain the 
burden of proof in establishing that at the time the payments were 
made they operated as preferences, and that at the time they were 
made the appellants had reasonable cause to believe that the enforce- 
ment of the pa)nnent would effect a preference. 

The decrees in each case are reversed, and the cases remanded, with 
directions to allow the claims of appellants. 

TRIEBER, District Judge, concurs in the result 



WBTMAN-BRUTON GO. v. LADD. 

(Circuit Court of Appeals, Eighth Circuit March 9, 1916.) 

No. 4511. 

1. Appeal and Esrob «=»185(1)— Beseevation of Gboxjnds of Revibw— 

Want op Jurisdiction of Loweb Coubt. 

Under Judicial Code (Act March 3, 1911, c. 231) § 87, 36 Stat 1098 
(Comp. St 1913, § 1019), proyiding that if, in any snit in the District 
Court, it shall appear at any time that the suit does not really and sub- 
stantially involve a controversy properly within the Jurisdiction of the 
District Court, it shall proceed no further therein, but shall dismiss the 
suit, or remand it to the state court the Circuit Court of Appeals should 
dismiss for want of jurisdiction a suit over which the District Court had 
no Jurisdiction, but which it dismissed on the merits, even if the ques- 
tion of Jurisdiction was not raised by the defendant in the court below or 
on appeaL 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1166- 
1168, 1170-1176; Dec. Dig. <8t»185(l).] 

2. CouBTS ^=>303(2) — Suits Against States — ^Unatjthobized Acts of Offi- 

CEBr^JXJBISDICTION. 

If the acts of a state officer are beyond the authority vested in him, an 
action in trespass or suit for injunction against him is not an action or 
suit against the state, but may be entertained by the federal courts, if 
reguisite Jurisdictional facts appear. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. g 844^; Dec. 
Dig. «=>303(2).] 

3. Injunction ^=»105(1) — Jubisdiction — CaiitiNAL Pbosecutions. 

The fact that a state statute can be enforced only by criminal prosecu- 
tions does not defeat the Jurisdiction of equity to enjoin unlawful inter- 
ference with property rights by unauthorized criminal proceedings under 
the statute. 

[Ed. Note. — For other cases, see Injunction, Gent Dig. § 178 ; Dee. Dig. 
«=>105(1).] 

4Ss»For other cases see same taplt ft KBY-NUMBBR la all Ker*Niuiibend Pigwto ft Iikdczes 
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4. Constitutional Law ^s»46(lH^DKrBB]aNAnON ov OoiisnTUTiONAi. Qubs- 

TTON — NECESfilTT. 

Courts will never pejui on the constitutionality of a statute, unless it 
is absolutely necessary* 

[£3d. Note. — For other oases^ see Constitutional Law, Cent Dig. §{ 43, 
45; Dec Dig. ^5»46(1).] 

5. Injunction «=»128 — Health— Bbgulations—Bvidknce — ^^Snuff"— "Fine 

Cut Chewing Tobacco." 

In a suit to restrain a state food commissioner from interfering with 
the sale of plaintiff's tobacco under the authority of Laws N. D. 1913, c. 
271, prohibiting the sale of snuff, evidence held to show that the tobacco 
was not a "snuff," which Is ordinarily understood as tobacco which has 
been fermented and powdered and is primarily intended to be taken by 
the nose, but may also be taken in the mouth for absorption by the gums 
without mastication, but was a "fine cut chewing tobacco," which is gen- 
erally recognized, in accordance with the regulations of the Internal 
Kevenue Department, as tobacco which has been cut or prepared from 
manufactured plug or twist tobacco, or from tobacco scraps, cuts, or 
clippings, and which is practically intended to be used exclusively as a 
chewing tobacco. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. | 278; Dec 
Dig. «=s>12ai 

Appeal from the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Suit by the Weyman-Bruton Company against E. F. Ladd. From 
a decree denying the relief asked, and dismissing the bill, plaintiff ap- 
peals. Reversed and remanded, with directions to grant the injunc- 
tion prayed for. 

This is an action by the appellant, who is engaged in the manufacture of 
tobacco, manufacturing, among others, a fine cut chewing tobacco known to 
the trade and branded as "W-B Fine Cut Chewing Tobacco," to enjoin the 
appellee, who is the state chemist and food commissioner of the state of North 
Dakota, from preventing the appellant and tobacco dealers in that state from 
selling this tobacco in the state, which he declared to be a snuff within the 
prohibition of the laWs of that state. We shall refer to the parties as plain- 
tiff and defendant respectively, that being their relation in the District Court. 

The bill charges that the defendant, in his official capacity, has sent circu- 
lars to dealers in tobacco throughout the state, advising them that this to- 
bacco is a snuff, and weiming them that any further sales of this tobacco 
would result in prosecutions under the law ; that the plaintiff has expended 
large ioms.of mosey in advertising this tobacoo in that 6tate» which it is 
claimed is not a snuff, but a fine cut chewing tobacco; that unless the de- 
fendant is prevented from doing so, the plaintiff, who has a very large trade 
of that toba^o in the state, would suffer damages in excess of $100,000 ; tiiat 
by reason of these circulars and threats of prosecutions, the penalty Mng a 
fine of not less than |500 and not more than $1,000 upon a conviction for 
the tii^t offense, and for each subsequent conviction confinement in a jaU for viot 
less than 6 months, the plaintiff's business is practically destroyed, and great 
loss sustained b^ it The prayer is for an injunction, to prevent the defend- 
ant from carrying Into effect the threats of prosecutions. 

The ajiawer, seeks to Justifsr the acts of the defendant, which are admitted, 
by claiming, that this tobacco is in fact snuff within the meaning of the act 
of the Legislature of the state of North Dakota, entitled ''An act to prohibit 
the importation or sale of snuff or any substitute therefor, and providing d 
penalty therefor, and to repeal chapter 277; of the Ses^on Laws of North 
Dakota of 1911," approved March 7, 1913 (Laws N. D. 1913, c 271), and whieU' 
act Is as follows: 

^C3»For other cases ses sam* topic ft KBT-NUMBSR in All Ksy-Nttmbarsd X)lscsto ft Indeawi'' 
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**Pro]ilbitlxig Manufactnre and Sale, of Snuff. 

"Be It enacted by the Legislative Assembly of the state of North Dakota: 

"Section 1. (Sale of Snuff Prohibited.) It shalJ be unlawful for any person^ 
firm or corporation to Import, manufacture, distribute, transport, sell, offer for 
sale, or to have in possession for sale, or to give away any snuff or any sub- 
stitute therefor, under whatever name called, and as defined In this act. 

*'Sec. 2. (Snuff Defined,) For the purpose of this act, snuff Is defined aa 
any tobacco that has been fermented, or dried, or flavored, or pulverized, or 
cut, or scented, or otherwise treated, jOr any substitute therefor or imitation 
thereof, intended to be taken by the mouth, or nose; Provided, however, that 
ordinary plug, fine cut, or long cut chewing tobacco as now commonly known 
to the trade of this state shall not be included in such definition. 

"Sec. 3. (Officers to Enforce,) It shall be the duty of the state's attorneys, 
sheriffs, police officers, health officers, and the food commissioners to enforce 
the provisions of this statute, and for the purpose thereof they ^all have 
ingress and egress to all places of business where it la believed that snuff, as 
hereinbefore defined, is kept in violation of tliis act Grand Juries and 
state's attorneys shall have full inquisitorial powers over offenses committed 
under this act, and state's attorneys shall make investigation and conduct 
prosecutions when proper evidence is furnished to them. 

"Sec. 4. (Repeal.) Chapter 277 of the Session Laws of North Dakota of 
1911 is hereby expressly repealed. 

"Sec. 5. (Penalty.) Any person or persons violating the provisions of this 
statute or who aids another to violate the same shall be guilty of a misde- 
meanor and on conviction shall be fined not less than $500.00 nor more than 
$1,000.00 for the first offense, and for each subsequent conviction shall be 
confined in Jail for not less than six montha 

"Approved March 7, 1913." 

The answer states that this tobacco is a snuff, because: (1) A chemical 
analysis shows that it is similar in amount of moisture and In nicotine 
content to "Right Cut" and "Copenhagen" tobaccos, two other products 
manufactured and sold by the plaintiff, and held to be snuff (2) That the 
method of using "W-B Cut," as evidenced by plaintiff's advertisement of the 
product, is similar to the method of using "Copenhagen Snuff" and "Right 
Cut Chewing Tobacco," the latter having been held by the Supreme Court 
of North Dakota, in State v. Olson, 26 N. D. 304, 144 N. W. 061, to be snuff 
within the meaning of the above statute. 

Upon the final hearing a final decree wa^ rendered, denying the relief asked 
by plaintiff, and dismissing the bill, with costs in favor of the defendant, 
from which decree this appeal is prosecuted. 

Engerud, Holt & Frame, of Fargo, N. D., and A. H. 'Burroughs and 
H. Lewis Brown, both of New York City, for appellant, . 

Henry J. Linde, Atty. Gen., and Francis J. Murphy and .H. R. Bit- 
zing, Asst. Attys. Gen., for Appellee. 

Before ADAMS and GARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

' TRIEBER, District Judge (after stating the facts as above). {1] 
The defendant questions the jurisdl(;tion of the Di^trictCourt to enter- 
tain the bill, upon the ground thatt the action is m rcftect against the 
state, the defendant merely acting as an officer of the> state in enforc- 
ing its laws, and upon the further groujld that as the state can, under 
the statute, only proceed by criminal prosecutions, a court of equity 
cannot, by injunction, prevent the enforcement of the criminal laws of 
the state. 

The jurisdiction of the District Court, or as a court of equity, was 
not questioned by a xnotion to dismiss, nor did the court below dismiss 
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the bill upon cither of these grounds. That it was not dismissed for 
want of jurisdiction as a national court is conclusively shown by the 
fact that the court awarded to the defendant costs, which could not 
have been done if tlie dismissal had been for such want of jurisdiction. 
Still, if the court was without jurisdiction, it would be our duty to di- 
rect a dismissal upon that ground, and not on the merits-, tfven if the 
defendant had not raised the question, in either court. Section 37, 
Judicial Code. Wetmore v. Rymer, 169 U. S. 115, 18 Sup. Ct. 293, 42 
L. Ed. 682. 

[2] Whatever might have been the rule at an earlier date, it is now 
beyond question that, if the acts of an officer are beyond the authority 
vested in him by law, an action against him for trespass, in an action 
at law, or to enjoin him in equity, is within the jurisdiction of the na- 
tional courts, if there is the proper diversity of citizenship, and the 
amount involved exceeds $3,000, both of which appear from the face 
of the complaint in the instant case. Ex parte Young, 209 U. S. 123, 
28 Sup. Ct. 441, 52 L. Ed. -714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 
764; Western Union Tel. Co. v. Andrews, 216 U. S 165, 30 Sup. Ct. 
286, 54 L. Ed. 430; Harrison v. St. Louis & San Francisco R. Co., 232 
U. S. 318, 34 Sup. Ct. 333, 58 L. Ed. 621, L. R. A. 1915F, 1187. 

[3] Nor does the fact that the statute can only be enforced by 
criminal proceedings affect the jurisdiction of the court, sitting in equi- 
ty, if property rights will be destroyed by the unlawful interference by 
criminal proceedings. Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. 
Ct. 18, 49 L. Ed. 169; Gompers v. Bucks Stove & Range Co., 221 U. 
S. 418, 439, 31 Sup. Ct. 492, 55 L, Ed. 797, 34 L. R. A. (N. S.) 874; 
Missouri Pacific Ry. Co. v. Omaha, 235 U. S. 121, 130, 35 Sup. Ct. 82. 
59 L. Ed. 157. The court had jurisdiction as a national court, as well 
as an equity court. 

[4] Counsel have very elaborately argued the constitutionality of 
the statute, but courts will never pass upon the constitutionality of a 
statute, unless it is absolutely necessary, which we do not find to be the 
case in this proceeding. 

[5] State V. Olson, supra, is relied on by the defendant as conclusive 
that the decree of the court below, dismissing the complaint, should 
be affirmed. But the facts in that case differ so materially from those 
in the case at bar that, in our opinion, it has not the effect claimed for 
it. The tobacco there involved was "Right Cut Chewing Tobacco." 
The court there found from the evidence that "Right Cut" is a snuff, 
and was intended to be and was actually used as a snuff. The court 
found that it was actually used as a snuff, that it was to be used — 

^apoD the gums, and between the lip and the gums, end that such use is not 
the ordinary, and we might say the necessary, use of even the finest of the 
other tobaccos (chewing) mentioned. ♦ ♦ ♦ We hold, in short, that fine 
cut chewing tobacco is generally excluded (by thte statute), but that fine cut 
SDuff is not. ♦ ♦ ♦ We are quite satisfied ttiat the evidence in the case at 
bar Justifies the conclusion at which we have arrived.'' 

The learned trial judge found the issues in favor of the defendant, 
and while the findings of facts by a chancellor are entitled to the high- 
est consideration, and are presumptively treated as correct, they do not 
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have the conclusive effect of a verdict by a jury, and if clearly against 
the weight of the evidence will be set aside, especially when, as in this 
case, a great deal of the evidence was by depositions and ex parte affi- 
davits. What are the facts, as shown by the overwhelming weight of 
the evidence? As to the chemical testimony, counsel for the defend- 
ant in their brief say : 

**The evidence produced by the chemists contributes but little to a solution 
of the problem. With respect to chemical content there Is no material dispute. 
It is only when the experts proceed to draw conclusions from known chemical 
and physical facts that a divergence appears." 

We may therefore lay aside that testimony. Snuff, as ordinarily 
understood, as shown by the undisputed evidence, is tobacco that (1) 
has been fermented, (2) powdered, or pulverized, and (3) is primarily 
intended to be taken by the nose, but may also be taken in the mouth. 
On the other hand, fine cut chewing tobacco is generally recognized by 
the trade in accordance with the regulations of the United States In- 
ternal Revenue Department, which are as follows : 

"Fine cut chewing tobacco will be regarded as that glass of tobacco, which 
has been prepared or cot from manufactured plug, or twist tobacco, or from 
tobacco scraps, cuts, or clippings, w^hich is practically intended to be used ex- 
clusively as a chewing tobacco, and known and accepted by the trade, as fine 
cut chewing tobacco." Regulations of the Internal Bevenue D^[Mirtment, Re- 
vised July 1, 1910, page 43. 

The uncontradicted evidence of a number of the officers, managers, 
and superintendents of the plaintiff shows that this tobacco is intended, 
in good faith, as a fine cut chewing tobacco, and not as a snuff ; that 
for years experiments had been made to produce it as a good tasting 
chewing tobacco, which would be different and distinctive from other 
chewing tobaccos, and become more popular. It is also shown that it 
comes strictly within the requirements of the regulations of the In- 
ternal Revenue Department, and differs entirely from snuff, and that 
it is not fermented. 

In addition to these witnesses is the testimony of a number of other 
manufacturers of tobacco, as well as snuff, all of whom testified that 
the tobacco in controversy is not a snuff, but a chewing tobacco. The 
president of the Geo. W.' Helme Company, which manufactures snuff 
exclusively, testified that this tobacco is not a snuff, but a chewing 
tobacco, nor does it resemble snuff, which he describes as being — 

"either ground and powdered, or else is cut Into very minute particles ; fur- 
thermore, snuff is designed for use In the nose, with the exception of a very 
few brands that are used more in the mouth than In the nose/' 

He testified that he is familiar with snuffs, and can see no re- 
semblance in " W-B Fine Cut" to snuff ; that this tobacco consists of 
long fibers, which is never used in snuff. 

A large number of other tobacconists, of ^reat experience in the 
manufacture and sale of chewing tobacco, testified to the same effect, 
among them the presidents of tfie Lorrillard Tobacco Company, the 
American Tobacco Company, and the Liggett & Myers Tobacco Com- 
pany. 

Over 100 citizens of the state of North Dakota, some of them whole- 
sale, and others retail, dealers in tobacco, many others users of chew- 
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ing tobacco, testified that this is not a snuff, neither adapted, nor ca- 
pable of being used, as snuff, but that it is a fine cut chewing tobacco, 
and adapted only for such use as any other fine cut chewing tobacco, 
consisting of the shredded leaf ; that the cut is about the same as usual 
with the fine cut chewing tobacco used in the state of North Dakota. 

On behalf of the defendant only three witnesses testified. Only one 
testified that he has used this tobacco as a snuff, and in his opinion it 
could only be intended for that purpose. The second witness was the 
chemist of the defendant's department, who testified as to the chemical 
analysis, which, as stated hereinbefore, counsel for the defendant treat 
as immaterial. The third witness was the defendant himself. His 
testimony is in the form of an ex parte affidavit. He merely gives his 
opinion and his belief that this tobacco is similar to that of "Copen- 
hagen," and "Right Cut," declared in State v. Olson to be a snuff with- 
in the meaning of the statute. He bases that belief upon the analysis 
made by the chemist, and, comparing it with the analysis made of 
•'Right Cut," he expresses his belief that this tobacco was intended by 
the plaintiff to take the place of "Copenhagen," and "Right Cut," to be 
used as a snuff. The test laid down in State v. Olson is : 

"We hold, not that all other fine cuts shall be excluded (from the provisions 
of the act), but only those fine cuts which are cut so fine or otherwise manu- 
factured so that their natural use is upon the gums, as between the lips 
and the gums, which use involves no mastication,", the court declares within 
the prohibitions of the statute. 

However, for the purposes of this case, the proof establishes be- 
yond a doubt that this tobacco is intended to be used by mastication, 
and not to be used through either the nose or by placing it in the mouth 
for absorption. The fact that one witness was found who used it as 
a snuff cannot overcome the overwhelming testimony, introduced by 
the plaintiff on that point. 

We are convinced that the court below erred in dismissing the bill, 
and the case is reversed and remanded, with directions to grant the 
injunction as prayed in the bill. 

It is so ordered. 



FRANKFURT v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. April 16, 1916. Rehearing Denied 

May 20, 1916w) 

No. 2762. 

1. CoNSPiBAOT ^=»43(6) — ^To CowcEAi. Pbopebtt — ^Indictmbnt. 

An indictment charging a conspiracy to conceal, contrary to Criminal 
Code (Act March 4, 1909, c. 821) | 37, 35 Stat 1096 (Comp. St. 1913, § 10201) 
§ 37, property belonging to a copartnership which subsequently filed a vol- 
untary petition in bankruptcy, held sufiident. 

[Ed. Note.— For other cases, see Conspiracy, CJent Dig. §§ 86, 91; Dec. 
Dig. «s»43(6).] 
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2. CuMiNAL Law ^=:»1167(2) — ^Habmless Ebrob— Rut«inos on Indiotmbnt— 
Separate Counts. 

Where accused was convicted on two counts, and sentence was passed 
on both counts, but ordered to run concurrently, and one of the counts 
was sufficient, error in sustaining the other count was harmless. 

[Ed. Nota — For other cases, see Criminal Law, Cent. Dig. | 3101 ; Dec 
Dig. «=>1167(2).l 

In Error to the District Court of the United States for the Eastern 
District of Texas ; Gordon Russell, Judge. 

Ben Frankfurt was convicted of conspiracy to conceal the property 
of a bankrupt, and of concealing the property, and he brings error. 
Affirmed. 

The second count of the indictment was as follows : 

"Second Count: And the grand jurors aforesaid upon their said oaths do 
further present in and to said court that on, to wit, the 9th day of December, 
1914, the said John W. Easterwood, Rufas Easterwood, Ben Frankfurt, and 
S. W. Skinner did then and there unlawfully, corruptly, fraudulently, willfully 
and feloniously conspire, combine, confederate, and agree together within the 
Tyler division of the Eastern district of Texas, to wit, in Henderson county, 
the state of Texas, and within the jurisdiction of this court to commit an 
offense against the United States of America as follows, to wit, That is to 
say: The said Easterwood Dry Goods Company was then and there a mer- 
cantile firm consisting of John W. Easterwood, Rufus Easterwood, and S. W. 
Skinner, engaged in selling goods, wares, and merchandise in the town of 
Athens, in the county of Henderson and state aforesaid, and he, the said 
John W. Easterwood, and he, the said Rufus Easterwood, and he, the said 
Ben Frankfurt, and he, the said S. W. Skinner, on the date aforesaid, at the 
place aforesaid, conspired, agreed, combined, and confederated to effect and 
in substance that the said Easterwood Dry Goods Company should thereafter 
file its voluntary petition in bankruptcy under and as provided for in and 
by the acts of the United States Congress in the act commonly called and 
known the 'Law of Bankruptcy,' and that in anticipation of said voluntary 
bankruptcy on the part of the said Easterwood Dry Goods Company that the 
said Ben Frankfurt, Rufus Easterwood, and S. W. Skinner should hide, se- 
crete, and conceal a large part of the stock of merchandise In the store of the 
said Easterwood Dry Goods Company at Athens, Henderson county, Texas, 
where said Easterwood Dry Goods Comimny was doing business, and that the 
said John W. Easterwood, Rufus Easterwood, and S. W. Skinner should, at 
the time that the Easterwood Dry Goods Company filed its petition in bank- 
ruptcy, unlawfully, knowingly, and fraudulently hide, secrete, conceal, and 
keep that part of said stock of goods, wares, and merchandise, so before 
that time secreted, hid, and concealed by them, the said Ben Frankfurt, Rufus 
Easterwood, and S. W. Skinner, out of and from the schedules so filed in 
said bankruptcy proceeding, and that the said John W. Easterwood, Rufus 
Easterwood, and S. W. Skinner, composing the firm of Easterwood Dry Goods 
Company aforesaid, as and while such bankrupt should unlawfully, knowingly, 
fraudulently, and willfully conceal from the trustee in bankruptcy thereafter 
to be appointed in the said bankruptcy proceedings that part of the said stock 
of goods, wares, and merchandise so hid, secreted, and concealed, as aforesaid, 
which said part of said stock of goods, wares, and merchandise belong to 
said business, and was a part of the assets of said Easterwood Dry Goods 
Company, and was subject to the said Bankruptcy Act, and which should be 
properly scheduled as a part of its said estate in bankruptcy and turned 
over to said trustee in bankruptcy; that the said Ben Frankfurt, Rufus 
Easterwood, and S. W. Skinner were to conceal said assets and property as 
aforesaid, and on the 9th day of December, A. D. 1914, in pursuance of their 
said agreement and in aid thereof, and in furtherance and for the purpose 
of effecting the object of said unlawful and malicious combination and con- 
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splracy, formed and entered into as aforesaid, for the purpose and object 
aforesaid, the said Ben Frankfurt, Rufus Basterwoo«1, and S. W. Skinner did 
unlawfully, fraudulently, and willfully secrete, hide, and conceal a large 
amount of the goods, wares, and merchandise belonging to the stock of the 
said Easterwood Dry Goods Company at Athens, Henderson county, Texas, 
in anticipation of the filing of the petition in bankruptcy by the said Easter- 
wood Dry Goods Company, as hereinbefore set out, and on the 9th day of 
December, A. D. 1914, the said Easterwood Dry Goods Company filed in the 
United States District Court, for the Eastern District of Texas, at the Tyler 
division of said court, its certain voluntary petition In bankruptcy, and was 
thereupon and thereunder, to wit, on said date, adjudged a bankrupt under 
the provision of the act of Congress relating to such matters, by Hon. Hamp- 
son Gary, who was th^n and there properly appointed and acting referee in 
bankruptcy for the Tyler division of the Eastern district of Texas; that 
thereafter, and In the regular and legal course of bankruptcy proceeding, to 
wit, on the 21st day of DeceQ^>er, A. D. 1914, one T. D. Bonner was duly and 
legally appointed and elected trustee in the said bankruptcy proceeding, and 
thereafter, in the said month of the said year, he (the said T. D. Bonner) duly 
Qualified as such trustee, and continued to act as such trustee from that date 
up to the time of the presentation of this bill of indictment in this honorable 
court. 

''And the grand jurors aforesaid, on their oaths aforesaid, do say and 
present that before and while the said Easterwood Dry Goods Company was 
a voluntary bankrupt as aforesaid, and before and while the said T. D. Bonner 
was the duly appointed, qualified, elected, and acting trustee in the bankrupt- 
cy proceeding as aforesaid, he, the said John W. Easterwood* he, the said Ben 
Frankfurt, he, the said Rufus Easterwood, and he, the said S. W. Skinner, 
within the Tyler division of the Eastern district of Texas, and on the date 
aforesaid, to wit, on the 9th day of December, A. D. 1914, did, as aforesaid, 
unlawfully, willfully, and fraudulently combine, conspire, confederate, and 
agree that when the said Easterwood Dry Goods Company should become such 
bankrupt, and while such bankrupt, the said Easterwood Dry Goods Gomimny, 
and the Individual members thereof, to wit, John W. Easterwood, Rufus 
Easterwood, and S. W. Skinner, should unlawfully, knowingly, willfully, and 
fraudulently conceal a certain portion of said stock of goods, wares, and 
merchandise, which said portion and part of said stock of goods, wares, and 
merchandise was then and there a portion and pert of the goods which should 
be and ought to have been turned over to the possession and custody of said T. 
D. Bonner, as trustee, as aforesaid, which said property was hid, secreted, 
and concealed by the said Ben Frankfurt, Rufus Easterwood, and S. W. 
Skinner before the filing of the said voluntary petition of Easterwood Dry 
Goods Company in bankruptcy and unlawfully, willfully, and fraudulently 
concealed by the said Easterwood Dry Goods Company, and the individual 
members thereof, to wit, John W. Easterwood, Rufus Easterwood, and S. W. 
Skinner, from said trustee in bankruptcy while said firm was a bankrupt, as 
hereinafter set out, and which property consisted of a large amount of 
clothing, shoes, shirts, underwear, dress goods, and general merchandise, of 
the value of ^,500 of the current legal money of the said United States of 
America, a more perfect description of which said goods, wares, and merchan- 
dise it is impossible for the grand jurors to give, and in pursuance and in 
aid of such agreement and confederation so unlawfully and fraudulently made 
as aforesaid, and for the purpose aforesaid, and to effect the object thereof, 
he, the said John W. Easterwood, and he, the said Rufus Easterwood, and he, 
the said S. W. Skinner, did unlawfully, knowingly, willfully, and fraudulently 
conceal from the said T. D. Bonner, trustee of said bankrupt estate, the said 
property then and there belonging to the said bankrupt estate of Ekisterwood 
Dry Goods Company, which property, as hereinbefore set out and described, 
he, the said Ben Frankfurt, and he, the said Rufus Easterwood, and he, the 
said S. W. Skinner, had secreted, hid, and concealed from said stock of goods 
at the storehouse in the town of Athens and county of Henderson, as herein- 
before set out, in anticipation of the filing of said petition In bankruptcy on 
the date hereinbefore set out, while such bankrupt as afbresald, and the said 
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property then and there belonged to the said Basterwood Dry Goods Company 
estate In bankruptcy, and the said T. D. Bonner, as trustee, was entitled to 
the possession thereof, and he, the said John W. Easterwood, and he, the said 
Rufus Basterwood, and he, the said S. W. Skinner then and there well knew 
that the said property then and there belonged to the said estate in bankrupt- 
cy, and should have been scheduled and turned over as aforesaid to the 
trustee of said estate in bankruptcy, and the said John W. Easterwood, Rufua 
Easterwood, and S. W. Skinner unlawfully, willfully, knowingly, and fraudu- 
lently continued the concealment of said goods, wares, and merchandise, and 
wholly failed to turn the same over to the said T. D. Bonner as trustee of 
said estate in bankruptcy in the manner and form as aforesaid, and in pur- 
suance of the conspiracy of him, the said John W. Easterwood, of him, the 
said Rufus Easterwood, of him, the said S. W. Skinner, and of him, the said 
Ben Frankfurt— contrary to the form of the statute fn such case made and 
provided, and against the peace and dignity of the United States.'' 

James M. Edwards, of Tyler, Tex. (N. F. Faulk and W. L. Faulk, 
both of Athens, Tex., on the brief), for plaintiff in error. 

Clarence Merritt, U. S. Atty., of McKinney, Tex., and James B. 
Dailey, Asst. U. S. Atty., of Paris, Tex. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

PER CURIAM. On a verdict finding the plaintiff in error guilty on 
the first and second counts of the indictment he was sentenced to im- 
prisonment for a term of two years on each of the counts ; the judg- 
ment, however, containing the provision that "the sentences on the first 
and second count to run concurrently." 

[1] The second count sufficiently charged that four named persons, 
one of them being the plaintiff in error, conspired to commit the of- 
fense denounced by Bankr. Act July 1, 1898, c. 541, § 29b, 30 Stat 
554 (Comp. St. 1913, § 9613), against one who knowingly and fraudu- 
lently conceals while a bankrupt, or after his discharge, from his trus- 
tee, any of the property belonging to his estate in bankruptcy, and that 
one or more of such parties did a specified act to effect the object of 
the conspiracy. Criminal Code, § 37. That count is very similar to 
the indictment which was passed on in the case of Cohen v. United 
States, 157 Fed. 651, 85 C. C. A. 113; Id., 207 U. S. 596, 28 Sup. Ct 
261, 52 L. Ed. 357, with the exception that in the instant case the al- 
leged bankrupt was a firm or partnership, while in the Cohen Case tfic 
bankrupt was a corporation. All objections urged against the suffi- 
ciency of that count may be disposed of by a reference to rulings made 
in similar cases in which those objections have been passed on and 
held, and we think correctly, not to be tenable. Cohen v. United States, 
supra; Roukous v. United States, 195 Fed. 353, 115 C. C. A. 255 ; Id., 
225 U. S. 710, 32 Sup. Ct. 840, 56 L. Ed. 1267; Kaufman v. United 
States, 212 Fed. 613, 129 C. C. A. 149; Williamson v. United States. 
207 U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278; Heike v. United States, 
227 U. S. 131, 33 Sup. Ct. 226, 57 L. Ed. 450, Ann. Cas. 1914C, 128; 
United States v. Rabinowich, 238 U. S. -78, 35 Sup. Ct. 682, 59 L. Ed. 
1211. 

[2] We do not find it necessary to pass on the sufficiency of the first 
count of the indictment, as when a separate sentence for the same term 



Digitized by 



Google 



AIiLER-WILMES JBWBLRT GO. Y. 08B0RN 907 

of imprisonment is imposed on a verdict of guilty on each of two 
counts, one of whidi is bad, but the terms of imprisonment are to be 
concurrent and not cumulative, the result is practically the same as it 
would have been if there had been no conviction on the bad count, and 
the defendant has nothing to complain of in such a judgment. Bar- 
tholomew V. United States, 177 Fed. 902, 101 C. C. A. 182; Id., 217 
U. S. 608, 30 Sup. Ct. 697, 54 L. Ed. 901 ; Billingsley v. United States, 
178 Fed. 653, 101 C. C. A. 465 ; Powers v. United States, 223 U. S. 
303, 32 Sup. Ct. 281, 56 L. Ed. 448; Dunbar v. United States, 156 U. 
S. 185, IS Sup. Ct. 325, 39 L. Ed. 390. The second count being suffi- 
cient to sustain the sentence, any insufficiency there may be in the first 
count would not warrant a reversal of the judgment which was ren- 
dered. An examination of the record has led us to the conclusion that 
it does not show the commission of any reversible error. 
The judgment is affirmed. 



AlfLEBr-WILMES JEWELRY CO. T. OSBOBN. 

(Circuit Court of Appeals, Eighth Circuit Marcdi 28, 1916.) 

No. 4572. 

1. Bawkbuptct «=>407(5)— Dischabge — Gkounds fob Refusal— •'Mattbbiallt 

False Statement.** 

A statement, to be materially false, so as to justify the refusal of a 
discharge to a bankrupt, under Bankr. Act July 1, 1898, c. 541, § 14b, 30- 
Stat 560, as amended by Act Feb. 5, 1903. c. 487, § 4, 32 Stat 797 (Comp. 
St 1913, ( 9598), must be not only false in fact in a material matter,- 
but must have been with the intention to deceive. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. S§ 760, 761; 
Dec. Dig. <e=>407(5). 

For other definitions, see Words and Phrases, Second Series, Materially 
False Statement] 

2. Bankbuptcy ^s>467— Review— FrNDiNoa 

The finding of the lower court that a false statement made by the 
bankrupt as to his debts was not made with Intention to deceive is 
presumptively correct, and must be sustained on appeal, unless an obvious 
error of law or serious mistake of fact appear, especially where both 
the master and trial Judge reached the same conclusion. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 929; Dec 
Dig. ^=»467.] 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburg, Judge. 

In the matter of Alexander H. Osbom, bankrupt. From an order 
of the District Court, discharging the bankrupt, the Aller-Wilmes 
Jewelry Company, an objecting creditor, appeals. Affirmed. 

G. M. Sebree, of Springfield, Mo. (W. J. Orr, of Springfield, Mo., 
on the brief), for appellant. 

J. T. White, of Springfield, Mo. (W. H. Horine, of Springfield, Mo., 
on the brief), for appellee. 

Before HOOK and ADAMS, Circuit Judges, and ELLIOTT, Dis- 
trict Judge. 
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ADAMS, Circuit Judge. This is an appeal from an order of the 
District Court of the United States for the Western District of Mis- 
souri, discharging Osborn, the bankrupt, from the payment of his 
debts. When the bankrupt filed his application for a discharge, the 
jewelry company, one of his creditors, entered its appearance in op- 
position to it, and in due time specified its grounds therefor as follows : 

"That the said Alexander H. Osborn did obtain property on credit from 
the objector upon a materially false statement in writing, made to the ob- 
jector for the purpose of obtaining such property on credit, in this: That <m 
the 13th day of August, 1912, the said Alexander H. Osborn did write to the 
objector as follows: *! am frank with everybody, as there are no secrets in 
my business. I have never misrepresented my affairs to any one, as it would 
be snre road to failure. Your account and O. B. Norton is the extent of my 
indebtedness, except a few scattering hundred dollars.* That relying upon 
said written statement the objector thereafter at various times between the 
dates of September 6, 1912, and May 9, 1913, sold and delivered to the said 
bankrupt goods, wares, and merchandise on credit to the amount and 
value of $2,064.09, which account is long past due and unpaid. That said 
statement was materially false, in this: That when it was made, to wit, on 
the 13th day of August, 1912, the said bankrupt was indebted to A. H. Osborn, 
Sr., in the amount of $12,700, and was also indebted to Mrs. Elsie Osborn in 
the sum of $5,000. That at said time the said A. H. Osborn, Sr., and Mrs. 
Elsie Osborn held bankrupt's notes for money loaned him aggregating the 
amounts due each as above stated. That said notes were valid and subsisting 
claims against him, and were all proved up and allowed in the bankruptcy 
court, and participated in dividends distributed by bankrupt's trustee." 

The issue so created was referred to a special master to hear the 
proof and report it, with his findings, to the court for its informa- 
tion. The proof was made, and the special master reported it to the 
court, with his finding adverse to the contention of the objector. Ex- 
ceptions having been duly filed, the judge, after a full hearing and con- 
sideration thereof, overruled them, confirmed the report, and entered an 
order discharging the bankrupt ; hence this appeal. 

[1] Section 14(b) of the Bankruptcy Act, as amended on Febru- 
ary 5, 1903, enacts that: 

"The Judge shall hear the application for a discharge and such prok^fs and 
pleas as may be made In opposition thereto by * * * parties in interest, 
at such time as will give ♦ ♦ ♦ parties in interest a reasonable oppor^ 
tunity to be fully heard, and investigate the merits of the application and 
discharge the appUcant unless he has * * * (3) obtained property on 
credit from any person upon a materiaUy false statement in writing, made 
to such person for the purpose of obtaining such property on credit * t * ** 

From this it appears that the written statement must have been (1) 
materially false, and (2) made for the purpose of obtaining property 
on credit. A statement, to be "materially false" within the meaning 
of this statute, must be not only false in fact in a material matter, 
but must have been made with the intention to deceive. Gilpin v. 
Merchants' National Bank, 91 C. C. A. 445, 165 Fed. 607, 20 L. R. A. 
(N. S.) 1023; Firestone v. Harvey, 98 C. C. A. 420, 174 Fed. 574; 
Peck Co. V. Lowenbein, 101 C. C. A. 498, 178 Fed. 178. And such 
statement must have been made for a certain specified purpose, namely, 
"to secure property from another on credit.*' 

[2] The writing of the letter, set out in the specification of objec- 
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tions by the objector, is admitted. It is also admitted that at the time 
of writing the letter the bankrupt owed his father and his mother a 
large amount of money, not disclosed in the statement, practically 
as specified by the objector, and that the bankrupt, after writing the 
letter, purchased goods of the appellant on credit. Based on these 
admissions and some other evidence, the appellant, invoking the doc- 
trine that one must be held to intend the natural consequences of his 
acts, insists that the discharge should have been refused to the bank- 
rupt. He, on the other hand, contends that the proof, taken as a 
whole, fails to establish that the statement was made with the intent 
to deceive, or that it was made for the purpose of obtaining property 
on credit. On this issue the special master made these special find- 
ings: 

(1) **That Beard [traveling salesman of the appellant] knew when he took 
the orders In September, 1912, that Osborn was Indebted to his parents. Os- 
bom. explained that to Bea^ in connection with his asking for credit, and 
Beard by letter to and in conversation with Aller reported same to him. 
Beard knew that Osborn was jthe onl3' child of his father, who was wealthy, 
quite old, in poor health, and that Osborn would likely Inherit his fortune. 
Beard relied largely on that in recommending Osborn for credit, that he 
would come into possession sooner or later of a large estate, and communi- 
cated these facts to Mr. Aller, the president and principal credit man of the 
<x>mpany. Beard came to Springfield^ and called on Osborn four or five times 
a year." 

And— 

(2) "There was no intent oil the part of Osborn to deceive or mislead the 
company, nor to conceal from It the indebtedness to his parents, nor was he 
seeking to fe|stabllsh a basis of credit, nor was the statement made for the 
purpose of obtaining property or hioney on credit. Nor was the statement 
actuated by any fraudulent purpose on the part of Osborn." 

The learned trial judge of the court below, upon exceptions taken to 
the master's report, made the following statement : 

"After hearing the extended arguments of counsel, and a careful reading 
•of all the testimony and exhibits in the case, together with the briefs and 
menioranda of counsel, I am of the opinion that the findings and conclusions 
of the special master are correct, and that his report should be confirmed. 
Not only have the objecting creditora failed to carry the burden that these 
findings involve gross mistake of fftcts or error of law, but, on the contrary, 
the court feels impelled to the same conclusion upon independent examina- 
tion." 

After analyzing and discussing the facts reported to him by the 
master, the court concludes : 

"As I have said, I think the whole record sustains the finding of the special 
master that this statement was not made with the intent and purpose to de- 
ceive and thereby to obtain from the person to whom it was made property 
upon credit The discharge should be granted accordingly.'* 

In view- qt the manifestly critical analysis of the testimony by the 
master^ as wdl as by the trial judge, and because it appears to us, 
after a careful consideration of the case, that there is abundant evi- 
dence tending to sustain the conclusions so reached, we are dis- 
posed to apply the rule repeatedly laid down by this court that when 
the chancellor has considered confiicting evidence aad made his Gnd- 
ings and decrees thereon, they are presumptively correct, and, unless 
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an obvious error of law or some serious mistake of fact appears, the 
findings and conclusions so reached must be sustained. This is espe- 
cially true when both the master and the trial court agree. Nichols v. 
Elken et al., 140 C. C. A. 563, 225 Fed. 689, and cases cited. 
Judgment is affirmed. 



FISHER MACH. WORKS CO. T. DOUGHERTY. 
(Circuit Court of Appeals, Eighth Circui!f:. February 28, 1916.. Rehearing De- 
nied May 1, 1916.) 
No. 4449. 

1. Tbiai. ^=»418— Dkmttbiikb to Evidencb— Waiver. 

A demurrer to plaintiff's evidence was waived by the introduction of evi- 
dence on the part of defendant. 

[Ed. Note.— For other cases, see Trial, Cent Dig. § 981 ; Dec. Dig. «» 
418.] 

2. Damages ^5» 158(1)— Evidence— Personal Injitbies— Apiijcabilitt to 

Pleadings. 

A petition alleging that plaintifTs legs and the lower part of his body 
were mashed or crushed, and that he was injured internally, the exact 
nature and extent of which he could not more detlnltely state at that time, 
was sufacient, in the absence of a motion to make more specific, to an- 
thorlze evidence that plaintiff was ruptured. 

[Ed. Note. — For other cases, see l!>amages, Cent. Dig. || 441, 443, 444; 
Dec. Dig. «=»158(1).] 

3. Appeal and Ebbob ^=p263(1), 730(2) — QinssiiONS Revxewabud—Bxcbptions 

— ASSIGNHENT OF EbBOB^INSTBUCTIONS. 

Where the portion of the charge alleged to have been erroneous was not 
set out totldem verbis, as required by rule 11 (150 Fed. xzvii, 79 C. C. A. 
xzvli), and no exception was taken to the char^ as given, the judgment 
will not be reversed on an assignment of error to the charge. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. {{ 1516, 
1520, 1522, 1528, 1525, 152^1532, 8014, 8015; Dec Dig. (8s»263<l), 730CJ).i 

4. TbIAL ^=s>252(ll) — iNBTBUCnONS—APPtaCABIUTT TO EVIDENCE. 

Where there was evidence that defendant promised to warn his serr- 
ant whenever other servants were about to perform the woric in connection 
with which plaintiff received his Injuries, a requested charge that the 
plaintiff assumed all of the open, ordinary, and obvious risks of his em- 
ployment was properly refused. 

[Ed. Note.— For other cases, see* Trjal, Cent Dig. § 603 ; Dec. Dig. «=» 
252(11)J 

5. Masteb and Sebvant ^&»294(6) — Injubies to Ssbvant— Duty or Masteb- 

Delegation. 

In an action by a servant for injuries caused by his master's failure 
to use ordinary care to furnish a reasonably, safe place for work, a re- 
quested charge on the negligence of fellow servants was properly refused, 
since that duty could not be delegated by the master. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 1 1164; 
Dee. Dig. €=»294(5).] 

6. Appeal and Ebrob «=>974(1)— Trial ^=»349(2)— Review— Discretion of 

Lower Court— Special Questions to Jury. 

The submission of special questions or findings pf fact to tfle Jury in a 
pergonal injury action is discretionary on the part of the trial court, and 
error cannot be assigned thereon. 

(Ed. Note. — ^For other cases, see Appeal and £rror» Cent Dig. | 8858; 
Dec. Pig. <S=»974(1); Trial, Cent. Dig, j 824; Dec. Dig. <^»349(2).3 

^=»For other ctaei Me lamo topic ft KBT-NUMBBR in aU Kor*Knmlnroa IHgmiM A f Bdtxa 



Digitized by 



Google 



nSHEB MJOm. WOBK& CIO. ▼. DOTJOHERTT 911 

7. Affjuz. akp Sbboi «=»78»— Quesxiors BBViBWABU^-AasiGinaBNT of Eb- 

BOB. 

In an action for personal Injuries, where the verdict was for plaintiff, 
an assignment that the coort erred In refusing to render Judgment fcMr de- 
fendant, instead of plaintiff, presents nothing for review. 

[Ed. Note.~For other cases, see Appeal' and Error, Cent. Dis. K 3025- 
3027 ; Dec. Dig. <&=>733.] 
& Appbal and Ebbob €t»688(1) — Qusstiokb Pbesbnted— Motion fob New 
Tbial. 

An assignment of error relating to remarks of the trial court, which re- 
marks do not appear In the bill of exceptions, but only in the motion for 
new trial, cannot be considered. 

[Ed. Nota— For other cases, see Appeal and Error, Cent. Dig. H 2S94, 
2895; Dec Dig. <9=»6S8(1).] 
9. Afpeai* and Ebbob ^=>977(1) — Questions Reviewabia—Motion fob Nkw 
Tbiai.. 

The ruling of the trial court on a. motion for a new trial Is not review- 
able in the Circuit Court of Appeals. 

[Ed. Note.— For other cases, See Appeal and Error, Cent. Dig. | 3860; 
Dec. Dig. iS=>977(l).] 

In Error to the District Court of the United States for the District 
of Kansas. 

Action for personal injuries by Charles P. Dougherty against the 
Fisher Machine Works Company, a corporation. Judgment for the 
plaintiff, and defendant brings error. Affirmed. 

Ewing C. Bland, of Kansas City, Mo., and Arthur M. Jackson, of 
Leavenworth, Kan. (Glenn R. Donaldson, of Kansas City,. Mo., on the 
brief), for plaintiff in error. 

John H, Atwood, of Kansas City, Mo. (O. S. Hill, of Kansas City, 
Mo., on the brief), for defendant in error. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

CARLAND, Circuit Judge. Dougherty, hereinafter called plaintiff, 
sued the machine company, hereinafter called defendant, to recover 
damages for personal injuries received by him and which he alleged 
were caused by the negligence of the company. At the trial a verdict 
was returned, upon which judgment was rendered in favor of the 
plaintiff. The defendant brings the case here, assigning eight errors on 
which it prays a reversal of the judgment below. 

[ 1 ] First. It is assigned as error that the court erred in overruling 
the defendant's demurrer to plaintiff's evidence. The demurrer was 
waived by the introduction of evidence on the part of defendant, and 
no demurrer was interposed at the close of all the evidence. 

[2] Second. It is assigned as error that the court erred in over- 
ruling the objections made by defendant to the evidence introduced by 
plaintiflFi The evidence admitted, or the fuH substance thereof, is not 
quoted in connection with this assignment of error. Rule 11 (130 
Fed. xxvii, 79 C. C. A. xxvii). In the brief there is a statement under 
this head of two rulings of the court — One, a refusal to strike out a 
portion of an answer to a question propounded by defendant's coun- 
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sel to plaintiff; the other, an admission of 'evidence from the same wt- 
ness that he had no rupture prior to the accident. The motion to 
strike related to a reference to this rupture by the plaintiff when de- 
fendant's counsel was asking him concerning his injuries. Both ob- 
jections were made for the reason that plaintiff did not ^ead anything 
about a rupture. The plaintiff alleged in his petition that "his legs and 
the lower parts of his body were mashed or criished"; tiiat "he was 
injured internally, the exact nature and extent of which plaintiff can- 
not at this time more definitely state." If the defendant thought the 
petition was indefinite as to the injuries received by the plaintiff, it 
could have by motion had it made more specific. No such motion hav- 
ing been made, we think the testimony in tegard to the rupture was 
admissible. 

[3] Third. That the court erred in its instructions to the jury. The 
portion of the charge alleged to have been erroneous is not set out 
totidem verbis. Rule 11. Moreover, the record shows that there was 
no exception taken to the charge of the court as given. 

[4, 6] Fourth. That the court erred in r/ef using to give certain in- 
structions requested by defendant. The instruction refused is not 
set out, as required by rule 11. We have, however, in the interest of 
justice, examined the record, and find that counsel did request two 
instructions, which were refused, and an exception allowed. They are 
as follows : (a) The defendant requests the court to instruct the jury 
that the plaintiff in this case assumed all of the open, ordinary, and 
obvious risks of his employment. This request was inapplicable to 
the case on trial, for the reason that there was evidence that the de- 
fendant promised to warn the plaintiff whenever the servants of de- 
fendant were about to perform the work in connection with which 
plaintiff received his injuries, (b) "Defendant also requests the court 
to define to the jury what is meant by the term 'fellow servant,' and to 
instruct the jury that, if it believes from the evidence that the plaintiff 
was injured by reason of the negligence of his fellow servants, the 
plaintiff cannot recover." This request was properly refused because 
the duty for the violation of which plaintiff sued defendant could not 
be delegated. It was the absolute duty of the defendant to use ordi- 
nary care to furnish the plaintiff with a reasonably safe place to per- 
form his work, and this duty could not be delegated so as to relieve 
the defendant from liability. 

[6] Fifth. That the court erred in refusing to submit ten special 
questions or findings of fact to the jury. This was discretionary on 
the part of the trial court, and there is no merit in the assignment 

[7] Sixth. That the court erred in refusing to render judgment for 
defendant, instead of plaintiff. This assignment presents nothing for 
review. 

[8, 9] Seventh. This assignment of error relates to certain remarks 
which it is claimed the trial court made to the jury on an occasion 
when the jury had reported that they were unaUe to agree. Nothing 
in reference to this appears in the bill of exceptions. It appears in 
the record in this way : Counsel for defendant moved for a new trial 
in the court below, and one of the grounds urged for a new trial were 
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the remarks claimed to have beieii made by the court to* the jury as 
above stated. These remarks were made to appear on the motion for 
a new trial by an affidavit of counsel for defendant, and the proceed- 
ings on motion for a new trial are incorporated in the record filed in 
this court ; but they are not properly a part of the record, as we have 
no power to review the action of the trial court in grantii^ or refus- 
ing a new trial. In order that we may review on writ of error alleged 
errors in the rulings of the trial court, such rulings must be excepted 
to, and the rulings incorporated in a bill of exceptions, certified and 
allowed by the trial judge. 

Eighth. That the court erred in overruling the motion for a new 
trial of this cause.. As we have before said, the ruling of the trial 
court Ml the motioq for a new trial is not reviewable in this court. 

No assignment of error having any merit, the judgment below is 
affirmed. 



HABGO-PARROO. v. BARKLEY et aL 

In r« TUXHORN. 

(Circuit Court of Appeals, Eighth CiFcuit February 28, 1916.) 

No. 158. 

1. Bankbuptot i tt^jJlAO P gnriow to Rbvisb— Obdee to Vacate Adjudica- 

TlOIf. 

Since an order denying the appUcatlon of a creditor to vacate an adju- 
dication in bankruptcy is not appealable, Questions of law raised by it 
may be reviewed by petition to revise. 

[Ed. Note. — ^Fbr other cases, see Bankruptcy, Cent. Dig: f 915; Dec. 
Dig. ^=»440.] 

2. Bawkbuptct ^=>68 — ^Iwvoluntabt PBocamDnvofi — Pebsoiis Bxbmft— » 

"Fabming"— "Tillage of the Soil." 

In Bankr. Act July 1, 1898, c. 541. | 4b, 80 Stat. 547 (Comp. St. 1913, | 
9088), exempting from being adjudicated an involuntary bankrupt those 
engaged chiefly in farming or the tillage of the soil, the word '^farming'* 
and the words ''tillage of the soil" mean the same thing ; and while the 
thi-eshlng by a farmer of his own grain bel<«gs to the industry of farm- 
ing, one who is chiefly engaged in threshing for hire grain raised by. 
others is not within the exemption. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §| 18, 86, 87; 
Dec. Dig. <©=»6a 

For other defloitions, see Words and Phrases, First Series, Farming ; 
TiUage.] 

Petition to Revise Order of the District Court of the United States 
for the Western District of Oklahoma ; John H. Cotteral, Judge. 

In the matter of Julius Tuxhorn, bankrupt Petition of the Hart- 
Parr Company, a corporation, against Adam Barkley and another, 
to revise an order of the District Court denying petitioner's applica- 
tion to vacate the adjudication. Petition to' revise denied. 

«ts>For dtbtr c««et sm saUM topic ft KBX-NUMBfiR In all K«7-Numb«red DigMts ft lodexM 
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Chester I. Long, of Wichita, Kan. (A. G. C. Bierer, of Guthrie, Okl., 
and A. M. Cowan, of Wichita, Kan., on the brief), for petitioner. 

Jesse D. Wall and E. L. Foulke, both of Wichita, Kan. (C. A. Mat- 
son, of Wichita, Kan., on the brief), for respondents. 

Before ADAMS and CARI^AND, Circuit Judges, and TRIEBER, 
District Judge. 

GARLAND, Circuit Judge. [1] This is a petition to reWse an or- 
der of the District Court of the Western District of Oklahoma, deny- 
ing the application of tihe Hart-Parr Company, a creditor, to have 
the judgment of said court, which adjudicated Julius Tuxhorn an in- 
voluntary bankrupt, vacated and set aside. As such an order is not 
appealable, it would seem that as to matters of law it may be reviewed 
by a petition to revise. B-R Electric & Telephone Manufacturing 
Co. V. ^tna Life Insurance Co., 206 Fed. 885, 124 C. C. A. 545. 

[2] The application to vacate the adjudication of bankruptcy alleg- 
ed as the ground thereof that the alleged bankrupt, Tuxhorn, at the 
time the involuntary petition was filed, to wit, January 30, 1915, was 
a person chiefly engaged in farming or the tillage of the soil, and 
therefore could not be adjudicated an involuntary bankrupt The 
court took the evidence upon this question and found the facts as 
follows : 

"The bankrupt, prior to 1912, leased for three years the Nelson ftirm and 
the Adam Barkley farm, each being a quarter section, and was the owner of 
another quarter section in the same locality, which he acqciiired oni May 5, 
1911, where he had his residence and home until he left the state of Okla- 
homa in November, 1914. He fanned said tracts in 1012, and planted crops 
thereon in 1913, but did not raise much crop; the season being dry. In the 
spring of 1914, he plowed 60 to 70 acres on his own land, and planted about 
25 acres in kaffir and maize thereon, and 8 to 10 acres in kaflSr on the Nelson 
farm, but did not cultivate said crops, and the same were sold under at- 
tachment for about $36. He also raised about 115 bushels of wheat on his own 
land in the year 1914, and sold the same for $106^; also raiaedH there a 
small amount of barley. He owned and kept on his farm 6 to S head, of 
horses and a few chickens, and used one or two of these teams In his thresh- 
ing business. He did not raise sufficient feed on his farm for his horses, and 
bought feed for them in the spring of 1914. He did not cultivate or plant upon 
the Barkley farm in the season of 1914. 

"The bankrupt was a single man. He kept his (dothes» trunk, and papers 
in the house on his land, and on September 19, 1914, asked a Mr. Andrews 
and his wife, who resided there since that date and were employed with 
his threshing crew from about August 3, 1914, to September 19, 1914, to stay 
there until spring and harvest the kaffir and maize planted thereon. The 
total value of all crops raised in 1914 upon his land and the leased land was 
not over ?250. Prom April 1, 1914, until August 1, 1914, he was on his land 
less than half the time, and after the threshing season began he was 
there on Sundays and when it rained. No plowing was done thereon after 
September 19, 1914. It was his custom to leave his farm for several days or 
weeks at a time, and turn on a windmill to furnish water for his horses and 
leave them in the pasture. When he was last at the f^rm his personal prop- 
erty there consisted of two two-row Usters belonging to the engine, another 
lister, two wheat drills, three discs, three wagons, and some other smaU 
machinery. (Hie bankrupt stated to one party in August, 191^ that he bad to 
make a stake at threshing or 'go broke,* and that he had made nothing at 
fanning, and in the winter of 1913-14 he advised another party to buy a 
threshing outfit, that he oouM maka money thereby^ and that he had Just as 
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well 'cat ODt' this forming business first as last, and that he, the banlurupt, 
had tried It, but there was nothing In it, and that he had quit farming. 

"The bankrupt purchased, In the season of 1910, or 1911, a J. I. Case thresh- 
ing outfit, consisting of a steam tractor, separator, and attachments and 
equipments, securing the cost by mortgages thereon and on 100 acres of 
wheat and on his farm. He also purchased an eight-bottom gang plow, which 
was used in connection with the tractor engine, for plowing for others for hire, 
and a two-row. lister, also used with the tractor engine, and prior to July, 
1914, he used all of the above in plowing and listing for others and on his 
own land. About July 1, 1914, he leased the J. I. Case outfit, complete, to 
other patties to be run on equal shares. In July, 1914, he bought of the Hartr 
Parr Company another complete threshing outfit, heretofore referred to, the 
engine of which was a gas tractor, suitable for running a threshing machine 
and for plowing and hauling. He operated this latter outfit, employing 
eight to ten hands, the dally expense being about $35 to f40, from about 
August 1, 1914, until he left Beaver county, OkL, for parts unknown, on 
Noyember 25, 1914, and when it was too wet to thresh lie used the said gas 
tractor in plowing for others for hire. He was observed to compute the 
amount of his wheat threshing at 35,000 to 40,000 bushels. 

"It is shown by a bank account that he rec^ved, for threshing, the season 
of 1914, $2.a25, and had an overdraft of $167 ; but it does not appear what, if 
any, his other receipts were therefrom, nor what he received from the 'Case' 
outfit. The average daily run of the HartrParr machine was 700 to 900 bush- 
els, and the charge 6 to 7 cents e^ bushel for threshing wheat. The petition- 
ing creditor did not attempt to show the entire indebtedness of the bankrupt. 
It does appear that he la indebted to the J. I. Case Cowptmy. about ^1,817, 
owes $500 as a farm loan on his land, paid on the cost of the 'Case' outfit, 
$300 for repairs thereon, $249 to the KaurOTez Oil Company for gasoline 
and oil furnished to him in the fall of 1914, the said debt to the Hart-Parr 
Company, and a number of merchandise accounts, ranging from $30 to $150, 
all hieing contracted for threshing outfits and in the operation of the same. 

"The threshing season for wheat in Beaver county, Okl., extends frwn about 
July 1st until late fall. He was still threshing when he left the state in No- 
vember, 1914. After the wheat threshing season there is a threshing season 
for kaffir com and maize, which continues until early spring. In March, 1915, 
such threshing was going on in said Beaver county. The threshing season of 

1912 began in July or August, and continued into the following Man^ In 

1913 the season was shorter, owing to the scarcity of cropa" 

The court concluded as matter of law from these facts that Tux- 
hom was chiefly engaged in threshing for others for hire, and there- 
fore was not chiefly engaged in farming or the tillage of the soil. 

The words "farming or the tillage of the soil," as used in sub- 
division "b" of section 4, Act of July 1 , 1898, express the same thought ; 
that is, the word "farming" and the words "tillage of the soil" mean 
the same thing. Counsel for the petitioner contend that the trial court 
erred in confusing the me^Miing of the word "farming," which re- 
lates to an industry, with the meaning of the word "farmer," which 
relates, to an occupation; that while the facts. proven might sustain 
the conclusion of the court th^t Tuxhorh was not a farmer, they do 
not sustain the conclusion that Tuxhorn was not engaged in farming, 
because, as counsel insist, the threshing of grain is farming, although 
Tuxhorn might not have been a farmer. 

We think, speaking generally, without reference to the facts in 
this case, that the threshing of his own grain by a farmer belongs to 
the industry of farming; but the statute provides that a person, in 
order to be exempted from being adjudicated an involuntary bankrupt, 
must be engaged chiefly in farming or the tillage of the soil, ^d the 
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determination of whether Tuxhorn is within the exemption must be 
-determined from the facts in this case, and we entirely agree with the 
trial court that Tuxhorn was not chiefly engaged in farming or the 
tillage of the soil, but that he was chiefly engaged in the business of 
threshing grain for others for hire, which in our opinion is not farm- 
ing. The purchase within about four years of two complete thresh- 
ing outfits, when considered with reference to the amount of grain 
raised by Tuxhorn and th^ amount of revenue received from thresh- 
ing for others for hire, shows what he was chiefly engaged in. 

Counsel cite the standard dictionaries, and the use of the word by 
the Census Bureau ; but we must confine ourselves to the statute and 
to the facts shown in this particular case ; and witliin those limits we 
have no question but that the conclusion of the court below from the 
facts found was right, and therefore the petition to revise must be 
denied. 

And it is. so ordered. 



SULLIVAN ▼. DAMON et al. 

(Circuit Ck>iirt of Appeals, Blghth Oircult March 20, 1616. Beheailng I>enled 

May 25, 1916.) 

No. 4505. 

Limitation of Actions ^=»105(1) — Computation of Pbbioo — Pendency oi 
Other Action. 

The Iowa lO-year statute of limitations (Code Iowa 1897, { 3447), which 
has been construed by the Supreme Court of that state to run only in fa- 
vor of one in possession under aame claim of right or color of title, which 
he in good faith supposes gives him his right to the property, does not 
run against the one holder of the legal title during the pendency of a suit 
by the one in possession to have the title holder declared trustee for him 
in which suit the final decree was against the claimant in possession. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent Dig, | 514 ; 
Dec. Dig. <S=>105(1).] 

In Error to the District Court of the United States for the Northern 
District of Iowa ; Henry T. Reed, Judge. 

Ejectment by Albert N. Damon and others against John Sullivan. 
Judgment for plaintiffs (218 Fed. 526), and defendant brings error. 
Affirmed. 

Alfred Pizey, of Sioux City, Iowa (D, H. Sullivan, of Sioux City, 
Iowa, on the brief), for plaintiff in error. 

John E. Stryker, of St. Paul, Minn., for defendants in error. 

Before. ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. This was a suit in ejectment, brought by 
defendants in error, who were the sole heirs of ^lyron H, Dainon^ de- 
ceased, to recover possession of a tract of land situated in O'Brien 
county, Iowa, patented to their ancestor in 1901. After the issuance 
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-of die patent to him, some time in 1903 Sullivan (the plaintiff in error) 
commenced a suit in equity in the court below against the patentee, 
asserting that he, by his settlement upon the land in question under the 
homestead laws of the United States prior to the issuance of the patent 
to Damon, had acquired title to it, and that through error of law the 
patent had been issued to Damon, when it should have been issued to 
him, and his prayer was that Damon (the defendant in that suit) should 
be decreed to hold the legal title in trust for him (Sullivan). During 
the pendency of that suit Myron H. Damon died, and some time in 1912 
the suit was revived against the defendants in error as his heirs at 
law. In 1913, after a full hearinjg^, a final decree was entered dismissing 
the bill on the merits, and awarding the land to the defendants in error 
as the surviving heirs of the patentee. SulKvan v. Damon (D. C.) 202 
Fed. 285. 

The defendant Sullivan was in possession of the krid during the 
pendency of the equity suit, and upon his refusal to surrender its pos- 
session plaintiffs brought this suit to recover it from him. In their 
petition plaintiffs set forth, among other things, the claim which Sulli- 
van had asserted to»the land, and the facts relating to the bringing of 
the equity suit by him, and the entry of the final decree therein. De- 
fendant, Sullivan, in his substituted and amended answer, admitted 
that he brought the equity suit, contesting the validity of the Damon 
patent as against his homestead claim, and that final decree was entererl 
therein against him ; but he alleged that no issue relating to his claim 
of title by adverse possession was there tried, and that the only issue 
there involved was whether the land department of the United States 
had erred as a matter of law in issuing the patent to Damon instead of 
to him. He further alleged that his equity suit was commenced on 
February 20, 1901, and that he had been for years prior thereto in the 
actual, open, hostile, notorious occupancy and possession of the land 
adverse to and exclusive of any and every other right or claim; that 
his possession continued for more than 10 years after the commence- 
ment of that suit, during which period of time neither Myron H. 
Damon nor his heirs (plaintiffs herein) brought any action for the re- 
covery of the real estate, or the possession thereof, nor took any steps 
to bring the equity suit to trial ; that by such acquiescence and laches 
any right, title, or interest which plaintiffs may have had in the land 
has been abandoned and ld6t, and barred of remedy by the statute of 
limitations of 10 years. A demurrer filed to this' ansWer was sustained 
by the trial court, and, defendant declining to plead further, judg- 
ment was rendered against him, for the reversal of which this writ of 
error is prosecuted. 

The defendant makes these assignments of error: 

"(1) That the court erred In sustaining the demurrer to the amended and 
snbBtitated answer filed in tbl» cause, for the reason that the statements and 
allegations contained in said answer pleading title in this defendant and plain- 
tiff in error to the real estate in controversy by adverse possession and the 
statute of Umltatlons, state a good and valid defense to the petition of the 
plaintiffs." ' 

"(2) That the court erred in entering final judgment in this cause against 
this defendant and plaintiff in error and in favor of the plaintiffs for the same 
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This case is thus simplified and reduced to the question whether the 
Iowa statute of limitations (section 3447, Code Iowa 1897), which re- 
quires the bringing of an action for the recovery of real estate within 
10 years after the cause of action accrues, was tolled in favor of the 
plaintiffs in this case during the pendency of the equity suit. If so, 
inasmuch as that was for a period in excess of 10 years before this 
action was brought, the defendant's title based on adverse possession 
cannot prevail. 

The Supreme Court of Iowa, in decisions relating to its local stat- 
utes, which are binding upon federal courts, has held that, in order to 
enable a party to rely on the statute of limitations, he must be in the 
actual adverse possession under a claim of right or under a color of 
title. Larum v. Wilmer, 35 Iowa, 244 ; Hintrager v. Smith, 89 Iowa, 
270, 56 N. W. 456; Litchfield v. Sewell, 97 Iowa, 247, 66 N. W. 104; 
Goulding v. Shonquist, 159 Iowa, 647, 141 N. W. 24. See also to the 
same effect St. Paul M. & M. Ry. Co. v. Olson, 87 Minn. 117, 91 N. 
W. 294, 94 Am. St. Rep. 693. 

In Goulding v. Shonquist, supra, the Supreme Court said : 

"These words 'claim of rl^ht' or 'claim of title' are often used In the same 
sense. It is difflcolt to give an exact definition that wonld be applicable In all 
caseB» bat there must be some claim of right or title er interest in or to the 
property by which the possessor, in good faith, supposes he has a right to the 
property, and under which he continues in possession, and which, when hdd 
openly for the requisite length of time, with the intention of holding against 
the true owner and aU others and adversely, ?riU ripen into a title." 

In view of these authorities, and others of like character, the trial 
court held that the equity suit instituted by Sullivan in 1903, and pros- 
ecuted to a final decree against him in 1913, presented a fatal obstacle 
to his title by adverse possession. To this contention, after examining 
and considering the foregoing cases and many others to which our at- 
tention has been called by counsel in the case, we feel constrained to 
agree. 

It is inconceivable that Sullivan, at the time this suit was instituted 
in September, 1914, or for some time prior thereto, when, as he claims, 
the statute was running against plaintiffs' cause of action, could have 
believed, in good faith, that he had a claim or color of title to the land. 
The decree in the equity suit had, in a most solemn way, advised him 
that he had no such claim or color of title, apd the pendency of that 
suit from 1903 to 1913, during which time the present plaintiffs were 
contesting his pretensions in the only permissible way, affords very 
conclusive assurance that these plaintiffs were not acquiescent in Sulli- 
van's claim. In Litchfield v. Sewell, supra, 97 Iowa, loc. cit. 251, 66 
N. W. 104, the Supreme Court of Iowa said (citing in support Wash- 
burn's Real Property) : 

"The whole doctrine of adverse possession rests upon the presumed acquies- 
cence of the party against whom it is held." 

During this period of 10 years the plaintiffs in tiiis case were de- 
fending their claim of ownership of the property against Sullivan 
whenever the progress of the equity suit permitted them to do so. To 
now hold that the statute of limitations was riuming against plaintiffs 
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during the pendency of that suit would, in eSect^ permit Sullivan to 
make use of its protraction, presumably within his own control, to 
accomplish for him what the suit itself failed to do. Such a holding 
would offer a premium to protracted litigation, and convert merited 
defeat into unmerited victory. 
The judgment of the District Court was right, and must be affirmed. 



BABTON LUMBBR & BRICK CX). v. PRSWITT. 

In re YOUNG COMMISSION CO. 

(drcalt Court of Appeals, Eighth Circuit Mardi 27, 1916w) 

Na 450a 

BaNKBITFTCT ^=»461 — ^APFKAUS— '^PBOCEBDINO in BaNKBUPTCT" — 'K/ONTBO- 
VEBSY IN BaNKBUPTCT." 

A petition by an intervener in foanJcniptcy proceedings, dainiing an equi- 
table right to a portion of the OMHiey, recelyed by the tnistee for a con- 
tract completed by a state recover before the petition in bankruptcy was 
filed, equal to the amount of the material famished by the intervener for 
the completion of the building, recognized the title of the trustee to the 
fund, and is a ''proceeding in bankruptcy," within Bankr. Act July 1, 1898, 
c. 541, S 25a, 80 Stat 558 (Compi St 1913^ > 9609), providing that appeals 
may be taken in bankruptcy proceedings from a judgment allowing or re- 
jecting a debt or claim of $500 or over, provided it be taken within 10 
days after the judgment appealed flrom has been rendered, and not a "con- 
troversy in bankruptey," within section 24a, giving appellate jurisdiction 
over such controversies under which an appeal may be taken within 6 
months. 

[Bd. Nota— For other cases, see Bankruptcy, Cent Dig. §§ 920-923; 
Dec. Dig. ^s»461. 

For other definitions, see Words and Phrases, First and Second Series, 
Bankruptcy Proceeding; Conti^vetsy Arising in Bankruptcy Proceed- 
ings.] 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

In the matter of the Young Commission Company, bankrupt. From 
an order denying a petition by the Barton Lumber & Brick Company 
against W. W. Prewitt, as trustee in bankruptcy, to recover the value 
of materials furnished the bankrupt, the petitioner appeals. Appeal 
dismissed. 

Baker & Sloan, of Jonesboro, Ark., for appellant 
J. R. Tumey, of Jonesboro, Ark., for appellee. 

Before ADAMS and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. Prior to the institution of proceedings in 
bankruptcy against it, the Young Commission Company brought a 
suit in the chancery court of Mississippi county^ Ark., to protect it- 
self against certain threatened suits by its creditors, in which Hugh 
Wells was appointed receiver, and directed by the order of appoint- 
ment — 
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"to take charge of all assets of said compaiiy, to edllMt ontMiaiidiliff acconntSy 
defend any suit now pending against said company^ make an inventory of all 
the assets of said company, and in general to protect and preserve the assets 
of said company, subject to the orders of the chancellor from time to time, 
with a view to the best interests of all parties concerned therein." 

Afterwards, on March 23, 1914, Wells, the receiver so appointed, 
ordered from the Barton Lumber & Brick Company, appellant here- 
in, certain lumber, amounting in value to $363.49, for the purpose of 
completing a certain contract for the construction of a building in 
Osceola, Ark., for one Patterson, which the Young Commission Com- 
pany had, before its bankruptcy, contracted to build. 

On April 18, 1914, an involuntary petition in bankruptcy was filed 
against the Young Commission Company, upon which it was duly 
adjudicated a bankrupt, and the appellee, Prewitt, chosen as its trus- 
tee. The trustee cdlected from Patterson the full amount of the 
contract price for the construction of the building by the bankrupt, 
which amounted to $716, and this amount was deposited by him in 
the bank with other funds belonging to the bankrupt estate, and was 
checked against by the trustee from time to time in payment of 
costs and claims adjudged to be entitled to priority, and for other 
purposes. By payments made in this way the fund was reduced 
to $100. Subsequently the trustee collected other moneys and has 
sufficient on hand in this commingled account to pay the appellee's 
claim, if ordered to do so. 

The appellant, having never been paid the amount due it for the 
lumber sold to Wells, the state receiver, filed a petition in interven- 
tion in the bankruptcy case as an adverse claimant, setting up the 
facts already detailed, and claimed that the collection by the trustee 
of the amount of the contract price for constructing Patterson's build- 
ing, including the value of the lumber, furnished to receiver Wells by 
the Barton Lumber & Brick Company, conferred upon it a superior 
right to so much of the money in the hands of the trustee as was 
necessary to pay its claim for the lumber furnished to Receiver 
Wells. It thereby recognized the title to and possession of the fund 
by the trustee, and asserted its rights to have it so administered or 
distributed as to recognize its equitable right thereto, to the extent 
of its claim of $363.49. 

On April 17, 1915, the District Court made an order allowing to 
the intervener the sum of $100, the lowest balance left in the bank 
in the commingled fund, as a preferred claim, but disallowed the 
balance. On April 17, 1915, appellant filed its assignment of error, and 
on June 18, 1915, it perfected its appeal by giving the required bond 
and securing an order granting the appeal. 

From these dates it appears that the appeal was not taken within 
10 days after the judgment rejecting the claim, as made, •was render- 
ed. Neither did the amount involved aggregate the sum of $500, 
cm: over, as required by section 25 (a), to confer . the right of appeal 
thereby conferred. But appellant contends that section 25 (a) con- 
cerning proceedings in bankruptcy is not applicable to this case, but 
that the appeal was taken under and in accordance with the provisions 
of section 24 (a)/ which pehnits appeals in '* controversies arising in 
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bankf^ptcy proceedings** at. any time within 6 months from the order 
appealed from regardless of the amount involved. 

The questipn thus arises, whether the intervening petition of ap- 
pellant was a proceeding in bankruptcy, or a controversy arising in 
bankruptcy proceedings, within the meanine of those sections. An ex- 
•amination of the intervening petition discloses, as already indicated, 
that the appellant recognized the title to and possession of the fund 
in the trustee for administration under the orders of the bankruptcy 
court, and asserted its right to have it so administered or distributed 
as to recognize its equitable title to the fund, at least to the extent 
of its claim of $363.49. This, on the authority of Coder v. Arts, 213 
U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008, consti- 
tuted a proceeding in bankruptcy, as distinguished from a controversy 
arising in bankruptcy proceedings, within the meaning of sections 
25 (a) and 24 (a), respectively, and as such proceeding it was subject to 
the provisions of section 25 (a), and should have been appealed if at 
all, in accordance with its provisions. 

Because the amount involved was not $500, or over, and because the 
appeal was not taken within 10 days after the judgment appealed from 
was rendered, the appeal was improvidently allowed, and, on the au- 
thority of Coder v. Arts, must be dismissed. 

It is so ordered. 



WILSON V. SANDS et aL 
(Circuit Conrt of Appeals, Eighth Circuit. Marcb 9, 1016.) 
Na 44ia 

1. Coin»EoifisE AND Skttlehent ^=»23(3) — Cancbllatton — EviDENCB— Fbattd 

— MlffTAJOB. 

In a suit to cancel a contract for title settlement of personal injuries to 
a passenger, evidence held not clear, unequivocal, and certain that the 
contract was procured by fraud or mistake, and therefore not to Justify 
setting It aside. 

. fBd. Note. — For other cases, see Compromise and Settlement, Oeilt. Dig. 
S 94 ; Dec. Dig. «=:>23(3).] 

2. Appeal and Eb&ob ^s»1009(1) — Review — Findings of Fact — Equitablb 

Suit. 

The conclusion of the lower conrt in a suit to cancel a contract of set- 
tlement for fraud or mistake, based on oral testimony and depositions, is 
presumptively correct, and should be followed on appeal, unless an obvi- 
ous error Is found in the application of the law, or a serious and impor- 
tant mistake in the consideration of the proofs. 

[Ed. Note. — ^For other cases^ see Appeal and Error, Cent. Dig. |) 3970, 
3978; Dea Dig. <S=>1009(1).] 

Appeal from the District Court of the United States for the West- 
em District of Arkansas; Frank A. Youmans, Judge. 

Suit by Miss Artie Wilson against George L. Sands and others to 
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cancel a contract of coinpromise and settlement Decree for the de- 
fendants, and complainant appeals. Affirmed. 

I. W. Crabtree, of Memphis, Tenn. (J. M. Shinn, of Jasper, Ark., 
and Anderson & Crabtree, of Memphis, Tenn., on the brief), for ap- 
pellant. 

W. B. Smith and J. Merrick Moore, both of Little Rock, Ark., for 
appellees. 

Before ADAMS and GARLAND, Circuit Judges. 

ADAMS, Circuit Judge. Artie Wilson, the appellant, sustained an 
injury when a passenger on the Missouri & North Arkansas Railroad, 
operated by the appellees, Sands, McDonald, and Holt, as receivers, 
and presented claim for damages against them. Negotiations followed, 
which resulted in a compromise and settlement whereby the receiv- 
ers paid her $235, besides paying her doctor bills, amounting to some 
$300 more. Pursuant to the terms of the settlement the appellant 
executed and delivered to the receivers a release of any and all claims 
or demands existing against them for and on account of the injury 
so received by her. 

This was a bill in equity to rescind the contract of settlement so 
made and cancel the release executed by appellant. It is alleged 
in the bill that the settlement was brought about and her release 
secured by fraud and deception practiced by the agents of the re- , 

ceivers upon her, and that it was the result of a mutual mistake of | 

facts. The defendants in their answer deny specifically these alle- | 

gations. I 

[ 1 ] The case came on for hearing before the court below where oral | 

evidence and testimony taken by depositions were heard. The evi- 
dence on the part of the plaintiff tended to show that she receivoi i 
an injury occasioned by the derailment of the car in which she was | 
seated; that she was prevented from working to her full capacity 
for some time; that it was four months, or more,- bef<M-e she was 
able to go back to her work, she being a masseuse ; that during this 
time she suffered much pain. Her testimony also tended to show 
that the physician, acting for the defendant railroad company, and 
a claini agent for that company, soon after the injury was sustained, 
made representations to her to the general effect that her injury 
was not permanent, that she would be well in three or four weeks, and 
that it would be best for her to compromise and settle her case, if 
she could get a fair and reasonable amount, and that representations 
of this kind resulted in her making an agreement to settle on the terms 
already indicated. 

Testimony of the defendants, including that of the physician and 
the claim agent, is to the effect that her chief injury was to her finger; 
that the doctor told her, in his opinion, the finger would soon re- 
cover, and that her injury would not be permanent; that he did not 
think it advisable to settle the matter right then ; that the wound had 
not progressed sufficiently for him to be positive as to its extent or as 
to the duration of her inability to work. He swears positively that he 
did not assure her that her finger would get well, that he only gave it 
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to her as his opinion that the probability was that tfie finger would get 
well, and that such was his honest opinion. 

The claim agent testified, in effect, that the question of settle- 
ment was first mentioned eight days after the injury, and that Miss 
Wilson broached the matter to him first. He says that he and, she 
talked about her hand and finger, and talked the matter over fully 
the morning of the day the settlement was made. He said he told 
her the information he had received from the doctors who had seen 
her hand was to the effect that they believed her finger would get all 
right in three or four weeks, and he says that on ^tfiat basis he advised 
her that it would be all right, and they talked the matter over and final- 
ly arranged the settlement on the terms stated. 

The evidence in this case, so far as it concerns the fraud and mis- 
take upon which is based the right to set aside the release in question, 
consists mainly of the testimony of the plaintiff in her own behalf 
and the doctor and claim agent of the defendants on their behalf. 
To this evidence just epitomized we have given careful consideration, 
bearing in mind the interest of both parties involved in this case, 
and the, disadvantage under which a claimant generally acts in the 
♦matter of making settlemients of this kind under like circum- 
stances. . As a result, we are not persuaded that plaintiff, upon whom 
the burden rested, made out a case within the spirit and meaning of 
the well-established rule of this and the Supreme Court which requires 
that the evidence adduced to set aside a written contract must be clear, 
unequivocal, and certain. Mastin v. Noble, 85 C. C. A. 98, 157 Fed. 
506, and cases cited. And see C. & N. W. Ry. Co. v. Wilcox, 54 C. C. 
A. 147, 116 Fed. 913, for an instructive opinion on a case similar to 
this; on the contrary, we think the proof well warranted the conclu- 
sion reached below. 

[2] Moreover, this conclusion is presumptively correct, and accord- 
ing to well-recognized practice should be followed, unless an obvious 
error is found to have occurred in the application of the law or a 
serious and important mistake made in the consideration of the proof. 
Mastin v. Noble, supra; Babcock v. DeMott, 88 C. C. A. 64, 160 Fed. 
882, 885. 

Finding neither of these in the proceedings before tiie trial court, 
its decree should not be disturbed. 

It is accordingly afiirmed. 

.a 

McSHANN T. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit March 18, 1916.) 

No. 4368. 

1. POfff OrnCB «S»42— OPnSlfSBS-^AMPXBINO WrTH MAIX/— '*LBTTXB iNTXNDED 
TO BB CONVBTSD BT MAIL." 

Decoy letters addressed to fictitious persons, which were placed in the 
mails by post office inspectors, so as to be carried over the route of a sus- 
pected railway mail clerk, and Intended to be removed from the mails at 
the end of his route without being carried to the place of address, are let- 
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ters Intended to be conveyed by mail, within Penal Ck>de (Ad March 4^ 
1909, c. 321) § 195, 35 Stat 1125 (Comp. St. 1913, f 10365), maJking it ptrn- 
Ishable for an employe in the postal service to detain, delay, or open any 
"letter Intended to be conveyed by mail." 

[Ed. Note.— For other cases, see Post Office, Cent Dig. i «! ; Dec. Dig. 

<8==>42.] 

2. Indictment and Information ^=»nO(3) — ^TAMPERiNa with Maiu 

An Indictment against a railway mall clerk, which diarged in separate 
counts the offenses of detaining and delaying, secreting, embezzling, and 
destroying, and selling, abstracting, and removing the contents of letters 
placed in the malls, in the language of the statute, and specifically de- 
scribing the letters* Is sufficient 

[Ed. Note. — For other cases, see Indictment and Infoi^ation, Gent. Dig. 
§§291-294; Dec. Dig. <$=»110(3).] 

In Error to the District Court of the United States for the West- 
ern District of Oklahcmia ; John H. Cotteral, Judge. 

Lewis H. McShann was convicted of tampering with mail intrusted 
to his custody, and he brings error. Affirmed. 

B. B. Blakeney and James H. Maxey, both of Muskogee, Okl., for 
plaintiff in error. 

John A. Fain, U. S: Atty., of Lawton, Okl, and W. Boothe Mer- 
rill, Asst. U. S. Atty., of Oklahoma City. 

Before ADAMS and GARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. This was an indictment against plaintiff 
in error, McShann, for violating provisions of section 195 of the fed- 
eral Penal Code of 1910, as follows : 

"Whoever, being a postmaster or other person employed in any department 
of the postal service, shaU unlawfully detain, delay, or open any letter 
• ♦ ♦ intrusted to him or which shall come into his possession, and which 
was intended to be conveyed by mall, or carried or deUvered by any carrier, 
messenger, agent, or other person employed in any department of the postal 
service, or forwarded through or deUvered from any post office or station 
thereof established by authority of the Postmaster General ; or shall secrete, 
embezzle, or destroy any such letter; ♦ ♦ ♦ or shall steal, abstract, or 
remove from any such letter ♦ ♦ ♦ any article or thing contained therein, 
shall be' fined not more than Ave htmdred dollars, or imprisoned not more 
than five years, or both." 

The indictment charges McShann in nine separate counts with (1) 
detaining, delaying, and openhig a certain letter addressed to one Eliza 
White, Columbia, S. C, and specifically otherwise described in the 
indictment ; (2) secreting, embezzling and destrc^ing that letter ; (3) 
stealing, abstracting, and removing the contents of that letter ; (4) de- 
taining, delaying, and opening a certain letter addressed to Miss Mary 
Richards, North McAlester, Okl., and otherwise sufficiently described; 
(5) secreting, embezzling, and destroying that letter ; (6) stealit^, ab- 
stracting, and removing the contents from that letter; (7) • detaining, 
delaying, and opening another letter addressed to Miss Celestia Thomp- 
S(Mi, Haileyville, Okl. ; (8) secreting, embezzling, and destroying that 
letter ; and (9) stealing, abstracting, and removing the contents of that 
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letter. It charges diat each of these letters came mto the possession of 
and were intrusted to the defendant while acting as a substitute^ rail- 
way postal clerk in the McAlester-Sayre railway post office, and were- 
intended to be carried by the United States mail.i 

- The defendant entered a plea of not guilty, and the case was brought 
on for trial, resulting in a vet'dict of guilty on the first six counts and 
of not guilty on the last three counts, and he was sentenced on. each 
of the counts on which he was convicted to imprisonment in tht peni- 
tentiary for ^ period of 2 years and 6 months on each count ; the time 
of imprisonment on the seyetal counts running concurrently. From 
this judgment and sentence the defendant prosecutes error* 
[1] He assigns for error the following : 

"First. The court erred In f&Ulng and refusing to chaise the juUf as re- 
quested by the defendant, that no conviction could be had, for the reason that 
neither of the packages charged in the Indictment to have been taken, broken, 
mutilated, or the contents of which Is charged to have be«n embessxled, was 
deposited In said post office, or In any post office in the United States, with the 
Intention that th^ same shotild be transported a^iikall, aa&d thst the same 
did not come into the hands, custody, jor charge of the defendant as mail for 
transportation, and that the same was not mall, and the United States was 
not obligated and had not undertaken to transport the same, , but that the 
same was left and placed therein, to be removed therefrom, and not trans- 
ported as mail, and the taking of the same would not be a violation of the 
postal laws of the United States, and would not sustain a conviction under 
the Indictment on which the deiTendant was being tried, and would not sustain 
a conviction on any count thereof. 

"Second. That the court erred in stating to the jury in ills Instruction^ 
that the law authorises these otHcials of the department, t^ese Inspectors. 
to adc^ a plan of that character to. detect and dlsooiver crime, and in 
charging that the tampering, taking, delaying, molestixig, abstraction, secre- 
tion, appropriation, or embeszlement of the same an offense was committed. 

''Third. The court erred in entering judgment upon the verdict returned 
herein, for the reason that the evidence did not establish a public offense, in 
this; That the package placed in the post office by the. witnesses, George H. 
Lewis and O. O. Pierce, as to which the defendant is charged with secreting,, 
abstracting, appropriating, and destroying the same,, and embezzling the con- 
tents thereof, were not parcels or letters placed In said post office in good 
faith for transportation, and was not such mall for which a conviction could 
be had for such interferience, attraction, ooolesting, secretion, approi»riation^ 
and embezzlement." 

• The meaning of these assignments, as argued by defendant's coun- 
sel, is 'that, inasmuch as the proof showed that the letters were pre- 
pared by post office inspectors and caused to be placed within the 
mail bag on defendant's route, addressed to fictitious i)ers6ns, intend- 
ed to b^ intercepted and removed from the bag on- or before the ar- 
rival of the train at the end of defendant's route, in the event tbey 
were tiot tampered .with by him, withoiit being carried forward to 
their destination as shown on the addressed envelopes, they, and each 
of them, were not "intended tp be conveyed by mail," within the mean- 
ing of the statute. In other words, the contention is that the use of 
decoy letters by inspectors of the United States to .detect crime per- 
petrated against the postal establishment was unwarranted, and that 
such letters were not "intended to be conveyed by mail" within the 
meaning of the statute. This presents a question which was long ago 
decided by the Supreme Court of the United States adversely to the 
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defendant's contention. Grimm v. United States, 156 U. S. 604, 15 
Sup. Ct. 470, 39 L. Ed. 550; Goode v. United States, 159 U. S. 663, 
16 Sup. Ct. 136, 40 L. Ed. 297; Montgomery v. United States, 162 
U. S. 410, 16 Sup. Ct. 797, 40 L. Ed. 1020; Hall v. United States, 168 
U. S. 632, 18 Sup. Ct. 237, 42 L. Ed. 607; Scott v. United States, 172 
U. S. 343, 19 Sup. Ct. 209, 43 L. Ed. 471. These assignments are 
therefore without merit 

[2] It is argued that the indictment is insufficient, in that it fails 
to charge a public offense. This argument is also without merit. It 
charges the separate offenses in the language of the statute, and with 
every requisite detail. 

The judgment is affirmed. 



WHITTBD V. SOUTHWESTERN TELEGRAPH A TELEPHONE CO. 

(Circuit Oonrt of Appeals, Elghtb Olrcult March 9, 1916.) 

No. 4604. 

1. Masteb and Servant ^=s>300— Toets or Servant— LiABiLrrr of Master. 
A master is liable for the torts of his servant, committed in the course 
of his employment and within its scope. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. { 
1209; Dec. Dig. «=»300.1 

2'. Master and Servant <8=s»3d2(2) — ^Master's Lxabilttt to Third PaBSORs— 
Evidence — Scope of Eicflothent— Assault and Battbrt. 

In an action for assault and battery, committed by defendant's general 
manager after he had rightfully ejected plalntiif from defendant's tele- 
phone booth, using no more force ttian necessary, evidence held suffldent 
to take to the jury the question whether the subsequent assault, follow- 
ing almost immediately thereafter, was a continuance of the first assault, 
so as to render the defendant liable, or was a mere personal quarrel, 
having no relation to the duties of the general manager. 

[Ed. Note.-— For other cases, see Master and Servant, Cent Dig. 1 1275 ; 
Dec. Dig. <@=s>332(2).] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action by Burt Whitted against the Southwestern Telegraph & Tele- 
phone Company. Judgment ioj; defendant on a directed verdict (217 
Fed. 835), and plaintiff brings error. Reversed and remanded, with- 
directions to grant a new trial. 

R. E. Wiley, of Little Rock, Ark., and Joe Hardage and T. N. Wil- 
son, both of Arkadelphia, Ark., for plaintiff in error. 

A. P. Wozencraft, of Dallas, Tex., and Walter J. Terry and Ed- 
ward B. Downie, both of Little Rock, Ark., for defendant in error. 

Before ADAMS and CARLAND, Circuit Judges. 

ADAMS, Circuit Judge. Whitted, the plaintiff below, brou|[ht this 
suit against the telephone company to recover damages sustained by 
him by reason of an assault and battery committed by one John Grogan, 
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alleged to have l^en been acting as agent of the company and within 
the soope of his eti^ploynient. At the close of all die. evidence the 
court instructed the jury to find a verdict for the defendant This was 
done, and judgment was rendered for the defendant Plaintiff pros- 
ecutes error. 

The evidence tended to show that the defendant telephone company 
maintains a public office in the depot of the St. Louis, Iron Mountain 
& Southern Railway Company, at Arkadelphia, Ark., for sending and 
receiving telephonic messages, the use of which was offered to the 
public for a consideration to be paid therefor ; that the plaintiff, Whit- 
ted, having occasion to converse with a patron, entered one of the 
booths provided for that purpose, and called the operator at central 
station to sectu-e the necessary connection. Some delay ensued, and 
plaintiff being then intoxicated, began abusing and cursing the operator, 
kicking the sides of the booth, t^ating the receiver against tiie tele- 
phone box, and otherwise creating disturbance. At this juncture 
John Grogan, the general manager of the defendant company, appeared 
upon the scene and ordered the plaintiff to cease his disturbance and to 
behave properly if he desired to use the booth. This not having the 
desired effect, but promoting more profanity and disturbance, Grogan 
forcibly ejected plaintiff from the booth, telling him he wanted no 
trouble with him ; that all he wanted was that he should behave him- 
self properly when transacting business there. He told plaintiff, if 
he would go away awhile and come back again, he would probably be 
able to get his party. This conversation occupied but little time, one 
witness putting it at 20 or 30 seconds. Hot words passed, and threat- 
ening attitude was taken byWhitted, and Grogan fearing for his 
personal safety, drew back and hit plaintiff a hard blow in the face 
with his fist. 

[1] It is not contended that Grogan used more force in ejecting 
plaintiff from the booth than was reasonably necessary to get rid of 
him, and protect defendant's property from injury, and secure effi- 
ciency in the public service; and it is not contended that defendant 
would be liable to plaintiff for an3rthing connected with that first as- 
sault. It is contended, however, that the second assault, when Grogan 
struck plaintiff in the face, was tmwarranted and actionable. It is 
well settled that the master is liable for the torts of his servant when 
they are done in the course of his employment and within its scope. 
New Jersey Steamboat Co. v. Brockett, 121 U. S. 637, 7 Sup. Ct 1039, 
30 L. Ed. 1049; Texas & Pacific Ry. Co. v. Scoville, 62 Fed. 730, 10 
C. C. A. 479, 27 L. R. A. 179; Goodwin v. Cincinnati Traction Co., 
175 Fed. 61, 99 C. C. A. 661. 

[2] The contention of the defendant in this case is that, although 
the first assault made by Grogan upon the plaintiff, ejecting him from 
the booth, was within the scope of his employment, it was justified 
by the obligation resting on Grogan to protect the pr<^)erty of the 
defendant and conserve the efficiency of its service ; but that the sec- 
ond assault was so disconnected from the first as not to have been a 
part of it, and was not an act done in the interest of the defendant or 
the conduct of its business, and therefore was not within the scope 
of Grogan's employment in such way as to reader the defendant liable 
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for It. On the contrary, the contention is that it was a distinct and 
personal controversy between Grogan and the plaintiff, culminating 
in a personal quarrel between the two. 

A careful and attentive reading of all the proof satisfies us that 
there was substantial evidence arising, not only from the facts proven, 
but from the reasonable inferences deducible from them, to the effect 
that the second assault was a mere continuation of the first, and com- 
mitted by Grogan for the purpose of preventing a continuance of the 
disturbance by plaintiff — enough, at least, to justify a submission of 
the issue to the jury whether or not the assault was committed in the 
interest of the defendant and within the scope of Grogan's employ- 
ment, or whether it was a mere personal quarrel having no relation to 
the duty of Grogan to his master. A case involving facts qtrite sim- 
ilar to those in the present case (Pennsylvania Mining Co. v. Jarnigan, 
222 Fed. 889, 138 C. C. A. 369) was recently before us. In it we held 
that the question whether the assault was personal, or representative 
of the master, was for the jury ; so in this case we think the District 
Court should have submitted the issue presented to the jury ander ap- 
propriate instructions. 

The judgment must therefore be reversed, and cayse remanded, 
with directions to grant a new trial. 



UNITED STATES v* SALOMON. 

(Circuit Court of Appeals, Fifth drcnlt. Ai)ril 14, 1918. Rehearing denied 

May 20, 19ia) 

No. 2900. 

ALIENS «S=»71%, New, vol. 7 Key-No. Series— NAXuaAUZATiON—CANCKi-LATioN 
OF Cbbxificati>— Affidavit. 

Under Comp. Stat. 1913, § 4374, making It the duty of the United Statea 
attorneys, on affidavit showing good cause, to Institute proceedings to aet 
aside and cancel a certlflcate of citizenship on the ground of fraud, or 
that it was iUegally procured, an affidavit vrhlch shows that the certificate 
was granted on the same day the petition was filed, contrary to section 
4354, but which does not show that there was any ground for refusing the 
certificate, does not show good cause, even though the requirement of the 
latter section that action should not be taken on the petition until 90 days 
after It was filed was mandatory, since the remedy for violation thereof 
was by objection In the proceedings, and tiie remedy by cancellation was 
only Intended for cases In which Injury resulted. 

Maxey, District Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Proceeding by the United States against Oscar Ernst Moritz Salo- 
mon to cancel a certificate of citizenship. From a decree dismissing 
the proceedings (231 Fed. 461), the United States appeals. Affirmed. 

Walter Guion, U. S. Atty., of New Orleans, La. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge.. 
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WALKER, Circuit Judge. This is an appeal from a decree dismiss- 
ing a proceeding instituted on February 3, 1915, by the district attor- 
ney under the statute which provides that : 

"It shall be the duty of the United States district attorneys for the respec- 
tive districts, iip<»i affidavit showing good cause therefor, to Institute proceed- 
ings in any court having Jurisdiction to naturalize aliens In the Judicial district 
In which the naturalized citizen may reside at the time of bringing the suit, 
for the purpose of setting aside and canceling the certificate of citizenship 
on the ground of fraud or on the ground that such certificate of citizenship 
was Illegally procured." 2 U. S. Comp. Stat 1913, § 4374. 

Neither the petition nor the affidavit upon which it was based 
charged the commission of any fraud. The sole charge was that 
the naturalization sought to be set aside and canceled was made by 
an order of the court on July 21, 1914, the same day on which the 
petition for naturalization was filed, in disregard of the provision of 
the statute that: 

"In no case shall final action be had upon a petition until at least ninety 
days have elapsed after filing and posting the notice of such petition." U. S. 
Comp. Stet 1913, § 4354. 

The facts stated in the naturalization petition showed that the peti- 
tioner was entitled to be naturalized, and this was Aown by the sworn 
answer filed in this case. This is not controverted by the govern- 
ment. In the opinion rendered by the District Judge it was stated : 

"It Is admitted by the government that the petition was filed In good faith, 
that the applicant was guilty of no fraud, and was entitled to be naturalized 
under the provisions of the act of 1910." 

Such an admission is not otherwise shown by the record, but there 
has been no suggestion of the existence of a ground for contesting the 
appellee's naturalization if the proceedings on his application therefor 
shall conform to the requirements of the statute. It may be as- 
sumed that the last-quoted provision of the statute is a mandatory 
one, and that a court in which an application for naturalization is 
filed is not vested with a discretionary power to dispense with the 
observance of it. But we are not of opinion that it follows from 
this conclusion that a certificate of citizenship must be canceled and 
set aside when the facts are such as are disclosed by the record in 
this case. 

The remedy given by the statute is the means provided for protect- 
ing the right of the government to contest applications for natural- 
ization and for excluding from citizenship those who, under the law, 
are not entitled to the privilege. The statute does not indicate a pur- 
pose to give the remedy when there has been no injury. The district 
attorneys are authorized to institute the proceedings only ''upon affi- 
davit showing good cause therefor." The affidavit upon which this 
suit was instituted amounted to nothing more than an assignment of 
error of law apparent upon the face of the naturalization proceedings. 
It states no fact from which it may be inferred that a ground for con- 
testing the application existed, or that the result might have been dif- 
ferent if all the requirements of the statute had been complied with in 
the naturalization proceedmgs. It cannot be supposed that it was in 
231 F.— 59 
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the contemplation of the lawmakers that an affidavit would be suffi- 
cient to put upon the district attorney the duty of instituting the pro- 
ceeding provided for if it showed no more than this one discloses. We 
think it is manifest that it was intended that the required affidavit 
should state facts constituting "good cause" for instituting the pro- 
ceeding, and should do more than point out errors of law in the pro- 
cedure which led up to the naturalization. The conclusion is that the 
statutory remedy would be perverted from its obvious purpose of 
safeguarding things of substance, if it is permitted to be successfully 
resorted to without any showing that the issue of the attacked cer- 
tificate of citizenship might properly have been denied at the time it 
was granted, if the procedure had been a strict compliance with all 
statutory requirements. 
The decree appealed from is affirmed. 

MAXEY, District Judge, dissents. 



WBLTT V. RBBD. 

(Circuit Ck)nrt of Appeals, Eighth drcoit Mar<ni 9, 1910.) 

No. 4057. 

Indians ^=>15(X) — ^Allotments — Restbictions on Alienation — ^Patents to 
Heibs. 

Where an allotment was made to a Creek Indian In his Ufetime, trat 
he died before the patent was issued, and before the effective date of the 
Original Agreement, his heirs, under the patent issued to them, took only 
a provisional surface right, which they could convey, and the. allottee had 
not received an allotment, as ccmtemplated by the Original Creek Agree- 
ment (Act March 1, 1901, c. 676, § 7, 31 Stat 863) or Act June 30, 1902, c 
1323, § 16, 32 Stat 503, so as to be subject to the restrictions on aliena- 
tion imposed by those sections. 

[Ed. Note. — For other cases, see Indians, Cent Dig. | 87; Dec. Dig. 
«=>15(1).] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit by Andrew Reed against Edwin A. Welty to quiet title. Decree 
for complainant, and defendant appeals. Affirmed. 

See, also, 219 Fed. 864, 135 C. C. A. 534. i 

George S. Ramsey, Edgar A. De Meules, Malcolm E. Rosser, and 
S. H. L^ttimore, all of Muskogee, Okl., for appellant. 

Lewis C. Lawson, of Holdenville, Okl., and Joseph C. Stone, of 
Muskogee, Okl., for appellee. 

A. N. Frost, of Lawrence, Mass., and Robert Hardison, Sp. Asst 
Attys. Gen., amici curiae. 

Before ADAMS and GARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

ADAMS, Circuit Judge. This was a suit in equity, brought by the 
appellee. Reed, against Welty, appellant, to quiet title to certain de- 
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scribed land situated in Okjuskee county, Okl. On July 26, 1904, 
Reed purchased the interest of London Knight and Ramsey Knight 
in and to the land in controversy. These grantors were full-blood 
Creek Indians, and constituted two of the heirs of' Thomas Knight, 
deceased, who was likewise a full-blood Creek Indian and a men\.ber 
of the Creek Tribe of Indians, to whom in his lifetime, on May 18, 
1900, an allotment of land had been made by the Commission to the 
Five Civilized Tribes. Afterwards, on April 6, 1901, Thomas Knight 
died. This was prior to the effective date of the Original Creek Agree- 
ment, June 25, 1901 (32 Stat. 1971). Thereafter a patent was duly 
issued to his heirs, who were his three children, London, Ramsey, and 
Robert Knight. 

The interest of Robert Knight, who is an infant, is not involved 
in this controversy. On July 28, 1908, London Knight and his wife 
executed a deed purporting to convey an undivided one-third interest 
in the land to the defendant, Welty. This deed received the ap- 
proval of the county court of Okjuskee county as provided by section 
9 of the act of May 27, 1908 (35 Stat. 312, c. 199), and was dulv re- 
corded in the office of the registrar of deeds for tfiat county ; and this 
is the deed which Reed seeks to cancel as a cloud upon his title ac- 
quired by his deed, dated July 26, 1904, from London and Ramsey 
Knight. 

Counsel for appellant, Welty, contend that the land was allotted 
on May 18, 1900, to a living citizen of the Creek Nation, Thomas 
Knight, within the meaning of section 7 of the Original Creek Agree- 
ment (Act March 1, 1901, c. 676, 31 Stat. 861) or section 16 of the Sup- 
plemental Creek Agreement (Act June 30, 1902, c. 1323, 32 Stat. 500). 
Section 7 of the Act of March 1, 1901, and section 16 of the Act 
of June 30, 1902, contain similar restrictions against alienation. They 
provide, in effect, that lands allotted to living citizens should be in- 
alienable by the allottee or his heirs for a period of five years from the 
ratification of the Creek Agreement, except with the approval of the 
Secretary of the Interior. 

Appellee Reed's contention is that notwithstanding the provisions 
of section 7 of the Original Creek Agreement, or section 16 of the 
Supplemental Creek Agreement, restricting the alienation for a period 
of five years from the ratification of the Creek Agreement in case an 
allotment is made to a living citizen, and notwithstanding the fact 
that Reed acquired his title before the restrictive period of five years 
had elapsed without securing the approval of the Secretary of the 
Interior thereto, nevertheless his title was good as against the subse- 
quently acquired title of Welty, for the reason that the allotment 
made to Thomas Knight, the ancestor, was only a temporary or 
provisional allotment, conferring upon the ancestor merely the tribal 
title to the surface of the ground for and during his life only, and 
that upon his death his title, by virtue of that allotment, died with 
him; that the subsequent allotment and patent of the land to the 
heirs of Thomas Knight conferred upon them all the equitable title 
in and to the land, and that as a result the provisions of sections 7 
and 16 of the Original and Supplemental Creek Agreements had no 
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application and constituted no restrictions uplon the sale of their 
land by them; that, in point of law, Thomas Knight had not re- 
ceived an allotment in his own interest within the meaning of the 
Original and Supplemental Creek Agreements; that, although the 
conveyance by London Knight andhis wife to Welty in 1908 received 
the approval of the county court of Okjuskee county, it conveyed 
nothing that had not already been conveyed by the grantor's (London 
Knight's) deed of July 26, 1904, to Reed, and therefore constituted a 
cloud upon Reed's title. 

The one and only question involved in the present case is whether 
the heirs of Thomas Knight had power to alienate the allotment orig- 
inally made in the name of their father (who died prior to the tak- 
ing effect of the Original Creek Agreement), but which was subsequent- 
ly confirmed by patent in them prior to August 8, 1907, which is the 
date of the expiration of the five-year period of restriction imposed by 
the Original and Supplemental Creek Agreements. In other words, 
do the restrictions of those agreements apply to a case where an allot- 
ment was made in the name of a father, who died prior to the Original 
Creek Agreement and before a patent was issued to him, whose heirs 
afterwards received the patent directly therefor? 

This case was heard by this court at its December term, 1914, 
and a decision was reached reversing the judgment of the District 
Court and sustaining the contention of the defendant Welty. Welty v. 
Reed, 219 Fed. 864, 135 C. C. A. 534. Afterwards, the attention of 
the court being called to the decision of the Supreme Court in the case 
of Woodward v. De Graffenried, 238 U. S. 284, 35 Sup. Ct. 764, 59 
L. Ed. 1310, which had not appeared prior to the decision of the pres- 
ent case by this court, we sustained a motion for a rehearing. The 
Woodward Case has now been carefully and critically considered, 
and in our opinion it presents a case altogether similar in its facts to 
the case now before us. In it the points now relied upon by oppos- 
ing counsel in support of their respective contentions in this case were 
given exhaustive consideration by the Supreme Court,- and that 
court held with the contention of the appellee that an allotment made 
to a Creek Indian in his lifetime, who died before the patent was 
issued, and whose heirs afterwards received a patent for the land, 
took only a provisional surface right, and that such allottee had not 
been placed in possession of an allotment, or had not "received an 
allotment," as contemplated by section 7 of the Origifial Creek Agree- 
ment, or section 16 of the Supplemental Creek Agreement, and that 
as a result the final allotment and patent made to the heirs of such 
allottee did not subject them to any of the restrictions against convey- 
ance of their land found in these sections. 

That case controls this one, and on its authority of the judgment of 
the District Court, granting the relief prayed for by Reed, must be 
afiirmed. 
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SOUTHERN RT. CO. ▼. WILDER. 

In re JONES BROS. & CX). 

(Clrcolt Court of Appeals, Fifth Circuit April 18, 1916.) 

No, 2868. 

Bawkbttptct <g=»191(l) — ALIENS — PBiOBrrY — ^Landlokd. 

Under Civ. Code 6a. 1895, § 2787, establlsblng liens in tavor of land- 
lords, section 3124, empowering tbem to distrain for rent as soon as the 
same is due, and section 2795, giving them a general lien on the prop- 
erty of the tenant liable to levy and sale, which dates from the levy of 
the distress warrant to enforce the same, the Hen of the landlord for rent 
prior to distress is inchoate, and covers no specific property, and gives 
no priority over the lien given to the trustee in bankruptcy by Bankr. 
Act July 1, 1S98, c. 541, § 47a, 30 Stat. 557 as amended by Act June 25, 
1910, c. 412, § 8, 36 Stat 840 (Oomp. St. 1913, § 9631). 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. {| 286, 290; 
Dec. Dig. «S=>191(1).] 

Petition to Revise and Superintend Proceedings of the District Court 
of the United States for the Northern District of Georgia; William 
T. Newman, Judge. 

In the matter of Jones Bros. & Co., bankrupt. On petition by the 
Southern Railway Company against D. P. Wilder, trustee, to revise 
an order denying the petitioner the preference claimed by it Petition 
for revision denied. 

Sanders McDaniel and Edgar A. Neely, both of Atlanta, Ga., for 
petitioners. 

Alex W. Smith, Alex W. Smith, Jr., and Curtis N. Anderson, all 
of Atlanta, Ga., for respondent. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The case shows that Jones Bros. & Co. was adju- 
dicated a bankrupt the 12th of March, 1915 ; thereafter, on the 2d 
day of April, 1915, the petitioner filed a petition in the bankruptcy 
court claiming that at the time of the adjudication in bankruptcy the 
bankrupt was indebted to the petitioner in the sum of $3,400 under 
a certain contract of rent at $200 per month ; and thereafter on the 22d 
day of July, filed an amended petition before the referee, amplifying 
his petition, so as to claim a preference lien. The referee issued an 
order on the trustee to show cause, and thereupon the trustee answered, 
denying the lien and preference claimed by the petitioner. 

On the hearing before the referee it was admitted that no distress 
warrant had ever been issued on the claim for rent, and thereupon it 
was decided that the preference claimed in behalf of the petitioner 
should be denied. On the petition for review before the District 
Court it was ordered and adjudged that the preference claimed by the 
petitioner should be denied. 

In Henderson v. Mayer, 225 U. S. 638, 32 Sup. Ct 699, 56 L. Ed. 
1233, the Supreme Court, in passing upon the validity of the landlord's 
lien under the Georgia Code, said : 

«C9Fort>ther casea se* same topic ft KBY-NUMBBR in all ^ey-NurnhmA Dlgasta ft IndezM 
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"The Code (section 2787) expressly 'establishes liens in fiivor of landlords.' 
It (section 3124) gives them 'power to distrain for rent as soon as the same is 
due.' It declares (section 2795) that landlords 'shall have a general lien on 
the property of the tenant liable to levy and sale, • ♦ • - which dates from 
the levy of the distress warrant to enforce the same.' It is true that prior to 
levy it covers no specific property, and attaches only to what Is seized nnder 
the distress warrant issued to enforce the lien given by statute. But in this 
respect it is the full equivalent of a commmi law distress, the lien of which 
is held not to be discharged by section 67f. In re West Side Paper CJo., 162 
Fed. 110 [89 G. G. A. 110, 15 Ann. Ga& 384] ; AusUn v. O'Reilly [Fed. Ga& 
No. 665], 2 Wood, 670." 

The Bankruptcy Act of 1898 (section 47a, as amended in 1910) pro- 
vides among other things as follows : 

*'• • * And such trustees, as to all property in the custody or coming 
into the custody of the bankruptcy court, shall be deemed vested with all 
the rights, remedies, and powers of a creditor holding a lien by legal or 
equitable proceedings thereon. ♦ ♦ • •» 

According to the decision in Henderson v, Mayer, supra, whatever 
lien the landlord may 'have in this case is inchoate and covers no spe- 
cific property. In Elan v. Hamilton, 69 Ga. 736, 737, it is decided 
that: 

'*The only difference between the lien of an ordinary common-law Judg- 
ment, and that arising under an uninterrupted distress warrant, is that the 
former binds the property of the defendant from its date, and the latter from 
the time of the levy. They both have the same general lien on the defendant's 
property, as qualified above." 

It clearly follows that in this case the petitioner has no lien en- 
titled to priority over the lien given to the trustee under the amend- 
ment of 1910. 

The petition for revision is denied. 



WUERPBL et al. v. CANAI^LOtTISIANA BAKK & TRUST CO. et aL 

In re SMITH BROS. CO., Umlted- 

(arcuit Court of Appeals, Fifth Clreuit AprU 13, 19ia) 

No. 2804. 

Bankbuptot ^s>455— Appeaiabijb Dibcbse — Pabtxal Disposmoi? of thx 
Case. 

Where a bill by trustees in bankruptcy to recover preferences contain- 
ed Qye articles, the first two relating to a cash payment, the next two to 
a transfer of accounts, and the last being the prayer for relief, a decree 
dismissing the claim for the cash payment la not appealable, since it does 
not finally dispose of the whole case. 

[Ed. Note. — For other cases, see Bankruptcy, Oent Dig. § 916; Dec. 
Dig. <e=»455.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Ruf us E. Foster, Judge. 

Suit by A. C. Wuerpel and others, as trustees of the Smith Bros. 
Company, Limited, bankrupt, against the Canal-Louisiana Bank & 

^s9For oUwr casM — tam* to»lc & KBY-NUMBBR in all K«7'Numbttrad Dlsasta * IndaxM 
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Trust Company and others. From a decree dismissing complainants' 
claim for a part of the demand set forth in the bill, complainants 
appeal. Appeal dismissed. 

Charlton R. Beattie, of New Orleans, La., for appellants. 
William C. Dufour and-H. Generes Dufour, both of N^w Orleans, 
La., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The appellants, trustees of the bankrupt estate of 
Smith Bros. Company, Limited, brought their suit against the Canal- 
Louisiana Bank & Trust Company to set aside certain alleged pref- 
erences. The first article of the bill of complaint is as follows : 

"And thereupon your orators complain and say that heretofore^ that Is, on 
June 25, 1913, beln« within four months before the flUng of the petition against 
said Smith Bros. Company, Limited (hereinafter called 'said company*), which 
was adjudicated bankrupt on August 5, 1913, on a petition of creditors filed 
August 5, 1913, said company transferred certain of its property, to wit, four- 
teen thousand dollars ($14,000.00) In cash, to the said Oanal-Louislana Bank 
& Trust Company (hereinafter caUed 'said bank*), then an ordinary creditor of 
said company, in payment of a previously existing or antecedent debt, and that 
on June 25, 1913, when said transfer was made, said company was insolvent,, 
and said transfer then operated as an illegal preference, under section 60 of 
the United States Bankrupt Act, as amended, and that the said bank, receiving 
said transfer, and which was benefited thereby, then and there, when receiv- 
ing same, had reasonable cause to believe that the enforcement of said trans- 
fer would effect a preference, and would enable said bank to obtain a greater 
percentage of its debts than any other of the creditors of the same class of the 
said company.** 

In the second article is set forth the manner in which said prefer- 
ence was effected. In the third article of the bill complaint is made 
that on the same date, June 25, 1913, the defendants accepted from the 
bankrupt a preference by the transfer of a number of open accounts, 
warehouse receipts, etc., aggregating $20,(XX), in payment of an ante- 
cedent debt, and in the fourdi the manner in which the alleged prefer- 
ence was effected ; and in the concluding article appellants pray for a 
decree annulling and avoiding the aforesaid preferential payments 
and transfers, and ordering restoration, with interest from June 25, 
1913, and for general relief. 

A preliminary motion was made by the appellees to dismiss the 
whole bill, which was denied, and thereupon appellees answered, 
setting forth their whole defense to the suit, concluding with the 
prayer that the bill of complaint be dismissed. Thereafter the case 
was set down for hearing on the point of law raised in the defendants'^ 
answer as to sufficiency of articles I and II of complainants' bill, and 
thereupon the court entered a decree dismissing complainants' claim 
and demand for $14,000, as set out in articles I and II in complainants'^ 
bill of complaint. From this decree this appeal is prosecuted. 

Appellees on motion ask this court to dismiss the appeal on the 
gr6unds: (1) The judgment or decree is not final, and therefore not 
appealable ; and (2) that the case cannot be brought up on appeal by 
piecemeal — citing in support thereof the decisions of this court in 
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Menge v. Warriner, 120 Fed. 816, 57 C. C. A. 432; Cay v. Vereen, 
144 Fed. 839, 75 C. C. A. 667; Hohorst v. Hamburg- American Packet 
Co., 148 U. S. 262, 13 Sup. Ct. 590, 37 L. Ed. 443 ; Ex parte National 
Enameling Co., 201 U. S. 156, 26 Sup. Ct. 404, 50 L. Ed. 707. Appel- 
lants cite no authorities to the contrary. 

It is apparent that the decree appealed from does not dispose of 
the whole case, and it is at least doubtful whether the decree com- 
plained of is even final and conclusive in the court below, under the 
general rule that orders and decrees in chancery may be altered, re- 
vised, or revoked during the term at which they were passed, or while 
the cause remains open for further proceedings. The motion to dismiss 
must prevail. 

The appeal is dismissed. 



HILLMAN et al. ▼. NEW YORK STATE STEBL CO. et aL 
(Circuit Court of Appeals, Second Circuit March 14, 1916.) 

No. 163. 

Factobs <S=»47(5) — Lien — ^V7aivieb. 

Where the factors of a steel compaDy, who had a lien for their ad- 
vances on the ore mined by the company, sold some of the ore to another 
company, from which they also bought a different kind of ore. on behalf 
of the steel company, so that, when receivers were appointed for the 
steel company, the other company set off its claim for ore sold by it 
against its liability for the ore purchased, equity will not give the agents 
a lien on the ore purchased as against general creditors, since their only 
contractual lien was on the ore mined, and, if they lost that lien by the 
sale and purchase, it was their own act 

[Ed. Note.--For other cases, see Factors, Oent Dig. | 69; Dec Dig. 
«=»47(5).] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit by John J. Hillman and others against the New York State 
Steel Company, of which Alfred L. Becker and another were appointed 
receivers. From an order of tlie District Judge awarding to M. A. 
Hanna & Co. the proceeds of certain ore sold by the receivers, the re- 
ceivers appeal. Reversed. 

Love & Keating, of Buffalo, N. Y. (G. P. Keating, of Buffalo, N. Y., 
of counsel), for appellants. 

Kenefick, Cooke, Mitchell & Bass, of Buffalo, N. Y. (J. McC. 
Mitchell, of Buffalo, N. Y., of counsel), for bondholders' conunittee. 

F. C. Slee, of Buffalo, N. Y., for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. M. A. Hanna & Co. were the exclusive 
agents for the sale of the output of the New York State Steel Com- 
pany's mines in Minnesota, and were under an obligation to make ad- 

^s»For other cases see same topic & KJBY-NXJMBBR in all Ke7-Numbere<i Digests & Indexes 
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vances to enable the Steel Company to mine and ship its ore. To pro- 
tect them for these advances it was provided that the ore shipped from 
the mines was to be shipped to them^ and that the ore mined during the 
winter, when it could not be shipped, was to be piled on ground leased 
to them, so that they should have title to the whole output of the mines 
until they had been repaid the amount of their advances. 

May 2, 1911, the New York Company, by Hanna & Co., its agents, 
sold to the Republic Iron & Steel Company 325,000 tons of Kellogi: 
ore, to be delivered at the rate of 65,000 tons per annum, 1911-1915, 
in about equal monthly installments, to be paid for on the 25th day of 
each month. September 23, 1912, the Republic Company, by Hanna & 
Co., their agents, «old 20,000 tons of Bessemer ore to the New York- 
Company, to be delivered in about equal monthly amounts from Sep- 
tember, 1912, to April, .1913, and paid for on the 25th day of each 
month. 

April 2, 1913, under a creditors' bill in equify receivers were ap- 
pointed of the New York Company. At this time the New York Com- 
pany owed the Republic Company for Bessemer ore, under the contract 
of September^23, 1912, $27,200.76 and the Republic Company owed the 
New York Company for Kellogg ore, delivered under the contract of 
May 2, 1911, $26,541.72. The Republic Company, as it had a right to 
do, set off against its indebtedness to the New York Company the lat- 
ter's indebtedness to it, and filed a claim for the balance of $659.04 
with the receivers of the New York Company. 

At the time the receivers were appointed the New York Company 
owed Hanna & Co. for advances $24,063.71. There went into the pos- 
session of the receivers 4,613 tons of Bessenxer ore purchased from the 
Republic Company, which was sold and its proceeds impounded to 
await the determination of the claim of M. A. Hanna & Co. now to be 
considered. 

Hanna & Co. contend that, as they had a Hen to the extent of their 
advances to the New York Company upon the Kellogg ore sold to the 
Republic Company, they should in equity be given a lien upon the Bes- 
semer ore sold by that Company to the New York Company. In other 
words, if the Republic Company had paid for the Kellogg ore in cash, 
Hanna & Co. would have collected it, and, as it eventually paid by set- 
ting off the price of the Bessemer ore sold by it to the New York Com- 
pany, Hanna & Co. should be given an ecjuitable lien upon that ore or 
its proceeds in the hands of the receiver. Adopting this view, the Dis- 
trict Judge awarded to Hanna & Co. the proceeds of the Bessemer ore 
sold by the receiver and a proportionate part of the proceeds of certain 
steel into which some of the Bessemer ore had gone. 

But Hanna & Co. never had any lien upon anything but the Kellogg 
ore. When they sold that, the lien was discharged, and they never had 
any lien at all on the Bessemer ore. The Kellogg ore was not sold to 
be paid for by the Bessemer ore. The sales in each case were perfectly 
independent, were absolute, and to be paid for on the 25th of the fol- 
lowing month. Hanna & Co. made both contracts, and must be taken 
to have known that upon settlement of accounts between the two com- 
panies only the balance due would be paid. If they have not obtained 
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the full security for their advances to the New York Company^ which 
they intended and expected to get, they can only blame themselves. 
They sold the Kellogg ore to the Repubhc Company without collecting 
the price. Equity will not do anything affirmatively to help them at the 
expense of general creditors. American Can Co. v. Erie Preserving 
Co., 183 Fed. 96, 99, 105 C. C. A. 388. 
The order is reversed. 



TAYLOR et aL ▼. UNITED STATES. 

(Orcult Court of Appeals, Fifth Glrcalt AprU 14, 1910.) 

No. 2767. 

1. Public Lands ^=»38— Disposal by United States— Conditions — Vauditt. 

The government had the right to Impose as a condition of the purchase 
of its timber and stone lands that the intending purchaser should, at the 
time he made his application, have the Intention to appropriate the land 
to his own use and benefit ; and It did Impose such condition by Comp. St 
1913, § 4672, providing that the applicant to purchase such lands shall make 
a verified written statement that he does not apply to purchase the same 
on speculation, but In good faith to appropriate to his own exclusive use 
and benefit, and that, if any perscm shall swear falsely in the premises, he 
shall forfeit the money paid for the lands and all right thereto. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. { 82; Dec. 
Dig. «S=>38.] 

2. PuBUo Lands ^=93S-Disposal bt Uniticd States— Tzsibeb and Stones 

Lands — Speculativb Pubposb. 

A purchase of timber and stone lands, made with no intention on the 
part of the purchaser to himself use the land-, or any of it, or to hold it 
any longer than may be required to realize an expected or hoped-for profit 
from resale, is a purchase for speculation, contrary to Comp. St 1013, S 
4672, and entitles the government to have canceled the patent and the 
•deed given by the patentee. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. | 82; Dec 

Dig. <8=>38.] 

Appeal from the District Court of the United States for the West- 
cm District of Louisiana ; Aleck Boarman, Judge. 

Suit by the United States against James F. Taylor and others to 
cancel a patent and deed. Decree for the United States, and defend- 
ants appeal. Affirmed. 

E. H. Randolph, of Shreveport, La., for appellants. 
George Whitfield Jack, U. S. Atty., and Robert A. Hunter, Asst. 
U. S. Atty., both of Shreveport, La. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. This is an appeal from a decree can- 
celing a patent issued to the appellant Taylor under the Timber and 
Stone Act, and annulling a deed made by him to the land described in 
the patent. In making his application for the purchase of the land, 
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Taylor made the verified written statement required of the applicant 
by the statute mentioned (U. S. Comp. Stat. 1913, § 4672), containing,, 
with the other averments required, the averments : 

^That he does not apply to purchase the same on speculation, but in good 
faith to appropriate to his own excluslre use and benefit ; and that he has not, 
directly or indirectly, made any agreement or contract, in any way or manner^ 
with any person or persons whatsoever, by which the title he might acquire 
trom the government of the United States should inure, in whole or in part, 
to the benefit of any person except himself." 

The same section of the statute provides that: 

"If any person taking sudi oath shall swear falsely in the premises, he shall 
be subject to all the pains and penalties of perjury, and shall forfeit the money 
which he may have paid for said lands, and all right and title to the same ; 
and any grant or conveyance which he may have made, except in the hands of 
bona fide purchasers, shall be null and void." 

The falsity of each of the above-quoted statements was charged. 
There was evidence, direct and circumstantial, tending to prove the 
falsity of each of those statements ; but, as the evidence of tfie falsity 
of the last-quoted statement is less convincing and satisfactory than 
that showing the falsity of the first-quoted statement, we prefer to 
rest our conclusion on the latter evidence. 

[1] The language of the statute negatives the conclusion that it 
confers the right to buy the kind of public land it specifies upon one 
who, when he makes his application, has the purpose of acquiring the 
land on speculation, and with no intention of appropriating it to his. 
own exclusive use and benefit The government has the right to grant 
or withhold the privilege of purchasing the described kind of public 
land, according as the intending purchaser does or does not have, at 
the time he makes his application, the intention of appropriating the 
land applied for to his own exclusive use. The statute shows an un- 
equivocal exercise of this right. 

[2] The distinction between a purchase on speculation and a pur- 
chase for the purchaser's own exclusive use and benefit is not an 
obscure or unfamiliar one. The circumstances of a given purchase 
may be such that it may not with confidence be assigned to either of 
these two categories. But we are not of opinion that it is fairly open 
to question that a purchase of such land as the statute mentions, which 
is made with no intention on the part of the purdiaser of himself 
using the land or anything on it, or of holding it any longer than may 
be required for the realization of an expected or hoped-for profit 
on a resale of it, is a purchase on speculation within the meaning of 
the statute, and is forbidden. And we are of opinion that the evidence 
in the case fully warranted the conclusions that Taylor's purchase was 
such a one, and that it was not made to appear that his vendee was 
a bona fide purchaser. 

In this state of the evidence, the decree appealed from was proper ; 
and it is affirmed. 
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CLEMENT T. WHITTAKBB et at 

(Circuit Court of Appeals, Third Circuit. April 4. 1916.) 

No. 2052. 

1. Wills «=>578(3)— Construction— PRorEBrr Devised. 

By a residuary clause In his will a testator disposed of "all the rest, 
residue and remainder" of his estate. After his death there was paid to 
his executors a sum which accrued to him as a residuary legatee under 
the will of a predeceased brother, distribution of whose estate had been 
deferred until the termination of a life interest therein. Held, that dece- 
dent did not die intestate as to such spm, but that it passed under the 
residuary clause of his will. 

[£d. Note.— For other cases, see Wills, Cent Dig. i 1260; Dec. Dig. ^=s> 
578(3).] 

2. Wills ^=»456— Kules of Constbuction. 

In construing a will, the law ascertains the intention of the testator 
from the words he uses, construed in their common, ordinary meaning. 

[Ed. Note.— For other cases, see Wills, Cent Dig. § 974; Dea Dig. «=> 
456.3 

3. Wills ^=»587(1) — Constbuction— Pbopbbtt Dbvissd— Rjbsiduabt Clause. 

The tea* of the power of a residuary clause to carry property is whether 
the property was the testator's, and not whether he knew it was his. 

[Ed. Note.— For other cases, see Wills. Cent Dig. §§ 1279, 1285-1287; 
Dec. Dig. <gj=>587(l).] 

4. Wiixs <S=»587(5) — Constbuction— Pbopebty Devised— Residuabt Clattse. 

In the absence of any intention to exclude therefrom, a general residuary 
clause carries all reversionary interests. 

[Ed. Note.— For other cases, see Wills, Cent Dig. f| 1289, 1290; Dec. 
Dig. <g=»587(6).] 

Appeal from the District Court of the United States for the District 
of New Jersey ; Charles P. Orr, Judge. 

Suit in equity by Cornelia E. Clement against Mary Ann Whittaker, 
executrix, and others. Decree for defendants, and complainant ap- 
peals. Affirmed. 

For opinion below, see 225 Fed. 211. 

Robert H. McCarter and McCarter & English, all of Newark, N. J. 
(Gilbert Collins, of Jersey City, N. J., of counsel), for appellant 

Bayard Stockton, of Trenton, N. J. (Peter Backes and Gardner H. 
Cain, both of Trenton, N. J., of counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. [1-4] This case involves the ques- 
tion whether $123,801.45, in the hands of the executors of Wesley E. 
Whittaker, shall pass to the Mercer Hospital of Trenton, N. J., as 
residuary legatee under his will, or to his next of kin under the in- 
testate law. The facts of the case are fully stated in the opinion of 
the court below, reported at 225 Fed. 211, and by reference thereto 
and making it a part of this opinion we avoid needless repetition. As 
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we agree witK its conclusion, wc restrict ourselves to a brief statement 
of grounds in support of such view. These are : 

First. The Court of Errors and Appeals of New Jersey, in Clement 
V. Creveling, 83 N. J. Eq. 318, 91 Atl. 89, have decreed the fund in 
controversy passed under the will of Albert J. Whittaker and accrued 
to the estate of Wesley E. Whittaker. 

Second. The fund in question, not being required in Wesley E. 
Whittaker's estate for legacies or specific bequests, forms part of his 
residuary estate. 

Third. Being part of the residuary estate of Wesley E. Whittaker, 
the words of clause 11 of his will in their ordinary, common meaning 
include and carry said fund. 

Fourth. Such residuary clause is to be construed as carrying said 
fund : 

(a) Because, in construing such clause, the law takes such words 
as a testator uses, and ascertains what he meant to say from what 
words he used ; or, as said by the Court of Chancery of New Jersey 
in Bragaw y. Bolles, 51 N. J. Eq. 84, 25 Atl. 947: 

"Tbe inquiry is not what the testator meant to say» but rather what the 
testator meant by what he did say." 

(b) The words used are to be construed in their common, ordinary 
meaning, or, as said by the Court of Chancery of N^w Jersey, in Wood- 
ruff V. White, 78 N. J. Eq-. 412, 79 Atl. 304: 

**The words used in a will, as I understand it, must be taken In their natural 
meaning. The court is caUed upon to construe what the testator has said, and 
not to su(^l^' language, and thereby make him say that which he did not say.'' 

(c) Whether the testator knew that he owned the fund here in ques- 
tion when he made the residuary bequest is immaterial. The test of 
the power of the residuary clause to carry property is whether the 
property was the testator's, and not whether he knew it was his. 
Dalrymple v. Gamble, 68 Md. 523, 13 Atl. 156; Stannard v. Bamum, 
51 Md. 451 ; Ireland v. Foust, 56 N. C. 501 ; Bland v. Lamb, 5 Mad- 
dock, 250; Perry v. Hunter, 2 R. I. 80. 

(d) In the absence of any intention to exclude therefrom, a gen- 
eral residuary clause carries all reversionary interests. Floyd v. Carow, 
88 N. Y. 560. 

(e) In this case the federal court follows and adopts the construc- 
tion placed by the Court of Errors and Appeals of New Jersey in 
Clement v. Creveling, 83 N. J. Eq. 318, 91 AtL 89, on the will of Al- 
bert J. Whittaker, when that court held that the devise to Wesley E. 
Whittaker was a vested legacy. 

It follows, therefore, that the decision and decree of the court be- 
low carries into effect the result directed by the Court of Errors and 
Appeals, when it said in the case last quoted : 

**The result is that the testator's residuary estate, with the exception of the 
fSO shares of the capital stock of the railroad company held for the benefit of 
the niece, should be Immediately distributed in equal parts to the respective 
personal representatiyes of the t^tator's brothers and sister, to be finally dis- 
tributed under their refiq;)ectiTe wULb, or to their respective next of kin, as the 
case may be." 
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In reaching our conclusion, we have not overlooked the contention 
of counsel that, in view of the decision of the Court of Chancery of 
New Jersey in Whittaker v. Whittaker, 40 N. J, Eq. 33, being unre- 
versed when Wesley E. Whittaker made his will, we should therefore 
find that he intended to exclude such contingent interest from his 
residuary estate. We, however, feel that such holding would be based 
on surmises and uncertainty. The safe rule is as above stated — ^to 
construe what the testator has said, and therefrom determine his in- 
tention. 

The decree below is affirmed. 



THE ALLEMANIA. 

(Circuit Court of Appeals, Second Circuit March 14, 1916.) 

Nos. 104, 165. 

L Collision <@=»71(2) — ^Moving and Moorsd Vessels. 

A steamship entering a slip in the North River held solely in fault for 
a collision with a car float, which was lying below a pier to which it was 
made f&st by a line, and which was In full view of the moving steamer. 

[Ed. Note. — For other cases, see Collision, Cent Dig. S 101 ; Dec Dig. 
<©=»71(2).] 

2. Collision ^=»70 — ^VEigsEL Ltino at End op Pies — ^Habbob Bxottlateon. 

New York City Charter (Laws 1901, c. 466) § 879, whlcii provides that 
no vessel lying at the exterior end of a pier in the North or Bast River 
"shall be entitled to claim or demand damages for any Injury caused by 
any vessel entering or leaving any adjacent pier," is highly penal, and 
should be strictly construed. As so construed, it does not apply to a car 
float which was not actually lying at the end of a pier, but was made fftst 
to one corner of it by a line and hung below the pier. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 91-100; Dec 
Dig. <S=»70.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty for collision by the Erie Railroad Company and 
by Jerry Petrie, wherein the Erie Railroad Company was impleaded, 
against the steamship AUemania ; the Hamburg- American Line, claim- 
ant. Decree for the Erie Railroad Company for half damages, and 
in favor of Petrie against both the steamship and the Railroad Com- 
pany, which appeal. Modified and affirmed. 

For opinion below, see 224 Fed. 633. 

Herbert Green, of New York City, for Erie R. Co. 
Haight, Sandford & Smith, of New York City (H. M. Hewitt, of 
New York City, of counsel), for the AUemania. 

Before COXE. WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. [1] June 30, 1913, on a bright, clear day, 
with the tide ebb, the tug Nanuet at about 8 a. m. brought the Erie 
Railroad Company's float No. 18 laden with 10 cars, some loaded and 
some light, to the south side of the slip between Piers 7 and 8 East 
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River. As the steamship Allemania was expected to berth there, the 
float was ordered out and the tug tied her to the lower outer comer 
of Pier 7 on a line abi)ut 8 feet long and then went into the slip to ar- 
range for a berth. The float hung down the river, her lower end rest- 
ing against the tug Henry D. McCord which was herself lying outside 
of a steam lighter at the exterior end of Pier 6. 

After this was done the steamship Allemania appeared coming up- 
stream tmder her own steam and attended by at least one tug. She 
rested her port bow against the upper corner of Pier 7 with the in- 
tention of warping into the slip, but her port side came into collision 
with the car float, which as a result squeezed against the tug McCord. 
The Erie Railroad Company, owner of the car float, and Jerry Petrie, 
owner of the McCord, filed libels against the Allemania to recover 
their damages, and the Hamburg- American Line, claimant of the Alle- 
mania, brought in the Erie Railroad Company as a party to the Petrie 
suit under the fifty-ninth rule. 

, The charge against the Erie Railroad Company is that Float No. 18 
was made fast in a dangerous position relatively to the steamer Alle- 
mania, which it was known was to come' into the slip between Piers 7 
and 8. The District Judge found both the steamer and the car float at 
fault and ordered a decree of half damages in favor of the Erie Rail- 
road Company and a decree in favor of Petrie, claimant of the tug 
McCord, which was not at fault, against the Hamburg-American Line 
and the Erie Railroad Company. 

The pleadings of all the parties allege that the Allemania was car- 
ried against the car float by the effect of the ebb tide, but some of the 
witnesses at the trial testified that the car float was drawn against the 
steamship's port side by* the suction caused by her propeller. We think 
it makes no difference whether one or both of these things caused the 
injury because, the car float being at rest in full view and the steamer 
in motion, the latter by the exercise of ordinary care could have avoided 
the collision. 

[2] The real question is as to the effect of section 879 of the city 
charter, which reads : 

"It shaU not be lawful for any vessel, canal boat, barge, lighter or tug to 
obstruct the waters of the harbor by lying at the exterior end of wharves in 
the waters of the North or East Rivers^ except at ttieir own risk of injury 
from vessels entering or leaving any adjacent dock or pier ; any vessel, canal 
boat, barge, lighter or tug so lying shall not be entitled to claim or demand 
damages for any injury caused by any vessel entering or leaving any adjacent 
pier." 

We have held that this statute, though not binding upon the federal 
courts, may yet afford grounds for imputing fault to a vessel violating 
it. The Chauncey M. Depew, 139 Fed. 236, 71 C. C. A. 362. But the 
law is highly penal. Literally it prevents a vessel violating its provi- 
sions from recovering at all, even if the damage she sustains is solely 
caused by the fault of the vessel entering the adjacent slip. It should 
be strictly construed. The Dean Richmond, 107 Fed. 1001, 47 C. C. 
A. 138. 

We do not think that the car float can be considered as lying at the 
exterior end of Pier 7 within the meaning of the statute. It contem- 



Digitized by 



Google 



944 231 FBDERAL BBPORTEB 

plates a vessel actually lying at the exterior end and not hung on to 
it and lying in the river some distance below. A vessel hung on in 
this way may improperly and unnecessarily obstrVict navigation; but its 
liability will depend upon the general principles of negligence and not 
upon any violation of the provision of this statute. 

The decree is modified, and the court below directed to enter de- 
cree in favor of the Erie Railroad Company and of Jerry Petrie against 
the steamship AUemania, with costs of both courts, and costs to the 
Erie Railroad Company in the Petrie Case against the claimant of the 
AUemaniju 



O'BOURKE V. PATTISON et aL 

(Circuit Court of Appeals. Second Circuit March 28, 19ia> 

No. 228. 

Towage «=»15(2) — Liability fob Loss op Tow — ^Imfbofeb Moobino. 

The loss of a canal boat laden with, coal, while lying alongside a bulk- 
head where she had been left by a tug, by settling with the falling tide 
on a rock, which was a well-known obstruction, held, on the evidence, not 
due to any fault of the tug, but to the fact that after she was left the 
masted of the canal boat moved her along to a position over the rock. 
[Ed. Note.— For other cases, see Towage, Cent Dig. §§ 84-56; Dec. Dig. 

<©»i5(2y.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Patrick C. O'Rourke, owner of the canal boat 
Grace, against Gardner Pattison and others. Decree for respondents, 
and libelant appeals. Affirmed. 

W. H: K. Davey, of New York City, for appellant. 
Park & Mattison, of New York City (H. E. Mattison and N. Za- 
briskie, both of New York City, of counsel), for appellees. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. March 4, 1912, the libelant's canal boat 
Grace, laden with coal, was landed by the tug Ticeline alongside 
the bulkhead on the east side of Blackwell's Island at a place known 
as the Workhouse Dock. There is at one point at this berth a ledge 
of submerged rock shelving out from the bulkhead, as was well 
known to the master of the tug and to tug masters generally. 
The boat was made fast with one line from a post on the lower 
corner of the bulkhead to a cleat amidships and another line 
running aft from a cleat on the side of the boat near the stem 
to a cleat on the bulkhead. The tide was nearly high-water flood. 
The boat drew 8^4 feet, the rock is 6i/^ feet below the surface at low 
water, and the tide rises and falls 5 feet. After the tide had turned, 
and had fallen from 2 to 3 feet, the boat grounded on the rock and 
became a total loss. 

Pattison and Bowns were the charterers of the boat, and employed 

^=»For other cases see some topic ft KSTT-NUMBER in all Key-Numbered Diffeeta ft Indexes 



Digitized by 



Google 



o'bourkb y. PATTisoN 945 

the tug Ticeline, which was owned by John Ru«[e, Jr., and Howard B. 
Hague. The libelant filed this libel against Fattison & Bowns and 
against Rugge and Hague to recover his damages, on the ground that 
the respondents had landed his boat at an unsafe and improper berth, 
as they well knew. The master and crew of the tug testified that the 
boat was landed with her bow projecting beyond the bulkhead for 
the express purpose of leaving the rock a safe distance astern. They 
are corroborated in this by the master of a boat which was lying at the 
Metropolitan Hospital dock just above the rock, and the probabilities 
are all against the tug leaving the boat exposed to a perfectly well- 
known danger. 

On the other hand, the master of the boat says that the tug laid her 
bow flush with the south end of the bulkhead which would bring her 
stem over the rock. Nevin, the mastier of the boat lying just north of 
the Grace, says that after the tug left the master pf the Grace let go 
the spring line from the post on the lower end of the bulkhead, so 
that the boat ran astern on the flood tide, which being near high water 
would be running slowly, and then made fast. Thi^ would bring the 
stem of the boat over the rock. 

There are printed in the record some affidavits used upon a motion 
made before the District Judge for leave to take further proofs, 
which he denied. We have not read them, because they are not testi- 
mony, and the matter was one of discretion, and because we denied a 
motion to take further proofs in this court on the same subject. Judge 
Hough dismissed the libel, expressing his entire disbelief in the testi- 
mony of the master of the boat Triis finding, and the clear weight 
of the testimony, and the probabilities are all with the respondents; 
but it is ably argued by the prbctor for the libelant that, notwithstand- 
ing this, he should have a decree, because respondents' account is con- 
trary to the laws of nature, and therefore cannot be believed. The 
point made is that, if the master of the boat had permitted her to 
drift back, as stated, her stem, when the tide began to ebb, would have 
swung out from the bulkhead, and could not possibly have settled on 
the rock. This would be so if he did not tauten his stern line after he 
had let the boat drift back. On this point there is no testimony one 
way or the other, but it is quite clear that any boatman would have 
known the necessity of doing this. We prefer to assume that this 
proper precaution was taken to finding that the story of so many wit- 
nesses is false. 

The decree is affirmed. 
231F.— «0 
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HALL V. REYNOLDS et aL 
In re LEWIS PUB. CO. 
(Clrcnlt Oonrt of Appeals, Eighth Glrcalt March 26, 1916.) 
No. 4497. 

Bankbuftot ^=»482(1) — Attorneys* Fees — ^Appobtionvent. 

The allowance of $1,000 as attorney fees in this case held to be reason- 
able, and since the primary object of bankruptcy proceedings is the dis- 
tribution of the bankrupt's estate! to his creditors after the reasonable 
expenses of administration are paid, the court ought not to be called upon 
to settle differences between counsel for the petitioning creditors as to 
what proportion of the total sum allowed them Jointly each should recelTe. 

{Ed. Note. — For other cases, see Bankruptcy, Cent Dig. U 874-876, 
897; Dea Dig. <9=»482(1).] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri. 

Bankruptcy proceeding against the ^ Lewis Publishing Company. 
From an order of the District Court, affirming an order of the referee 
in bankruptcy, allowing Claud D. Hall and S. H. King a fee jointly 
for their services as attorneys for petitioning creditors, said Hall ap- 
peals. Affirmed. 

Homer Hall, of St. Louis, Mo. (Claud D. Hall, of St. Louis, Mo., 
on the brief), for appellant. 

W. C. Marshall and W. W. Henderson, both of St. Louis, Mo., for 
appellee King. 

Stern & Haberman and Eugene H. Angert, all of St. Louis, Mo., for 
appellee Reynolds. 

Before SANBORN and GARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. This case was before the court at a 
former term on a petition to revise. 224 Fed. 103, 139 C. C. A. 659. 
It was there held that an appeal was the proper remedy for reviewing 
the questions sought to be reviewed. The case is now here on appeal. 

The appeal is from an order of the District Court confirming an 
order of tibe referee in bankruptcy which allowed Claud D. Hall and 
S. H. King jointly the sum of $1,000 for legal services rendered by 
them as attorneys for the petitioning creditors in the matter of the 
Lewis Publishing Company, a bankrupt, with a further allowance to 
Mr. Hall of $34.30 for costs advanced by him as such attorney. 

We have carefully read the evidence in the record and are of the 
opinion that the concurring judgment of the referee and the District 
Court is just and right as to the amount to be allowed to the attorneys 
named for the servicfe^ rendered. We are also of the opinion that the 
court ought not to be called upon to settle differences between counsel 
as to what proportion of the total amount allowed each should receive. 
The primary object of bankruptcy proceedings is the distribution of 
the estate of the bankrupt to his creditors in equal proportions, after 
the reasonable expenses of administration are paid. 

Judgment below affirmed. 

^rs>For oUier cases se« sams topic A KEY-NUMBER In all Ke7-Number«d Dtgssta A Indexes 
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In T^ ABKPN et aL 

Appeal of GOIDBL. 

(Clrcnlt Coort of Appeals, Second Circuit March 14, 1016.) 

No. 186. 

Baitkruftct 4^143(12) — Propebtt Passino to Tbustek — liffB Insubancb 

POUCT. 

The trustee In bankruptcy cannot compel the surrender of an Insur- 
ance policy on the life of the bankrupt, which had a cash value, but 
which he testified was the property of his wife, who was sole beneficiary, 
and who paid the premiums, even though the bankrupt had power to 
change the beneficiary. 

[Ed. Note.— For other cases, see Bankruptcy, Gent Dig. S 201; Dec 
Dig. <©=»143(12).] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

In the matter of Louis Arkin and J. Lionel Guild, individually and 
as copartners composing the firm of Arkin & Guild, bankrupts. From 
an order of the District Court, reversing an order of the referee which 
directed the surrender of a policy of life insurance upon the life of 
one of the bankrupts, Harry A. Goidel, as trustee in bankruptcy, ap- 
peals. Affirmed. 

On appeal by the trustee in bankruptcy from an order of the District 
Court for the Southern District of New York which reversed an order 
of the referee which directed the surrender of a policy of insurance 
issued by the Metropolitan Life Insurance Company upon the life of 
the bankrupt Guild. 

Eugene L. Bondy, of New York City, for appellant 
Benjamin Frindel, of New York City, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The question here is whether the bankrupt's 
wife or his trustee in bankruptcy is entitled to a policy of insurance 
on his life. The referee directed the bankrupt to turn over the poHcpr 
to his trustee in bankruptcy. The District Judge reversed this deci- 
sion upon the authority of the Hammel Case, 221 Fed. 56, 137 C. C. 
A. 80, and Burlingham v. Crouse, 181 Fed. 479, 104 C. C. A. 227, 
affirmed 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. 
(N. S.) 148. The question is an interesting one, but in view of the 
bankrupt's testimony that the policy was the property of his wife, she 
being the sole beneficiary and having paid the premiums, we think any 
doubt should be resolved in her favor. 

In principle the case at bar cannot be distinguished from the Ham- 
mel Case ; in one case the policy had a cash surrender value and in the 
other a loan value, but the language of the court is equally applicable 
to the case at bar. At page 58 of 221 Fed., at page 82 of 137 C. C. A., 
Judge Lacombe says: 

^s»For other cases see same topic ft KEY-NUMBER in aU Key-Numbered Digests ft Indexes 
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'The proposition that he should be constrained against his will, by an or- 
der enforceable by Imprisonni^it in the event of disobedience, to deprive his 
wife of her present interest in the policy, to make himself the benefldary, to 
borrow two-thirds of the $3,000 from the oompany, and turn it over to his 
creditors, and then to make her again the beneficiary of the remaining third, 
seems contrary to public policy and to good morala** 

The order is affirmed. 



CHIN SING QUON v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit March 14, 1916.) • 
Na 230. 
Aliens ^=»82(12) — ^Depobtatiok of Chinesb — ^Rbvibw — B*indinqb of Fact. 
On appeal by a Chinese person from an order of deportation, the order 
will not be reversed merely because on the evidence the appellate court 
would have found the facts differently. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. | 95; Dea Dig. «=> 
32(12).] 

Appeal from the District Court of the United States for the North- 
em District of New York. 

Proceeding by the United States against Chin Sing Quon f or depor- 
tation as a Chinese person not entitled to remain in the United States. 
From an order for deportation (224 Fed. 752), defendant appeals. Af- 
firmed ^ 

Lester W. Bloch, of Albany, N. Y., for appellant 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y. (Harry V. Borst, 
Asst. U. S. Atty., of Amsterdam, N. Y., of coimsel), for the United 
States. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This is an appeal from a decision of Judge 
Ray affirming a decision of the United States commissioner finding 
that the appellant is a Chinese person not entitled to remain in the 
United States and ordering his deportation to China. Upon the prima 
facie case made by the government there is no doubt that the appel- 
lant should be deported. 

Appellant's claim to remain in this country is based upon his own 
testimony and that of Mary J. Matthews and two Chinese persons. 
The testimony introduced was insufficient to satisfy the commission- 
er and the District Judge that the appellant was entitled to remain in 
this country. We think we would not be justified in overruling their 
judgment. 

The question was one of fact and even if we might have reached a 
different conclusion if we had heard the testimony in the first instance, 
the assumption furnishes no reason for a reversal. We cannot say 
that the finding of the commissioner and the District Judge is so con- 
trary to the evidence as to justify us in setting it aside. 

The order of the District Judge affirming the judgment of deporta- 
tion is affirmed. 

^=»For other cases see sam* topic ft KBT-NUMBBR in all Key-Numbered Digests ft Indexes 
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JUNO SE-W V. UNITED STATES. 

(Olrcult Oonrt of Appeals, Second drcalt Mareh 14, 1916L) 

No; 143. 

1. Aliens ^=»31— Dbpobtation of OHiinDSB^BNTERiNo Oountbt. 

A Chinese person, apprehended while in a rowboat om the American 
side of the Niagara river, admittedly attempting to land contrary to law, 
has already entered the cotintry, and may be deported. 

fEd. Note. — For other cases^ see Aliens, Dec Dig. ^=»31.] 

2. Aliens <&»a2(10) — ^Deportation of Chinese — CouiwiftY of Return. 

One who was bom in China, and came directly from there to Canada, 
whence he attempted to cross into the XJnited States, can be deported to 
China. 

[Ed. Note^ — BV>r other cases, see Aliens, Cent Dig. | 92 ; Dec. Dig. ^=» 
32(10).! 

Appeal from the District Court of the United States for the Western 
District of New York. 

Habeas corpus by Jung Sew against the United States to secure his 
discharge from custody under an order for deportation. From an or- 
der of the District Court (221 Fed. 500), petitioner appeals. Affirmed. 

D. M. Silver, of Buffalo, N. Y., for appellant. 
S. T. Lockwood, U. S. Atty., and Donald Bain, Asst. U. S. Atty., 
both of Buffalo, N. Y. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. It appears without question that the appel- 
lant was born in China. He was apprehended while in a row boat 
on the American side of the Niagara river under circumstances which 
indicate that he was attempting to land in the United States. There 
can be no doubt as to his purpose. He frankly admits this. In an- 
swer to a question put to him by Inspector Wallace he says : 

"I must admit that I was being smuggled intx> the United States. I was 
-caught in the boat, as you know, so it is no good denying it." 

[1] The proposition that he had not actually entered the United 
States when apprehended cannot be considered as a defense. Those in 
the boat were, in fact, in the United States as they had crossed the 
boundary line in the Niagara river between the two countries. There 
is no doubt as to their intention to land. The appellant was in the 
United States when apprehended. We are convinced that he was 
properly ordered deported to China, that being the country from 
whence he came. 

[2] We are not troubled here with the question whether he should 
be returned to China or Canada. The question decided in United 
States V. Sisson, 206 Fed. 450, 124 C. C. A. 356, and in several later 
cases does not arise here, as the petitioner admits that he was born in 
China, and came directly from Hong Kong to Victoria, B. C. 

The order of the District Court dismissing the writ of habeas corpus 
is affirmed. 

•^s»For otlier ctant see etme teplc ft KBY-NUMBER In aU Key-Numbered Dlceets A Indexes 
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KARDO CO. V. ADAMS. 
(Glrcnit Court of Appeals, Sixth Circuit February 18, 1916.) 

Na'2803. 

1. CouBTs ^3>280— FBoiGaAi. Coubts— <Declinino JuBisDicrrioir. 

The provisions of Judicial Code (Axjt March 3, 1011, c. 231, { 37, 36 Stat 
1096 [Gomp. St. 1913. § 101&]), requiring a District Court to dinniss a suit 
if It appears that it does not really and substantially Involve a dispute 
properly within the court's Jurisdiction, or that parties have been Improp- 
erly or collusively Joined for the purpose of creating a case cognizable by 
that court, apply only where the matters so appearing affect the court's 
Jurisdiction; and where the court has Jurisdiction by reason of the sub- 
ject-matter of the suit as wlien It is one arising under the patent laws. 
Jurisdiction of which is given by Judicial Code, | 24(7), being Comp. St 
1918, S 991, regardless of the cidzenshlp of the parties, the court has no 
power. Inherent or statutory, to make an Inquiry sua sponte into the com- 
plainant's corporate capacity to sue when the defendant by pleading to 
the merits has waived that question. 

[Ed. Note.— For other cases, see Courts, Gent Dig. K 816^18; Dec 
Dig. ^=>280.] 

2. COUBTS ^=»37(1) — ^JXTBIBDICnON — COBPOBATE OAPACrTT TO SUE — ^WaIVEB. 

While Jurisdiction cannot be conferred on a federal court by waiver or 
consent of a defendant, yet in a case in which the nature of the right 
asserted confers Jurisdiction, the want of complainant's corporate capac- 
ity to sue, which Is an iasuable fact may be waived by him. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. i{ 147, 151 ; Dec 
Dig. «=5>37(1)J 

3. Dqutty <^117 — Pabties— Capacitt of Piaintivt to Sue. 

The provision of new equity rule 37 (198 Fed. zxviil, 115 O. 0. A« zzvill) 
that "every action shall be prosecuted In the name of the real party in 
interest" where Jurisdiction appears from the nature of the suit, does not 
Impose on a federal court the duty, on its own motion, without plead- 
ings raising the issue, to inquire into the capacity of the plaintiff to sue 

[Ed. Note.— For other cases, see Equity, Cent Dig. H ^^ 285-292; 
Dec Dig. <$=s>117.] 

4. CoBPOBATioNs ^=»28(1) — ^Incobpobation — ^De Facto Cobpobatioitb. 

Under Gen. Code Ohio, § 8627, which provides that, '"upon flUng artides 
of incorporation, the persons who subscribed them, their associates, suc- 
cessors and assigns^ iy the name and style provided therein, shall be a 
body corporate, with succession, power to sue and be sued," etc, the filing 
of such articles, followed by the transaction of corporate business creates 
a corporation, at least de facto, for the purpose of suing or being sued, 
although the further provisions with respect to the Issuance of stock and 
the election of directors have not been lawfully compiled with. 

[Ed. Note—For other cases, see Corporations, Cent Dig. If 26, 70; Dec 
Dig. «=s>28(l).] 

6. CouBTS ^=»368 — Fbdebal Coubts — ^Following State Decisions. 

While the federal courts are required to follow the decisions of the 
court of last resort in a state in th^r construction of state laws, where 
such decisions are conflicting, the court will apply the rule of harmoniz- 
ing them by attributing the declaration of law In a case to the facts In It, 
and denying its application to cases involving different situations and re- 
quirements. 

[Ed. Note.— -For other cases^ see Courts, Cent Dig. { 951; Dec Dig. ^=> 
368.] 

^s»For otber cases ae« same topic ft KEY-NUMBER In all Key-Numbersd DlcesU & Indexes 
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8. COBPORATIONS ^58»377(1) — POWEBS-^UBSOBIFTION TO STOCK OT AlTOTHEB 
COBPOBATION. 

Under the law of Ohio, no fraud appearing, the representatives of a 
corporation may suhBcribe for it to the capital stock of another corpora- 
tlOQ caused by it to be formed by them. 

[Ed. Note. — ^For other cases, see Corporations, Cent Dig. { 1&31 ; Dec 
Dig. <g=»377(l).l 

7. CoBPOBATioNs ^=»282 — ^DiBEOTOBS— Qualification. 

In the absence of fraud or a dishonest purpose, that a stockholder ob- 
tained his stock by glft» or holds it on a trust, does not disqualify him as 
a director. 

[Ed, Note.— For other cases, see Corporations, Cteat Dig. §§ 1189-llW; 
Dec. Dig. <8=»282.] 

8. COBPOBATIONS ^S>2d(lH-RUIiB AS TO DiBBKGABDINO COBPOBATB FOBMS, 

The rule that equity may disregard corporate forms cannot be invoked 
for the benefit of one who has done the corporation a wrong. 

PEd. Note.— For other cases, see Corporations, Cent Dig. {| 77, 79 ; Dec. 
Dig. <g=»29(l).] 

9. CoBPOBATiONS ^s>29(2) — ^Dk Facto Cobpobations — Collatebal Attack. 

When the fact of the existence of a corporation de facto Is established, 
its existence de jure cannot be attacked collaterally, but only by the state 
In a direct proceeding. 

[E}d. Note. — ^For other cases, see Ootporations, Omt Dig. H 78, 79, 2504 ; 
Dec Dig. «=»29(2).] 

10. Corporations «=>29(2) — ^De Facto Corporation — Collateral AitacKv 

Three corporations, each the owner of patents covering parts of automo- 
biles, capable of conjoint use, in order to better protect their rights under 
the patents, promoted the organization of a fourth corporati<»i to hold 
title to the patents, to grant licenses, and to prosecute infringers. The in- 
corporators did not intend to become, and did not become, beneficially in- 
terested in the corporation ; but each subscribed for one share of stock, 
which was paid for. They elected themselves officers and directors, and 
afterward resigned, one by one, and elected in their places officers and 
directors of the promoting corporations, to whom they assigned their cer- 
tificates of stock. The remaining stock was subscribed and paid for by 
such three corporations, which also paid for the stock issued to the incor- 
porators and assigned their patents to the new corporation. The organ- 
isation was in form in compliance with the laws of the state and was in 
good faith. Held, in a suit by the new corporation for Infringement, that 
complainant was a corporation de facto, if not de jure, and that the legal- 
ity of its organization could not be attacked by defendant 

[Ed. Note. — For other cases, see Corporations, Cent Dig. f f 78, 79, 2604 ; 
Dec. Dig. «=s>29(2).3 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the Kardo Company, substituted for the American 
Ball Bearing Company, against Henry J. Adams, dealing as Reo 
Motor Sales Company. From a decree dismissing the bill, complain- 
ant appeals. Reversed. 

For opinion below, sec 222 Fed. 967. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio 
(Edward R. Alexander, of Cleveland, Ohio, Edward Rector, of Chi- 

For otlier cams see saxiM topic A KBT-^UMBBR In all Key^Numbered Dlxestf ft Indexes 
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cago, 111., and Horace Andrews and Paul J. Bickel, both of Cleveland, 
Ohio, of counsel), for appellants. 

Lawrence Maxwell, of Cincinnati, Ohio, and R. A. Parker, of 
Detroit, Mich., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

HOLLISTER, District Judge. Three corporations, the American 
Ball Bearing Company, the Packard Motor Car Company, and the 
Peerless Motor Car Company, were each the owners of separate pat- 
ents on equipment for the rear axles of automobiles. Their patents 
were of such nature that apparently, as found by the trial court, they 
"interlaced or overlapped one another, so that, if one company gave 
a license under the patent which it owned, complaints of infringe- 
ments and threatened suits straightway arose from one or another of 
the other companies." 

They thereupon, so that the ownership of all of the patents might 
be in one company, which, as owner, could grant licenses, thus saving 
uncertainty in dealing with the patents, and for the purpose of avoid- 
ing litigation between themselves, sought to organize a corporation of 
Ohio under the name of "The Kardo Company," with a capital stock 
of $1,000,000. Articles of incorporation were signed February 21, 
1914, by five men in tlie employ of the law ifirm in charge of the or- 
ganization, not connected otherwise than as attorney with any of the 
three companies. The articles were filed with the Secretary of State 
February 24, 1914. On the same day, each of the incorporators sub- 
scribed for one share of the capital stock, and one of them' sub- 
scribed, as trustee for the American Ball Bearing Company for 995 
shares, agreeing to pay $9,500 in cash and $90,000 by the transfer of 
patents by the American Ball Bearing Company to the Kardo Com- 
pany. Ten thousand dollars, one-tenth of the $100,000 subscribed, 
were paid on the day of subscription by the American Ball Bearing 
Company, and the incorporators at no time paid any sum of money. 
Each of the other corporations paid in $10,000, the Peerless Company 
about the 1st of March, and the Packard Company about two weeks 
afterwards, so that each of the corporations paid in equal amounts; 
the $10,000 paid on subscription by the American Ball Bearing Com- 
pany being for itself and the other two. 

At the first stockholders' meeting, February 24, 1914, the five in- 
corporators being present and voting as stockholders, a code of regula- 
tions and by-laws was adopted, in which it was provided that the board 
of directors should be five stockholders, a majority of whom should 
be citizens of Ohio. The same parties elected themselves directors, 
and at their meeting as such, 30 minutes later, four of them were 
elected officers, and adopted a proposed agreement between the three 
corporations, providing for the sale and transfer to the Kardo Com- 
pany of the letters patent owned by each, respectively, for which each 
was to receive $200,000 of the capital stock, which agreement the 
incorporators, as stockholders, at a meeting held immediately, ap* 
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proved. February 27th, the same individuals called a special stock- 
holders' meeting, and the regulations were amended to make the num- 
ber of directors six, instead of five. On the same day, the directors 
met, and, as one after another resigned as directors and officers, their 
places were filled by officers and directors of the three corporations. 
As each resigned, the certificate for the one share he had subscribed 
was assigned to his successor, each of whom believed himself to be 
the owner of the share thus assigned to him, and kept it in his pos- 
session. So far as the record discloses, he was the owner. During 
the pendency of this suit, and after the question as to the propriety of 
the formation of the Kardo Company had been raised, each direc- 
tor, upon the advice of counsel, actually paid in money for the 
share thus transferred to him. All of the formal steps, notices, waiv- 
ers and certificates strictly complied with the law. No salaries 
have been paid to officers. The bookkeeper of one of the corporations 
did such bookkeeping for the Kardo Company as was necessary. Its 
office is in the office of its local patent attorney. It has a seal. The 
evidence shows that, while it has granted no licenses on its pat^ts, it 
has, nevertheless, earnestly tried to grant them, and it is fully equip- 
ped to carry on its business, and apparently has ample capital with 
which to carry it on. 

The purpose of the incorporation, expressed in the articles of in- 
corporation filed with the Secretary of State, was — 

"purchasing, leasing, or otherwise acquiring, and of registering, owning and 
using inventions, Improvements, trade secrets, processes, or Interests therein, 
and applying for and receiving, purchasing, or otherwise acquiring, letters 
patent, or rights or interests in or under letters patent, for or upon motor and 
other vehicles, or means of transportation, and traction and propelling ma- 
chinery, and for or upon the mechanism, parts or equipment of the same, or 
the tools or machinery for the manufacture of the same; and of selling, as- 
signing, or granting licenses and rights under or in respect of such secrets, 
processes, inventions, improvements or patents, and otherwise dealing in re- 
spect of or with the same, or either of them; and of manufacturing, using 
and dealing in the vehicles, articles, machinery, equipment and parts covered 
by or provided for in said inventions, patents or improvements, and of doing 
all things necessary, proper and incidental to the transaction of said business, 
or any part thereof." 

The bill of complaint was filed, June 25, 1913, by the American 
Ball Bearing Company, a corporation of Ohio. The defendant answer- 
ed July 15, 1913, and amended its answer September 25, 1913. The 
bill was for infringement of a patent, of which the American Ball Bear- 
ing Company claimed to be the owner, for an accounting of profits, for 
treble damages by reason of the aggravated nature of the claimed in- 
fringement, and for the destruction of the alleged infringing mech- 
anism in defendant's possession. 

On October 20, 1914, the Kardo Company filed a bill in the nature 
of a supplemental bill alleging its corporate character and the assign- 
ment to it of complainant's patents and prayed to be substituted as 
complainant and for relief as prayed in the original bill. The defend- 
ant, January 25, 1915, filed a further amendment to its answer, but did 
not put in issue the validity of the Kardo Company's corporate exist- 
ence under the laws of Ohio, nor did it in any way challenge the pro- 
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priety of its maintaining the suit, except by the "vague suggestions" 
referred to in the opinion of the trial court 222 Fed. 967, 969. 

[1] On the issues made by the pleading^, proofs were taken, and at 
the final hearing, the court, without considering the merits of the case, 
of its own motion, dismissed the bill on the ground that the Kardo 
Company had no corporate existence de jure or de facto, was not the 
real party in interest, and that its suit was a fraud on the jurisdiction 
of the court. The court did so on the theory, apparently, that a Dis- 
trict Court of the United States has power, for the purpose of pro- 
tecting its jurisdiction, to inquire, in all cases, of its own motion, into 
the steps taken by a complainant, alleging itself to be a corporation, 
through which it acquired the corporate character claimed by it. The 
action of the court in making the inquiry was based on his views of 
section 37 of the Judicial Code, equity rule 37, and of the inherent 
power in a court of the United States to protect its jurisdiction. 

Original jurisdiction has been conferred by Congress by virtue of 
article 3, § 2, of the Constitution on the District Courts in many classes 
of cases, of which attention need be called to two: 

"Of all suits of a civil nature, at common law or In equity, • • • where 
the matter In controversy exceeds, exclusive of Interest and costs, the sum 
or value of three thousand dollars, and ♦ ♦ ♦ Is between citizens of differ- 
ent states;*' and '*0f all suits at law or In equity arising under the patent 
• • ♦ laws." Judicial Code U. S, S 24, subds. 1, 7. 

The provision as to the sum or value of the matter in controversy, 
does not apply to patent cases. Section 24, subd. 1. 

This suit arose under the patent laws, and the jurisdiction of the 
court to hear and determine the issues raised in it cannot be doubted. 

Jurisdiction conferred by reason of diversity of citizenship is a dif- 
ferent matter. In Cohens v. Virginia, 6 Wheat. *264, *393 (5 L. Ed. 
257), it was said by Chief Justice Marshall: 

"In one description of cases, the Jurisdiction of the court Is founded en- 
tirely on the character of the parties ; and the nature of the controversy is 
not contemplated by the constitution — the character of the parties Is every- 
thing, the nature of the case nothing. In the other description of cases, the 
jurisdiction Is founded entirely on the character of the case, and the parties 
are not contemplated by the constitution — ^in these, the nature of the case is 
everything, the character of the parties nothing." 

The court, therefore, had jurisdiction of the subject-matter, and it 
was immaterial, so far as jurisdiction is concerned, what the citi- 
zenship of the parties might be. 

In 1875, Congress passed the law, now section 37 of the Judicial 
Code, providing : 

"If In any suit commenced In a district court, or removed from a State 
Court to a district court of the United States, It shall appear to the satis- 
faction of the said district court, at any time after such suit has been brought 
or removed thereto, that such suit does not reaUy and substantially involve 
a dispute or controversy properly within the Jurisdiction of said district 
court, or that the parties to said suit have been improperly or coUuslvely made 
or joined, either as plalntiflfs or defendants, for the purpose of creating a case 
cognizable or removable under this chapter, the said district court shall pro- 
ceed no further therein, but shaU dismiss the suit or remand it to the court 
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from which it was removed, as justice may require, and shall make such 
order as to costs as shall be Just" 

The purpose of the act was to protect the court and the parties 
against fraud upon its jurisdiction. It was so said in Williams v. Not- 
tawa, 104 U. S. 209, 211 (26 L. Ed. 719): 

''Congress was specially careful to guard against the consequences of col- 
lusive transfers to make parties, and imposed the duty on the court, on Its 
own motion, without waiting for the parties, to stop all further proceedings 
and dismiss the suit the moment anything of the kind appeared. This was 
for the protection of the court as well as parties against frauds upon its ju- 
risdiction. ♦ • ♦" 

See, also, Morris v. Gilmer, 129 U, S. 315, 326, 9 Sup. Ct. 289, 32 
L. Ed. 690, and Mining Co. v. Kelly, 160 U. S. 327, 339, 340, 16 Sup. 
Ct. 307, 40 L. Ed. 444. 

The first part of the section deals with jurisdiction over the sub- 
ject-matter of the suit — the right asserted in it ; the second part with 
jurisdiction dependent upon diversity of citizenship. Since the juris- 
diction invoked in this case did not involve the citizenship of the 
parties, the court's inquiry could in any event only be directed to the 
question whether or not a substantial dispute or controversy was 
involved properly within the jurisdiction of the court. The phrase 
"within the jurisdiction" has been defined by the Supreme Court: 

•*It means, within the Judicial cognizance — ^within the capacity to determine 
the merits of the dispute or controversy and to grant the relief asked for.** 
Rosenbaum v. Bauer, 120 U. S. 450. 45», 7 Sup. Ct 633, 637 (30 L. Ed. 743). 

That this case was within the jurisdiction as thus defined, no. doubt 
can be entertained. 

This section has been applied to a number of cases, mostly involv- 
ing jurisdiction based on diversity of citizenship or the amount in con- 
troversy ; but we have found no decision in any of the courts of the 
United States or in any state court which recognizes power in a court 
to make inquiry, on its own motion, without pleadings, into the ca- 
pacity of a corporation to sue in a case over which a court had juris- 
diction by reason of the nature of the controversy. 

Prior to the act of 1875, in cases dependent for jurisdiction on di- 
versity of citizenship, when the proper allegations of citizenship ap- 
peared in the pleadings, a plea in abatement was necessary to raise 
the issue of citizenship. Farmington v. Pillsbury, 114 U. S. 138, 143, 
5 Sup. Ct. 807, 29 U Ed. 114; Little v. Giles, 118 U. S. 596, 604, 7 
Sup. Ct 32, 30 L. Ed. 269; Gilbert v. David, 235 U. S. 561, 567, 35 
Sup. Ct, 164, 59 L. Ed. 360. That issue may now be raised by an- 
swer, by motion, or by any method appealing to the sound discretion 
of the court. Gilbert v. David, 235 U. S. 561, 567, 35 Sup. Ct. 164, 
59 L. Ed. 360. Power for the court's independent inquiry did not exist 
under the decisions, even when the jurisdiction depended upon diver- 
sity of citizenship until section 37 conferred the power. If, without 
this section, power is not inherent in the court to protect, on its own 
motion and without pleadings, its jurisdiction in cases in which diver- 
sity of citizenship gave jurisdiction, even when fraudulently invoked, 
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it cannot be that such extraordinary power can be exercised for the 
purpose of determining the plaintiff's corporate capacity or the reality 
of its interest as a corporation in a suit of which the court has juris- 
diction by reason of the nature of the right asserted. Jurisdiction of 
the courts of the United States in such cases does not depend upon the 
existence of such facts. In addition to the plain language of the stat- 
ute conferring jurisdiction, a number of considerations are conclusive 
to the contrary. 

It was said in Byers v. McAuley, 149 U. S. 608, 618, 13 Sup. Ct. 906, 
910 (37 L. Ed. 867), by Mr. Justice Brewer : 

"The Jurisdiction of the Federal courts is a limited one, depending upon 
either the existence of a Federal question or diverse citizenship of the 
parties. Where these elements of jurisdiction are wanting, it cannot proceed, 
even with the consent of the parties." 

And in Powers v. C. & O. Ry. Co., 169 U. S. 92, 98, 18 Sup. Ct 264, 
266 (42 L. Ed. 673), Mr. Justice Gray said : 

*'The existence of diverse citizenship, or other equivalent condition of Ju- 
risdiction, is fundamental ; the want of It wiU be taken notice of by the court 
of Its own motion, and cannot be waived by either party." 

And yet it has been held time and again in the courts of the United 
States that the defendant must specially aver the plaintiflPs corporate 
invalidity, and, if he pleads to the merits without doing so, he is held 
to admit plaintiff's corporate capacity. Conard v. Insurance Co., 1 
Pet. *386, *450, 7 L. Ed. 189; Society, etc., v. Town of Pawlet, 4 Pet. 
*480, *501, 7 L. Ed. 927; Wickliffe v. Owings, 17 How. *47, *51, 15 
L. Ed. 44; Philadelphia, etc., R. R. Co. v. Quigley, 21 How. 202, 214, 
16 L. Ed. 73 ; United States v. Insu-rance Companies, 22 Wall. 99, 100, 
101, 22 L. Ed. 816; Kenton Furnace Co. v. McAlpin, 5 Fed. 737, 741 
(C. C.) ; Emerson v. Nimocks, 88 Fed. 280, 281 (C. C). Whether or 
not, since the act of 1875, it is the duty of the district court to in- 
quire of its own motion into the proper organization of a plaintiff cor- 
poration when the jurisdiction depends upon diversity of citizenship, 
we are not called on to decide, for that question does not arise in this 
case. But we venture to say no suggestion will be found in any of 
the cases that, when a corporation is a party plaintiff, the court has, 
irrespective of that act, inherent power, even in cases in which the 
citizenship of the parties is the test of its jurisdiction, to inquire into 
and determine the validity of the plaintiff's corporate existence when 
the defendant has waived the question by pleading to the merits. 

It may be said, with certainty, that when the jurisdiction depends 
upon the nature of the right asserted, as in this case, the court has 
no power, inherent or statutory, to make an inquiry, sua sponte, into 
the plaintiff's corporate capacity when the defendant, by pleading to 
the merits, has waived that question. Pullman v. Upton, 96 U. S. 
328, 329, 24 L. Ed. 818, decided October term, 1877, is directly to 
the point. An assignee in bankruptcy of a corporation sued a stock- 
holder in the Circuit Court of the United States for the Northern Dis- 
trict of Illinois to recover the balance remaining unpaid upon his stock. 
The bankrupt was a corporation of Illinois, and was detereed a bank- 
rupt in the District Court for the Northern District of tliat state, the 
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assigffiee being appointed by that court Jurisdiction was ccmferred 
by 3ie Bankruptcy Act of 1867, and did not depend upon diversity 
of citizenship. On the trial the assignee offered in evidence and the 
court admitted, certain papers the object of which was to prove the 
existence ofi the corporation and the increase of its capital stock ; but 
this evidence was, in the Supreme Court, held to be immaterial, Mr. 
Justice Strong saying : 

''But tbe ezlBtence of the corporation was admitted by the defendant's plea 
of non asswnpHt; and whether the corporate stock had been properly in- 
creased was a question the State only could raise. It is weU settled, that, in 
a suit by a corporation, a plea of the general issue admits the competency of 
the plaintiff to sue as such." 

There are many decisions in the courts of the United States and 
in the state courts holding a defendant estopped to deny the corporate 
existence of the plaintiff. Spme reference to them will be made here- 
inafter. The principle is found in the language of Mr. Justice Swayne 
in Casey v. Galli, 94 U. S. 673, 680 (24 L. Ed. 168) a case not depend- 
ing for jurisdiction on diversity of citizenship: 

"Where a shareholder of a corporation is called upon to respond to a liablU- 
ty as such, and where a party has contracted with a corporation, and is sued 
upon the contract, neither is permitted to deny the existence or the legal validi- 
ty of such corporation. To hold otherwise would be contrary to the plain- 
est principles of reason and of good faith, and involve a mockery of justice." 

Is it possible that when plainest principles of justice estop a de- 
fendant himself from denying the corporate capacity of the plaintiff 
to sue, and that, too, when he pleads to that end, the court may, of its 
own motion, when the subject-matter ofi the suit is the basis of its 
jurisdiction, inquire, without pleadings, into the plaintiff's capacity, 
and, if not satisfied, dismiss the bill? 

[2] It is clear that while jurisdiction cannot be conferred by waiver 
or consent of a defendant, yet, in a case in which the nature of the 
right asserted confers jurisdiction, the want of corporate capacity to 
sue may be waived by him. The question is not one of jurisdiction. 
Jurisdiction is exercised through and upon the issues in the case. Ju- 
risdiction is a matter of power. The issues are determined through 
the exercise of the power. The jurisdiction of the court and the issues 
to be tried, are quite distinct. It was said by Vice Chancellor Pitney, 
in Union Water Co. v. Kean, 52 N. J. Eq. Ill, 122, 123, 27 Atl. 1015, 
1019, in dealing with collateral attacks on de facto ccwporate existence 
in the course of an ordinary suit at law : 

"The real ground and reason of the decisions in the Une of cases now 
under consideration, is the lack of a complaint on the part, of the proper and 
only party who has a right to complain, riz^ the State, and not the want of 
capacity or ability in either court to deal with the question involved. In short, 
the power of this court to deal with any matter brought before it does not 
depend upon the nature or character of the issue to be tried or question to 
be determined, but it depends upon the nature of the right to be administered 
and enforced, and the chara^er of the remedy necessary or appropriate to its 
enforcement. If the right to be enforced be one properly cognizable by a 
cpurt of equity, and the remedy necessary to enforce it be such as only a 
court of equity can administer, then a court of equity has jurisdiction, and 
the circumstance that, in the course of its administration, it has to deal with 
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questions of law and fact, of whateyer nature they may be, does not stand 
In Its way." 

The complainant's corporate capacity was an issuable fact. Issues 
are brought before a court by the pleadings, and its decrees must be 
considered in connection with the pleadings. Barnes v. Chicago, etc., 
Ry. Co., 122 U. S. 1, 14, 7 Sup. Ct. 1043, 30 L. Ed. 1128; Graham 
V. La Crosse Railroad Co., 3 Wall. 704, 710, 711, 712, 18 L. Ed. 247; 
Reynolds v. Stockton, 43 N. J. Eq. 211, 10 Atl. 385, 3 Am. St. Rep. 
305 ; Munday v. Vail 34 N. J. Law, 418, 423, 424; Carter v. Gibson, 
47 Neb. 655, 66 N. W. 631 ; Maddox v. Summerlin, 92 Tex. 483, 488. 
49 S. W.1033, 50 S. W. 567; Spoors v. Coen, 44 Ohio St. 497, 502, 
503, 9 N. E. 132. This is elementary. Waldron v. Harvey, 54 W. 
Va. 608, 613, 46 S. E. 603, 102 Am. St. Rep. 959. 

Under the pleadings in this case, the questions of the corporate in- 
validity of the Kardo Company and of the reality of its interest, were 
not issues to be tried. 

[3] While that part of, equity rule 37 (198 Fed. xxviii, 115 C. C. A. 
xxviii) taking effect February 1, 1913, providing that "every action 
shall be prosecuted in the name of the real party in interest," is not 
found in any previous equity rules made by the Supreme Court for 
the guidance of courts in equity cases, yet it is but the declaration of 
a rule in equity cases in the courts of the United States, which by 
statute of Ohio and generally in states which have adopted a code of 
civil procedure, prevails, and which, in cases at law, the courts of 
the United States follow. It is clear, therefore, that when the nature 
of the suit is such as to show that it really and substantially involves 
a controversy within the capacity of the court to determine and grant 
the relief asked, and no question oi citizenship, upon which jurisdic- 
tion is based, exists, the case presents no peculiar feature imposing 
on a court of the United States the duty, on its own motion, without 
pleadings, of inquiring into the question of the capacity of the plaintiff 
to sue. Under such circumstances, the case is no different from any 
other case in any court having jurisdiction of the subject-matter under 
the practice prevailing in the United States.^ 

In Ohio this provision is found in section 25 of the Code of Civil 
Procedure, taking effect January 1, 1853 (Section 11241, Gen. Code 
Ohio) : 

"An action must be prosecuted In the name of the real party in inter- 
est ♦ ♦ •" 

Nevertheless, it is the rule in that state that a corporation commenc- 
ing an action need not state that it is a corporation, and if it does so, 
it will not, even upon a general denial, be required to prove that it is a 
corporation. If the defendant desires to raise that issue he must plead 
it. Methodist Episcopal Church v. Wood, 5 Ohio, *283, *286 ; Smith v. 
Weed Sewing Machine Co., 26 Ohio St. 562, 565 ; Brady v. National 
Supply Co., 64 Ohio St. 267, 60 N. E. 218, 83 Am. St. Rep. 753. 

iThe same conclusion will be found in Editorial Notes, Columbia Law 
Review, vol. XV, No. 8, December, 1915, pp. 706, 707, 708. 
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The right asserted in the bill properly invoking jurisdiction of the 
court, there is no reason why the issue of the capacity of plaintiff 
to sue should not be raised by defendant's answer, if a defendant 
desires to raise the question, and, when raised, tried in the usual way. 

We think the court was in error in making the inquiry and in dis- 
missing the bill. Assuming, however, that since the facts have ap- 
peared the defendant may amend his answer, if he desires to do so, or, 
if he does not, that the court has power to direct him to do so, under 
the liberal provisions of section 1591, 1 U. S. Comp. Stat. 1913, p. 
675, we proceed to determine the question, whether or not the Kardo 
Company was clothed with sufficient corporate capacity to permit it 
to maintain against an alleged wrongdoer an action relative to a sub- 
ject-matter within the jurisdiction of the court. The motives of the 
incorporators were legitimate ; their purposes and the purposes of the 
three corporations for whom they were acting, were laudable, and it 
cannot be denied that the purposes expressed in the articles of incor- 
poration were, in all respects, lawful. 

No injury or fraud was perpetrated, or sought to be perpetrated, 
and the claimed invalidity of the incorporation rests upon the facts that 
three corporations promoted the formation of anotfier corporation; 
that the incorporators did not intend themselves to become, and did 
not become, beneficially interested in the stock or in the corporation 
to be formed ; that they, not being actual owners of stock, could not 
be directors; and that the directors substituted for them were not 
legally elected, paid nothing for their stock and were not, therefore, 
bona fide holders. 

From these the deduction is drawn that the Kardo Company was 
a "dummy" company, its directors "dummy'* directors, and that, there- 
fore, a court of. equity would look through the form of things to their 
substance and declare nonexistent that which appeared to exist, what- 
ever the consequences might be, and regardless of the wrongdoing of 
the defendant as alleged in the bill. 

[4] Section 8627, Gen. Code Ohio, provides: 

"Upon filing articles of incorporation, the persons who subscribed them, 
their associates, successors, and assigns, by the name and style provided 
therein, shall be a body corporate, with succession, power to sue and be 
sued. ♦ ♦ ♦•' 

In Ashtabula, etc., R. R. Co. v. Smith, 15 Ohio St. 328, 334, the 
statute was construed, and it was there held, Judge White writing the 
opinion, that the general powers conferred — 

"fall into two classes: such as may be exercised before, and such as can not 
be until after, the election of directors. Among the former is the right to re- 
oeive subscriptions to the capital stock, and, when ten per centum of the 
amount, shall be subscribed, to elect directors. ♦ ♦ ♦ After the election of 
directors all the business of the corporation is to be transacted by them, or 
under their authority; but, the existence of the body corporate does not de- 
pend upon the election of, or the right to elect, directors." 

In Powers v. Hazelton, etc., Ry. Co., 33 Ohio St. 429, 432, a suit 
by a railroad company to condemn land for the construction of its 
road, the court followed the decision in the other case on this point, 
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and held, however, that the condemnation of land was a power which 
could only be exercised by the corporation through its directors. It 
was said by Judge Day: 

"It was therefore Incumbent on the company to show, In addition to the fact 
of its incorporation, that it had brought Itself into a condition to exercise its 
powers for the construction of the road, by a faU organization in the election 
of dlrecto^p." 

See, also, State ex rel. v. Robinson, 9 Ohio Dec. 383, 12 Wkly. Law 
Bui. 269. 

In Union Water Co. v. Kean, 52 N. J. Eq. Ill, 141, 27 Atl. 1015, 
1026. Pitney, V. C, quoted with emphasis from Judge Bennett's opin- 
ion in Railroad v. Clayes, 21 Vt. *30: 

"It is the statute which creates the subscribers for stock a c<MrporatioQ and 
not their organizing under it" 

In Wells Co. v. Gastonia, etc., Co., 198 U. S. 177, 25 Sup. Ct. 640, 
49 L. Ed. 1003, it appeared that the charter of a corporation of Missis- 
sippi provided that the incorporators "are hereby created a body poli- 
tic and corporate," and also that "as soon as ten thousand dollars of 
stock is subscribed and paid for said corporation shall have power to 
commence business." The $10,000 were not paid, but the corpora- 
tion after doing business, sued a citizen of North Carolina in the Cir- 
cuit Court for that state for goods sold. It was held that the sub- 
scription and payment of the required amount of capital stock were 
not such conditions precedent that the corporation did not exist until 
payment of subscription; that the corporation was created when its 
charter was approved and the great seal of. the state affixed to it and 
was entitled to sue as a citizen of Mississippi. To the same effect. 
Frost V. Coal Co., 24 How. 278, 16 L. Ed. 637. 

In Ohio, after the decisions referred to, it seemed settled that the 
filing of the articles of incorporation creates a body corporate as the 
statute says, but in State ex rel. v. Insurance Co., 49 Ohio St. 440, 
31 N. E. 658, 16 L. R. A. 611, 34 Am. St. Rep. 573, the fifth head- 
note (in Ohio the law of the case) says : 

"The making and filing, for the purpose of profit, of artiides of incorporation 
in the office of the secretary of state, do not make an incorporated company ; 
such articles are simply authority to do so. No company exists within the 
meaning of the statute, until the requisite stock has been subscribed and paid 
In, and the directors chosen." 

This was taken bodily from the opinion of Judge Minshall. That 
he and the court did not intend to overrule the previous decisions is 
clear, from the fact that they were not referred to in the opinion, and 
the subject-matter of the case did not require so broad a declaration. 
The statute referred to reads : 

"When by the laws of any other state or nation, any taxes, fines, penalties, 
license fees, deposits of money or of securities or other obligations or prohibi- 
tions are imposed on iynuranoe companies of this state doing business in such 
state or nation, or upon their agents therein, so long as such laws continue in 
force, the same obligations and prohibitions, of whatever kind, shall be im- 
posed upon all insurance companies of such other state or nation doing busi- 
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ness within this state, and npon their agents here.*' (Italics in the opinion.) 
4» Ohio St 444, 31 N. E. es», 16 L. B. A. 611, 84 Am. St Bep. 578. 

To proceedings in quo warranto, the respondent, a corporation of 
New York with authority to deal in four lines of insurance, answered, 
when charged that by the laws. of New York no Ohio insurance com- 
pany could transact business in that state in more than one line of 
insurance, that it had power in New York to deal in four lines of 
insurance and that an Ohio company couild legally be formed with 
power to do the same, but that no such company had been formed 
and hence no application could be made in New York to do the four 
lines of insurance there. The relator replied that the requisite number 
of persons subscribed and acknowledged articles of incorporation to 
do the four kinds of insurance in Ohio; that the articles had been 
approved by the Attorney General and were recorded in the office of 
the Secretary of State of Ohio, "whereby," it was averred (49 Ohio 
St 443, 31 N. E. 659, 16 L. R. A. 611, 34 Am. St Rep. 573), "an 
Ohio corporation was duly and legally formed for the purpose of 
doing the lines of insurance mentioned in the articles of incorporation." 

Of course, such a corporation was not doing business in Ohio, and, 
as a company doing business, had no existence. The headnotes are 
not to be given general application, bt»t are to be read in connection 
with the facts appearing in the report. Witte v. Lockwood, 39 Ohio 
St 141, 145 ; . Sherard v. Lindsay, Treas., 13 Ohio Cir. Ct R. 315, 321 ; 
Adelbert College v. Wabash R. R. Co., 171 Fed. 805, 812, 96 C. C. 
A. 465, 17 Ann. Cas. 1204 (C. C. A. 6); Ohio Tax Cases, 232 U. 
S. 576, 577, 589, 34 Sup. Ct 372, 58 L. Ed. 737. 

It is quite clear that as late as 1905 (Telephone Co. v. Cincinnati, 
73 Ohio St. 64, 76 N. E. 392), the Supreme Court of Ohio regarded 
Powers V. Railway Co., 33 Ohio St. 429, as still the law. See first 
headnote, and the opinion of Judge Spear, 73 Ohio St. at page 77. 

The opinion of Judge Johnson in the recent case of Parkside 
Cemetery Ass'n v. C. B. & G. L. Traction Co., 112 N. E. 596 (decided 
by the Supreme Court of Ohio, December 7, 1915), would seem 
to indicate that he intended to leave no doubt that in Ohio the 
filing of articles of incorporation does not create a corporation. The 
action was for the appropriation of private property for construction 
of a railroad, and the existence of the plaintiff corporation was directly 
in issue under the statute providing for the exercise by a railroad of 
tiie right of eminent domain. Section 11046, defining the duty of the 
court, provides : 

« ♦ ♦ ♦ The probate Judge shaU hear and determine the questions of 
the existence of the corporation, its right to make the appropriation, its in- 
ability to agree with the owner, and the necessity for the appropriation. 
Upon all these questions the burden of proof shall be upon the corporation, 
and any interested person shall be heard."* 

The facts are set out in the opinion of the court: 

"lu this case the formal details such as the preparation and filing of the 

articles of incorporation, the signing of waivers of notice, the opening of books 

of subscription, the filing of a certificate of subscription with the secretary of 

state and the waiver of notice of stockholders' meeting, election of directors, 

231 F.- 
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are all set out In tbe minute book. But It is shown by the testimony of direc- 
tors themselves and the secretary and treasurer that the company never 
kept any books of account, never had any bank account, thei-e was no certifi- 
cate book, or other books, except the minute book, the shares were written 
on blanks, which were unnumbered and unidentified and there was no state* 
ment on them of the authorized capital stock. One of the incorporators, who 
was a director, testified that after the certificate of incorporation was re- 
ceived, he paid in the sum of $1,000, which was ten per cent, of the authorixed 
capital stock of the company, but the treasurer testified that there were no 
books or papers which showed that the director referred to had paid the 
money to the company for this stock and that he had nothing to show for that. 
The other directors admit that they never paid for any shares of stock and 
some say that after they received them they indorsed them in blank and 
handed them back to the party from whom they received them. With 
the exception of the bare statement of Mr. Smartt that he had paid the $1,000 
referred to, no paj'ment on any stock is shown and it is not shown what was 
done with the $1,000 referred to, nor to whom it was paid. The only stock that 
was ever subscribed for was that originally made by the five incorporators, 
who each subscribed for two shares of $100 each. These steps and the original 
resolution of necessity were taken in 1906, and no further action is shown 
until the filing of the petition in this case in May, 1911. 

**The original directors resigned, one after another, as directors and oflScers 
and their places were filled by others, who likewise admit that the same stock 
was given to. them without any payment being made by them." 

It was held, among other things, that the plaintiff was a "dummy" 
corporation, and that testimony offered by the defendant which tend- 
ed to show that the plaintiff company was endeavoring to acquire 
the right of way for the sole use and benefit of. the Northern Ohio 
Traction & Light Company, and that the latter company had furnished 
considerable of the money, and, as it was claimed, all of the money 
that the plaintiff ever had, ought to have been admitted. 

We might agree, for the purposes of this case, that on those facts 
and that evidence there was no proper subscription to the capital stock 
and no proper qualification of directors ; that the plaintiff was a "dum- 
my" corporation acting for another and had no power to appropriate 
private property ; that it had no existence as a corporation with power 
to appropriate another's land, and that all corporate forms, including 
the filing of the articles of incorporation, might be disregarded to pro- 
tect the land owner from an unlawful and unauthorized appropriation 
of his land. It was not necessary in that case for the court to go 
further than that, and it is not probable they intended to do so; but 
the third headnote in the case reads : 

"The statutory requirements provided by section 8632 et seq., General Code, 
for the creation of a corporation are mandatory and must be complied with 
before the corporation can be in existence." 

These sections have to do with the subscriptions to the capital stock 
and the initial payments thereon, the election of directors, etc., and, i{ 
the language of the headnote is restrained to the nature of the action 
and the facts, and the theretofore declaration of the court of the ne- 
cessity of compliance with the statutory requirements in those be- 
halfs as a condition precedent to tlie exercise o£ the power of eminent 
domain, we are in hearty accord. But the case did not call for the 
sweeping language of the headnote, and would have been satisfied if 
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the words "for the purpose of appropriating private property/* or 
words of like import, had been added. 

By the Ohio decisions the "existence" of a corporation under gen- 
eral laws, and the "existence" of a corporation with special power to 
appropriate private property, are not the same. The Supreme Court 
of Ohio had before it, in the recent case, the meaning of the word 
as used in the latter class of cases. 

[5] Required, as we are, to follow the decisions of the court of last 
resort in a state in their construction of the laws of that state, the 
Constitution, laws and treaties of the United States not being involved 
(Secombe v. Railroad Co., 23 Wall. 108, 117, 23 L. Ed. 67; Flash v. 
Conn., 109 U. S. 371, 379, 3 Sup. Ct. 263, 27 L. Ed. 966; Jellenik v. 
Huron Copper Min. Co., 177 U. S. 1, 12, 13, 20 Sup. Ct. 559, 44 L. 
Ed. 647), and finding language in the later cases irreconcilable with 
former decisions, we are relieved from embarrassment by applying 
the rule established by the Supreme Court of Ohio of harmonizing the 
decisions, attributing the declaration of law in a case to the facts in 
it and to the kind of case it is, and denying the application of such 
declaration to cases involving different situations and requirements. 

That the Supreme Court of Ohio did not intend the declaration in 
the third headnote of Cemetery Co. v. Traction Co. to be a hard and 
fast rule covering all cases and circumstances, is shown, not only by 
their failure to refer to the express declaration of the statute as to 
when a corporation is formed with power to sue, and to their former 
decisions ; but also by omitting any reference to de facto corporations. 
The doctrine relative to these and their power to maintain a suit, their 
inviolability from attack except by the state creating them, and then 
only in a direct proceeding, is estaUished by a wealth of authority. 
It will be sufficient to refer to a few cases in the courts of the United 
States. Lessee o£ Frost v. Frostburg Coal Co., 24 How. 278, 16 L. 
Ed. 637 ; Baltimore, etc., R. R. Co. v. Fifth Baptist Church, 137 U. 
S. 568, 571, 11 Sup. Ct. 185, 34 L. Ed. 784; Shapleigh v. San Angelo, 
167 U. S. 646, 656, 17 Sup. Ct. 957, 42 L. Ed. 310; Milier v. Ferris 
Irrigation Dist, 85 Fed. 693, 698 (C. C); Id., 99 Fed. 143, 150 (C. 
C.) ; Herring v. Modesto Irr. Dist., 95 Fed. 705, 717, et seq. (C. C.) ; 
Telegraph Co. v. Railroad Co., 114 Fed. 787 (C. C.) ; and in this cir- 
cuit: Farmers', etc., Co. v. Toledo, etc., Ry. Co., 67 Fed. 49, 55 (C. 
C.) ; Continental Trust Co. v. Toledo, etc., R. Co., 82 Fed. 642, 649 
(C. C). 

If, in Ohio, a corporation with general powers has no existence at 
all unless the laws relative to subscription and pa3rment for stock and 
the election and qualification of directors are strictly complied with, 
the doctrine of de facto corporations universally recognized in the 
United States, and, for justice' sake, frequently applied, has no fur- 
ther place in the Ohio law. It is inconceivable that Judge Johnson, 
who wrote the opinion in Cemetery Co. v. Traction Co., and the court 
concurring in the headnotes of it, intended to overthrow that just and 
salutary doctrine, particularly as they did not even refer to the lead- 
ing case of Society Perun v. Cleveland, 43 Ohio St 481, 490, 3 N. E. 
357, 360, in which it was said by Judge Owen : 
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"The theory that a de fade corporation has no real existence, that It la a 
mere phantom, to be Invoked only by that rule of estoppel which forbids a 
party who has dealt with a pretended corporation to deny its corporate 
existence, has no foundation, either in reason or authority. A de facto cor- 
poration is a reality. It has an actual and substantial legal existence. It is, 
as the term Implies, a oorporationj" 

The infirmity in that case lay in the very articles themselves ; and 
before the case was decided a judgment of ouster was rendered against 
the corporation in quo warranto proceedings. 

While we might agree that in Ohio three corporations cannot form 
a corporation in the sense that they may become the incorporators, 
yet no reason appears why three corporations, or one corporation, may 
not, for legitimate purposes, cause a corporation to be formed under 
the laws of that state through agents selected for the purpose. The 
theory of separate entity of a corporation is not disturbed by the own- 
ership of all of its stock by another corporation. Peterson v. Chicago, 
etc., Ry. Co, 205 U. S. 364, 391, 27 Sup. Ct. 513, 51 h. Ed. 841 ; 
Richmond, etc., Co. v. Richmond, etc., Co., 68 Fed. 105, 108, 15 C. 
C. A. 289, 34 L. R. A. 625 (C. C. A. 6th Cir.) ; Commonwealth v. 
Monongahela Bridge Co., 216 Pa. 108, 114, 64 Atl. 909, 8 Ann. Cas. 
1073; Louisville Gas Co. v. Kaufman, 105 Ky. 131, 158, 48 S. W. 434 
et seq. There is no requirement in the law, nor any inference to be 
drawn from it, that the incorporators of an Ohio corporation must 
have any financial interest or benefit of any kind in the incorporation 
sought. The general understanding in Ohio on the subject is found 
in 1 Couse's Ohio Private Corporations, § 16. In some jurisdictions, 
incorporators are directly held to be mere instruments of the law 
for purposes of preliminary organization. Densmore Oil Co. v. Dens- 
more, 64 Pa. 43, 54; Chase v. Lord, 77 N. Y. 1, 11; Bristol Bank 
V. Jonesboro, etc., Co., 101 Tenn. 545, 553, 48 S. W. 228; 1 Clark & 
Marshall on Private Corporations, § 45. 

Incorporators, after filing the articles, open books for subscription. 
When 10 per cent, of the capital stock has been subscribed and 10 
per cent, of the subscription paid in, and they have so certified, their 
duties come to an end. There is no requirement that they shall sub- 
scribe to the capital stock, though if tiiey do so, they make them- 
selves personally liable to the corporation (Henkle v. Salem Mfg. Co., 
39 Ohio St. 547, 552; Trust Co. v. Floyd, 47 Ohio St. 525, 541, 26 
N. E. 110 et seq.; Pullman v. Upton, 96 U. S. 328, 330, 24 L. Ed. 
818) ; and if there is any deficiency in the amount of the actual pay- 
ment of 10 per cent, on the stock subscribed at the time they have 
certified the fact, they are liable to any person affected thereby (sec- 
tion 8634, Gen. Code Ohio). 

[8] Permission is now given to private corporations in Ohio to 
"purchase, or otherwise acquire, and hold shares of stock in other 
kindred but not competing private corporations." Section 8683, Gen. 
Code Ohio. Whether or not under such permission a corporation could 
itself become a subscriber, it is not necessary to decide; but under 
authority elsewhere (Oregon, etc., R. Co. v. Postal Tel. Cab. Co., HI 
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Fed. 842, 49 C. C. A. 663 [C. C. A. 9] ; National Docks Ry. Co. v. 
Cent. R. Co., 32 N. J. Eq. 755, overruling 31 N. J. Eq. 475, 478, where- 
in the facts appear; Lower v. C, B. & Q. R. Co., 59 Iowa, 563, 13 N. 
W. 718; Postal Tel. Cab. Co. v. Railway Co., 23 Utah, 474, 481, 65 
Pac. 735, 90 Am. St. Rep. 705) and from the views expressed in Ceme- 
tery Co. V. Traction Co., we hold, for the purpose of this case, that in 
Ohio, no fraud appearing, the representatives of a corporation may. 
suibscribe for it to the capital stock of another corporation caused by 
it to be formed through them.- It was there said by Judge Johnson: 

" ♦ • ♦ It Is no objection that the organization of a plaintiff corpora- 
. tlon was promoted or procured by another corporation, or its atodstiolden, 
which Is specially interested In tlie enterprise for which th^ plaintiff wa^ 
formed and which could not condemn property In furtherance of such en> 
terprlse and such matters cannot be set up in answer to the plalntlflPs petition 
to condemn." 

Also: 

"One who has subscribed and paid for or who has purchased stock in a 
corporation has of course the right to make a bona flde gift of it, and in such 
case the donee's title is perfect. And doubtless the oflgiaator of a corporation 
organized In good faith to carry out tfre purposes stated in its artideB, may 
properly procure the requisite number of signatures to all of the preliminary 
instruments, including the necessary ten per cent, stock subscription, by mak- 
ing an executed bona flde gift to each of the amount necessary to pay the re- 
quired portion of the subscriptions into the treasury. ♦ ♦ • " 

The "preliminary instruments" are necessarily the articles. 

[7] That a director may obtain his stock by gift, or hold it upon 
a trust, and be legally qualified, is not opfen to question. People v. 
Lihme, 269 111. 351, 109 N. E. 1051, 1054; Gas Co. v. Kaufman, 105 
Ky. 131, 159, 48 S. W; 434. If it were on a secret agreement with 
the company without consideration as a qualification to be a director, 
the stock to be surrendered on demand, as in Dueber Watch Case 
Mfg. Co. V. Daugherty, 62 Ohio St. 589, 57 N. E. 455 ; or for a dis- 
honest purpose, or as a shield for wrongdoing, then, of course, the 
title of a director may be impeached. In the matter of St. Lawrence 
Steamboat Co., 44 N. J. Law, 529, 541 ; Louisville Gas Co. v. Kauf- 
man, etc., Co., 105 Ky. 131, 159, 4« S. W. 434; In re Leslie, 58 N. 
J. Law, 609, 33 Atl. 954; Bartholomew v. Bentley, 1 Ohio St. 37; De 
Ruvigtiey's Case, 5 Ch. 307, 322. 

If there was a want of compliance with the law in the organiza* 
tion of the Kardo Company, it lay in the fact that while the sub- 
scriptions of the five agents, who were the incorporators, were paid 
to the corporation, yet the subscribers were not, nor were they intend- 
ed to be, the owners of the stock; and in the resulting claim tiiiat, 
since directors must be elected by stockholders, their election as 
directors had not sufficient foundation. Necessarily, the substitution 
for each of these of other representatives ofi the three corporations 
could not be regarded as a proper election of director's.. If the five 
shares subscribed by the original agents of the promoters had been 
given to them, a different situation would be presented; but we see 
no reason why they cannot be regarded, in this subscription, as agents 
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for the promoters, their 10 per cent, subscriptions being actually paid 
in money. 

Theoretically, no doubt, a corporation, a creature of the state, has 
only complete existence when the laws giving it being are complied 
with. But that theory, carried to its logical conclusion, would, in many 
cases, result in such injustice that the courts, established for the pur- 
pose of doing justice, have found a way by which the justice of the 
particular case may be worked out without really doing violence to 
logic This they do by denying to a. party to a suit the right to raise 
the question of corporate capacity of the plaintiff to sue when injustice 
would result and when considerations of public policy are involved ; so 
that the Kardo Company, while it may not be strictly a corporation de 
jure, may nevertheless have a status in the law sufficient to enable it 
to protect Itself from a wrongdoer who seeks to escape his wrongdoing 
on the ground of its failure to comply with every detail of the law 
under which it was sought to be organized and because the method of 
its formation could not be recognized by the state as a compliance 
with the law on the subject. This is a matter with which one who has 
done it a wrcHig has no concern. To so hold is not judicial legislation. 
The court makes no attempt to create the plaintiff a corporation. The 
courts, in the interests of justice, will not permit one who ought not 
to deny the plaintiff's corporate existence, to do so. 

So far as the conduct and purposes of the promoters, the incor- 
porators, or the directors of the Kardo Company, are concerned, every 
step taken, both by intention and by results, was marked by absolute 
good faith. This is a vital fact. The case has no resemblanc'e to Bank 
v. Trebein, 59 Ohio St. 316, 52 N. E. 834, in which the formation of 
the corporation necessarily resulted in fraud of creditors not in the 
scheme; nor to Andres v. Morgan, 62 Ohio St. 236, 245, 56 N. E. 875, 
78 Am. St. Rep. 712, in which it was held that the mere transfer of 
partnership interests into the same proportional shares of stock in a 
corporation formed by partners, would be a fraud on creditors of the 
partnership. Here nobody was injured, or could be injured, by what 
was done, or by the failure to follow the law in detail. The wrong 
done, if any, was to the state, which has not seen fit to interfere. 

Nor does the case present facts appropriate for the application of 
the rule that equity will look through the forms of things to their 
substance. It is an ancient doctrine, applied in recent years to cor- 
porations. The cases are numerous. It will be sufficient to refer to 
some in the courts of the United States, and in the Supreme Court 
of Ohio: McCaskill v. United States, 216 U. S. 504, 30 Sup. Ct. 386, 
54 L. Ed. 590; B. & O. Tel. Co. v. Interstate Tel. Co., 54 Fed. 50, 4 
C. C. A. 184 (C. C. A. 4th Cir.) ; In re Muncie Pulp Co., 139 Fed. 
546, 71 C. C. A. 530 (C. C. A. 2d Cir.); Gay v. Hudson River, etc., 
Co., 187 Fed. 12, 109 C. C. A. 66 (C. C. A. 2d Cir.) ; Hunter v. Baker, 
190 Fed. 665 (C. C.) ; Hunnewell v. N. Y. Cent. & H. R. R. Co., 196 
Fed. 543 (C. C); Smith v. Moore, 199 Fed. 689, 118 C. C. A. 127 
(O. C. A. 9th Cir.) ; VolksbUtt Co. v. Hoffmeister, 62 Ohio St. 189, 
56 N. E. 1033, 48 L. R. A. 732, 78 Am. St. Rep. 707; Andres v. 
Morgan, 62 Ohio St 236, 56 N. E. 875, 78 Am. St. Rep. 712; Park- 
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Side Cemetery Ass'n v. Traction Co., 112 N. E. 596, decided by the 
Supreme Court of Ohio, December 7, 1915. The general subject is 
comprehended within the short statement of Judge Sater in the case 
of In re Rieger, 157 Fed. 609, 613 (D. C): 

"The doctrine of corporate entity is not so sacred that a court of equity, 
looking through forms to the substance of things, may not In a proper case 
ignore it to preserve the rights of innocent parties or to circumvent fraud." 

To this jnight be added ; In actions to appropriate private property 
in Ohio under the power of eminent domain, when the existence of 
the corporation for such purpose is in issue, as in Cemetery Co. y. 
Traction Co., the court will look through corporate forms to ascertain 
the real party in interest, when that also is made an issue in the case ; 
for it would be unjust to invade the right of private property for pub- 
lic use unless the corporation, seeking to exercise the power, had the 
power and was the real party in interest. To prevent injustice the 
rule has been applied also in cases in which one corporation is a mere 
adjunct or agency of another. In re Watertown Paper Co., 169 Fed. 
252, 256, 94 C. C. A. 528 (C. C. A. 2d Cir.) ; In re Muncie Pulp Co., 
139 Fed. 546, 548, 71 C. C. A. 530 (C. C. A. 2d Cir.); B. & O. Tel. 
Cx). v. Interstate Tel. Co., 54 Fed. 50, 54, 4 C. C. A. 184 (C. C. A. 4th 
Cir.) ; Hunter v. Baker, 190 Fed. 665, 668 (C. C.) ; In re Rieger, 157 
Fed. 609, 613 (C. C). 

[8] Courts of equity will not permit corporate forms to be used as 
a shield for injustice and wrongdoing, or to illegally appropriate private 
property; but we have found no case, and we think none exists, in 
which a court has brushed aside corporate forms at the instance and 
for the benefit of one who has done the corporation a wrong. To such 
a case the rule has no application. 

It appearing that the three corporations could promote the forma- 
tion of another corporation; that the purpose of incorporation was 
legitimate; that proper articles were filed with the Secretary of State; 
that 10 per cent, of the capital stock was subscribed, and one-tenth of 
that paid in, and $20,000 more ; that the corporation for eight months 
attempted to license its patents and to protect them had brought this 
and two other suits; that it, had a seal and was equipped to carry on its 
business ; that no wrong has been perpetrated, or sought to be perpe- 
trated, we think the various elements of a corporation de facto are 
present, as defined by the courts of the United States. In Tulare Irri- 
gation District V. Shepard, 185 U. S. 1, 13, 22 Sup. Ct. 531, 536 (46 L. 
Ed. 773), it was said by Mr. Justice Peckham : 

"From the authorities, some of which are above dted, It appears that the 
requisites to constitute a corporation de facto are three: (1) A charter or 
general law under which such a corporation as It purports to he might law- 
fully be organized; (2) an attempt to organize thereunder; and (3) actual 
user of the corporate franchise." 

In Toledo, etc., R. Co. v. Continental Trust Co., 95 Fed. 497, 508, 
36 C. C. A. 155, 167, it was said by Judge Lurton, speaking for this 
court.: 
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''The test of a de tacto corporation is this: Was there a law under which 
there might have been a de Jure corporation of the kind, character, and clasa 
to which the organization In question apparently belongs? It is the apparent 
legality of the organization which gives It its de facto character." 

Judge Taf t, in Continental Trust Co. v. Toledo, etc., R. Co., 82 Fed. 
642, 650 (C.C), said: 

*** * * it may be safely stated as the rule that when persons assume to 
act as a body, and are permitted by acquiescence of the public and the state 
to act, as if they were legally a particular kind of corporation, for the organi- 
zation, existence, and continuance of which there is express recognition by 
general law, such body of persons is a corporation de fbcto, although the par- 
ticular persons thus exercising the franchise of being a corporation may have 
been ineligible and Incapacitated by the law to do so." 

[9] When the fact of the existence of a corporation de facto is 
established, it is the settled law that its existence de jure cannot be 
collaterally attacked ; that is, by any other than the state under whose 
laws its formation was sought, and only then in a direct proceeding. 
The cases are legion. 1 Thompson on Corporations (2d Ed.) § 248. A 
number in the courts of the United States ;nay be cited: Frost v. 
Frostburg Coal Co., 24 How. 278, 283, 284, 16 L. Ed. 637; Smith v. 
Sheeley, 12 Wall. 3S8, 361, 20 L. Ed. 430; Commissioner v. Bolles, 94 
U. S. 104, 106, 24 L. Ed. 46; Pullman v. Upton, 96 U. S. 328, 329, 
24 L. Ed. 818; Bank v. Matthews, 98 U. S. 621, 628, 25 L. Ed. 188; 
Close V. Glenwood Cemetery, 107 U. S. 466, 477, 2 Sup. Ct. 267, 27 L. 
Ed. 408; Removal Cases, 115 U. S. 1, 15, 16, 5 Sup. Ct. 1113, 29 
L. Ed. 319; Railroad v. Baptist Church, 137 U. S. 568, 571, 572, 11 
Sup. Ct. 185, 34 L. Ed. 784; Dallas County v. Huidekoper, 154 U. S. 
654, 14 Sup. Ct. 1190, 25 L. Ed. 974; Shapleigh v. San Angelo, 16/ 
U. S. 646, 655, 656, 17 Sup. Ct. 967, 42 L. Ed. 310; Ashley v. Su- 
pervisors, 60 Fed. 55, 63, 8 C. C. A. 455 (C. C. A. 6th Cir.) ; American, 
etc., Ry. Co. v. Mayor (C C.) 68 Fed. 227, 228; Andrews v. National, 
etc.. Works, 77 Fed. 774, 778, 23 C. C. A. 454, 36 U R. A. 153 (C. C. 
A. 7th Cir.); Deitch v. Staub, 115 Fed. 309, 315, 53 C. C. A. 137 (C. 
C. A. 6th Cir.). 

The decisions withholding permission from a party other than the 
state to deny corporate existence and capacity to sue, rest upon dif- 
ferent grounds depending upon the nature of the case. One such 
ground is estoppel. The cases are numerous. A few illustrations may 
be taken from decisions of the United States courts. One dealing, or 
contracting, with a corporation, as such, may not deny its existence 
(Close V. Glenwood Cemetery, 107 U. S. 466, 2 Sup. Ct 267, 27 Lr. Ed. 
408; Andes v. Ely, 158 U. S. 312, 322, 15 Sup. Ct. 954, 39 L. Ed. 
996; New Orleans, etc., Co. v. Louisiana, 180 U. S. 320, 328, 21 Sup. 
Ct. 378, 45 U Ed. 550; Toledo, etc., Co. v. Trust Co., 95 Fed. 497, 
507, 36 C. C. A. 155 [C. C. A. 6th Cir.]) ; a debtor may not (Harris v. 
Runnels, 12 How. *79, 13 L. Ed. 901) ; a subscriber to the capital stock 
may not (Chubb v. Upton, 95 U. S. 665, 24 L. Ed. 523 ; Dallas County 
v. Jrluidekoper, 154 U. S. 654, 14 Sup. Ct. 1190, 25 L. Ed. 974) ; but 
the cases also show that the doctrine does not by any means rest only 
upon estoppel. The Supreme Court of Ohio in Society Perun v. Hay, 
43 Ohio St. 481, 498, 3 N. E. 357, 364, repudiated the claim that when 
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estoppel cannot be invoked, there can be no de facto corporation, and 
say, with respect to that corporation : 

*'Tlie highest con^deratlons of public policy and £air dealing protest against 
treating such an organization as a nullity and all of its transactions void." 

Many other decisions are expressly based on "public policy" and 
"principles of plain justice," These may undoubtedly blend into each 
other, if, indeed, estoppel does not also partake of their characteristics. 
It is difficult to define public policy. It will be sufficient to say that the 
public policy of a state will be found in the Constitution, statutes, and 
the decisions of its highest courts. Vidal v. Girrard, Executors, 2 
How. 126, 197, 198, 11 L. Ed. 205 ; Insurance Co. v. Railway, 175 U. S. 
91, 100, 20 Sup. Ct 33, 44 L. Ed. 84; License Tax Cases, 5 WaU. 
462, 469, 18 L, Ed. 497. 

The courts have declined in innumerable instances to enforce con- 
tracts which are against public welfare, as, for instance, contracts in 
restraint of trade, and contracts contra bonos mores. The common law 
"prohibits everything which is unjust or contra bonos mores/' Mr. 
Justice Wayne in Harris v. Runnels, 12 How. *79, *83, 13 L. Ed. 901. 
That term may be difficult of definition applicable to all cases; but 
there can be no doubt that when conduct is of such character as to 
offend the average conscience, as involving injustice according to com- . 
monly accepted standards, it is contra bonos mores. This must be 
true, not only when parties are contractually dealing with each other, 
but also when a stranger, having wronged a corporation de facto, 
seeks to escape the penalty invoked in a court of justice by denying the 
right of such corporation to maintain the suit because of informalities 
in its organization. To such conduct, a court of justice will not give 
its sanction, and it is quite immaterial whether the denial is placed on 
grounds of public policy or upon principles of plain justice, or upon 
both of these. 

We are not, however, left in doubt as to the public policy of the 
United States on this subject, as declared by the Supreme Court. 
Baltimore, etc., R. R. Co. v. Fifth Baptist Church, and another case of 
the same title, 137 U. S. 568, 571, 572, 11 Sup. Ct. 185, 186 (34 L. Ed. 
784), were in their nature actions on the case for damages for the 
continuance of a nuisance to the church's use and enjoyment of its 
house of public worship by the noise, smoke, cinders, ashes and vapors 
from the railroad's adjoining engine house, repair shops and loco- 
motives, and by the obstruction of access to its building by the rail- 
road's unlawful use of a sidetrack in front of it It was held, Mr. 
Justice Gray speaking for the court — 

"that tbe plaintiff had in good faith legally organized eb a corporation 
and had long acted as such and was at least a corjioration de facto, which 
is all that is necessary to enable it to maintain an action against any one, 
other than the state, who has contracted with the corporation or who has 
done It a wrong." 

The case did not rest upon any rule of estoppel, but upon the 
ground that the defendant was a wrongdoer and as such could not 
raise the question of the injured party's corporate capacity. 
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Other decisions may be found directly to the pointy in some of which 
there is an express declaration that the decision does not rest upon 
estoppel, but upon public policy and principles of plain justice. Trus- 
tees, etc., V. Froslie, 37 Minn. 447, 451, 35 N. W. 260, 262, was an 
action in ejectment. It was there said: 

"And in an action by it (the corporation) to recover such property, no 
private person will be allowed to Inquire collaterally Into the regularity of 
its organization. This rule Is not founded upon any principle of estoppel, as 
is sometimes assumed, but upon the broader principles of Common Justice and 
public policy. It would be unjust and Intolerable If, under such circum- 
stances, every Interloper and Intruder were allowed thus to take advantage 
of every Informality or Irregularity of organization." 

In Stockton, etc., Road Co. v. Stockton, etc.. Railroad Co., 45 
Cal. 680, the defendant was a trespasser. Persse, etc., Works v. 
Willett, 1 Robertson (24 N. Y. Super. Ct.) 131, was an action for dam- 
ages for conversion. Denver v. Mullen, 7 Colo. 345, 3 Pac. 693, was 
a suit for injunction against interference with the plaintiff's water 
rights. In Turnpike Co. v. Cutler, 6 Vt. *315, *323, an action on the 
case for trespass, it was said by Judge Phelps : 

"The existence of a corporation dc facto is always sufficient for the ordinary 
purpose of protecting the conwrate rights against a stranger." 

A bill in equity lies against a stranger seeking to interfere with the 
property of a de facto corporation. Railroad Co. v. Railway Co., 75 
111. 113, 117. 

The rule was applied to patent cases in Young, etc., Co. v. Yoimg, 
etc., Co., 72 Fed. 62 (C. C), a decision by Judge Acheson, and American 
Cable Ry. Co. v. Mayor, 68 Fed. 227 (C. C), the complainants in each 
claiming to be corporations and seeking to restrain the infringement of 
a patent, the defendant denying the complainant's capacity to sue. In 
the latter case it was said by Judge Wheeler (68 Fed. 228) : 

"The corporation was organized, and took the title to this patent, which 
seems to be within the scope of its corporate powers. No proceedings have 
been taken to terminate it Under these circumstances, It seems to exist, so 
far at least as to be able to maintain this suit against wrongdoers for tres- 
passing upon this corporate property.", 

[10] From these authorities, and upon principle, the rule may be 
deduced that a wrongdoer will not be permitted to deny the capacity of 
a de facto corporation suing him to redress the wrong. The de facto 
corporation exists de jure as to him, and in such suit it is the real party 
in interest. So far as the defendant is concerned, there can be no 
party in interest but the Kardo Company. Even in cases in which all 
the stock of a corporation is owned by one person or another corpora- 
tion, the corporate rights are distinct from the rights of stockholders, 
as hereinbefore shown. And when the cause of action relates to prop- 
erty and property rights, of which the corporation is vested with the 
legal title, the corporation is the real party in interest. Railroad Co. v. 
Railroad Co., 23 Minn. 359. 

The assignment of a patent must be acknowledged before an oflficer, 
aod; to be valid as against subsequent purchasers or mortgagees for 
a valuable consideration without notice, must be recorded in the patent 
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office witlim three months from its date. 4 U. S. Comp. Stat. 1913, 
p. 4297, § 9444. The record shows the assignment of the patent owned 
by the American Ball Bearing Company to the Kardo Company, but 
does not seem to disclose assignments from the other two corporations 
of their patents to the Kardo Company. Those assignments may, for 
present purposes, be assumed to have been executed with the formali- 
ties required by the statute and recorded in the patent office. The title 
to the patents would, no doubt, pass as completely by the written and 
recorded assignments as would real estate by deed, and, by analogy, 
the effect of such assignment would be the same as conveyances of 
real estate. It is an established principle that even when a corpora- 
tion is incompetent by its charter to take title to real estate, a convey- 
ance to it is not void but only voidable, and its validity can be assailed 
only by the state creating it in a direct proceeding instituted for the 
purpose. Bank v. Matthews, 98 U. S. 621, 628, 25 L. Ed. 188. One 
who has made a sale of real estate to a de facto corporation, considera- 
tion being paid, is not in a position to question the corporation's 
capacity to take the title (Smith v. Sheeley, 12 Wall. 361, 20 L. Ed. 
430) ; and such conveyance is valid and binding as against all parties 
but the state (Doyle v. San Diego, etc., Co., 46 Fed. 709, 711 [C. C.]). 
Since the three corporations, as stockholders and as assignors, and 
since the Kardo Company, as assignee, could not be heard to deny the 
title of the Kardo Company to tfie patent in suit, there is no other 
party in interest, and the defendant could not be subjected to any other 
suit to restrain the infringement, if he has infringed ; and he is in na 
position to deny the reality of the Kardo Company's interest in the suit* 
The discussion should not, however, end without reference to Zanes- 
ville v. Gaslight Co., 47 Ohio St. 1, 23 N. E. 55, in which the second 
headnote reads : 

"Whenever an incorporated company, in any action, asserts a right against 
another person based npon an assumed franchise or power, the -pevnoa, 
ajjainst whom the right Is so asserted may, as a defense, deny the existence 
of such franchise or power." • 

The basis of the Gas Company's action was its assumed power to 
fix rates. Its special charter was silent on the subject. The power was 
denied because it was not expressly grafted and not necessarily in- 
cidental to* the exercise of expressed powers. It will be seen at once 
that the principle underlying the case has no resemblance to the prin- 
ciple here involved. One has to do with the subject ultra vires, and 
the other with the doctrine of de facto corporations. The Gas Com- 
pany was a corporation de jure, seeking to exercise powers it did not 
have. The Kardo Company is a corporation at least de facto, seeking 
to exercise powers which it would have if a corporation de jure. There 
is no similitude between an attempt by a de jure corporation to exer- 
cise a corporate franchise it never had, and an attempt by a de facta 
corporation to protect itself against a wrongdoer when the corporation 
would be de jure with ample power were it not for irregularities and 
informalities in its organization. It is said in 4 Thompson on Corpora- 
tions (1st Ed.) § 5651 : 
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"If a corporation exists (fa facto • • ♦ then the law will ascribe to it 
all the powers which it would have possessed if It had been regularly organ- 
ized. And this will include all those powers which are ascribed, by implica- 
tion of law, to corporations generally ; snch as the power to malce and take 
contracts, acquire and transmit property, sue and be sued, etc" 

This principle is illustrated by its application to contractual relations, 
concerning which it was said by Mr. Justice Gray in Central Transp. 
Co. V. Pullman's Car Co., 139 U. S. 24, 60, 11 Sup. Ct 478, 488 (35 
L. Ed. 55): 

"When a corporation is acting within the general scope of the powers con- 
ferred upon it by the legislature, the corporation, as well as persons con- 
tracting with it, may be estopped to deny that it has compiled with the legal 
formalities which are prerequisites to its existence or to its action, because 
such requisites might in fact have been complied with. But when the con- 
tract is beyond the powers conferred upon it by existing laws, neither the cor- 
poration, nor the other party to the contract, can be estopped, by assenting to 
It, or by acting upon it, to show that it was prohibited by those laws." 

Corporations acting ultra vires may not defend on that ground 
against a tort committed by its agents. 5 Thompson on Corporations 
(1st Ed.) § 5993. And even against such corporations, one whose 
rights are not injuriously affected will not be permitted to complain. 
Of such an one it was said by Mr. Justice Matthews, in Railroad v. 
Ellerman, 105 U. S. 166, 174 (26 L. Ed. 1015) : 

**The only injury of which he can be heard in a Judicial tribunal to complain 
is the invasion of some legal or equitable right * * * If he alleges that 
the railroad company is acting beyond the warrant of the law, the answer is, 
that a violation of its charter does not of itself injuriously affect any of 
his rights. The company is not shown to owe him any duty which it has not 
performed." 

In ZanesziUe v. Gaslight Co., since the business of furnishing gas 
to a city was impressed with a public use, and, therefore, subject to 
regulation of rates by the city through ordinances to that end, sanc- 
tioned by the Legislature, the suit of the Gas Ccwnpany was an eflfort 
under power which did not exist to deprive the city of legal rights. 
Of course, the city could defend against such usurpation of power. 
The case has no application here. 

The conclusion is that this case is not one for the independent in- 
quiry by a trial judge, on his own motion, and without the issues 
being raised by the pleadings, into the complainant's corporate capacity, 
or the reality of its interest, and that, if those issues are made by 
amendment, the defendant canriot be heard to defend, on those 
grounds, the Kardo Company's action for the infringement of its 
patent. 

The decree below will be reversed, at defendant's costs, and the 
cause remanded for further proceedings not inconsistent with this 
opinion. 
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HUTTEN et al. ▼. FRANK KBEBfENTZ CO. 

{Glrenit Court of Ai^eals, Third drcnit April 4, 1916. Rehearing Denied 

May 25, 1916.) 

No. 2070. 

1. Patents ^=^328 — Invsntion — ^Foij>ino Eteqlasses. 

The Hntten & McDougall patent, No. 1.016,153, for folding eyeglasses, 
which, although having projecting or offset nose clips, are so constructed 
that by means of a s^ng pivotally connected at its ends with the lenB 
frames such dips will pass each other when the glasses are folded, held 
void for lack of invention, in view of the prior art, in which all the ele- 
ments are found. 

2. Words and Phbasbs — *'Bbzdge Spring" — "Pivotal Brzdoe Spring,** 

As applied to eyeglass frames, a "bridge spring** is a flexible strip of 
resilient metal used to connect the lens frames and hold them in position 
on the nose. A "pivotal bridge spring" is such a metal strip with its ter- 
minals connected with the lens frames by engagement with pivots seated 
in the upper part of the frames. It is capable of three movements, two 
from the pivot and one from the pliant or yielding Quality of the metal 
strip, and is known in the art as a French double spring. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Suit in equity by Edwin P. Hutten and Karl A. Zimmerman, known 
as E. P. Hutten & Co., against the Frank Krementz Company. Decree 
for defendant, and complainants appeal. Affirmed. 

The following is the opinion of Haight, District Judge, on final 
hearing: 

Patent No. 1,016,163, upon which tliis suit is based, was issued to Edwin 
P. Hutten and John McDougaU January 30, 1912, on an application filed May 
18, 1911, and was subsequently assigned to the plaintiffa It relates to a form 
of folding eyeglasses, the distinctive feature of which is an "offset" or "an- 
gular" nose guard or elip. Infringement is not denied, but the validity of 
the patent is challenged. In support of this defense it is urged by the defend- 
ant tbat the eyeglasses of the patent were "on sale" for more than two 
years prior to the appUcation for the patent. The patentees were employes 
of Geoffrey & Co., who were manufacturing Jewelers in New York City. 
There is no doubt that some of these glasses were sold by Geoffrey & Co. as 
early as May 22, 1909. Tbis, however, was not two years prior to the appli- 
cation for the patent. But the defendant contends that at least one pair were 
sold on May 14, 1909. The only evidence to support this contention is a 
memorandum made on a bill head or order blank of Geoffroy & Co. and 
dated May 14, 1909. It contains this statement, viz.: "Deliver the article 
specified, f<N: inspection of Mr. Paul A. Meyrowltz and with the express under- 
standing that the value thereof or the goods are to be returned upon demand." 
Then follows a specification of the article, as follows: "One gold Oxford off- 
set guards— 4e/< to 9how," This, as well as the date and name "Paul A. 
Meyrowltz," is admittedly in the handwriting of the patentee, Hutten. 
The other parts of the memorandum, except as hereinafter noted, are printed. 
Hutten professes to have no recollection of this transaction other than that he 
identifies his handwriting. No other witness was called to explain it 

It is quite true, as the plaintiff contends, that the memorandum does n6t 
show that the glasses there referred to were of the folding type; but, with- 
out attempting to review the evidence, I think it is clearly demonstrated 
that they were of such type and were those covered by the patent The only 
evidence, however, to show that they were sold either absolutely or condition- 
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ally is that supplied by the memorandum. Geoffroy & Ck>. had l^en manufac- 
turing and selling what was known as a "straight guard folding Oxford" 
eyeglass, for about two years previously. Meyrowitz, among other customers, 
had suggested to Hutten, the salesman of the company, that there would be 
a more extensive demand for and sale of these folding Oxfords if they could 
be supplied with "offset" guards or nose clips, instead of the "straight" 
guards. Hutten and McDougall had thereupon, and shortly before the date 
of the memorandum, set to work to make this change, and devised the glasses 
of the imtent. A sample was completed a few days before the 14th of May, 
1909. Shortly after this date a number of these glasses were sold and de- 
livered to Meyrowitz and others. These facts, taken in connection with 
the additional fact that no price was named in the memorandum, and that 
the glasses were subsequently returned to Geoffroy & Co., and the words 
"left to show" on the memorandum, lead me to the conclusion that these 
glasses were merely left with Meyrowitz as a sample, so ttiat he might ex- 
amine them, and, if found satisfactory, Geoffroy & Co. might secure orders 
from him for that kind of glasses. Thus they were not sold to Meyrowiti, 
nor left with him to sell for Geoffroy & Co., nor were they offered to him 
for sale; no title ever passed, either absolutely or conditionally; and there 
is nothing to show that they were left with Meyrowitz to buy if he approved 
of them. He did not subsequently buy them but returned them. Under these 
circumstances this pair of glasses were not, within the meaning of the stat- 
ute, "on sale." Mershon & Company v. Bay City Box & Lumber Ccmipany 
(C. C.) 189 Fed. 741; National Cash Register Company v. American Cash 
Register Company, 178 Fed. 80, 101 C. C. A. 569; Covert v. Covert (C. C.) 
106 Fed. 183; Craig v. Michigan Lubricator Company, 72 Fed. 173; Campbell 
V. New York (C. C.) 36 Fed. 260. The defendant having failed to show that 
the patented eyeglasses were "on sale" earUer than two years before the 
patent was applied for, the defense based on this ground falls. 

But it is further contended by the defendant that, in view of the prior art, 
the plaintiff's patent does not involve invention. Broadly stated, the inven- 
tion is claimed to consist in applying to a folding eyeglass "offset" or "angu- 
lar" nose guards or clips and so arranged as to permit of folding one lens 
over the other without hindrance by the projecting clips, and without unduly 
straining the spring connecting the lens frames with each other. The patent 
contains four claims, none of which define the shape of the lenses, although 
In the drawings they are shown as circular. The "offset" guard, in one 
form or another, is an element of each claim. The first three claims do not 
contain as an element, or mention the means by which the lenses are to be 
held in folded position, but the fourth claim does, viz., "a handle on each of 
the lens frames and having a guide way for receiving the other lens frame, and 
a spring catch on the said handle for engagement with the entering lens 
frame to lock the lens frames in folded position." Each of the claims called 
for "posts" on the lens frames, on which the nose guards are fastened. In 
the first claim the guards are designated as "on said posts" and in the 
others as **integral on said posts." In claim 2 the "terminals of the nose 
clips" are stated as "being free of the lens frames and projecting Inwardly." 
In claim 3 this feature is stated thus: "The inner edges of the nose clips 
being inclined and the lower terminals of the clips being adjacent to the lens 
frames." It Is not disputed that as early as the spring of 1907, Geoffroy k 
Co. were manufacturing and selling an eyeglass embodying all of the ele- 
ments of all of the claims of the patent, with the exception of those relating 
to the "offset" guards. They were fitted with what is known as a **straight'' 
nose guard ; that is, one located in the same plane as the lens. But even 
in these the edges of the guards protruded slightly beyond the sides of the 
lens frames. Long before the patent In suit was applied for, many forms of 
eyeglasses having "offset" nose guards and which could be folded were on 
the market, and were shown in patents both domestic and foreign. In none of 
these, however, was there the guideway of claim 4, but the familiar hook and 
post was used to retain them in folded position. In all but two the spring 
connecting the lenses was not plvotally connected with the lens frame, as 
called for In each of the claims of the patent in suit. This latter feature ap- 
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pears in the Dom patent of 1868 and in the eyeglasses illustrated in the 
French catalogue of the ''Sodfite des Lunetlers/' published in 18S7. 

It had for years been the custom of opticians to change the type, shape, and 
position of nose guards on glasses to suit purchasers, and very frequently "off- 
set" nose guards were attached to the folding eyeglasses of the prior art. The 
latter, however, do not appear, so far as the evidence shows, to have been 
attached to the Geoff roy folding Oxfords of the 1907 type ; but at least one 
optician did, on several occasions, bend the "straight" guards of these 
glasses into "offset" position, so as to fit the nose of customers, without in- 
terfering with the folding and automatic opening of the glQ.sses. The type 
or shape of the "offset" guards shown in the patent were also old in the 
art Glasses made in accordance with those shown as Figure 55 on page 
54 of the English edition of the French catalogue were sold and used in this 
country between 1887 and 1909 quite extensively. On some of these the nose 
•guards were "offset." They were designed to fold and were held in folded 
position by the usual hook and pin. The "offset" guards on these did not have 
posts separate and distinct from the guards, but a loop was made in the 
upper part of the guards, the end of which was fastened to the upper part of 
the lens frame, and the lower end was, without any loop, fastened tp the 
lower part of the lens frame, in the same manner as on one style of glasses 
manufactured by the plaintiffs under their patent. The inner edges of the 
nose guards were inclined. It thus appears that "offset" guards on folding 
eyeglasses with pivotally connected springs were not new when the patent 
in suit was applied for. The loop of the French glass might readily be said 
to be the post of the patent; but, assuming that it is not, the question at 
once arises whether it constituted invention to substitute posts for the means 
by which the guards of the Blench glasses were fastened to the lens frames, 
or to use a guard, the terminals of which were free of the lens frame, instead 
of one whose terminals were fastened to the lens frame. I cannot conclude 
that it did. I think that it falls within the well-settled rule that it was at 
the best merely the substitution of an equivalent It therefore follows that 
there is no invention in the combinations of claims 1, 2 and 3. 

The remaining question is whether the combining of these elements with 
the guideway of claim 4 involves invention. As before stated, all of the ele- 
ments of claim 4 with the exception of the "offset" nose guards were pres- 
ent in the eyeglass made and sold by Geoffroy & Co. as early as the spring of 
1907. As "offset" guards on folding eyeglasses with pivotally connected 
springs were old, it required, in order to apply the "offset" guards to the 
Geoffroy glass of 1907, merely an adjustment of the location and shape of 
the guards. The evidence, I think, demonstrates quite conclusively (without 
referring to the opinions expressed by witnesses as to whether they could 
have done it if they had been called upon) that this was within the skill of 
any ordinary optician. No new idea was involved. In fact, the suggestion 
that such a change in the 1907 glasses would be advisable was not origi- 
nal with the patentees. I appreciate that courts have in many cases decided 
that slight variations from the prior art constituted invention, but I think the 
improvements of this patent fall within that class of cases discussed in Mr. 
Justice Bradley's classic opinion In Atlantic Works v. Brady, 107 U. S.. 192 at 
199, 2 Sup. Ct. 225, 27 L. Ed. 438, et seq. It follows, therefore, that all of 
the claims of the patent are void for want of invention, and that the bill must 
accordingly be dismissed. 

One other matter requires mention. The plaintiff has moved to strike out 
the evidence given by witnesses who were examined in Southbridge, Mass., 
and Chicago, 111. This motion seems to be based upon the ground that it 
was assumed by counsel before these witnesses were examined that they 
would testify regarding the prior use, knowledge and sale of the patented 
eyeglasses by two optical companies, located respectively at Southbridge 
and Chicago. Their testimony actually related to the prior state of the art 
and the practice of opticians in changing and adjusting nose guards. The 
testimony in Chicago was taken pursuant to section 863 of the Revised 
Statutes (Comp. St. 1913, g 1472), and the testimony in Southbridge pursuant 
to an order of this court which did not limit the character of the testimony. 
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I know of no principle that would make the testimony, if otherwise relevant 
and material, incompetent becanse counsel misapprehended the purpose for 
which the witnesses were to be sworn. As above shown, the declislve ques- 
tion in the case was whether the patent involved invention. This necessitated 
the ascertainment of the prior state of the art and evidence tending to show 
it was of course admissible. The defense of want of Invention, including the 
right to introduce evidence of the prior art is always open and it is not 
necessary to set it up in the answer. Dunbar v. Myers, d4 U. S. 187, 198, 24 
L. Ed. 34 ; Slawson v. Railway Company, 107 U. S. 649, 2 Sup. Ct 663, 27 
L. Ed. 576; Eachus v. Broomall, 115 U. S. 429, 6 Sup. Ot 229, 29 L. Ed. 419; 
Baldwin v. Kresl, 76 Fed. 823, 22 O. O. A. 593 (O. 0. A. 7th dr.). 

Munn & Munn, of New York City (T. Hart Anderson, of New York 
City, of counsel), for appellants. 

Harry L. Duncan, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from a decree hold- 
ing invalid the claims of Letters Patent No. 1,016,153, for folding 
eyeglasses, issued to Edwin P. Hutten and John McDougall, January 
30, 1912, and subsequently assigned to the plaintiffs. The bill charges 
infringement. Infringement is not denied. The sole issue is the 
validity of the patent, which is Challenged upon the grounds, first, that 
eyeglasses containing the alleged invention were sold more than two 
years before the date of the application for the patent; and second, 
that patentable invention is not involved. 

The defense of prior sale is discussed in the opinion of the District 
Court, above set out. It is clear that the defendant not only failed 
to sustain the burden of proving the alleged prior sale beyond a rea- 
sonable doubt. Coffin v. Ogden, 85 U. S. (18 Wall.) 120, 21 L. Ed. 
821; Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 29 L, Ed. 
1017; but failed to show it even by a preponderance of evidence. 
Mershon & Co. v. Bay City Box and Lumber Co. (C. C.) 189 Fed. 
741, 748. This defense must fall. 

The patent is for folding eyeglasses, illustrated by the kind known 
to the trade as Oxford folding eyeglasses. Eyeglasses of this general 
type contain straight or flat nose guards attached to the inner curves 
of the lens frames, seated within the plane of the lenses, and are easily 
folded. The invention of the patent consists in the use of projecting 
nose guards or nose guards offset beyond the plane of the lenses, so 
shaped and placed as to permit the lenses to be as readily folded as in 
Oxford glasses with non-projecting guards. The patentees say: 

"The object of the Invention is to provide new and improved folding eye- 
glasses provided with angular nose clips and arranged to permit folding of 
one lens over the other without hindrance by the projecting clips and without 
unduly straining the spring, pivotally connecting the lens frames with each 
other. 

"For the purpose mentioned, use is made of the lens frames pivotally con- 
nected with each other by a spring, and provided with rigid posts carrying 
angular nose clips adapted to pass each other on swinging one frame toward 
the other, and to allow of taming the frames on their pivots to pass one frame 
over the other." 
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The specifications fairly state the subject matter of the claims, the 
features of which, when assembled, are, 

(1) A pair of eyeglasses, comprising lenses; 

(2) Frames for holding the lenses; 

(3) A spring pivotally connected at its ends with the said frames 
at the top thereof ; . 

(4) Posts on the said lens frames and projecting towards each 
other ; 

(5) Nose clips on said posts and projecting in the same direction and 
being outside of the plane of the frames ; 

(6) The spring being of such length and it and the clips, being so 
arranged relatively one to the other that the clips pass one another by 
swinging one lens frame toward the other to fold the said frames one 
upon the other; 

(7) A handle on one of the lens frames, having a guideway for re- 
ceiving the other lens frame, and a spring catch for engagement with 
the entering lens frame to lock the lens frames in folded position. 

Every element of this construction is old, and the function of each 
element, as employed in the combination, is not varied or distinguished 
from the function which each would separately exert, if employed 
alone. Lenses and lens frames are as old as eyeglasses themselves. 
The pivotal bridge spring has been in use for fifty years (Letters Pat- 
ent No. 76,420 to Dorn, 1868). Posts to connect the frames with nose 
guards have been in use since 1884 (Letters Patent No, 292,479 to 
Fox). Projecting nose clips or nose guards are as old as Letters 
Patent No. 343,876 to Wells, 1886; Letters Patent No. 346,713 to 
Boker, 1886; and Letters Patent No. 549,991 to Bilhoefer, 189.5. A 
handle on a lens containing a spring catch used to hold the folded 
lenses is a standard lorgnette spring catch, certainly as old in the 
art as the Geoffroy Oxford eyeglasses of 1907. Folding eyeglasses 
appear in Letters Patent No. 76,420 to Dorn as long ago as 1868. 
Therefore, if invention is to be found in the eyeglasses of the patent 
in suit, it must reside in the remaining element of the claims, which 
consists of the arrangement of these old elements in a manner to per- 
mit projecting nose guards to pass each other without interference 
when the lenses are folded one upon the other. 

If the patent related merely to folding eyeglasses with projecting 
nose guards, it would be anticipated by folding eyeglasses with offset 
nose guards made by the American Optical Company in 1898. These 
eyeglasses contained a bridge spring rigidly connected with posts pro- 
jecting from the lens frames. The claims of the patent, however, are 
not broad enough to cover glasses with any kind of bridge spring. 
They restrict the patent to eyeglasses comprising "a spring pivotally 
connected at its ends with the said frames," This limitation appears 
in each claim. While the patentees disclaim "the special construction 
of the pivotal connection" as a part of the patent, and while they do 
not limit themselves "to the particular construction shown and de- 
scribed," nevertheless as each claim provides a construction with a 
bridge spring "pivotally connected" with the frames, and discloses no 
other construction, we are constrained to limit the claims, for the pur- 
231 F.--e2 
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pose of our consideration, to a structure including a bridge spring 
pivotally connected with the frames. 

A bridge spring is a flexible strip of resilient metal used to con- 
nect the lens frames and hold them in position on the nose. A pivotal 
bridge spring is such a metal strip with its terminals connected with 
the lens frames by engagement with pivots seated in the upper part of 
the frames. These pivots are, in turn, actuated by spiral springs. A | 

pivotal bridge spring is capable of three movements, two from the ' 

pivots and one from the pliant or yielding quality of the metal strip. 

A pivotal bridge spring is known in the art as a French double 
spring. It appeared as early as Letters Patent No. 76,420 to Dom in | 

1868, and is described in the Catalogue of Societe des Lunetiers of 
1887. While there is dispute as to whether the eyeglasses of the Dom 
patent of 1868 and of the French publication of 1887 contained offset I 

nose guards, there is no dispute that they were folding glasses and that i 

they contained a bridge spring pivotally connected with the lens frames. I 

Resolving the controversy on this point in favor of the patentees, we 
are inclined to comply with their request, that we accept the Geoffroy 
straight nose guard folding Oxford of 1907 as the state of the art 
prior to the patent, and consider the single question whether invention 
is involved in substituting upon such a structure offset nose guards for 
straight nose guards in such a manner as to enable the lenses to fold 
freely. 

The patentees claim that they were the first to find a way for one 
offset nose guard to pass the other when lenses are being folded, and 
that the way found and the means disclosed by them constitute inven- 
tion. We are not at all satisfied that they were the first to point out 
such a way, but, assuming for the purpose of this discussion that in 
this they are correct, we must inquire what was the way they disclosed 
and whether it amounted to invention. 

The prior art shows that when the lens frames of glasses are con- 
nected by a bridge spring, the terminals of which are ngidly connected 
with the frames, the lenses will not close smoothly and in some con- 
structions will not close at all, when the glasses are equipped with 
offset nose guards. But bridge springs of this fixed character were 
not used upon Oxford glasses, nor were bridge springs with fixed 
terminals used upon folding glasses of other types, excepting at a very 
early period. The art discloses that at a period beginning about 1870, 
pivotal bridge springs were used both in this country and abroad upon 
glasses that were intended to fold, and the reason for the use of such 
springs upon folding glasses is perfectly obvious to anyone manipulat- 
ing the lenses of such glasses. 

A bridge spring pivotally connected, being capable of three separate 
and successive movements, causes the moving lens to move or swing 
in three directions during the folding operation. When glasses are 
firmly held by the handle on the right lens frame, with the plane of 
the lenses vertical, a depression of the left or moving lens causes it 
to move in a downward and vertical direction, the right pivot of the 
bridge spring being used as an axis. With this movement of the left 
lens, the left nose guard, whether it be straight or projecting, is car- 
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ried directly below the right nose guard. Further pressure upon the 
left lens produces an axial movement of the left pivot, effecting a 
change in the direction of the movement of the left lens from vertical to 
horizontal, and toward the right lens, and causing the left nose guard to 
be carried beyond and to the right of the right nose guard. Continued 
pressure upon the left lens brings into action for the first time the 
resilience of the metal spring, causing the left lens to move over the 
right one until its motion is arrested by engaganent- with a sprig or 
catch and the folding movement is completed. 

It thus appears that it is the pivotally connected bridge spring with 
its three clearance motions, that makes possible the free passage of 
nose guards in the movement of folding. Such a spring is old, very 
old. The patentees neither invented it nor discovered its function in 
folding eyeglasses. What the patentees did, and all that they did, was 
to so locate the offset nose guards upon the lens frames and to so 
shape them that, in the normal movements of lens frames connected 
by a pivotal bridge spring, one nose guard would clear the other, and 
upon completion of the movements, the two would nest. The idea of 
doing this did not originate with the patentees. It was suggested by 
the demand of the trade for offset instead of straight nose guards on 
Oxford glasses. That demand the patentees immediately met To 
make such a substitution permitting such a result required nothing 
more than a little patience and some skill. It meant that the mechanic 
should select from the great variety of nose guards of the art, two 
of an appropriate design, alter their shape, if necessary, and by ex- 
periment find for them a proper location on the lens frames, so that 
upon being folded, the projecting guards would pass one another. The 
tripartite movement of the pivotally connected bridge spring made the 
accomplishment of this task obvious, the mechanical performance of 
which did not call for the exercise of invention and involved noth- 
ing more than mechanical skill. If the conception of the patentees 
amounted to an advance in the art, it was such as would spontaneously 
occur to a skilled mechanic or operator in the ordinary progress of 
manufacture, and does not merit the reward of a patent monopoly, 
which under the policy of the law is awarded exclusively to those 
who make some substantial discovery or invention which adds to 
human knowledge and makes a step in advance in the useful arts. 
Atlantic Works v. Brady, 107 U. S. 192, 199, 2 Sup. Ct. 225, 27 L. 
Ed. 438. We find no error in the decree of the District Court in ad- 
judging invalid, for want of invention, all of the claims of the patent 
in suit. 

The decree below is affirmed 
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LOCOMOBILE CO. OF AMERICA ▼. PARKIN.* 

(Oircalt Court ot Appeals, Third Circuit January 31, 191d. On Petltioa for 
Beargument, April 14, 1910.) 

No. 2060. 

Patents ^£s>328 — ^Iwvention — Carbubstsb. 

The Parkin patents, No. 968,597, for a carbureter, and No. 1,082,762^ 
for an Improvement thereon, held void for lack of Invention, in ylew of 
the prior art 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Suit in equity by Joseph W. Parkin against the Locomobile Company 
of America. Decree for complainant, and defendant appeals. Re- 
versed. 

For opinion below, see 226 Fed. 800. 

Fraley & Paul, of Philadelphia, Pa. (Emery, Booth, Janney, & Var- 
ney, Frederick L. Emery and Edward G" Curtis, all of Boston, Mass., 
of counsel), for appellant 

Synnestvedt, Bradley, Lechner & Fowkes, of Philadelphia, Pa. (Patd 
Synnestvedt and Harvey L. Lechner, both of Pittsburgh, Pa., of coun- 
sel), for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Joseph W. Par- 
kin, the grantee of patent No. 968,597, dated August 20, 1910, for 
a carbureter, and of No. 1,082,762, issued to him December 30, 1913, 
also for a carbureter, filed a bill and charged the Locomobile Company 
of America with infringement thereof. On final hearing the court, in an 
opinion reported at 226 Fed. 800, held infringement was sustained. 
On entry of decree, the Locomobile Company took this appeal. 

The motive power of an automobile is an engine actuated by an 
explosive mixture of air and gasoline drawn into, compressed, and 
ignited in a cylinder. A carbureter regulates the proportions of air 
and gasoline, constituting such mixture. These proportions vary under 
changing operative conditions. In the carbureter is a mixing cham- 
ber, with both air and gasoline inlets. The gasoline enters the chamber 
through the small inlet nozzle, and is kept substantially at the level of 
the nozzle by a float valve. As the engine operates, it causes a suction 
which draws air through the air inlet and past tfie gasoline nozzle. 
This passing air raises the gasoline from the nozzle into the mixing 
chamber in the same way a throat or nasal atomizer sprays liquid when 
its bulb is pressed. This mixture is rich in gasoline, and is suitable 
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• RehMiring denied. 
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for starting an engine. But, when the engine is at high sustained speed 
and its parts heated, less gasoline is needed, for it has been found that, 
after the engine has been started with the gasoline-rich mixture, high- 
er speed and less deposit of carboo result from an air-rich, gasoline- 
lean mixture. In other words, under sustained speed conditions it 
is desirable to reduce gasoline and increase air in the mixture. To 
provide this additional air, a carbureter has an auxiliary intake pro- 
vided with a spring-controlled, normally closed valve. As the engine 
gets under way, tlus valve opens under the increased suction caused 
by the rapidly reciprocating pistons, more air is drawn into the mix- 
ture, and its gasoline richness is reduced. As the engine speeds up, the 
air valve opens wider, owing to the valve-controlling springs being so 
proportioned and adjusted that the valve automatically maintains a 
proper feeding capacity, due to the balance between engine. suction and 
spring resistance. But not only does the speed of the engine call for 
change in the mixture, but varying atmospheric conditions as well — 
cold or damp weather requiring gasoline richness, while warm or dry 
weather calls for air richness. These and various other conditions, 
such as dtiferent types of engine and their valves, create varying con- 
ditions which necessitate varying mixtures. 

Turning to the art prior to the patents in suit, we take the Packard 
carbureter, shown in the accompanying figure, to show how this auK- 
iliary air inlet apparatus was automatically regulated. In this figure 
21 is the valve and il^ is its stem- Surroimding that stem is the light- 
tensioned exterior spring 26 which is seated at its lower end on the 
collar 26^, which latter is adapted to slide on stem tl^. 

The upper end of the spring nor- 
mally rests against stem cap SS, 
and its fixed tension can be changed 
^ the nut on the head of the stem. 
The low-tensioned spring 26 is ini- 
tially adjusted so as to properly con- 
trol the valve when the engine is 
started. When the machine is rua- 
ning at its lower speed, this spring 
controls valve 21, and as speed is 
gradually developed the increasing 
cylinder suction draws the valve 21 
down and puts more air- in the mix- 
ture. The valve thus dropping and 
pulling down stem 21^^ through col- 
lar 26^, causes light-tension spring 
26 to tighten, and as it tightens its 
tension tends to pull up the valve. 
It will thus be seen that the outer 
or light-tensioned spring 26 can be 
initially and pre-operatively shc^ 
adjusted by the stem nut, when such 
pre-operative adjustment is desired* 
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and it will also be noted that during operative conditions, and when 
the engine is starting, idling, or running at lower speed, this light- 
tension spring, by the action of the engine, is automatically adjusted 
to such higher or lower tension as properly regulates the valve to pass 
the needed proportion of air. It will likewise be observed that the 
device also contains means for operatively adjusting the tension of 
this spring. This is done by inserting or withdrawing the wedge- 
shaped member £9^, whose mechanical operation, it will be observed, 
is precisely that caused by the movement of the valve, viz., if pushed 
in it lessens the distance between cap 3£ and collar £&*, and tenses 
light-tension spring £6. It is the same thing that is done by valve W, 
when it is drawn down by suction. It will thus be seen that the Pack- 
ard wedge serves during the original starting, idling, and low speed- 
ing of the engine to adjust and regulate the light-tension spring £6, 
and that during those times that spring, in connection with suction, 
controls and regulates the movement of valve £1. We here call atten- 
tion to this fact, viz., the complete, independent, operative control of 
light-tension spring £6 by the thinner end of the Packard wedge, as 
one of special significance with relation to the operation of Parldn's 
device. 

Turning from this operative low speed period, when the light-ten- 
sion spring dominates the valve, we pass on to an operative condition 
when the engine's speed increases. Nested within the light-tension 
spring £S and encircling stem £1^, is the high-tension spring 31: This 
spring is normally under no pressure, and it only comes under pres- 
sure when the high speed of the engine draws down valve £1 and 
stem cap 32, so that cap 3£ engages the upper end of spring 31. It 
will thus be seen its function is to dominate valve £1 when the engine 
is running at high speed. When such dominating function comes in- 
to play by the cap and spring top engaging, the tension of such high- 
tension spring may be still further increased by the use of the thicker 
end of the Packard wedge. When that end of the wedge is used under 
such high speed conditions, it is apparent that the wedge effects a 
dual and conjoint adjustment of both light and heavy tension springs, 
instead of the single, independent, light-tension spring adjustment- 
when the engine was running at low speed. But, even so, such in- 
crease of tension as the light spring is given must in the nature of 
things be of relatively small moment, since the like stem shortening 
to which both springs are subjected must necessarily impart more 
tension proportionately to the stronger than to the weaker spring. Be 
that as it may, it necessarily follows that, as the high-tension inner 
spring dominates the valve at high engine speed, and the low-tension 
spring's effect is negligible, it would seem that a wedge action, which 
further increases such dominating power in the high-tension spring, 
may for practical and operative purpose be regarded a^ effecting an 
actual independent adjustment of the low-tension spring under low 
speed operative conditions, and • a practically independent adjust- 
ment of the high-tension spring under high speed operative condi- 
tions. 



Digitized by 



Google 



LOCOMOBILE CO. OF AMERICA V. PARKIN 983 

In this State of the art. Parkin devised the siting adjustment shown 
in the accompanying figures: 



-^ 



When the machine is in use the outer or light-tension spring £8 and 
the inner or high-tension spring 26 of Parkin's device operate in pre- 
cisely the same way as the same two springs in the Packard device, to 
automatically control the air valve. The outer or light-tension spring 
dominates during low speed, and the inner or high-tension dominates 
high speed operation. Thus the specification says : 

"During the operation of the engine, the greater the speed thereof, the 
greater is the tendency of the piston to create a vacuum in the cylinder in 
drawing in the explosive charge, and therefore, in order to preserve as nearly 
as possible the proper proportion of mixture of vaporized oU and air, the two 
springs 26 and 28 are provided, which may be adjusted to vary the spring pres- 
sure acting upon the valve 20 to hold it against its seat. That is to say, if it 
be desired to run the engine at a slow speed, the arm 29 will be adjusted to 
the low part of the cam SO to move the spring 26 out of engagement with the 
head 23, and the arm 29 will be adjusted upon the cam 32 to a. position in 
whicfi it wiU cause the spring 28 to exert the proper amount of pressure upon 
the valve 20 to produce the proper explosive mixture for the desired speed of 
the engine. When, however, it Is desired to run the engine at high speed, the 
arm 29 is adjusted in respect to the cam 50 not only to bring the spring 26 into 
engagement with the head 25a but also to bring it into engagement with the 
bead with sufficient pressure wlilch, in conjunction with the pressure of the 
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spring $8, will resist tJie tendency to open the valv« $0 safflciently to prevent 
the engine at high speed from drawing an excess amount of air Into the ex- 
plosive mixture through the valve opening 14. It will thus be seen that by the 
employment of the springs 26 and 28, and their coacting parts, a wide range of 
adjustment of the pressure against the valve 20 is obtained, and that the 
arm 29 may be adjusted upon the cam 30 to provide the required pressure for 
the desired high speed, and the arm 31 is adjusted in respect to the cam 32 to 
produce the required pressure for the desired low speed." 

It will thus be seen that the only difference consists in Parkin's ad- 
justment cam ^9, which adjusts low-tension spring l?5, and arm ^9, 
which adjusts high-tension spring £6, These arms do adjust the 
springs separately and independently, and such independent adjustment 
is the only element in combination which differentiates Parkin s device 
from Packard's. The case, therefore, narrows down to the question 
whether this difference constitutes invention. We are satisfied it does 
not. As we have already seen, when the engine is run at low speed 
Packard, by the use of the forward end of his wedge, adjusted his low 
tension spring independently by pushing the inclined plane of the 
spring so as to force the spring top against the stem ahead, and thus 
increase tension. In the same way, by withdrawing the wedge, he 
lowered tension. By use of similar mechanical means, to wit, the in- 
clined surface of a cam, Parkiji lessened or increased the tension of 
his low-tension spring, while his engine was running at low speed, as 
will be seen by the extract quoted above. It is manifest, therefore, 
that no invention was involved in the slight mechanical change incident 
to this change, or in installing a similar cam and arm to increase or 
lessen the tension of the high-tension spring. Whatever advantage 
accrued from the change, we are of opinion that it did not involve 
invention and the claims in issue, 1, 2, 3, 4, and 5, are invalid.. Such 
being the case, it follows that patent No. 1,082,762 which was an 
improvement based and dependent on the first patent, and which simply 
consisted in controlling the adjustment from the operator's seat, is 
equally lacking in invention. 

The decree below is therefore reversed, and the cause will be re- 
manded, with instructions to dismiss the bill. 

On Petition for Reargument. 

PER CURIAM. We have carefully re-examined this case, and are 
satisfied the court thoroughly grasped the pertinent and controlling 
facts, and that the decision was riglit. We are further of opinioij no 
different conclusion would have been reached, had the alleged newly 
discovered evidence been before tss. 

The petition for reargument, as well as the petition for leave to 
apply to the District Court for leave to take further testimony, are 
therefore denied. 
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AUTOMATIC RECORDING SAFE' CO. v. BURNS CO. 

{Circuit Court of Appeals, Second Circuit February 15, 19ie. On Rehearing, 

March 31, 1916.) 

Na 210. 

L Patknts ^=»328— Validity azvd I ntbingembnt— Savings Bank. 

The Fisher patent, No. 793,779, for a portable savings bank, dlscloaes 
patentable novelty and Invention, and Is valid. Claims 1, 5, 6, 7, and 8 
also held Infringed, and claims 2, 3, and 4 not infringed. 

2. Patents ♦»170— Consteuction of Claims. 

A construction which would make two verbally different claims In a 
patent Identical Is not to be followed, when there is nothing In the prior 
art which constrains to any such construction. 

[Ed. Note.— For other cases, see Patents, Cent Dig. i 245; Dea Dig. 
«=»170.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in equity by the Automatic Recording Safe Company against 
the Bums Company. From the decree (224 Fed. 513), complainant 
appeals. Modified and affirmed. 

This cause comes here upon appeal from a decree of the District 
Court, Southern District of New York. Several patents were involved, 
but the only questions argued before us are concerned with the patent 
to Charles. Fisher, No, 793,779, issued July 4, 190E>, for a savings bank. 
The District Court found validity in all the claims of this patent, and 
that claims 6, 7, and 8 were infringed. Complainant has appealed from 
so much of the decree as holds that claims 1 to 5, inclusive, are not 
infringed. Defendant has not appealed. The opinion of Judge San- 
born will be found in 224 Fed. 513. 

Dyrenforth, Lee, Chritton & Wiles, of Chicago, 111. Qohn H. Lee 
and P. C. Dyrenforth, both of Chicago, 111., and Hillary C. Messimer, 
of New York City, of counsel), for appellant. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The patents all relate to what are 
known as portable savings banks. Such a bank consists of a case to 
hold the coins which are to be placed in it, and an outer case to be 
slipped over tfie coin container. The two cases are locked tc^ether 
and the coins slipped in through slits in the outer case. When the 
bank is full, the cases may be unlocked and the coins removed. Orig- 
inally the coin case was a single compartment, in which coins of 
various denominations were mingled together. Thereafter the coin 
container was provided with a series of tubes or compartments, so 
arranged that coins of one denomination are separated from those of 
another denomination. With banks thus constructed the container had 
to be turned upside down in order to remove the coins from their 
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several containers ; the result was that they would frequently become 
commingled when discharged and had to be sorted before counting. 

This patent, 793,779, undertook to 

f^J^a 3 remedy that defect, so that, when 

B ^^ outer case was removed, the 

^^ coins in the several compartments 

could be readily counted. The de- 

ts^ vices to accomplish this were held to 

involve patttitable novelty, and we 
see no reason to dissent from that 
*^' conclusicMi. The following draw- 

ing will sufficiently indicate the ar- 
rangement of the coin containers. 
When the outer case or cover is 
slipped over the coin case its in- 
terior combines with the flanges Al, 
,^ ^ A2, AS, etc., to form separate com- 

partments for coins of different de- 
nominations. 
It IS apparent that, when the outer cover is removed, the coins may 
be counted, and the separate piles be separately removed^ either by 
drawing each pile out, or by lifting it up. Defendant's device, or 
rather its coin-containing part, is shown below: 

The five claims which, complain- 
ant contends are infringed as well 
as Nos. 6, 7, and 8, read as follows : 

**1. In a portable savings bank, a core 
comprising a plurality of rigid vertical 
flanges spaced apart to form compart- 
ments to receive coins, the distance be- 
tween the flanges of each compartment 
f being greater than the diameter of the 
coins to be received by such compart- 
ment, the adjacent flanges being united 
at corresponding ends by walls adapted 
to partially sunound the coins. 

"2. In a portable savings bank, a core 
comprising a base, a plurality of rigid 
radially projecting flanges spaced apart to form compartments to receive coins, 
the distance between the outer edges of the radial flanges at each side of each 
compartment being greater than the diameter of the coins to be recelvea by 
such compartment. 

**8. In a portable savings bank, a core comprising a horizontal base, a 
plurality of rigid vertical radially projecting flanges spaced different distances 
apart to form compartments to receive coins of different denominations, the 
distance* bot\v(?en the outer edges of the radial flanges at each side of each 
compartment l)ping greater than the diameter of the coins to be lieceived by 
such compartment 

''4. In a portable savings bank, a core comprising a circular horizontal 
base and a plurality of rigid vertical radially projecting flanges spaced differ- 
ent distances apart to form compartments to receive coins of different de- 
nominations, the Inner edges of adjacent flanges being united by curved walls 
conforming to the peripheries of the coins, and the outer edges of adjacent 
flanges being spaced apart a distance greater than the diameters of the coins 
to be received by the compartment between such flangea 
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"6. In a savings bank, the combination with a base, of a plurality of rigid 
vertical flanges supportecL above the base and spaced apart to form com- 
partments for the coins, the distance betvreen the flanges of each compartment 
being greater than the diameter of the' ocdns to be received by such compart- 
ment, a cover comprising a surrounding side wall and top wall united thereto, 
said cover adfljPted to inclose the base and the flanges thereon, and means 
f or detachably securing said cover to the base." 

The patent being a meritorious one, infringement should not be 
avoided merely by modifying a Chinese copy by so curving the flanges 
which separate the 'piles of coins that the distance between their outer 
edges is less than the diameter of the coin — unless such limitation of 
the claim clearly appears. Such limitation does appear in claims 2, 
3, and 4, which expressly provide that the "distance between the outer 
edges of the radial flanges" shall be greater than the diameter of the 
coin. But in claims 1 and 5 the limitation is different; there ar^ a 
plurality of "radial vertical flanges," "spaced apart to form compart- 
ments to receive coins," concededly defendant has these. If the defini- 
tion of the element stopped there the claim would cover coin recepta- 
cles in which the coins might enter but would not lie flat — standing 
on edge with part of the coin projecting beyond the flanges. But the 
patentee contemplated having die coins lie flat ; therefore he provided 
that "the distance between the flanges of each compartment should be 
greater than the diameter of the coins to be received by such com- 
partment." This qualification would cover a compartment in which 
so much was cut away that the stack of coins could be pulled out 
through the opening between the flanges, and also a compartment in 
which the cut away portion (or opening between the flanges) would 
not allow this to be, done and therefore the stack of coins would have 
to be lifted up. 

[2] It seems to us entirely clear that claim 5 has no words which 
can be construed to restrict the distance between the outer edges of 
the flanges to less than the diameter of the coins. Certainly in com- 
mon speech the phrases "between the flanges" and "between the outer 
edges of the flanges" do not mean the same thing. And since the first 
phrase is used in some claims and the second phrase in other claims 
it would seem that the patentee appreciated the distinction. To give 
both phrases the same meaning would make two verbally diflFerent 
claims identical, which is a construction not to be followed when there- 
is nothing in the prior art which constrains to any such construction. 

Claim 1 concludes with the words "the adjacent flanges being united 
at corresponding ends by walls adapted to partially surround the coins." 
The rear ends of two adjacent flanges are "corresponding" ; so are 
their front ends. But this concluding phrase cannot possibly refer to 
the front ends, because, if they were united, the coins would be wholly, 
not partially, surrounded, and could not be removed at all without 
dumping. 

We are satisfied that claims 1 and 5 are infringed, and to that ex- 
tent the decree of the District Court is modified, with costs to appel- 
lant. In all other respects the decree is affirmed. 
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On Rehearing. 

PER CURIAM. The opinion naakes perfectly clear what was and 
what was not decided by this court and a rehearing as to these ques- 
tions is denied. Regardihg the other claims referred to in the petition 
as to which the defendant has not appeared, we see no reason why a 
oro forma judgment of reversal should not be entered. 



B. B. JOHNSON CO. v. ORINNELL WASHING MACH. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1916b Behearing 
Denied March 29. 1916.) 

No. 2285. 

U Patents ^=»32H— Validity— Geabing fob WASHif?o Machine. 

The Phillips patent, No. 950,402, for a gearing device especially adapted 
to the operation by power of washing machines and wringers, by means 
of which the washing parts of the wringer may, when desired, be operat- 
ed at the same time by the same power shaft, held void as mercdy an 
aggregation of old elements. 

2. Patents €=>26(1) — "Invention" — Combination op OLd Buembnts. 

It is not "Invention" to combine old devices into a new machine or 
manufacture, without procfucing any new mode of operation. 

[Ed. Note.—- For other cases, see Patents, O^t Dig. {§ 27-80; Dec Dig. 
i8=»26(l). 

£\)r other definitions, see Words and Phrases, First and Second Series, 
Invention.] 

3. Patents ^=926(1) — Invxntioh — Combination ob Aoobeoation. 

To constitute a patentable combination, it is essential that tfiere should 
be some Joint operation performed by its elements producing a result due 
to their joint and co-operating action. 

[Ed. Note.— For other cases, see Patents, Cent. Dig: {§ 27-80; Dec- Dig. 
«&=>26(1).] 

Appeal frpm the District Court of the United States for the North- 
ern Division of the Southern District of Illinois; J. Otis Humphrey, 
Judge. 

Suit in equity by the Grinnell Washing Machine Company against 
the E. E. Johnsoa Company. Decree for complainant, and defendant 
appeals. Reversed. 

The District Court found claims 0, 6, 7, and 8 of patient No. 050,402, granted 
February 22, 1910, to W. F. PhUUps for a ^earii^ device especially adapted 
to the operation by power of washing martilnes and wrlng^ers to be valid and 
infringed by appellant. In the proceedings, claim 6 was conceded to best 
set out the invention, and will be herein taken as typical of the subJeotHuatter 
of this suit It reads as follows, viz. : 

"A gearing device of the class described comprising a support, a power shaft 
mounted on the support, means for imparting a continuous rotary motion to 
the power shaft, an upright shaft 4o mounted in the support, a driving device 
for the upright shaft operatively connected with the power shaft and capable 
of imparting an alternating rotary motion to the upright shaft, a horizontal 
shaft 39, a driving mechanism for the said shaft S9 connected with the power 
shaft and capable of imparting a rotary motion to the shaft S9, and a contrel- 
ling means appUed to the driving device for the shaft 99, foi? veveming the 
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moyement thereof and also for operatively dlsconneoting the shaft 89 tnxm the 
6iiv\ng shaft." 
Figs, 1, 2, and 7 of the drawings are as follows, vis. : 



Fia. S. 
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Fig. 1 pbow% a Side elevation of the device mounted on. a tub. Fig. 2 shows 

a top plain view thereof, and Fig. 7 shows a detail plan of the actuating de- 
vice of the wringer. The body portion of the washing machine 10 carries a 
cover 11. A wringer 12 is placed on the body portion. The washer and 
wringer are not elements of the patent The greater part ot the device of the 
patent is connected with and supported by the base IS, bolted to the body por- 
tion of the washing machine^ on which base are the bearings U to receive the 
rotatably mounted power shaft 15. At its outer end shaft 15 carries a gear- 
wheel 16 meshing with small gear 17 on the shaft which carries the flywheel. 
The application of power from the motor 2S through the pulley 22, belt 
21, and flywheel 20 will be readily undersftood. Mounted on the base IS is a 
rotatable shaft 24, supported in bearings 25, having rotatably mounted thereon 
pinions 26 and 27 spaced apart and provided with ratcliet clutch members 28 
on their adjacent faces. Between pinions 26 and 27 is a hub 29 sUdingly and 
nonrotatably mounted on the shaft 24 and having an annular groove SO, and 
on its outer faces ratchet clutch members or teeth SI, designed to coact with 
the teeth on the beveled pinions 26 and 27. The clutch member 29, by means 
of its connection with the lever S4, can be manually manipulated so as to re- 
verse the movement of the wringer cylinders by throwing the clutch cam first 
into moving contact with the gear wheel 26 and then back to 27, or, when de- 
sired, the operator can throw the clutch into an inoperative positi<m by throw- 
ing the arm Si into the center notch provided for controlling the operation of 
the direction mechanisms. Even when the cam is at its inoperative position, 
the beveled pinions are in mesh with the beveled pinion 15a whicii is at the 
inner end of the power shaft 15 and furnishes power to the wringer device. 
The device for imparting this power to the wringer shaft S9 — ^the sprocket 
wheels S6 and S8 and the sprodtet chain S7 — will be readily understood with- 
out further description thereof. The power shaft 15 carries n small gear wheel 
40 for operating the washing machine. This part of the claimed patented de- 
vice is operated by one of the well-known methods whereby the stirrer shaft 
or dolly is given an oscillating motion by means, not here in question, ap- 
plied to the vertical shaft 45 on the support. The support, or lid, carrying 
the washing machine, is hinged and may he lifted up so as to release it from 
contact with the power shaft. In such case the wringer will be operated, if 
desired alone. Without its being so out of mesh with the pinion on the pow- 
er shaft, there is no way of operating the wringer without at the same time 
operating the washing machine, though, by means of the cam clutch device, 
the wringer may be at rest when the washing machine is in action. The pow- 
er shaft is located above the longitudinal central portion of the base IS. The 
clothes constituting the wash may be removed by lifting the lid carrying tlie 
washing device which rests thereon. Then the contents of the tub can be re- 
moved manually and fed to the wringer, and back again if desired. There is 
no operative connection between the clothes in the tub and the wringer. 

The defenses set up are invalidity, because o£ an unpatentable combination, 
also want of novelty in view of the prior art, and noninfringement. The pat- 
ent was twice sustained by the District Court for the Southern District of 
Iowa and by the Eighth Circuit Court of Appeals In Newton Washing Ma- 
chine Co. V, Grinnell Washing Machine Co., 222 Fed. 512, 138 C. C. A. 112. 
The decision of the District Court in this present cause was held to await the 
decision of the cause in the Eighth circuit Thereafter the order sustaining 
the patent and decreeing Infringement and acconntlng was entered. 

The errors assigned are: (1) That the court erred in holding validity and 
ordering an accounting; (2) that the court erred in not holding the patent 
invalid, because (a) of aggregation, (b) of anticipation, and (c) of nonpatenta- 
ble subject-matter ; (3) that the court erred in not so limiting the scope of the 
patent as to differentiate it from appellant's device, and In not dismissing the 
bill for want of equity. 

Taylor E. Brown and Clarence K. Mehlhope, both of Chicago, 111., 
for appellant. 
Ralph Orwig, of Des Moines, lowai, for appellee. 
Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 
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KOHLS AAT, Circuit Judge (aftef stating the facts as above). [1] 
The most important question presented is: Do the facts disclose a 
combination or a mere aggregation? It is conceded that the washing 
gear, the wringing gear, and the operating gear are all old. Efforts of 
appellant's counsel to ascertain just what tfie combination claimed by 
appellee was, were not entirely satisfactory. Appellee's expert wit- 
ness was asked : 

**Is there any coactlon Whatever between the washing machine 'a& such and 
the wringing machine as such, or any co-operation between them?*' 

To which he replied : 

"I think there is. You can use both at the same time. You can be wash- 
ing one butch of clothes while you are wringing out another batch in the course 
of the same operation of doing a famUy washing.*' 

In reply to the question, 

"What new result is performed by this gearing described In the PhiUips pat- 
ent and claimed in the claims in issue?" 

— ^the same witness replied : 

"As nearly as I can recall the prior art, the PhilUps patent was the first to 
disclose a power-driven dolly type of machine, in which the user could use 
the machine for washing clothes and wringing them into one tub and out of 
another as occasion demanded, in the course of doing, say» a fanUlp washing,'* 

When asked by appellant's counsel, 

"Suppose you have one blanket to wash — ^you put It in the washing machine 
aBd wash it. Then that day or the next you wring it. Will you state in what 
way there is any co-operation between the action of these two machines, speak- 
mg, as I have been, of the Phillips machine?" 

— appellee's expert, after some colloquy, replied: 

"There is the structural co-operation or coactlon that I explained before, 
inasmuch as you have one common support for them and a common power 
shaft and a common motor." 

When further asked as to whetlier there is not the same coaction 
between machines driven by a line shaft on the machine shop bench 
as there is between the washing machine and the wringer, the same 
expert again, after colloquy, replied: 

"Considered purely as a drive shaft and the first element of the train of 
gearing, yes; but when you come to consider the action on the ultimate ele- 
ments of the geai-s, that would be very different. In one case you have the 
final action on the clothing. In the other case, if I recall your Illustration 
correctly, the final action is on the wood that Is being put in shape.'* 

The same witness conceded that to drive one shaft from another 
shaft and to drive a reverse mechanism, so that a shaft may be driven 
in either direction or stop it, was old. When asked : 

"The sum and substance of your position with regard to the claims in Issue 
here would then appear to be this — and please state yes or no — whether I have 
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correctly stated your position ; If one take a dolly wasWnfr machine of the 
generally well-known type that has been on the market and was on the market 
long prior to Phillips— If he placed on the tub of that washing machlue a wring- 
er In any of the usual places where a wringer Is placed most conveniently, 
if he takes any kind of familiar mechanism for operating that dolly, all well 
known prior to Phillips, if he provides means for driving his wringer by power, 
with a reverse mechanism so the wringer may be driven In either direction, 
and couples the wringer drive mechanism, no matter what kind it may be, pro- 
vided it includes a reverse mechanism, and the dolly driving mechanism, with 
a common drive shaft, he will infringe the daims involved in this suit?" 

— ^this witness replied: 

"I think your statement is a little bit broad in some particulars. As far as it 
goes, it is probably correct; but I would like to add that one claim, for 
Instance, the sixth, provides that your reversing gearing must be of such a 
character that the controlling mechanism will allow the wringer rolls to be 
at rest in spite of the fact that the power shaft Is running. Possibly your 
statement Is rather broad with reference to claim 7 for instance, because I 
do not think you Included the limitation of 'a hand lever for adjusting said 
controlling means' in your statement. Then, too, you omitted from your state- 
ment the limitation as to there being 'a prim^ mover carried by the support 
for Imparting a continuous rotary motion to the power shaft* Furthermore, 
as I understood your statement, you did not include any limitatioBS as to tlie 
two trains of gearing leading from the wringer rolls and the dolly shaft to 
The common drive shift, being pi'operly designed on the one hand to rotate 
the wringer rolls at a practical speed, and on the other hand, being properly 
designed to swing the dolly shaft through the proper angle and at a proper 
speed. It seems to me that with the additions I have made by way of my 
answer, that the statement would be correct, but as it stood in your question. 
It Is decidedly too broad." 

In his brief, page 15, appellee's counsel sa,y: 

"He further realized that. In order to make his machine of tlie grreatest 
possible value to the housewife, he must greatly reduce the time required for 
an ordinary family washing, by contriving a structure that would both wash 
and wring at the same time,, not, of course* on the same garmoit, but upon 
different batches of the same washing." 

At page 23 it is said: 

"Applying this well-settled rule to the Instant case, it is only necessary fSor 
the court to find that the Phillips washing machine accomplishes the old re- 
sult — i. e., rubbing and squeezing the clothes, In a more convenient, facile, and 
economical manner than was capable by the use of any prior art device.** 

Speaking of a so-called Shedlock device.^ on page 64 of the brief, the 
same counsel say : 

•«♦ • ♦ But he [Shedlock] never had any notion of providing a unitary 
gearing to do all of the washing," etc. 

Again, at page 73 of the brief : 

"Clearly, then, the reason why this Shedlock device does not beloDC to tlie 
same class of Inventions as the Phillips device, and the recuson why it cannot 
be seriously considered as being a complete anticipation of the Phillips device, 
is that Shedlock never even considered the problem of providing a single uni- 
tary washing machine device that was capable of doing all of the work Ind- 
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dent to a washing. He only contemplated doing tbe nibbing part of the waah- 
ing process and contented himself with a me<dianiBm Idr that purpoae.*' 

Again, at page 101 of thdr brief, appellee's counsel isay: 

**Not a single prior art machine for doing the wortc of a family washing by 
power has remained on the market since the appearance of the Phillips ma- 
chine." 

The only reference to the point now under consideration, contained 
in the said opinion of the Eighth Circuit Court of Appeals, reads as 
follows : 

''There is no new element in the combination. Therefore, In order to be 
patentable, the combined action mnst produce some new result, or an old 
result in a more efficient and economical manner. The new result In this in- 
stance is the washing and wringing of clothes at the same time lu a safe and 
convenient way. This does not mean that the garment is washed and imme- 
diately thereafter passed through the wringer. It means that, while some 
garments are going through the wringer, other garments are being washed 
and that the two operations go on simultaneously. The wringer is made sub- 
ject to perfect control by a lever easily and safely manipulated by the opera- 
tor. The device possesses elements of utility, novelty and invention. The 
washing machine and wringer are, by the gearing device, made to act jointly, 
and a new and useful result is produced. The device is therefore patentable.'* 

Thuff'We have assigned as grounds for holding the device to be a 
valid combination, first, the structural co-operation based upon the 
facts of a coipmon support, a compion power .shaft, and a common 
motor; and, second, a new resMlt or an old result atts^ined in a more 
efficient and economical manner, vi2. : (a) Doing a family washing; 
(b) the Wringer and washing device are made to act jointly — ^i. e., to 
operate ;at the same time, when desired. There is no pretense that 
the operation of the one affects that of the other. The operator must 
stop the washing machine by lifting up the tub hd before the clothes 
of that washin'g can be inserted in the wringer. The tub mechanism 
does cot feed to the wringer. : Its ultimate naission is ended when the 
lid is lifted. The work of feeding the wringer is exactly the same. as 
it would, be, were the wringer loSited on some ojther support equally 
convenientj although driven 'by some /indcj)endent source of power. 
The t^o machines severally produce the ideptical result in the alleged 
combination which they produce when used- independently. There is 
no relative motion of the two which contributes to or constitutes a new 
result. As before stated, the actuating mechanism is old and produces 
no new result. -The fact that the two devices have the same support 
does not tend to show combination. The earth is the common support 
of all supported things. That fact suggests no thought of relation. 
Nor do we think that doing the family washing can be claimed as an 
improved result. Else one might add to the device of tlie patent an old 
dry kiln, ironing board, and heated flat iron, and have a patented fam- 
ily laundry. The only advantage obtained is one of convenience. The 
two machines could both be operated on the same support by different 
actuating means attached to fte same tub, running at Ae same time, 
281 F.— 63 
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and requiring no more regulating and protecting features than those of 
the patent. We do not find one element of coaction or co-operation 
between the washer and the wringer, or one patentable or improved 
result from their association on the tub. The action of the washwoman 
in taking the clothes from the tub and feeding them to the wringer re- 
sults in nothing new. No unitary result is produced. 

In the so-called capstan case (Morris v. McMillin, 112 U. S. 244, 5 
Sup. Ct. 218, 28 L. Ed. 702) it was held that no invention was in- 
volved in merely operating by steam what was theretofore operated by 
other agencies. So that there is no more invention in the patent in 
suit than there would be were each machine operated by hand. What 
constitutes a patentable combination has frequently been before the 
courts. Mr. Justice Curtis, in Forbush v. Cook, 2 Fisher, 669, Fed. 
Cas. No. 4,931 (1859) says: 

"To make a vaUd claim for a combiiuttion, It Is not necessary that the sev- 
eral elementary parts of the combination should act simultaneously. If those 
elementary parts are so arranged that the successive action of each con- 
tributes to produce some one practical result, which result, when attained, 
is the product of the simultaneous or successive action of all the elementary 
parts, viewed as one entire whole, a vaUd daim for thus combining those 
elementary parts may be made." 

In San Francisco Bridge Co. v, Keating, 68 Fed. 353, 15 C. C. A. 
476, the Circuit Court of Appeals for the Ninth Circuit approved an 
instruction which reads: 

"Invention Is that which brings out of the realms of the mind something 
that never existed before. It may consist in the combination of old elements, 
the invention being in the combination. To make it so, liiere must be a 
joint action or operation of the elements — I. e., the elements must co-operate 
or act jointly to produce the result or object of the combination — or else 
the assembled elements [constitute] a mere aggregation, and is not patentable. 
It is not necessary, however, that their action should be simultaneous. They 
may be successive." 

[2] The Supreme Court, in Burt v. Evory, 183 U. S. 349, 10 Sup. 
Ct. 394, 33 L. Ed. 647, says it is not invention to combine old devices 
into a new machine or manufacture, without producing any new mode 
of operation. To the same effect are Florsheim v. Schilling, 137 U. 
S. 77, 11 Sup. Ct. 20, 34 L. Ed. 574, Morgan Envelope Co. v. Albany 
Paper Co. (C. C.) 40 Fed. 582, and Mahon v. MaGuire Mfg. Co. (C. 
C.) 51 Fed. 684. 

[3] The argument supporting a combination in the present case 
is fully met by the Supreme Court in the so-called lead pencil case. 
Reckendorfer v. Faber, 92 U. S. 347, 23 U Ed. 719. The element of 
convenience, here so much asserted, was in that case given no con- 
sideration. The Circuit Court of Appeals for the Second Circuit, in 
American Chocolate Machinery Co. v. Helm Stetter Co., 142 Fed. 
978, 980, 74 C. C. A. 240, held that: 

"The distinction l)etween a combination and an aggregation lies in the prea- 
enee or absence of mutuality of action. ^ constitute a combination It is 
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essential that there should be some joint operation perf6rmed by Its elemoitar 
produc^g a result dne to their joint and co-operating action." 

There has been some disposition shown by the courts to soften the 
rule laid down by Justice Matthews in Pickering v. McCullough, 104 
U. S. 310, 26 L. Ed. 749. It is now conceded that the opinion taken as 
a whole did not justify the .construction at first placed upon it. Fairly 
read, its true meaning is well stated by Mr. Merwin, in his bodk en- 
titled "Patentability of Inventions," as follows: 

"It may be gathered from this case that In t patentable combination there 
must be a new Inter-reaction of some sort between the several elements. 
• ♦ • It Is not sufficient that one element is Ineffective without the others 
— ^that Its function Is useless except In combluatlon with other functions — ^but 
the function of one must be modified in some way by the function of another, 
so that the function of one element Is not the same In combination that It 
was In the place whence it was taken ; a peculiar function must be developed 
in the combination. This need not Tt)e true of every element in the combina- 
tion, but It must be true of some one element, or of several elements, and the 
virtue of the combination must Inhere In this peculiarity of function developed 
by It" 

The opinion was cited in Palmer v. Coming, 156 U. S. 343, 15 Sup, 
Ct. 381, 39 L. Ed, 445, and in many other cases. In Spear Stove & 
Heating Co. v. Kelsey Heating Co., 158 Fed. 622, 85 C. C. A, 444 (C. 
C. A. 3d Cir.), it was held that, where the elements relied on merely 
brought to the alleged combination their own several functions, the 
patent was not valid. The assembly of a damper in the middle flue 
of a three-flue stove and a portable base plan did not involve inven- 
tion. Bussey v. Excelsior Mfg. Co., 110 U. S, 131, 4 Sup. Ct. 38, 28 
L. Ed. 95. Merely bringing of the devices into juxtaposition where 
each could work out its own result was held not to be invention. 
Hailes v. Van Wormer, 20 WaU. 353, 22 L. Ed. 241 ; Palmer v. 
Corning, supra. So, also, Heald v. Rice, 104 U. S. 737, 26 L. Ed. 
910; Hendy v. Iron Works, 127 U. S. 370, 8 Sup. Ct. 1275, 32 L. Ed. 
207; McCarty v. Lehigh Valley R. R. Co., 160 U. S. 110, 16 Sup. 
Ct. 240, 40 L. Ed. 358 ; Union Edge Setter Co. v. Keith, 139 U. S. 
530, 539, 11 Sup. Ct. 621, 35 L. Ed. 261. 

In Thatcher Heating Co. v. Burtis, 121 U. S. 286, 7 Sup. Ct 1034, 
30 L. Ed. 942, it is said: 

"There Is no i^pedfic quality of tbe result! [of the association of the ele- 
ments] which cannot be definitely assigned to the Independent action of a 
single element. There is, therefore, no patentable novelty in the aggregation 
of the several elements, considered in Itself." 

To the same effect are Fond du Lac County v. May, 137 U. S. 395, 
11 Sup. Ct. 98, 34 L. Ed. 714; Brinkerhoff v. Aloe, 146 U. S. 515, 13 
Sup. Ct. 221, 36 L. Ed. 1068; Double Pointed Tack Co. v. Two Rivers 
Mfg. Co., 109 U. S. 117, 3 Sup. Ct. 105, 27 L. Ed. 877; Wright v. 
Yuengling, 155 U. S. 47, 15 Sup. Ct. 1, 39 L. Ed. 64; Mosler Safe 
Co. v. Mosler, 127 U. S. 354, 8 Sup. Ct. 1148, 32 L. Ed. 182; Office 
Specialty Mfg. Co. v. Fenton Metallic Mfg. Co., 174 U. S. 492, 498, 



Digitized by 



Google 



996 281 nVXKAL BBPOATOB. 

19 Sup, Ct. 641, 43 L. Ed. 1058; Warner Instrument Co. v. Stewart 
& Clark Mfg. Co., 185 Fed. 507, 107 C. C. A. 607; Alexander v. 
De Moulin Bros. & Co., 199 Fed. 145, 117 C. C. A. 627. This court 
has given this question careful consideration in Railroad Supply Co. 
V. Hart Steel Co., 222 Fed. 261, 138 C. C. A. 23, where the defense 
of aggregation was overruled. "Unless the combination accomplishes 
some new result, the mere multiplicity of elements does not make it 
patentable. So long as each element performs some old and well 
known function, the result is not a patentable combination, but an ag- 
gregation of elements," says the court in Richards v. Chase Elevator 
Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991. 

The presumption of validity growing out of the grant is stt'ongly 
relied upon by appellee to sustain the pateilt. In Palmer v. Corning, 
supra, the court says: 

"There is no doubt that In this as in all similar cases the letters patent 
are prima facie evidence that the device was patentable. Still we are al- 
ways required, with this presumption In mind, to examine the question of In- 
vention vel non upon its merits In each particalar case." 

In the present case we have no hesitancy in holding that the pre- 
sumption of validity has been overcome. While we have great respect 
for the opinion of the Eighth Circuit Court of Appeals, tlie decision 
of that court herein does not convince us that the device of the pat- 
ent constitutes a valid combination. Had this phase of the case been 
as thoroughly presented to the District Court as it has been here, we 
think the decision must have been otherwise. 

In view of our conclusion as to aggregation, we do not deem it neces- 
sary to consider the other questions raised in the record. 

The decree of the District Court is reversed, with the direction to 
dismiss the bill for want of equity. 
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RICE V. PALISADES REALTY & AMUSEMENT CO. et aL 

(Circuit Court of Appeals, Third Otfcuii April 4, 1910.) 

No. 2082. 

Patents <&s>328 — ^Invbntion — Amusement Vkhicijb. 

The Rice parent, 'No. 822,302, for an amusement vehicle, consisting of 
the old car of such railways, running on an endless track, but made In 
the form of an auto touring car, and carrying on brackets auto wheelfs 
which perform no function, but are engaged And rotated by a short rail 
when passing the station, is void for lack of inventioOf 

Appeal from the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Suit in equity by Robert F. Rice (Waltier Ottel, as administrator, 
substituted) against the Palisades Realty & Amusement Company and 
another. Decree for defendants, and complainant appeals. Affirmed. 

For opinion below, see 231 Fed. 763. 

Samuel E. Darby, of New' York City, for appellant. 
Wakelee, Thomall & Wright and Edwin J. Prindle, all of New 
York City, for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. , 

BUFFINGTON, Circuit Judge. In the court below Robert F. Rice 
filed a bill charging the Palisades Realty & Amusement Company with 
infringing patent No. 822,302, granted to him June 5, 1906, for an 
amusement vehicle. On final hearing that court, in an opinion report- 
ed at 231 Fed. 763, directed the bill be dismissed. From a decree so 
adjudging, this appeal was taken. 

The devices of both parties and the general art are set forth at 
length in the foregoing opinion, reference to which saves present re- 
statement. Full argument of tlie case in this court and due examina- 
tion of the proofs satisfy us the court below committed no error in dis- 
missing this bill. In the final analysis the case narrows to the question 
of whether it involved invention to put a pair of idler wheels on an 
automobile frame mounted on a wheeled truck of an amusement rail- 
road car. The invention is embodied in claim 1, which reads: 

"In an amusement vehicle, the combination, with a car mounted upon a 
wheeled truck, of an extra set of idler wheels carried by the car, and means 
for engaging said idler wheels at certain times to insure their rotation.'' 

In other words, Rice took the wheel truck in common use on amuse- 
ment railways, and on the passenger body of it, which in this case was 
an imitation of an auto touring car, attached four side brackets, on 
which he placed four automobile wheels. These wheels were idlers, 
and performed no function in supporting the can In fact, they did 
not revolve until the truck reached the station where passengers got 
on and oflF. At such station were placed spring-supported tread rails 
which engaged the idler auto wheels and caused them to revolve as 

or other cMes lee sacne topic & KBY-NUMBBR In all Key-Numberod Digests A Indexes 



Digitized by 



Google 



998 231 FETDERAL REPORTBB 

the truck reached and left the station. Amusement railways were old, 
trucks to support bodies for carrying passengers were old, and the 
case narrows down to the question whether it involved invention to 
use idler wheels on an automobile frame on an amusement railway. 

To us it is clear it did not. The wheels have no mechanical rela- 
tion to the car or its operation. They are simply attached to four 
brackets fastened on the side of the vehicle. The use of illusory mov- 
ing idler wheels was known before, and while the putting of such idlers 
on an auto amusement frame was a bright, dever idea and a happy 
thought, it did not rise to the level of inventive originality. To give a 
monopoly for 17 years to every one whp lit on a bright and clever 
novelty would be to throttle, instead of encourage, genuine inventive 
originality. 

The decree below is affirmed, on the ground tiiat Rice's patent was 
invalid. 



GBNNEBT ▼. BURKE ft JAMES, Inc. ; 

(District Court, S. D. New York. April 17, 1916.) 

Patents ^s»292 — Suits pob Infbingement— Discovebt, 

In a suit for the Infringement of a patent, where plaintiff has pointed 
out the parts of defendant's machine which he claims to be an infringe- 
ment, he cannot be compeUed to point out the elements In his own dalm i 
which he charges are infringed, at least not without a showing by de- I 
fendant that he was la honest doubt as to plaintiff's meaning. | 

[Ed. Note.— For other cases, see Patents, Cent Dig. | 446; Dec Dig. 
<5=»292.] I 

In Equity. Suit by Gustav C. Gennert against Burke & James, In- | 

corporated. On motion by the defendant to compel the plaintiff to , 

answer certain interrogatories, which would require plaintiff to state 
what elements in the defendant's machine he asserts correspond with | 

the several elements in the claim sued on. Motion denied. 

Goepel & Goepel, of New York City, for plaintiff. 
Clifford E. Dunn, of New York City, for defendant. 

LEARNED HAND, District Judge. This is a new question, raised 
by the effort to establish a practice for the trial of patents in open 
court which shall sufficiently advise each side of the position of the 
other. The plaintiff has already pointed out to the defendant what 
parts of the defendant's machine infringe ; but he has not pointed out 
what part corresponds to each element of each claim, and he now 
urges in excuse that to do so may be fatal to his success, for, he says, 
the judge might give him relief and yet upon an interpretation of 
the claims different from that on which he will go to trial. 

Strictly speaking, the motion is wrong in any event, for it does 
not ask the plaintiff to disclose any evidence in the case, but his own 
interpretation of the facts. It would more properly, therefore, arise 
on a motion for a bill of particulars, in which the party is asked to 
make more definite his position ; but I do not wish to dispose of the 
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motion upon so narrow a ground. The substantive question is whether 
the plaintiff should be compelled so narrowly to disclose what his 
position will be. 

Theoretically, perhaps, there is no good reason why a party 
should not be compelled to disclose the rationale of his position in the 
utmost detail, or afleast of the alternative positions which he means to 
take before the court. Practically such a requirement would involve 
more friction and annoyance than it would be worth in the usual case. 
After a plaintiff has told what part of the machine he claims to be 
an infringement, there ought to be usually no difficulty in understand- 
ing what he means, without pointing out in what particular part each 
element is Embodied. There may be cases in which the difficulties are 
so great of knowing the plaintiff's position that such relief would be 
proper, but that could only be in a case where the defendant showed 
satisfactorily that he was in honest doubt as to what the plaintiff could 
mean. No such showing is made in this case. 

Motion denied. 



CRAWFORD v. NEW SOUTH FARM & HOME 00. 
pistrlct Court, S. D. Florida. October 7, 1915.) 

L iNTBkNAL Rbvenuk <3=»19(1)— ^tamp Tax — Judicial Saues. 

Under Revenue Act Oct 22, 1914, c. 331, S 22, Schedule A, 38 Stat. 762, 
Imposing a stamp tax on all conveyances, deeds. Instruments, or writings 
whereby lands are conveyed, revenue stamps of the proper amount must 
be attached to a deed executed by a master in chancery or other court 
officer empowered by a federal court to make a sale of land and execute 
a conveyance, as a master appointed for such purpose performs no Judicial 
function, and the tax is not imposed on a proceeding by the court but on 
the litigants. 

[Ed. Note.— For other cases, see Internal Revalue, Cent Dig. |f 9d» 40 ; 
Dec. Dig. «=»10a).l 
2. Costs ^s»19d — Disbubbbments — Staicp Tax. 

The cost of internal revenue stamps attached to a deed executed by a 
master in cfaancety empowered to make a sale of land and execute a con- 
veyance will be taxed as a part of the costs of the case. 

[Ed. Note.— For other cases, see Costs, Cent Dig. | 656; Dea Dig. <&=> 
193.] 

In Equity. Suit by William Crawford, as trustee, against the New 
South Farm & Home Company. On master's request for instructions. 
Master instructed in accordance with the opinion. 

Rushmore, Bisbee & Stem, of New York City, and Bisbee & Bedell,, 
of Jacksonville, Fla., for complainant. 

H. L. Anderson, of Jacksonville, Fla., for defendant 

CALL, District Judge. This matter comes before me upon the 
report of the special master heretofore appointed herein, asking for 
instructions as to whether: (1) Documentary revenue stamps should 
be attached to the master's deed made pursuant to decree of this court ; 
and (2) if such stamps should be attached, then what amount? 

^=9For other CMes see same topic A KET-NXJMBER in aU Key-Numbered Digests & Indexes 
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[1] Schedule A of the Revenue Act of 1914 (Act Oct. 22, 1914, c. 
331, § 22, 38 Stat. 762) contains the following: 

''Conveyance, Deed, instnimeot, or writing, whereby any lands, tenements, 
or other realty sold shall be granted, assigned, transferred, or otherwise con- 
veyed to, or vested In, the purchaser or purchasers, ♦ * ♦ when the con- 
sideration or value of the interest or property conveyed, exclusive of the value 
of any lien or incumbrance thereon, exceeds $100.00 and does not exceed 
^500.00, 50 cents ; and for each additional ?500.00 or fractional part thereof in 
excess of $500.00, 50 cents," etc 

This language is amply broad enough to cover master's deeds, or in 
fact any deed to land made pursuant to an order of court by an offi- 
cer duly authorized, unless there is some reason inherent in the office 
of a special master in chancery or other court officer empowered to 
make the sale and sign the conveyance, which prevents the operation 
of the act. 

I have been referred to the case of Stirneman v. Smith, 100 Fed. 
602, 40 C. C. A. 581, as shedding some light on this subject. In that 
case (the certificate of a notary public as to depositions) the court does 
use language comparing a notary public performing such duties to a 
"referee," "examiner," or "master in chancery," "whose functions are 
clearly judicial." 

I have also been referred to Farmers' Loan & Trust Co. v. Council 
Bluffs Gas & Electric Light Cd.'(C. C.) 90 Fed. 806, where the very 
point now before me was adjudicated. " 

The language of the act of 1914, in so far as the question now be- 
ing considered, is identical with, the act before the court in the last- 
mentioned case. And the court there h^ld that such deed required the 
proper stamps to be affixed. 

As I read the various cases deciding questions relating to the tax- 
ing acts passed by the Congress, the teM. seems to be whether the act 
involves the performance of a judicial duty, such as the certificate of 
the notary to the depositions, etc., or is a mere ministerial act. Now 
it does not appear that a special master appointed to. make a sale of 
property and execute a conveyance to same is performing any judicial 
function under order of the court. But, it is said, it is the court 
making the sale and conveying the property through its master. 
Would Congress have a right to tax a proceeding' by this court? Is 
this such taxation, or is it not a taxation on the litigants? The title 
sold and conveyed is the title of the defendant, in the action, not the 
title held by the court or its officer. By the master's deed only the title 
possessed by. the defendant is conveyed. Instead of the defendant ac- 
tually making the deed (in which case stamps would clearly have to 
be affixed), his title is conveyed through the master to the purchaser 
at the foreclosure sale. On principle I cannot see that this should 
make the stamps requirement of the act inapplicable to master's deeds. 

[2] The amount of such stamps is 50 cents for the first $500, and 
50 cents for each additional $500 of the consideration, and can be 
readily arrived at by a computation. The cost of said stamps will be 
taxed as a part of the costs of this case. 

Reference was made in argument to a decision on this question by 
the state court. I presume the ground of decision in that case was 
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that it was in effect taxing the proceedings of the state court, and to 
that extent an invasion of the state sovereignty. That question can- 
not arise as to the proceedings of this court 

The master will attach the proper amount of stamps to the deed in 
question, and include such amount in his report to the court 



In re PRICE. 
Ex parte WYOMING APABTMBNT CO. 

(District Court, S. D. New York. April 4, 1916.) 

Bankruptcy ^=s>14 — Jurisdiction of Pboobedings — "Plach of Businkss." 
A traveling salesman, whose only compensation was commissions on 
sales, has no "place of business,'* so as to give Jurisdiction of his petition 
for voluntary bankrupts to the District Court of a district In which ho 
did not reside, but to which he returned from his trips, and where he 
spent almost half his time. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig, § 20; Dec Dig. 
«=>14. 

For other definitions, see Words and Phrases, First and Second Series, 
Place of Business.] 

In Bankruptcy. In the matter of Joseph J. Price, bankrupt. On 
motion of the Wyoming Apartment Company to dismiss the volun- 
tary petition in bankruptcy for lack of jurisdiction. Motion granted. 

In this case the banlsrupt Is a traveling salesman for one Glass, of White 
street, In the city of New York. His only compensation consists of com- 
mission on sales, whl(^ average about $700 a year. The territory in which 
he does ' business is throughout the United States. He 1b concededly a resi- 
dent of New Jersey. His only business consists of being a salesman, and he 
spends more than half his time upon the road. Although not stated In the 
papers. It was stated at the bar, and not disputed, that he spends about one 
month in New York and six weeks on the road, thus alternating during the 
year. The question is whether his voluntary petition is within the jurisdic- 
tlon of this court, upon the ground that his principal place of business Is in the 
Southern district of New York. 

Alison M. Lederer, of New York City, for petitioner. 
Otto Greenberger, of New York City, for bankrupt. ' 
Edward W. Drucker, of New York City, for a creditor. 

LEArNED hand, District Judge (after stating the facts as 
above). If the bankrupt has any place of business whatever, there 
can be no doubt that New York is the principal one. Here he returns, 
and here he spends most of his time. I am disposed to interpret the 
phrase "place of business" in accordance with In re Lipphart (D. C.) 
201 Fed. 103, a decision rendered in this district. Remington in his 
second edition, § 35 (volume 1, page 63), criticizes this decision, and 
his is a high authority, yet it seems to me somewhat to force the nat- 
ural use of language to say that "a clerk, even, is a business man," 
though it is true that he "has a place where he does his business," 
which may be quite another matter. 
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I should hardly think that any one except possibly the clerk or sales- 
man himself would be likely to speak of him as "a business man." The 
phrase can certainly not include every place where a man earns his 
living, unless we are prepared to violate the natural use of language in 
the interests of consistency. A journeyman plumber, a textile opera- 
tor, a janitor, or a bookkeeper has a fixed place where he earns his 
living and does such business as he has, yet I think we should feel it 
an inapt expression to say that he had a "place of business," as those 
words are commonly used. Moreover, as Judge Mayer points out in 
Re Lipphart, supra, the phrase was not improbably used with design 
for convenience in administration. The probable residence of creditors 
is one consideration ; the situs of property is another. Neither prop- 
erty nor creditors are much to be expected where a man works for 
another upon a salary or a commission. 

The case is certainly not free from doubt, and upon doubtful ques- 
tions it is generally our custom in this district to follow former deci- 
sions for uniformity's sake until the matter can be authoritatively 
settled in the Circuit Court of Appeals. 

The motion will therefore be granted, and the proceedings dismiss- 
ed for lack of jurisdiction; no costs. 



THE LEONARD F. RICHARPS. 
(District Court, E'. D. New York. March 14, 19ia) 

Mabitimx Liexs «=»37— Pbioeity— Fobtt-Dat Habbob Rule. 

The 40-day rule regrulating priority of liens on tugs and other vessels 
engaged In harbor navigation, even though extended backward In 40-day 
periods, will not be applied to give priority between claims all of which 
are so old that the rule of reasonable diligence and laches controls. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. {§ 58-70 ; 
Dec. Dig. «=»37.3 

In Admiralty. Suit by Edgar F. Luckenbach and others against the 
steam tug Leonard F. Richards. Decree for libelants. 

Carter & Carter, of New York City, for libelant Luckenbach. 

Alexander & Ash, of New York City, for libelant Schuyler & Cad- 
dell. 

Foley & Martin; of New York City, for libelants Guinan, Shewan, 
and Sullivan. 

CHATFIELD, District Judge. This case must be considered with 
regard to the express language of the rule adopted March 27, 1915, 
in this district: 

"Proper respect for the opinion of the Circuit Court of Appeals, In the case 
of Smith et al. v. Samuel Little et al., 221 Fed. 308, 137 C. C. A. 136, decided 
February 9, 1916, requires adoption or promulgation and application of the 
'40-dAy rule* In this district 

"Harmony of rule with the Southern district of New York is thus secured 
and is of course desirable. As no opposition is made the motion ml^ht be 
granted without further statement, but a formal recognition ot the 40^ ay 
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rule will avoid farther argnment and is hereby made as a basis for future 
procedure in this district March 27, 191S." 

Upon the direct statement of the Court of Appeals that such a rule 
should be adopted, the court acted accordingly. The Samuel Little, 
221 Fed. 308, 137 C. C. A. 136. Whether that rule is to be held ap- 
plicable to the facts, whether the rule approved of also in the case of 
The Samuel Little, supra (that as a matter of principle the time should 
be divided backward from the date of process, into 40-day periods), 
whether the season or voyage rule should be invoked, or whether the 
other claims are so old that the rule of reasonable diligence and laches 
controls, the libelant Sullivan should recover in full, as his claim is 
the only one within the first and second 40-day period, within the 
time of a voyage, or even of a season. 

The other claims go back from 19 to 26 months. To hold that the 
least stale of four claims so stale that they have not been sued upon 
for 19 months, and then have been brought into court only because of 
the action of another claimant who is diligent, should be allowed to 
apply a rule which governs only claims less than 40 days old, or to do 
more than to share equally in whatever has not been lost by their delay, 
would seem contrary to principle as well as practice. 

The claim of Sullivan is allowed in full, and the other claims should 
be prorated. 



AMEBICAN Sl?EEaL. FOUNDRIES v. CHICAGO, R. I. A P. RY. CO. 

In re HIDDEIN et aL 

(District Court, S. D. New York. November 24, 1915.) 

Receivebs «=>206— Anch^ulbt Received — Ordeb Appointing — ^Injunction. 

An order appointing an ancillary receiver, which contained the nsual 
clause restraining the defendant and other persons fironi interfering with, 
attaching, levying on, or in any manner disturbing the claims, choees in 
action, and causes of action of the defendant, or from taking possession 
of, or in any way assuming control of, said claims, choees in action, or. 
causes of action, does not prevent the prosecution of a suit theretofore 
instituted by stockholders of the defendant corporation against it and 
others. 

[Bd. Ndte. — ^ITor other eases, see Receivers^ Gent Dig. | 410: Dec. Dig. 
<8=>206.] 

.In Equity. Suit by the American Steel Foundries agamst the Chi- 
cago, Rock Island & Pacific Railway Company. On petition of Fran- 
ces E. Hidden and another for a modification of the order previously 
entered appointing an ancillary receiver. Petition denied. 

On April 20, 1915, the District Court of the United States for the Northern 
District of Illinois, Eastern Division, made its order appointing receivers of 
defendant oompany, and on AprU 24, 1915, made another order appointing 
one of the receivers as sole receiver of certain claims and choses in action. 
Thereafter an application in ancillary proceedings was made to the District 
Court for the Southern District of New York, and this court, on September 
18, 1915, made the usual ancillary order. In that order was the usual injunc- 
tion clause enjoining the railway company, its officers, etc., "and all other 
persons whOTDSoever, ♦ ♦ ♦ from interfering with, attaching, levying upon, 
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or In any manner whatsoever disturbing: the claims, chores In action, and 
causes of action of the said defendant railway company, ♦ ♦ ♦ or any of 
the t)roperty and premises of the defendant railway ccMnpany, * * * or 
from taking possession of, or in any way assuming a control of, or from inter- 
fering with, the said claims, ^osee In action, causes of action, or any other 
property or premises, or any part thereof." 

The petition of Prances E. Hidden and Sadie B. Hidden sets f<»-th that each 
of said persons is the holder of certain shares of stock of defendant company, 
and that in November anji December, 1914, actions were commenced by said 
Middens, respectively, against defendant and others ; and petitioners ask that 
the order appointing the ancillary receiver be modified, by striking out from 
the same so much as purports to confer upon the ancillary receiver exclusive 
authority to prosecute certain claims, and by striking out so much of the or- 
der as purports to enjoin all persons except the railway company, its officers, 
etc., and by striking out so much as enjoins petitioners. 

Roger Foster, of New York City, for the motion. 
Spooner & Cotton and Lewis L. Ddafield, all of New York City, 
opposed. 

MAYER, District Judge (after stating the facts as above). The ap- 
plication is to modify an order appointing an ancillary receiver of the 
Chicago, Rock Island & Pacific Railway Company. The order was 
made by another judge, but this application has been referred by him 
to me. 

The order is not to be construed as preventing the prosecution of 
the Hidden actions in the New York -Supreo^. Court wd the obtain- 
ing of such relief therein as may be lawful and proper, and I need not 
now speculate as to the effect of possible judgments on property in 
the possession of a receiver appointed by this court. The original 
order herein made was properly made, and I see no cause for or need 
of modification. 

Motion denied, and settle order on one day's notice* 



WILLIS V. 0*CONNBLU 
(District Court, 8. D. Alabama, S. D., at Mofoil*. April 2i, 1910.) 

No. 22. 

1. iNjrwcTioN «=>98(2) — Subjects of Pbotection— tInjuwction Aoaikst Li- 

bel. 

Equity will not restrain by injunction the pUblfcation in the public 
press of a Ubel, eren though its effect will be to injure complainant in 
reputation, property, or business. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. i 170; Dec. Dig. 
«^=»98(2).l 

2. Injunction ^s»118(4) — Subjects of PBOtBcmoN— Injunction Against Li- 

BIX. 

AUegatlons in a bill that libelous charges made by defendant in his 
nc\vspai>er against customers of complainant wlio haye signed testimonials 
to the merit of the article he sells wiU prevent other customers from glT- 
ing like testimonials, and thus injure complainant's business, and that a 
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judgment against defendant could not be collected, do not T^arrant the 
granting o£ an injandion by a conrt of equity. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. U 236-238; Dec. 
Dig. ♦»118(4).] 

5. JUBT ^S»12(1), 21(1) — ^LlBEL AND Bl-ANDKB ^S^CS-^FOBM OT ReMBDT— RlGHT 

TO JuBY Trial. 

Under the Constitution of the United States the only remedy of one In- 
jured by a libelous publication is by criminal prosecution or an action 
at lair, in which the defendant is entitled to a trial by jury. 

[Ed. NDte.->For other cases, see Jury, Cent. Dig. H 27, 28, 34, 82, d9, 
101, 103, 134, 136, 137, 141; Dec. Dig. <®=>12(1). 21(1); Libel and Slander, 
Cent. Dig. iS 169, 170; Dec. IMg. <©=»6S.] 

4. Equity ^35>46—JuBi8DicnoN— Adequate Remedy at Law — "Ibbefabablb 
In JUBY." 

The mere fact that a defendant cannot be compelled to pay a judgment 
at law cannot make the plalntiff*s remedy there inadequate, or his injury 
irreparable, in such sense as to give a federal court of equity Jurisdiction. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 151, 152, 157, 159- 
163 ; Dec. Dig. <9=>46. 

For other definitions, see Words and Phrases, First and Second Series, 
Irreparable Injury.] 

6. Libel and Slanueb ^=s>48(1) — PbivillvJE— Comments on Pbopbietaby Medi- 

cines. 

It is within tlhe rights of the publisher of a newspaper to question the 
efficacy of a proprietary medicine offered to the public, and to advise the 
public against it, within the limits of the law, which prescribes penalties, 
civil and criminal, for libelous publications. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. |{ 144, 
147; Dec. Dig. «=>48(1).] 

In Equity. Suit by G. F. Willis against John C. O'Connell. On mo- 
tion for preliminary injunction, and on motion by defendant to dismiss. 
Injunction denied, and bill dismissed. 

Armbrecht, McMillan & Caffey, of Mobile, Ala., for plaintiflF. 
Gaillard & Mahomer and Bestor & Young, all of Mobile, Ala., 
for defendant. 

HENRY D. CLAYTON, District Judge. This bill is brought by 
Willis, a citizen of Georgia, against O'Connell, a citizen of Alabama, 
for injunction to restrain him from publishing in his newspaper com- 
ments and criticisms reflecting upon the plaintiflF, upon a proprietary 
medicine and the business of plaintiff in selling the same, upon the 
testimonials commending the efficacy of the medicine, and upon the 
authors of such testimonials. 

The plaintiff has the exclusive distributing agency in Alabama and 
five other Southern states of the Cooper Medicine Company, an Ohio 
corporation, engaged in the manufacture of a proprietary medicine 
known as and sold under the name of "Tan-lac." The medicine is 
shipped to the plaintiflf at a certain fixed price and then resold by him 
at an enhanced price. 

Under the agency contract, the plaintiflF has a pecuniary interest in 
the prospective increased sales of the commodity in his allotted terri- 
tory, and he avers that : 
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••Anything which will Injure the reputation of Tftn-lac, op which will ad- 
versely affect the sale thereof in said six states, or to destroy or Injure or 
Impair the popularity of Tan-lac, will seriously affect the profits and revenues 
of the plaintiff." 

Further, the plaintiff alleges that fan-lac has enjoyed a large sale 
in said six states, and has been held in high esteem by the users of 
proprietary medicines therein, and has been indorsed by those who 
have bought and used the same and received benefits therefrom. 

It is also stated that the plaintiff, under his contract with the medi- 
cine company, has charge of and pays the costs of advertisements of 
said remedy ; that by the use of newspaper advertising and the printing 
of the testimonials of prominent citizens in such states, who have used 
the remedy and received its beneficial effects, the plaintiff has built up 
a large and lucrative business in the sale of Tan-lac ; that the compound 
has enjoyed the good will and esteem of a large part of the population 
of said states, so much so that the sale of the same in these states has 
aggregated 500,000 bottles during the past 12 months; and that the 
gross revenue from such sales during that time was more than 
$350,000; further, that the plaintiff has established an agency for 
the sale of the remedy in the city of Mobile, and has appointed an 
agent there ; that plaintiff has recently begun advertising the article in 
the daily newspapers published at Mobile ; that, as part of said adver- 
tisement, he has published indorsements and testimonials from a num- 
ber of prominent people touching the curative properties of the rem- 
edy, and that he has done this for the purpose of increasing the popu- 
larity and sales of Tan-lac in the Mobile community, but that he has 
not published any advertisement in the Mobile Tribune (a newspaper 
published once a week), of which the defendant is editor and publisher. 

Again, plaintiff alleges that the medicine company has complied with 
the federal and state laws regarding the manufacture, distribution, and 
sale of proprietary medicines ; that, notwithstanding plaintiff has pro- 
ceeded with his business in a lawful manner for the purpose of in- 
creasing the sale and popularity of the remedy, "the defendant has 
willfully, maliciously, and with the intent and purpose of injuring the 
reputation of Tan-lac, destroying its popularity, preventing the increas- 
ed sale thereof, and for the purpose of decreasing and hampering the 
sale of said remedy, thereby injuring plaintiff in the profits to be de- 
rived by him from the sale of such remedy, published in said Mobile 
Tribune certain libelous, defamatory, and scurrilous articles regarding 
Tan-lac and those who have given testimonials of its curative powers, 
and that the purpose and intent of the publication of such articles was 
to hold the said Tan-lac and the plaintiff, and those who have indorsed 
Tan-lac and testified to its beneficial effects, up to ridicule and con- 
tempt and public scorn and derision, for the sole purpose of injuring 
the sale of said medicine ; and that if such publications be continued it 
would make it difficult, if not impossible, to secure further testimonials, 
to the great injury of the property and rights of the plaintiff"; that in 
said articles so published by the defendant in the Mobile Tribune, 
among other things, it is said : 

•Tan-lac Is a skyrocket In the pyrotechnics of fakery,'* 
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Also: 

"Tan-lac is another increasingly popular alcoholic nostrum that presumably 
fllls a nradi felt want — want, not need — in those parts of the country where 
Demon Rum has been driven into the tall timbers.'* 

And in another article : 

**The medical faker is a contemptible Pharisee with an ungodly gospel. He 
is a poisonous viper, ambuscaded in the grass* and he should be utterly extern 
minated." 

And then the plaintiff avers : 

•*That the statement above quoted was intended to apply to plaintiff, and thai 
the object and purpose of said statement was not only to injure plaintiff in 
his personal reputation, but also to adversely affect, if not to injure and d^ 
stroy, the sale of Tan-lac in this community." 

From one of the several published articles, which are made exhil^its 
to the bill, the following is taken : 

"As was shown in the excerpts from the Journal of the American Medical 
Association exposing Tan-lacf which were published in the Tribune last week, 
the happy hunting grounds of L. T. Cooper and his kindred are in the prohibi- 
tion states of the South where the patent medicine with the 'kick,' being easily 
procured, has taken the place of the straight 'red-eye' among a lot of the 
former topers. One of those 'recommendations' contained in the florid Tan- 
lac* advertisements published this week, was from '—, touted as a former 

mayor of . The published testimonial from Mr. — « contained this 

paragraph : 'Since my second dose I have suffered none of those troubles to 
which I refer, and I really believe I am going to get perfectly well and strong 
again. Won't that be wondei»ful at my age? Well, certain it is that Tan-lac 
is a wonderful medicine, and you know that I am not given. to puffing mere 
experiments. I am rather orthodox as to materia medica.' 

"Substitute for the High-BaU. 

"With the convivial reputation Mr. established in , while he was 

[a public officer], his statement is easily paraphrased into 'I am not 



given to quaffing experiments and am rather orthodox as to the brand of fire- 
water 1 consume.' As an authority on the materia medica which comes from 

com through a still Mr. should have a rating of AAl in the distiller's 

handbook — ^if there is such a work published. 

"Mr. is a type of that peculiar infliction under which the state of 

Alabama has long labored, the political prohibitionist There are prohibition- 
ists in the state — and many in Mobile— to whom the Tribune takes off its hat 
in respectful obeisance. They are conscientious and consistent in their opposi- 
tion to the liquor evil and they impress their fellow citizens with their honesty 

of purpose. But Mr. is not one of these. At the time he flrst appeared 

as a prohibitionist in and afterwards in , his daily life was the 

antipodes of the conscientious temperance advocate^ It is stated that he was 

prevented from using his influence with the as a director of that paper 

to make it an advocate of prohibition by the fact that he was at the time the 
owner of property in which was being rented for immoral purposes. 

"This is the man who thinks that Tan-lac' is 'wonderful at my age,' and who 
givea indorsement to the nostrum. And why shouldn't he get *weir and 'strong* 
after a few doses of Tan-lac'? Enough of the stuff, with its 16% of alcohol, 
would make even a cripple want to kick the chief of police. Given a chaser 

of Tan-lac on Tan-lac, Mr. would probably want to buy a 'flivver' or 

climb a telegraph pole." 

And again the following excerpts are from the published articles 
which are made a part of the ground of plaintiff's complaint: 
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••If it Is a ylolation of the corrupt practloes act for a politician to print ad- j 



I 



Yertlslng matter in the form of news without clearly stating that it is an ad, 
why should patent medicine companies be exempt? In the press agent copy 

supplied the [a newspaper] and the [another newspaper] last | 

Tuesday glorifying T?an-lac/ the article ran in the — *— {first newspaper] as 

straight news. The [second newspaper] added the magic symbols *Adv.' 

after it. A mere question of newspaper ethics, but the * [second news- 

paper] was the more honest with tta readers." 

And again : 

*'A Recipe That will Save Yon a Dollar. 

••Take alcohol, liquor or plain tiger boo^e, 
And label It *Tan-lac/ for 'Internal use,' 
Not forgetting to add In the smnllest dimension 
licorice, glycerine, aloes and gentian. 
And when you have finished you'll find you've devised 
Common old whisky but thinly disguised." 

Let me remark in passing that doubtless this doggerel would inflict 
much pain upon the sensibilities of a teacher of belles lettres, and 
should not, in his opinion, be allowed to go to print. He would doubt- 
less say that it does not even possess the swing and jingle, the aton- 
ing grace, of a limerick. However, I am. not to treat it as a poetic 
effusion, but as a prosy libel, which I shall do in connection with the 
alleged libelous utterance^ above and hereafter quoted. 

Plaintiff avers: 

"That Tan-lac is not an alcoholic nostrum ; that it is not intended as a sub- 
stitute for whisky or alcoholic spirits ; that It is not a beverage, but that it is 
a legitimate remedy, preiiared and sold as such, with a statement upon the 
label of the bottle in which it is contained tliat it does contain 18 per cent, of 
alcohol, which is a smaller percentage of alcohol than most proprietary reme- 
dies ; that alcohol is a solvent and is used in many remedies as a preservative 
and solvent, and is so used in many remedies prescribed by members of the 
medical profession, and is by them recognized as a legitimate ingredient in 
various medicines and remedies." i 

! 

And then the names of six other proprietary medicines are set out | 

in connection, with the averment that Tan-lac contains a less percent- 
age of alcohol than any of them, and that these other remedies are | 
in common use. 

It is averred that articles of the character mentioned have appeared 
in three issues of the Mobile Tribune, namely, those of March 11, 18, 
and 25, respectively, 1916; and copies of the articles so published 
are made exhibits to the bill. 

It is also alleged that the defendant intends and proposes to pub- 
lish another article of a similar, if not more, defamatory nature regard- 
ing said Tan-Lac, and that the publication of such an article will work 
irreparable harm to the plaintiff's business; that the defendant is a 
man without financial responsibility, and therefore has no means to 
respond in damages to plaintiff for the injury which plaintiff would 
sustain by reason of the publication of such article, and that the pub- 
lication of such an article would cause irreparable injury to plaintiff, 
for which damas^es at law would not be an adequate remedy; and 
again that it is the purpose and intent of defendant to ccmtinue, from 
time to time, to print other articles of a nature similar to< if not more 
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scurrilous and more defamatory than, the articles mentioned in the 
bill regarding the said Tan-lac, with the purpose and intent of injuring 
and destroying plaintiff's business, and that unless such action is re- 
strained by injunction the business of plaintiff will suffer irreparable 
injury, and plaintiff will suffer irreparable injury, etc. 
The prayer is to enjoin and restrain — 

*^he defendant from publishing in the Mobile Tribune or elsewhere any arti- 
cle of a libelous, defamatory, or Bcurrllons character regarding or concerning 
or respecting the proprietary remedy known as Tan-lac, or regarding or con- 
cerning plaintiff, or regarding or concerning any person who has given or may 
give testimonials as to the curative or beneficial effects of Tan-lac." 

[1] Of course, if the bill is to restrain a libel of the plaintiff, a 
court of chancery will not grant an injunction. This is the decided 
law, too long and too well established to need comment or to require 
citation of authority. It is also settled law in the United States that 
a court of chancery will not grant an injunction to restrain libelous ut- 
terances injurious to property rights and business. This was decided 
by Mr. Justice Bradley, sitting on the circuit bench while he was a jus- 
tice of the Supreme Court 6i the United States, ih Ktdd v. Horry, 28 
Fed. 773, and the rule stated in that case has been approved in a long 
line of judicial opinions in cases collated in the varioug reference books 
and in digests. 

[2] But the plaintiff insists that his bill is not Uniphase in char- 
acter; that is, that the ground of relief is not predicated solely upon 
a libel of the plaintfff" and of his property rights, but that lie predicates 
his right to injunctive relief upon the averment that the newspaper 
articles published and to be published — 

"are and will be libelous, defamatory, and scurrUons articles regarding Tan-lac 
and those who have given testimotUala regarding it9 curative poioers, and that 
the purpose and intent of the defendant in the publication of such articles was> 
and will be, to hold Tan>1ac and plaintifF and tJioBe %cho liave indor$€d Taiulac 
and testified to its heneficial effects up to ridicule^ oontcmpt and public scorn 
and derision for the sole purpose of inlurlng the sale of the said medicine, and 
that it would make it dtfflonlt if not impossible to secure further testimonials, 
to the great injury of the property rights of the plaintiff." 

It will be observed that the inartificiality of pleading is not consid- 
ered and because such defect can be cured by amendment without 
changing the character or purpose of the bill. 

[3] This contention, the last above stated, is but an effort to bring 
this controversy within the class of those rare cases wherein injunction 
was used to prevent injury to the plaintiff's trade and business where 
the same was being done by the publication of circulars and other ad- 
vertisements. Of these the most frequently . cited case is Emack v. 
Kane (C. C.) 34 Fed. 46. In this connection, it must be confessed that 
the reasoning in some cases whereby the rights enjoyed by a man in 
respect to property or business is so different- and greater than those 
others enjoyed by him as an individual is intellectual refinement, to be 
delighted in by metaphysicians rather than to be adopted by the courts 
in the administration of justice. .The good citizen ha§ the right to en- 
joy and use his reputation free from direct defamation as well as from 
231 F.— 64 
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vile innuendoes of a skulduddery artist who may employ the picturesque 
slang of the street for his embroidery. And yet, for the protection 
or vindication of his good name the citizen must be remitted to his 
remedy at law — to a civil action, or criminal prosecution, or both. This 
must be so, for a court of chancery in this country has never had the 
power to enjoin the commission of such a wrong, and cannot by stretch 
of authority exercise such power, and besides the Constitution of the 
United States, and in this jurisdiction the Constitution of Alabama, 
both alike, positively forbid : 

* 'Congress shall make no law « « • abridging the freedom of speech, or 
of the press." Const. U. S. Amend, art 1. 

'*Thnt no law shall ever be passed to curtail or restrain the liberty of speech 
or of the press ; and any person may speak, write, and publish his sentim^ita 
on all subjects, being responsible for the abuse of that liberty." Const. Ala. 
1901, § 4. 

But, if the law did not inhibit, doubtless courts of chancery would 
be justified by the argument of ab inconvenienti in refusing the use of 
its extraordinary powers to censor the public press. It is manifest that 
the assumption of such duty would impose upon the courts a task of 
insuperable difficulty. 

It is not that a libel or slander is not reprehensible, not that a libel 
or slander may not cause irreparable injury, but because courts of 
chancery, in the exercise of their extraordinanr powers, have refused 
to interfere in such cases, leaving the aggrieved party to his remedy at 
law ; and, further, it is not within the authority of any court, or of 
any other governmental agency, by any sort of censorship to abridge 
the right belonging to every man to freely speak and publish his sen- 
timents. It is true that this rule has been modified to some extent in 
England, but by statute. With us in the United States it remains un- 
subtracted from. 

Chancellor Kent — and he lives in the estimation of the legal profes- 
sion as one of the few very great chancellors — said that: 

"It has accordingly become a constitutional principle in this country that 
every citizen may freely speak, write, and publish his sentiments on all sub- 
jects, being responsible for the abuse of that right, and that no law can be 
rightfully passed to restrain or abridge the freedom of.^>eech or of the press." 

In Pomeroy's Equity Jurisprudence (1906) voL 6, § 629, the fol- 
lowing excellent statement is made, and it is quoted, though it must 
be conceded that so elementary a proposition needs no supporting au- 
thority : 

"Equity wiU not restrain by injunction the direct pubUcation of a libel as 
such, however great the injury to property may appear to be. This is the rule 
in the Ignited States, and was formerly the rule in England. The present 
rule contra rests on statute." 

And again it is said in High on Injunctions (4th Ed.) vol. 2, p. 968: 

**Courts of equity will not restrain pubUcation of libels, or works of a libelous 
nature, even though such publications are calculated to injure the credit, 
business, or character of the person aggrieved, and he will be left to pursue his 
remedy at law.r. 



Digitized by 



Google 



WILLIS V. O'CONNELL 1011 

See, also, the case of Cit Light, H. & P. Co. v. Montgomery L. & 
W. P. Co. (C. C.) 171 Fed. 553, and authorities there cited. In that 
case it was said : 

*'De£ei)ckaiit has a right to have the truth or falsity of the is^ne determiued 
by a Jury trial as at common law. That it cannot get in a c»urt of equity. 
♦ • • Neither a court of equity nor any other department of government 
can set up a censorship in advance over such matters, and prevent a person 
from exercising his constitutional right He has the right to publish, if he 
chooses to take the consequences. After he has spoken or written falsely, the 
criminal law can punish him, and the civil court amerce him in damages. 
That such redress may not be adequate in all cases, and in some cannot be, 
is quite apparent ; but the remedies named are all that the Constitution per- 
mits a court to employ against slanders upon a man's credit and business stand- 
ing." 

Recurring to the contention of the plaintiff, that it is the intimidation 
by the publication of derogatory articles against the users who furnish 
testimonials as to the efficacy of Tan-lac as a specific, or at least as 
a remedy, for which a court of chancery can use the process of in- 
junction, it is well to consider the cases cited and relied upon in sup- 
port of that contention. 

In the case of Emack v. Kane, supra, the defendant was enjoined 
from sending out circulars injurious to complainant's trade and busi- 
ness. This is the first case cited by the plaintiff. This case was care- 
fully weighed and analyzed by that distinguished jurist, Chief Justice 
Parker, in* the opinion rendered for the court in Marlin Firearms Co. 
V. Shields, 171 N. Y. 384, 64 N. E. 163, 59 L. R. A. 310. It is there 
said: 

"Emack v. Kane (O. 0.) 34 Fed. 46, which is a decision by a single judge, 
seems to be the authority and support of plaintiff's contentions. A vpry care- 
ful examination of it, howerer, leads to the conclusion that its attempt to 
overthrow the reasoning of Mr. Justice Bradley in Kidd ▼. Horry, supra, was 
not successful." 

That case is clearly distinguishable from the one made by this plain- 
tiff. 

In Farquhar v. National Harrow Co., 102 Fed. 714, 42 C. C A. 
600, 49 L. R. A. 755, defendant was enjoined from sending out letters 
or notices threatening plaintiflf's agents and customers with suit for 
infringement of a patent, and this was shown to be a fraudulent at- 
tack upon the property rights of the plaintiff and in restraint of trade 
or in furtherance of unfair competition. Freedom of speech or of the 
press was not the question presented. The injunction was against un- 
fair competition or unlawful restraint of trade — ^the controversy being 
between two business competitors. 

It would be difficult to reconcile the opinions in patent, boycott, and 
restraint of trade cases. However, in none of such cases as I have 
examined is there found any conflict as to the general rule that an 
anticipated libel of person or property cannot be the subject of in- 
junctive process. But if, and if, indeed, this Farquhar Case be a sup- 
porting authority for the plaintiff's contentions here, then I think it 
is balanced by the case of Flint et al. v. Hutchinson Smoke Burner Co. 
(C. C.) 38 Fed. 546, which is as strong against the plaintiff's position 
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as the other case is strong in its support. There injunction was sought 
to restrain the defendant from falsely and maliciously charging in- 
fringement of letters patent by notifying plaintiff's prospective cus- 
tomers that they would be held responsible for using such patent. The 
court stated : 

**Tlil8 Is very dearly, a bill to retrain th» pubUcaticm of a lib^ that inja- 
riously affects complainant's business'* 

— and refused the injunction. 

Adriance Piatt & Co. v. National Harrow Co:, 121 Fed. 827, 829, 58 
C. C. A. 163, was another patent case and a contest between competi- 
tors. The freedom of the press was not involved, and in that case 
Emack v. Kane, supra, appears to have been the authority relied upon, 
instead of the better reasoned out and recognized case of Kidd v. Horry, 
supra ; the question being there, in the Adriance Case, whether defend- 
ant should not be enjoined against threatened suits for infringement of 
a patent. The court said : 

''Undoubtedly tbe owner of the patent Is acting wlibin bis rights in notify- 
ing infringers of his claims and threatening them with this litigation if they 
continue to disregard them, nor does he transcend his rights when, the In- 
fringer being a manufacturer, he sends such notices to the manufacturer's cus- 
tomers, if he does so in pood faith, belle-ving his claims to be valid, and In an 
honest effort to protect th^n from Invasion.'* 

And then, further, the court said that the notices in that case^— 
**were Inspired by a purpose to Intimidate the complainant's customers, and 
-coerce the complainant, by Injuring its business, into becoming a Ucensee of 
the defendant," 

So, again, it may be said that the injunction was granted against acts 
in restraint of trade, and threats, coercion, and intimidation. The right 
of free speech or freedom of the press was not raised. 

In Dittgen v. Racine Paper Co. (C. C.) 164 Fed. 84, there was a 
-contest between competitors over patent rights, where the plaintiff 
sought to enjoin the defendant from circulating by letters and through 
salesmen "threats of suit and dire consequences imless his claims under 
his patent are respected." It was held that the defendant had been 
^ilty of unfair competition. The question of libel was not before the 
court 

Lewin v. Welsbach Light Co. (C. C.) 81 Fed. 904, was another in- 
stance of the infringement of a patent, and the court, among other 
things, said: 

" • • • That if, upon the one hand, those circulars should turn out to be 
such notices as the defendants could rightly give, or If, on the other hand, 
they shaU, when produced, appear to be mere Ub^ls, this suit should not be 
sustained." 

With due deference to the plaintifFs learned counsel, I cannot agree 
with him that this last cited case supports the doctrine in. Emack v. 
Kane, supra, as he construes it. 

The case of Palmer v. Travers (C. C.) 20 Fed, 501, is not reported 
in full, but it appears that the, bill there was to enjoin the defendant 
from threatening suits for an infringement of patent rights. It is 
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not clearly stated liow the case was presented to the court. The bill 
was dismissed • 

Beck V. RaUway Teamsters' Protective Union, 118 Mich. 497, 77 N. 
W. 13, 42 L. R. A. 407, 74 Am. St. Rep. 421, was a boycott case. 
There an injunction was granted against acts of violence or threats 
of violence. But it is better to qudte the language used by the 
court, which is : 

"It Is further ordered, adjudged, and decreed that safe Injuttcftion shall not 
be construed as Inhibiting said defendants from threatening to boycott, ex- 
cept by violence, or from boycott by peaceful means, or from the distribution 
of the said boycott circulars, ♦ ♦ • or from threatening to injure, afCect, of 
ruin the business • • ♦ by any effort to compel or induce said customers 
or others to refrain from business relations with complainant, whitdi effort 
shall not be aecompUshed by violence or threat of violence." 

Pratt Food Co. v. Bird, 148 Mich. 631, 112 N. W. 701, 118 Am. 
St. Rep. 601, arose on a statute of the state of Michigan creating a 
food and dairy commissioner, whose duty it was to prevent deception 
in the sale of stock food. The bill sought to enjoin the commissioner 
from sending out bulletins stating that plaintiff's cattle food did not 
come within the requirements of &e act. The court said : 

''Nor, as a general proposition, wlU the court interfere to restrain the pub- 
lication of UbeL But we held in Beck v. Railway Teamsters* Protective Union, 
supra, that injunction will lie to restrain a combination of persons from acta 
Which tend to ruin complainant's business by bringing to bear upon his cus- 
tomers intimidating and coercive means. The principle which should rule the 
present ease is identical." 

In that case the right of a person to express his sentiments in print 
or by word of mouth was not considered. The injunction was sought 
to enjoin a ministerial act of a state officer. 

Gilly V. Hirsh, 122 La. 966, 48 South. 422, 20 L. R. A. (N. S.) 972. 
does not overrule or qualify the doctrine in State v. The Judge, etc., 34 
La. Ann. 744. In the Gilly Case, besides other acts complained of, 
the defendant was charged with the effort of preventing customers 
from dealing with his competitor in a store next door to the plaintiff 
by placing a sign in his (defendant's) window, worded : 

*'Dou*t be misled. This store window and display has no connection with 
the would-be auction next door. Our entrance is at the corner." 

It does not appear that defendant's right to maintain such a sign 
was directly involved. .The plaintiff prayed that the defendant be en- 
joined from inducing, crowding, or rushing persons from in front of 
-complainant's show window into the adjoining shop, and from rep- 
resenting to persons who stopped at complainant's window that com- 
plainant's store was part of said auction shop, and from in any man- 
ner interfering with the orderly conduct of complainant's business. 
The court said that the — 

"defendant no doubt, has the right to maintain a sign in his window notify- 
ing the public that the window Ip his and has no connection with the business 
carried on next door." 

The words,- "defendant has a right to maintain a sign," found in 
the above quotation, appear to be adl that was said tending to show — 
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if, indeed, it has such tendency when considered with the context — 
that the matter of publication was touched upon. 

The counsel for plaintiff cited other cases; but they are hot, in 
so far as the present case is concerned, essentially different from those 
reviewed. Some of the cases cited may resemble, in some nonessen- 
tial respects, the one here to be detfermined ; but they are not any more 
like it than those which have been covered by the foregoing comments. 
"Nullum simile est idem." 

I think it not unfair to say that the cases cited and relied upon by 
the plaintiff, as a general proposition, may be divided into three classes : 
(1) Where patent rights were infringed; (2) where unlawful violence 
was threatened and imminent ; and (3) where unfair and illegal meth- 
ods were resorted to by competitors in trade. Of course, this case 
does not involve the infringement of a patent, or any threatened un- 
lawful violence, or any unfair competition in trade. 

[4] The plaintiff's averment that the defendant is financially unable 
to respond in damages can add no force to the plaintiff's case. Of 
course, it is a generS rule that, where a plaintiff has undoubted rights 
that are not adequately protected by remedy at law, he may have the 
aid of equity ; but the mere fact that the defendant cannbt be compelled 
to pay a judgment at law cannot make the plaintiff's remedy there in- 
adequate, nor can such fact render the plaintiffs injury irreparable in 
such sort as to authorize this court to take equitable cognizance of 
plaintiff's grievance. To be sure, this is so, for considering this case 
in this aspect, it is resolved into this: The plaintiff's remedy at law 
is inadequate, and his injury is irreparable, because the defendant is 
insolvent; and if this be a sound principle we must conclude that a 
rich man is allowed to freely utter libels, subject only to action for 
damages and criminal prosecution in a court, where he can have his 
rights passed upon by a jury; whereas the poor man is deprived of 
a trial by jury because he is poor, and subject, I may say, to the sum- 
mary injunctive process of chancery. Such cannot be the law. 

There are, it is true, many cases of trespass to realty, involving 
probable and threatened injury to property and property rights only, 
where injunction was granted on the ground that the injury would be 
irreparable. The law governing in such cases is, in Deegan v. Neville, 
127 Ala. 471, 478, 29 South. 173, 175 (85 Am. St. Rep. 137) well stated 
to be: 

"What Is an irreparable Injurj' is often difficult to determine ; but it must 
in all cases be determined by the particular facts shown in the case under con- 
sideraUon. It is aaid by Pearson, J., in Qause v. Perkins, 50 N. G. 179 169 
Am. Dec. 728] : The injury must be of a peculiar nature, so that compensatiou 
In money cannot atone for it; where, from its nature, it may thus be atoned 
for, if in the particular case the party be Insolvent, and on that account un- 
able to atone for it, it will be considered irreparable.* *' 

The case of Deegan v. Neville, supra, and the case of Gause v. Per- 
kins, cited in th^ quotation, involved trespass to realty. Of course no 
such case is presented by this plaintiff, and I can find no authority, 
and no good reason has been suggested, that because a defendant is 
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insolvent he may, on such account, be enjoined from printing" a libel, 
although the libel may indirectly injure the plaintiff's business. 

In this connection it is profitable to read the case of Whitehead v. 
Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873, where the 
court considered the Seventh Amendment to the Constitution of the 
United States, declaring that "in suits at common law, where the 
value in controversy shall exceed twenty dollars the right of trial 
by jury shall be preserved," and said : 

'•That provision would be defeated If an action at law could Xte tried by a 
court of equity, as in the latter court a Jury can only be summoned, at its 
discretion, to ascertain special facts for its enlightenment. Lewis v. Cocks, 
23 WalL 466, 470 [23 Ia Bd. 70] ; KUUan v. Ebbinghaus, 110 U. S. 568 [4 Sup. 
Ct 232, 28 L. Ed. 246] ; Buzard v. Houston, 119 U. S. 347, 351 [7 Sup. Ct. 249. 
30 L. Ed. 451]. And so it has been held by this court that whenever a court 
of law is competent to take cognizance of a right, and has power to proceed to 
a Judgment which affords a plain, adequate, and complete remedy, without 
the aid of a court of equity, the plaintiff must proceed at law, because the de- 
fendant has a constitutional right to a trial by Jury. Hipp v. Babin, 19 How. 
271. 278 [15 K Ed. 633]." 

Of course, the provision of the United States statutes forbidding 
equity suits in federal courts where there is an adequate remedy at law 
is declaratory of what was always the law and was intended to empha- 
size the rule. N. Y. Guaranty Co. v. Water Co., 107 U. S. 205, 2 Sup. 
Ct. 279, 27 L. Ed. 484; Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 
249, 30 L. Ed. 451. The want of a remedy is entirely distinct from 
the inability to obtain thefruits of a remedy ; and where there is a com- 
plete remedy 'at law, the fact that there is difficulty in its execution 
will not authorize the court of equity to grant relief. Thompson v. 
Allen Co., 115 U. S. 550, 6 Sup. Ct. 140, 29 L. Ed. 472. 

In the very able supplemental brief of plaintiff's attorneys it is in- 
sisted that although the court may not enjoin a 'libel of plaintiff per- 
sonally, or of his property, or a libel of plaintiff's customers, as simply 
a libel, that yet the Court ought to enjoin the defendant from libeling 
the plaintiff's present and future customers, because such libel "would 
make it difficult, if not impossible, to secure further testimonials, to 
the great injury of the- plaintiff." In other words, the plaintiff's case, 
by this apparent concession coupled with this last contention, is re- 
duced to this : injunction is prayed for because plaintiff says that he 
will have other customers ; that such customers, or some of them, out 
of those who may buy 500,000 bottles of his medicine, or other large 
number, per annum hereafter, would probably be willing to give tes- 
timonials to the efficacy of his medicine ; and that probably the pub- 
lication by defendant of unfriendly comments on such testimonials 
and wrongful strictures on the authors would curtail the sales of plain- 
tiff's medicine in the community where the defendant's newspaper is 
circulated. 

This is believed to be not an unfair statement of plaintiff's case. 
If so, I think he goes very far afield. In view of the large number of 
customers that the plaintiff has, and that he claims he will have here- 
after^ it is not probable that any considerable number, who may desire 
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to give testimonials, would be deterred from doing so by the publica- 
tions made by defendant; It is not probable that defendant would 
cover, by the circulation of his weekly newspaper, very much of the 
large territory embraced in the states of Alabama, Mississippi, Florida, 
Georgia, Tennessee, and Arkansas. Nor is it probable that the defend- 
ant will, with any sort of exaggeration or distortion of facts, publish 
derogatory utterances of any very considerable number of plaintiff's 
probable customers. Doubtless, if he should atteippt to make such 
extensive publication, he would encounter insuperable difficulties and 
subject himself to numerous actions and prosecutions for libel. Very 
likely the difficulty of the task and the prospect of being amerced in 
damages and pimished for criminal offenses will restrain the defendant 
from abusing his privilege to freely publish his sentiments. However 
that may be, the probable imposition of damages and punishment is the 
only deterrent afforded by the law. 

[5] Perhaps I may be justified in taking a further view of this case; 
that is to say: Has not the defendant the right to question the effi- 
cacy of plaintiff's remedy — to expose it as a nostrum, if it be a 
nostrum? The plaintiff, on his side, informs us that he is spending 
large sums of money for advertising his remedy in the newspapers, 
and that he intends to continue this method for increasing the sale of 
the same. This he has a right to do, and the medicine may not be a 
nostrum; and it may be true that, if properly used in some cases, the 
medicine will prove of benefit to suffering men and women. In short, 
the plaintiff may be in every good sense rightfully earning such mon- 
ey; and the defendant may be endeavoring to injure, and may intend 
to continue to injure, the. plaintiff in his right to accumulate a fortune 
by the sale of the medicine. But the plaintiff has questioned the right 
of the defendant to criticize the remedy, to make statements as to its 
therapeutic value; and the plaintiff has also questioned the right of 
the defendant to criticize the testimonials in laudation of his remedy, 
and, in connection with the criticisms of such laudations, to say some- 
thing touching the personal history and habits of those who give such 
testimonials. 

May not a newspaper publisher expose, if he can, the plaintiff's med- 
icine — if it be a quack medicine? May he not in good faith tell the 
public of the dishonesty and fraud practiced upon the public ? Is there 
anything so sacred about proprietary medicines, or those who co- 
operate in a plan to further their sales and increase the profits of the 
vendor, that a newspaper man shall be required to cease publishing 
what he believes to be the truth, or cease to attack the business meth- 
ods of medicine vendors, when and where he believes the co-operating 
testimonials, in furtherance of the scheme to «ell such medicine, are 
sinister and not founded in truth ? I think he njay do so, but within the 
limits of the law which prescribes penalties, civil and criminal, for li- 
belous publications. 

Again, why may not any man publish his warning to his fellow suf- 
ferers not to use what he honestly believes to be a nostrum, but rath- 
er, on the other hand, to take the advice, of a competent physician 
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and his medicine also, if any be prescribed? The allegation of the 
plaintiff that some medicinal compounds are sometimes prescribed by 

fhysicians cannot aid the plaintifiF in his application for an injunction, 
t may be conceded that such practice is sometimes followed, but it 
must not be forgotten that in such cases it is followed, not without the 
benefit of the learning and discriminating judgment of the man spe- 
cially taught and skilled in diagnostics and well informed as to the 
therapeutic value of drugs, and their use or harm when flghtly or 
wrongly compounded or administered in proper or improper cases. 
Every intelligent layman knows, or ought to know, that the formulas 
of many standard medicinal compounds are printed in the United 
States rharmacopceia (approved by the medical profession and adopt- 
ed as the standard for the country by Act Cong. June 30, 1906, c. 3915, 
34 Stat. 768 [Comp. St. 1913, §§ 8717-8728]), and that these com- 
pounds are frequently used by good physicians. Arid every wise lay- 
man ought to know that the physician uses his learning, experience 
and judgment in prescribing any' medicine, simple or compounded. 

Wby may not the newspaper man advise people to consult a doctor 
rather .than take a widely advertised remedy, or wh)^ may he not Sug- 
gest that a man afflicted with an exceeding great thirst ought to con- 
fine himself, preferably, to the use. of water, milk, and grkpe juice, or 
take a 'Tiigh-ball,!' or a *'whisky straight," or a compound made by 
himself of "corp," ^'bourbon," or "rye" and water and sugar, rather 
than driiiic a mixture of aloes, glycerine, licorice, and gentiari, aidver^' 
tised and sold for whatsoever purposp under wliatsoever name. 

There is no intimidation of the plaintiff in this case, unless it can 
be said that a mere newspaper criticism is an intimidation. There is 
no intimidation or hindrance of any of the customers of the plain- 
tiff in buying the. medicine of the plaintiff. The case made by the bill 
shows that the defendant has animadverted on the testimonial of one 
man, and the man himself, and that defendant threatens to make other 
similar strictures upon like testimonials and their authors. The author 
of the testimonial criticized in this case, and those who may stand in 
his like place hereafter, if libeled, will have their remedy or remedies 
as the law provides. The plaintiff here is not their guardian, nor can 
he make his case one where the court must, at his instaince, give such 
people who are strangers to this suit, any protection by injunction now 
prayed for against any libelous utterances made or to be made by the 
defendant against such person or persons. This court cannot restrain 
the libel of the plaintiff or his medicine; and for greater reason, cer- 
tainly, the court cannot, at the instance of the plaintiff, restrain a libel 
of persons not parties to this suit. 

In my view, if the defendant's publications, which for present pur- 
poses may be conceded to be libelous, should lessen the plaintiff's sales 
and the profits from his business, this fact would furnish no reason 
why this court should interpose its injunction against such publications. 
Again, ought not the question of whether the defendant is, or is not, 
warranted in making such publications to be determined by a jury? 
Moreover, under the facts presented by the bill, is not the defendant's 
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side of this controversy justiciable in a court of law, ^nd only in sucK 
a court? I think so. 

In the oral argument it was mildly suggested that the references 
made by defendant's counsel to those fundamental and inalienable 
rights embraced in the Bill of Rights, and the inheritance of every 
American citizen, were in the nature of a Fourth of July oration, and 
ought not to influence the court against plaintiflf's theory that prob- 
able intimidation of probable customers of the plaintiff, not from buy- 
ing his medicine, but from furnishing testimonials in regard thereto, 
should be a ground for injunction. But the suggestion is met by the 
insuperable fact that in any justiciable cause at least some of these 
rights are involved and must be respected. We cannot conceive of the 
administration of a government of laws, and not of men, without rec- 
ognizing the right of trial by jury ; the right of one to be confronted by 
his accusers ; the right to be heard by self or counsel ; the right to due 
process of law ; the right to the equal protection of the law ; the right 
not to be discriminated against on account of race or color ; the right 
to worship God according to one's conscience; and the right of the 
citizen to freely speak and publish his sentiments, subject only to law- 
ful punishment, or damages, or both, for the abuse of this last right — 
a privilege of inestimable value in a land of free people. 

This cause having been submitted upon the application of the plain- 
tiff for injunction, as above stated, and at the same time upon the mo- 
tion .of the defendant to dismiss the bill for a want of equity, I have 
reached the conclusion that injunction must be denied, and that the 
motion to dismiss the bill must be granted. 

It is accordingly decreed. 
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MEMORANDUM DECISIONS. 



\ CRAPO et al. ▼. BLAIR et aL (Circuit Court of Appeals, Sixth Circuit. 
January 4, 1916w) No. 2725. Appeal from the District Court of the United 
States for the £3astem District of Michigan; Arthur J. little, Judge. 
Beaumont, Smith & Harris and Donnelly, lister, Brennan & Munro, all of 
Detroit, Mich., for appellanta John C. Bills and Thos. S. Parker, both of 
Detroit, Micb^ for appellees. Dismissed pursuant to stipulation. 



DIAMOND POWER SPECIALTY CO. t. VULCAN SOOT CLEANER CO. 
(Circuit CJourt of Appeals, Sixth Circuit April 6, 1916.) No. 2840. Cross-Ap- 
peals from the District Court of the United States for the Eastern District of 
Michigan; Arthur J. Tnttle, Judge. Barthel & Barthel, of Detroit, Mich., for 
appellant Connolly Broa, of Washington, D. C, for app^ee. Dismissed 
pursuant to stipulation. 



HBRNDON et al. v. SLOAN et al. (Circuit Court of Appeals, Fifth Cir- 
cuit AprU 12, X916. Rehearing Denied May i:0, 1916.) No. 2856. In Error to 
the District Court of the United States for the Eastern District of Texas; 
Gordon Russell, Judge. Trespass to try title between J. H. Hemdon and oth- 
ers and T. S. Sloan and others. From a judgment for Sloan and others, 
Hemdon and others bring error. Affirmed. Ben B. Cain, of Dallas, Tex., 
and H. E. Lasseter, of Tyler, Tex., for plaintiffs In error. W. D. Gordon 
and Henry G. Russell, both of Beaumont, Tex., for defendants In error. 
Before PARDEE and WALKER, Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. This is an action of trespass to try title, wherein a 
mass of documents, letters, reports, receipts, etc., were admitted in evidence 
over objections of the plaintiff In error, but to the admission of which no 
sufficient nor specific exceptions were taken. On the evidence admitted, the 
case seems to have been fairly and clearly submitted to the jury by the 
trial judge, and no exception was resen-ed to his charge, or any portion 
thereof. We find no reversible error assigned, nor patent of record. Judg- 
ment affirmed. 



HBROLD T. PUBLIC SERVICE ELECTRIC CO. et al. (Circuit Court of 
Appeals, Third Circuit. April 22, 1916.) No. 2063. In Error to the District 
Court of the United States for the District of New Jersey; William H. 
Hunt, Judge. J. Warren Davis, U. S. Atty., of Trenton, N. J., for appellant. 
Frank Bergen, of Newart, N. J., for defendants In error. Before BUFFING- 
TON, McPHBRSON, and WOOLLBY, ClrcuU: Judges. 

PER CURIAM. Excise taxes for the year ending December 31, 1912, were 
assessed against the Gas & Electric Company of Bergen County, and paid by 
Public Service Electric Company under protest. This action was brought to 
recover the amount so paid, upon the ground that the taxes were unlawfully 
assessed and collected. Judgment was entered for the plaintiffs upon findings 
by the District Court that prior to the year 1912 the PubUc Service Electric 
Company had acquired by lease all the property and franchises of the Gas & 
Electric Company of Bergen County, except its franchise to be a corporation, 
and during that year the lessor plaintiff was not "engaged in ♦ ♦ • 
carrying on or doing business" within the meaning of the Corporation Tax 
Law (Act Aug. 5, 1009, a 6, | 88, 36 Stat 112 [Comp. St 1913, § 0300]). The 
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defendant sued out a writ of error, raising one of the questions recently con- 
sidered and decided by this court la a aumber pf cases in which the defendant 
and various public service corporatlohs of New- Jewwy were parties. 229 Fed. 
902, — C. C. A. — . Applying to the facts of this case the theory of the 
law there announced, we are of opinion that the lessor corporation was not 
"doing business" within the meaning of the act, and that the Judgment below 
should be atilrmed. 



HEWITT LAND CO. et al. v. UNITED STATES. (Circuit Court of Ap- 
peals, Ninth Circuit. May 1, 191tJ.) Nos. 27Y9. 27SO. Appeal from the Dls- 
trict Court of the United States for the District of Oregon. Clarence I* 
Ueames, U. S. Atty., of Portland, Ore., and Frank Hall, Sp. Asst. Atty. Gen., 
of San Francisco, Cal.. for the United States. Dismissed for noncompliance 
by appellants with rules 23 and 24, 150 Fed. xxxii, xxxlii, 79 Fed. xxxil, 
xxxiU — failure of appellants to priut record under rule 23, and to file a 
printed brief under rule 24. 



J. e. WHITE & CO.. Inc., v. THOMAS, District Judge. (Circuit Court of 
Appeals, Second Circuit. March 7, 191G.) " Before COiE and ROGERS, Cir- 
cuit Judges, and HOUGH, District Judge. 

PER CURIAM. Tills court did not direct that a final judgment be entered ; 
It simply directed that such, proceedings be had in the District Court in ac- 
cordance with the decision of this court "as according to rl^ht and justice and 
the laws of the United States ought to be had." The petitldn is denied. 



In re JOHN A. ROEBLING'S SONS CO. In re NORTH ELECTRIC CO. 
(Ciicult Court of Appeals, Sixth Circuit. March 10, 1916.) No. 2715. Petition 
for Revision of Proceedings of the District Court of the United States fot 
the Northern District of Ohio; John M. Kllllts, Judge. Tolles, Hogsett, Ginn* 
& Morley and A. V. Cannon, all of Cleveland, Ohio, for petitioner. Ford, 
Snyder & Tllden, of Cleveland, Ohio, fbr bankrupt. Dismissed pursuant to 
stipulation. 



In re JOHN A. ROEBLING'S SONS CO. In re NORTH ELECTRIC CO. 
(Circuit Court of Appeals, Sixth Circuit. March 10, i916.) No. 2646. Peti- 
tion for Revision of Proceedings of the District Court of the United States for 
the Northern District of Ohio; John M. Kllllts, Judge, A. V. Cannon and 
Tolles, Hogsett, Glnn & Morley, all of Cleveland, Ohio, for petitioner. Ford, 
Snyder & Tllden and A. D. Baldwin, all of Clerelaiid, Ohio, for bankrupt. 
Dismissed pursuant to stipulation. 



In re JOHN A. ROEBLING'S SONS- CO. In re TELEPHONE IMPROVE- 
MENT CO. (Circuit Court of Aw)eals, Sixth Circuit. March 10, 1916.) No. 
2716. Petition for Revision of Proceedings of the District Court of the Unit- 
ed States for the Northern District of Ohio ;. John M. Kllllts, Judge. Tolles, 
Hogsett, Glnn & Morley and A. V. Cannon, all of Cleveland, Ohio, for peti- 
tioner. Ford, Snyder & Tllden, of Cleveland, Ohio, for bankrupt Dismissed 
pursuant to stipulation. 



In re JOHN A. ROEBLING'S SONS CO. In re TELEPHONE IMPROVE- 
MENT CO. (Circuit Court of Appeals, Sixth Circuit. Mjirch 10, 1016.) No. 
2647. Petition for Revision of Proceedings of the District Court of the United 
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States. for the Northerti^ District of Ohio; Joha U. KilUts, Judge. A. V. 
Cannon and. Tollea, Hogeett, Glnn & Morley, all of Cleveland, Ohio, for peti- 
tioner. Ford. Snyder & Tllden and A. D. Baldwin, all of Cleveland, Ohio, for 
bankrupt. Dismissed pursuant to stipulation. 



KIMMERLE et al. v. LOWITZ. (Circuit Court of Appeals, Sixth Circuit. 
January 14, 1016.) No. 2706. In Error to the District Court of the United 
States for the Western District of Midilgan; Clarence W. Sessions, Judge. 
Wm. P. McKnlght, of Grand Bapids, Mich., fbr plaintiffs In error. Wilson &. 
Johnson, of Grand Rapids, Mich., for defendant in error.. Dismissed under 
rule 22 <150 Fed. xxxll, 79 C. C. A. xxxli). . . 



MAJRCONI WIRELESS TELEGRAPH CO. OF AMERICA t. SIMON. (Cir- 
cuit Court of Appeals, Second Circuit. March 14* 1916.) No. 220. Appeal 
from the District Court of the United States for the Southern EHstrlct of- 
New York. John. W. Griggs, Livingston Glfford, L. F. H. Betts, and James J. 
Cosgrove, all of New York City, for appellant. Walter H. Pumphrey, of New 
York Clt^, for appellee. Abraham M. Beltler, of Philadelphia, Pa., and C. V. 
Edwards, of New York City, amicus curlw, for WilWam Cramp ft Sons Ship- 
& Engine Bldg. Co. Frederick W. Winter, of Pittsburgh, Pa., amicus curia), 
for National Electric Signaling Co. Before COXE, WARD, and ROGERS, 
Circuit Judges. 

^ER CURIAM. The decree of the District Court is affirmed, on the opinion 
ef Judge Hough. 227 Fed. 906. 

WARD, Circuit Judge (dissenting). The Navy DelMirtment contracted Mth 
one Simon to construct radio apparatus for certain vessels of war. There- 
upon the Marconi Company tiled a bill against Simon, alleging that, in so 
doing he was Infringing Its patent, and praying for an Injunction and account- 
ing. The complainant moved for a preliminary injunction, and the defendant 
moved that the bill be dismissed. The District Judge denied the motion for 
a preliminary injunction, and granted the motion to dismiss, on the ground 
that the act of June 25, 1910 (36 Stat. 851 [Comp. St. 1913, § 9465]), made the 
government a licensee of the complainant patentee, and that the defendant 
Simon,' in making the patented apparatus for a licensee, was not an infringer. 
For the purposes of this appeal Simon's apparatus, unless constructed under a 
license from the complainant, must be considered an infringement A taking 
of property by eminent domain Is an admission that the government Is not the 
owner of the property taken and a promise to pay the owner is therefore 
implied. For such a taking by t^le. government a patentee had previous to 
1910 a right to recover in the Court of Claims (Rev. Stat. U. S. { 10o9) and 
by the Tucker Act in the Circuit Court of the United States (Act March 3, 
1887, c. 359, 24 Stat. 505). But the act of June 25, 1910, provided for an 
entirely dlflPerent situation, viz. the government's asserting its right to use 
the thing or process patented wlthokit the consent of the patentee. For this 
situation thete had been no remedy for the patentee against the government. 
I think Congress did not Intend to create the relation of licensor and licensee 
between the government and the patentee when the government claimed to be 
acting within its rights, but merely to give the patentee what the title of the 
act correctly describes as additional protection, viz. a remedy in case of a 
tortious taking under a dalm of right. That is the present case. Nor do I 
think that Congress Intended to take away from patentees the right of suing 
independent contractors with the govemiMent. The case of officeHs of the 
government stands on a different ground because suing them is tantamount to 
suing the sovereign. Courts out of regai:4 for. public policy will no dopbt 
refuse tp Interfere in proper caseft with government activities by enjoining: 
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Independent contractors as a matter of discretion, just as the District Jndge 
has done, but the bill should not be dismissed even If the Injunction be denied. 
For these reasons I think that the decree, so far as it dismisses the bill, 
should be reversed. 



MOUNTAIN TIMBER CO. v. BURKE et al. (Circuit Court of Appeals, 
Ninth Circuit May 1, 1916.) No. 2749. Appeal from the District Court of 
the United States for the Southern Division of the Western District of Wash- 
ington. E. C. Strode and Coy Burnett, both of Portland, Or., for appellant 
A. E. Clark, of Portland, Or., Gordon & Ea£(t«rday, of Taooma, Wash., and I. 
E. Shrauger, of Mt Vernon, Wash., for appellees. Dismissed by the clerk, 
under rule 20 (150 Fed. zxxl, 79 C. C. A. zxxl), pursuant to stipulation of 
counsel for respective parties, without costs to either party. For opinion be- 
low, see 224 Fed. 591. 



THE ROBERT A- SCOTT. THE CHARUSS H. PERKINS. (Circuit Court 
of Appeals, Second Circuit March 14, 1916.) Nos. 1S9, 19a Appeals from 
the District Court of the United States for the Eastern District of New York. 
Foley & Martin, of New York City (William J. MaTtln and Q. V. A. McCloskey, 
both of New York City, of counsel), for appellant Onvers & Kirlin, of New 
York City (J. P. KirUn and Robert S. Ersklne, both of New York City, of 
counglsl), for appellee. Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed. 



In re SLAUGHTER. In re TENNESSEE PACKING & STOCBHTARDS CO. 
In re KENTUCJKY OIL REFINING CO. (Circuit Court of Appeals. Sixth 
Circuit March 10, 1916.) No. 2713. Petition for Revision of Proceedings of 
the District Court of the United States for the Middle District of Tennessee; 
Edward T. Sanford, Judge. Keeble & Seay, of Nashville, Tenn., for peti- 
tioner. Jordan Stokes, of Nashville, Tenn., for bankrupt Dismissed by con- 
sent of counseL 



In re SLAUGHTER. In re TENNESSEE PACKING ft STOCKYARDS CO. 
In re GOSHORN. (Circuit Court of Appeals, Sixth Circuit. March 10, 1916.) 
No. 2714. Petition for Revision of Proceedings of the District Court of the 
United States for the, Middle District of Tennessee; Edward' T. Sanford, 
Judge. Keeble & Seay, of Nashville. Tenn., for petitioner. W. O. Vertrees 
and Stokes & Stokes, all of Nashville, Tenn., for bankrupt Dismissed by 
consent of counsel. 



UNITED STATES ▼. WILLIAMS et at (Circuit Court of Appeals, Fifth 
Circuit April 14, 1916.) No. 2792. Appeal from the District Court of the 
United States for the Western District of LoulBlana ; Aleck Boarman, Judge 
Action by the United States against Benjamin H. Williams and another to 
vacate a patent for land. Decree fx>r the defendants, and the United States 
appeals. Affirmed. George Whitfield Jack, U. S. Atty., and Robert A. Hunter, 
Asst. U. S. Atty., both of Shreveport, La., James R. Monk, of Leesville, La., 
and Ja& G. Palmer, of Shreveport, La., for appellees. Before PARDEE and 
WALKER, Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. This is a suit in equity to vacate a patent for land issued 
to Benjamin H. Williams, and declaring void and of no effect an act of sale 
of said Williams conveying the patented land to Nona Mills Company, Limit- 
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ed. From an adverse judgment In the District Court this appeal Is taken. 
The trial Judge made no specific findings, only the general finding In the de- 
cree "that the demands of the United States, set forth In the bill of com- 
plaint filed herein, be and the same are hereby rejected and disallowed, and 
accordingly that this suit be and the same Is hereby dismissed at the plaintiff's 
costs," so that we are not advised whether he found that the patent was not 
fraudulently obtained, or that the Nona Mills Ck>mpany, Limited, was a bona 
fide purchaser, or both. From our analysis of the » evidence, which Is de- 
cidedly complicated. In the light of the briefs and oral arguments, we find that 
the government failed to establish that the patent was obtained through 
fraud and misrepresentation, and that the Nona Mills Company, Limited, 
was a bona fide purchaser for a valuable consideration. Either finding Is 
sufficient to warrant dismissal of the bill. The decree appealed from is 
affirmed. 



In re WALSH. In re HARRIS MILLINERY CO. (Circuit Court of Ap- 
peals, Sixth Circuit February 14, 1916.) No. 2862. Petition for Revision of 
Proceedings of the District Court of the United States for the Eastern Dis- 
trict of Michigan ; Arthur J. Tuttle, Judge. Wm. R. Walsh, of Port Huron, 
Mich., for petitioner. Campbell & Dewey, of Detroit, Mich., for bankrupt Dis- 
missed pursuant to stipulation. 
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ABANDONMENT. 

See Patents, ^a>83. 

ABATEMENT AND REVIVAL 

H. ANOTHEB ACnOir PBNDING. 

^=^12 (U.S.G.G.A.) The pendency of another 
gait between the parties in another jurisdiction, 
which may not determine their riirhts in the 
instant suit, is not ground for dismissal or stay 
of an appeal in an infringement suit.— Motion 
Picture Patents Co. v. Universal Film Mfg. Co., 
231 F. 701. 

ACCEPTANCE. 

See Banks and Banking, ^5s>140. 

ACCESSION. 

See Fixtures. 

ACCOMPLICES. 

S«e Criminal Law, «»507. 780. 

ACCORD AND SATISFACTION. 

See Compromise and Settlement; Payment. 

ACCOUNT. 

See Account Stated ; Factors, ^==>82. 

II. PROCEEDINGS AND BELIEF. 

«s>l7(4) iU.S.D.C.) The only plea to a hill for 
an account, where the relation of the parties 
created the obligation to account, is a stated or 
settled account.~McManus t. Sawyer, 231 F. 
231. 

On. exceptions to an account attached by de- 
fiendant to his answer, the burden is on plain- 
tiff as to the items of surcharge, and on defend- 
ant as to the items of falsification.— Id. 
^s» 1 8 (U.S.D.C.) In a suit against a factor for 
an accounting, evidence held not to sustain ex- 
ceptions of surcharge and falsification to the 
account.— McManus v. Sawyer, 231 F. 231. 
«=»20a) (U.S.D.C.) Where defendant in a suit 
for an accounting annexed to his sworn answer 



accounts rendered by him, the court can take 
and settle the account itself without reference 
to a master.— McManus v. Sawyer, 231 F. 281. 
<9=s>22 (U.S.D.C.) In a suit for accounting, a 
decree may be rendered in favor of the defend- 
ant for the amount shown to be due him, with- 
out his having filed a cross-bill.— McManus v. 
Sawyer, 231 F. 231. 

ACCOUNT STATED. 

«S=»6(2) (U.S.D.C.) Monthlv accounts of a 
factor, retained without objection, are an ac- 
count stated, but not those returned by the 
executor after the principars death.— McManus 
v. Sawyer, 231 F. 231. 

ACTION. 

See Dismissal and Nonsuit ; Limitation of Ac- 
tions. 

IV. COMMENCEMENT, PB08E0UTI0N, 
AND TERMINATION. 

^=964 (U.S.C.O.A.) A suit in equity is begun 
by filing the original bill.— Waldo v. Wilson, 231 
F. 664. 

ADJUDICATION. 

See Judgment, ^=»251. 

ADMINISTRATION. 

See Bankruptcy, «=»219; Bzecutora and Ad- 
ministrators. 

ADMIRALTY. 

See Collision; Courts, ^sa386; Maritime 
Ldens; Salvage; Seamen; Shippinf; 
Towage. 

I. JtTBIflDIGTION. 

^=s>2l (U.S.C.C.A.) The injury of a stevedore 
throui^ a defective appliance furnished by the 
ship held to constitute a maritime tort, and 
where death resulted on shore a court of ad- 
miralty held to have jurisdiction to enforce a 
remedy given by the state statute.— The Chis- 
wick, 231 F. 452. 
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m. PARTIES, PROCESS, OI.AIMS, AND 

STIPUIiATIONS OR OTHER 

SECURITY. 

<@=>56 (U.S.D.O.) A gajT^ishee in admiralty 
held, under admiralty rule 37 (29 Sup. Ct 
xliii), entitled to release from further responsi- 
bili^ by giving a stipulation for the undisputed 
amount in his hands, to abide the decree of the 
court.— The Olson & Mahony, 231 F. 559. 

IX. APPEAIi. 

<§=»I06 (U.S.O.C.A.) Where joint and several 
decrees were entered against the claimant of a 
libeled vessel and the surety on its bond for 
release, an appeal cannot be maintained by 
the claimant without the joinder of the surety 
or a summons and severance.— The Bylands, 
231 F. 101. 

<Ss»M8 (U.S.C.O.A.) Although one respondent 
alone appeals in admiralty, it may assign er- 
ror in the failure to hold a corespondent li- 
able.-The Willie, 231 F. 865. 

ADMISSIONS. 

See Evidence, ^=»208. 

ADVERSE POSSESSION. 

See Limitation of Actions* 

AFFIDAVITS. 

See AUens, <3=a71^. 

AFTER-ACQUIRED PROPERTY. 

See WiUs, «s>678. 

AGREEMENT. 

See Contracts. 

AGRICULTURE. 

See Bankruptcy, ^=s>68. 

ALIENATION. 

See Indians, ^=»16. 



ALIENS. 

Evidence, 



♦»67; 



See Oitixens, «P»13 ; 
Treaties, ^=»11. 

I. DISABIUTIES. 

e=>2 (U.'S.O.O.A.) Evidence that an alien was 
married in Pennsylvania^ without showing 
whether the man she married was a dtisen or 
an alien, did not show that she had lost her 
status as an alien.— Lehigh Valley Coal Co. v. 
Washko, 231 F. 42. 

U. BXCIiUSION OB EXPUIiSION. 

<©=»3I (U.S.C.C.A.) A Chinese, apprehended 
while in a boat on the American side of the 
Niagara river, has entered the country and may 
be deported.— Jung Sew v. United States, 231 
F. 949. 

<S^32(10) (U.S.C.C.A.) One who was bom in 
China, and came directly from there to Canada, 
whence he attempted to cross into the United 



States, can be deported to China,— Jung Sew 
V. United States, 231 F. 949. 
«=»32(12) (U.S.C.C.A.) An order for the de- 
portation of a Cdnese person will not be re- 
versed merely because on the evidence the ap- 
pellate- court would have found the facts dif- 
ferently.— Chin Sing Quon y. United States, 231 

m. nCBtlGRATION. 

^=»54 (U.S.D.C.) Under Immigration Act Feb. 
20, 19(>7, § 10, deportation of alien may be 
suspended when testimony is necessary in suit 
for penalty as well as in prosecution for crim- 
inal offense.— In re Aliens, 231 F. 335. 

Under Immigration Act Feb. 20, 1907, | 19, 
and rule of Commissioner General. of Immigra- 
tion, held, that court may order detention of 
alien as witness in criminal prosecution and re- 
quire bond or commit him In default thereof. 
-Id. 

Alien ordered deported may be detained and 
required to give bail when needed as witness in 
suit for penalty under Immigration Act Feb. 
20, 1907, § 5, especially in view of Rev. St i 
881 (Comp. St. 1918. f 1492).— Id. 

Suspension of deportation of alien needed as 
witness as provided by Immigration Act Feb. 
20, 1907, i 10, held within the power of the 
government in dealing with aliens unlawfully in 
the country.— Id. 

IV. NATURALIZATION. 

<S!=»68 (U.S.D.C.) Under Act June 28, 1906, i 
6, and the amendment of 1910, held, that nat- 
uralization of applicant wlthont posting of no- 
tice for 90 days was discretionary with the 
court.— United States v. Salomon, 231 F. 461. 

«=»7MA [New, vol. 7 Key-No. Series] 

• (U.S.D.C.) Error, if any, in naturalizing 
applicant, notice of whose petition had not been 
filed for 90 days, held not to authorize cancel- 
lation of certificate, under Act June 29, 1906^ 
§ 15.— United States v. Salomon, 231 F. 461. 

«=»7M/2 [New. vol. 7, Key-No, Series] 

(U.S.C.C.A.) An affidavit for cancellation 
of a certificate of citizenship, under Comp. St. 
1913. § 4374, which merely shows that the 
certificate was granted the same day the peti- 
tion was filed, contrary to section 4354jis in- 
sufficient^United States v. Salomon, 231 F. 
928. 

ALTERATION OF INSTRUMENTS. 

See Evidence, ^s»83. 

^=»3 (U.S.C.C.A.) Where warehousemen deem- 
ed an agent the real partj in interest, the 
erasure or the agent's name from warehouse re- 
ceipts and insertion of that of the principal was 
a material alteration.— Clyde S. 8. Co. ▼. 
Whaley, 231 F. 76. 

<Ss»ll(2) (U.S.C.O.A.) An alteration by a 
stranger, or by an agent without authority, m 
only spoliation, not affecting the instrument's 
validity.— dyde S. S. Co. t. Whaley, 231 F. 76i 
Where the agent for an undisclosed principal 
erased its name from warehouse receipts and in- 
serted that of the principal, held, that the in- 
struments were not invalidated, and could be 
enforced by principal; agent not beinir fttt- 
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thorized to make cbange because directed to 
store the goods.— Id. 

AMENDMENT. 

See Appeal and Error» ^==>1201 ; Statutes, <^=9 
16. 

ANCILLARY RECEIVERSHIP. 

See Receivers, ^=9206. 

ANIMALS. 

See Indians, «s»2S. 

ANTICIPATION. 

See Patents, «ss>6e. 7S. 

APPEAL AND ERROR. 

See Admiralty, ^=»106; Bankruptcy. ^S3>440- 
467; Courts, «=s>356, 406; Criminal Law, 
«=»1032-1170, 1178; Equity, <t=>457. 

in. DEOISIOKS BEVIEWABIiE. 

(D) FlnalltT of DetenttlBAtlon. 

48=>7I(3) (U.S.C.CA.) Under Judicial Code, § 
129, complainant in a suit to restrain the in- 
fringement of two copyrights can appeal from 
a dismissal of his bill as to one copyright.— 
Historical Pub. Co. v. Jones Bros. Pub. Co., 
231 F. 638. 

V. PRESENTATION AND RESERVA- 
TION IN LOWER COUR T OE 
GROUNDS OF REVIEW* 

<B) Objeetlons and Motlona, muA R«IiWss 
Thereon. 



>l85a) (U.S.O.C.A.) Where it appears at 
trial that defendant did not know action was 
brought in wrong district, right to assign re- 
fusal to dismiss as error neld not lost by com- 
pleting the trial.— Lehigh Valley Coal Co. v. 
Washko, 231 F. 42. 

«=>I85(1) (U.S.C.C.A.) On appeal from a de- 
cree dismissing on the merits a suit over which 
the District Court had no jurisdiction, the Cir- 
cuit Court of Appeals should, under Judicial 
Code, f 37, dismiss it for want of jurisdiction, 
though the question was not raised by defend- 
ant.— Weyman-Bruton Co. V. Ladd, 231 F. 808. 
^=s>l87(2) (U.S.C.C.A.) Where no question of 
misjoinder was raised by the pleading, it can- 
not be raised on appeal.-^Uistorical Pub. Co. v. 
Jones Bros. Pub. Co., 231 F. 638. 
<8=»23l(3) (U.S.C.C.A.) General objections to 
eTidenroe are sufficient, where the ground there- 
for is manifest; but, where it is not manifest, 
the objection must state the specific ground on 
which it is based.— Grandison v. Itobertson, 231 
F. 785. 

^=s>232(2) (U.S.C.CA.) An objection to testi- 
mony given in another case, because it could 
not Dind defendants, waived the objection that 
it deprived defendants of right to cross-ezam- 
inatiaa.--6randison y. Robertson. 231 F. 785. 



(O) BxeeptioBS* 

<8=»248 (U.S.C.CA.) An appellate court on a 
writ of error can only consider errors which 
have been properlv excepted to at the triaL — 
International Lumber Co. y. United States, 231 
F. 873. 

<$=5>263(1) (U.S.C.CA.) An assignment of error 
to a portion of the charge cannot be sustained, 
where no exception was taken to the charge on 
that ground, no modification of it was suggest- 
ed, and no instructions on the subject requested. 
—Pennsylvania Co. v. Fanger. 231 F. 851. 
«=»263(1) (U.S.C.CA.) Where the portion of 
the charge alleged to have been erroneous was 
not set out totidem verbis, as required by rule 
11 a50 Fed. xxvii, 79 C C. A. xxvu), and no 
exception was taken to the charge as given, 
the judgment will not be reversed on an assign- 
ment of error to the diarge.— Fisher Mach. 
Works Co. V. Dougherty, 231 F. 910. 
^=3>266(2) (U.S.C.CA.) Order confirming mas- 
ter's report hM in effect to overrule objections, 
and not to be reviewable, in the absence of an 
exception thereto, or to the entry of judgment,^ 
Rutan V. Johnson ^ Johnson, 231 F. 369. 

VI. PARTIES. 

<8s»327(9) (U.S.C.C.A.) Receivers appointed in 
foreclosure suit held not necessary parties to ap- 
peal by trustee from order enjoining it from 
prosecuting another suit to enforce a collateral 
agreement.— Kx parte Equitable Trust Co. of 
New York, 231 F. 571. 

VII. REQUISITES ANO PROCEEDINGS 

FOR TRANSFER OF CAUSE. 

(A) Time of TAklniT Proceedlavs. 

e»339(l) (U.S.CCA.) In a suit to restrain 
infringement of two copyrights, a decree dis- 
missing the bill as to one is nnal as to that 
matter, and an appeal may be taken at any 
time within six months.— Historical Pub. dJo. y. 
Jones Bros. Pub. Co., 231 F. 784. 

X. RECORD AND PROCEEDINGS NOT 

IN RECORD. 

(A) BIfitterB to be SlioTm by Record. 

^ss>500(l) (U.S.CCA.) Where the record does 
not show that a motion for continuance was 
presented to the trial court and ruled on, plain- 
tiff in error fails to show an abuse of discre- 
tion.— Pennsylvania Co. y. Fanger, 231 F. 851. 

(K) Qnestlons Presented for Review. 

^s=>688(l) (U.S.C.CA.) An assignment of error 
relating to remarks of the trial court, which 
remarks do not appear in the bill of exceptions, 
cannot be considered.— Fisher Mach. Works Co. 
y. Dougherty. 281 F. 910. 

XL ASSIGNMENT OF ERRORS. 

<S=»730(2) (U.S.C.CA.) Where the portion of 
the charge alleged to have been erroneous was 
not set out totidem verbis, as required by rule 
11 (150 Fed. xxvii, 79 C C A. xxvU), and no 
exception was taken to the charge as given, 
the judgment will not be reversed on an assign- 
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ment of error to the charge.—Fisher Mach. 
Works Co. V. Dougherty. 231 F. 910. 
^=s>733 (U.S.O.CA.) In an action for personal 
injaries, where the verdict was for plaintiff, an 
assignment that the court erred in refusing to 
render judgment for defendant, instead of 
plaintiff, presents nothing for review.— Fisher 
Mach. Works Co. v. Dougherty, 231 F. 010. 

XVI. REVIEW. 
(A) Scope and Bztent in General. 

«=»836 (U.S.C.C.A.) Failure of a District 
Judge to follow the prior rulings of another 
judge, who sat in the same case, does not affect 
the power of the appellate court to review the 
final judgment.— Friederichsen v. Benard, 231 

(F) Discretion of Lovrer Court. 

<S=»955 (U.S.C.C.A.) The discretion of the trial 
court allowing compensation to a receiver will 
not be reversed, in absence of abuse of discre- 
tion.— Eames v. H. B. Claflin Co., 231 F. 61)8. 

«S=»966(1) (U.S.C.C.A.) The ruling of the trial 
court on an application for a continuance is a 
matter of discretion, not subject to review un- 
less it clearly appears that the discretion has 
been abused.— Pennsylvania Co. v. Fanger, 231 
F. 861. 

«=»974(1) (U.S.C.C.A.) The submission of spe- 
cial questions or findings of fact to the jury 
in a personal injury action is discretionary on 
the part of the trial court, and error cannot be 
assigned thereon.— Fisher Mach. Works Co. v. 
Dougherty. 231 F. 910. 

4=>977(1) (U.S.C.C.A.) The ruling of the trial 
court on a motion for a new trial is not review- 
able in the Circuit Court of Appeals.— Fisher 
Mach. Works Co. v. Dougherty, 231 F. 010. 

(O) ^nestlon* of FACt, Verdicts^ and Flnd- 
Inora. 

<8=»989 (U.S.O.C.A.) In civil cases at law, tried 
without a jury, where the finding is general, the 
review extends only to errors arising in the 
course of the trial ; but where there is a spe- 
cial finding of facts, or an agreed statement, the 
appellate court can inouire whether the facts 
support the judgment.— Panama R. Co. v. Beck- 
ford, 231 F. 436. 

«&=>999(3) (U.S.CC.A.) Jury's conclusion on 
question of defendant's negligence ' when prop- 
erly a question for the jury, held not revlew- 
able.— New York & Torto Rico S. S. Co. v. 
Guanica Centrale. 231 F. 820. 

<£=s>l002 (U.S.C.C.A.) The determination by the 
jury on confiicting evidence of the issues as to 
the necessity of certain appliances and the serv- 
ant's request for their use is final.— Coal & Coke 
Ky. Co. V. Deal, 231 F. 6(H. 

<&==> (009(1) (U.S.C.CJ^.) The conclusion of the 
lower court in a suit to cancel a contract of 
settlement for fraud or mistake, based on oral 
testimony and depositions, should be followed 
on appeal, unless an obvious error is found.— 
Wilson V. Sands. 231 F. 921. 
«=>I0I0(1) (U.S.CC.A.) The trial judge's find- 
ings on pure matters of fact, or mixed matters of 
law and fact, are alike conclusive, when sopport- 



ed by submissible evidence.— Butaa ▼« Johnson 
& Johnson. 231 F. 369. 

<g=5>IOI2(l) (U.S.C.C.A.) On error to a judg- 
ment after trial based on specific findings by 
the trial court, the weight of the evidence can- 
not be reviewed.— Panama R. Co. v. Beckford. 
231 F. 436. 

(R) Harmless Brror* 

<&=s>l046(5) (U.S.C.C.A.) A remark by the trial 
judge in the presence of the panel as to plain- 
tiff's physical condition held not prejudicial, in 
view of the char^ leaving the nature and ex* 
tent of the injuries to the jory.— Pennsylvania 
Co. V. Fanger, 231 F. 851. 

^s> 1 050(1) (U.S.C.C.A.) Admission of opinion 
of witness as to incompetency of defendant's en- 
gineer held not reversible error, where he stated 
facts from which such incompetency might have 
been found.— Missouri Valley Bridge & Iron Co. 
V. Blake, 231 F. 417. 

Every theoretical error in the admission of evi- 
dence is not ground for reversal, and mistakes 
which do not involve injustice should ordinarily 
be disregarded.- Id. 

«©=»W64(2) {U.S.C.C.A.) In action for slander- 
ing one by saying his cash and stock were short, 
error in instructions taking from jury questions 
as to whether language used was only a charge 
of irregularity or negligence, held prejudicial. — 
Grand Union Tea Co. v. Lord, 231 F. 390. 

<Ss>r 070(2) (U.S.C.C.A.) The failure of the 
court to make special findings of fact before 
judgment, or to make its subsequent findings 
as of the day of the trial, is not prejudicial to 
plaintiff in error.- Panama B. Co. ▼. Beckford, 
231 F. 436, 

XVU. DETEldCINATION AKB DISPO- 

SITIOK OF CAUSE. 

(F) Mandate mnA Proeeedlasa tu. Ijovrer 

Covrt. 

«=s>l20l(7) (U.S.O.O.A.). Where a District 
Court erroneously held on demurrer to a hill 
that a certain person was not a necessary party, 
oni reversal of the final decree in the case com- 
plainant is entitled to amend the bill by mak- 
ing such person a party.— Brown v. Fletcher, 
231 F. 92. 

APPLIANCES. 

See Master and Servant, ^3»118. 

APPORTIOIffMENT. 

See Salvage, «s»8& 

ARBITRATION AND AWARD. 

See Reference. 

ARGUMENT OF COUNSEL 

See Criminal Law, ^=s>918. 

ASSIGNMENT OF ERRORS. 

See Appeal and Error, «=»780, 733. 
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ASSIGNMENTS. 

See Bankruptcy, «=»161. 163; Evidence, «=» 
37; Patents, <^»195; Receivers, «=»75. 

I. REQUISITES Ain> VALIDITY. 
(B) Mode and Snilleleiicy of Aaslffnment. 

<5=»49 (U.S.D.C.) Ordinary letter of advice 
from foreign depositor, directing bank to pro- 
tect check, held not to create an assignment in 
view of Negotiable Instruments Law N. Y. § 
325.— Eastman Kodak Co. v. National Park 
Bank. 231 F. 320. 

ASSIGNMENTS FOR BENEFIT OF 
CREDITORS. 

See Bankruptcy. 

ASSUMPSIT, ACTION OF. 

See Account Stated. 

ATTACHMENT. 

See Bankruptcy, ®=>1W, 200 ; Exemptions. 

ATTORNEY AND CLIENT. 

See Bankruptcy, «=»482- Courts, ^=»290; 
Criminal Ii«w, «=b>918 ; Pleading, «=s>8, 246. 

HI. DUTIES \HD LIABIUTIES OF AT« 
TORNEY TO OIJENT. 

«=3l29(2) (U.S.a.O.A.) Client eniing attorney 
for negligence held bound to prove employment, 
neglect of reasonable duty, and that neglect 
proximately caused loss.^Maryland Casualty 
Co. v. Price, 231 F. 897. 

Sufficiency of declaration in action against at- 
tomey held dependent on whether allegations, if 
proved, would make out a case.— Id, 

In liability insurer's action against their reg- 
ularly retained attorneys for neglecting to de- 
fend action against policy holder, declaration 
held to sufficiently show the attorneys' employ- 
itient by plaintiff.— Id. 

In liability insurer's action against attorneys 
for negligence, declaration failing to allege exist- 
ence of defense to action against policy holder 
held insufficient, though de&iult judgment paid 
by it was for more than its limited liability. 
—Id. 

Liability insurer suing its attorneys for failure 
to defend action against policy holder, held. to 
have burden of showing that the party sukig 
did not have a valid claim for the amount re- 
covered.— Id. 

AUTOMOBILES. 

See Railroads, ^£:»312-351. 

' BAIL 

See Aliens, ^ss»54. 

BAILMENT. 

See Warehousemen. 



BANKRUPTCY. 

See Evidence, ^=^37 ; Insolvency ; Newspapers, 
€=»5; Sales, <8=»55; Wills, <$=»616. 

n. PETITION, ADJUDICATION, WAR« 

RANT, AND CUSTODY OF 

PROPERTY. 

(A) Jnrlsdlotlon and Conrse of Procednre 
In General. 

«=»ir rU.S.D.C.) The bankruptcy court is a 
court of equity and, controlled by the statute, 
may do equity guided by the well-defined and 
established pnnciple of equity jurisprudence.-- 
In re Syracuse Gardens Co., 231 F. 284. 
<a=>l4 (U.S.D.C.) Under Bankruptcy Act, f 2, 
held that bankruptcy courts have jurisdiction 
if there is property within their jurisdictions, 
though bankrupt or his creditors, or both, are 
aliens.— In re Berthoud, 231 F. 529. 

Deposit in bank held property having its situs 
within the district in which hank is situated 
within Bankruptcy Act, § 2, as to jurisdiction 
of courts of bankruptcy.— Id. 

^Alien's bank deposit held property within the 
district within Bankruptcy Act, { 2, though as- 
signment had been made by alleged bankrupt 
within four months for the benefit of creditors. 
— Id. 

^f=>l4 (U.S.D.C.) A traveling salesman has no 
place of business which gives jurisdiction of his 
petition for voluntary bankruptcy to a District 
Court of a district in which he did not reside- 
In re Price, 231 F. 1001. 

(B) Voluntary Proceedings. 

«=5>5I (U.S.C.CA.) Under Bankruptcy Act. §§ 
1 (1, 4, 19), 3 (5), a creditor of a corporation 
which was adjudicated a voluntary bankrupt 
cannot attack the adjudication on the ground 
that the corporation was not actually insolvent. 
—In re Southern Arizona Smelting Co., 231 F. 
87. 

Under Bankruptcy Act, § 59a, declaring that 
any qualified person may file a petition to be ad- 
judged a voluntary bankrupt, the court may, im- 
mediately upon the filin|ff of a voluntary peti- 
tion, adjudicate the petitioner a bankrupt— Id. 

(C) InvolnntarT Prooeedlnvs. 

<©=>54 (U.S.C.C.A.) Under Bankr. Act, 8 1, cL 
15, the fair valuation of 'the assets is the fair 
market or cash value as between one who wants 
to sell and one who wants to buy.— Grandison 
V. National Bank of Commerce of Rochester, 
231 F. 800. 

«=396e (r.S.D.C.) Under Bankruptcy Act, § 8a, 
assignment for creditors held an act of bank- 
ruptcy, whether made within or without the 
United States, and whether a voluntary or stat- 
utory assignment.— In re Berthoud, 231 F. 529. 
<e=>6l (U.S.D.C.) It is not an act of bankrupt 
cy for an insolvent debtor to sign and publish 
a statement of his affairs showing an excess of 
liabilities over assets.— In re Berthoud, 231 F. 
529. 

^=968 (U.S.C.CA.) One who is chiefly engaged 
in threshing for hire grain raised by others Is 
not engaged chiefly in farming or tillage of the 
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soil, so as to be exempt from Involuntary bank- 
rnptcy proceedings under Bankr. Act, § 4b.— 
Hart-Parr Co. y. Barkley, 231 F. 913. 
«=>79 (U.S.D.C.) Creditors held entitled to In- 
voke jurisdiction of bankruptcy oourt within 
four months after act of bankruptcy committed 
in England, where acts of bankruptcy must have 
occurred within three months.— In re Berthoud, 
231 F. 629. 

m. ASSIGNMENT, ABMimSTRATIOM, 
AND DISTRIBUTION OF BANK- 
RUPT'S ESTATE. 

(B) Asslirnment* and Title, RlgrlitSt «nd 
Remedies of Trustee In Oenernl. 

«=>I40(1) (U.S.C.O.A.) A contract for the con- 
signment of shoes to a bankrupt held a contract 
of factorage, which was valid, and not required 
by the laws of Kansas to be recorded.— McEH- 
wain-Barton Shoe Co. v. Bassett, 231 F. 889. 

Irregularities in conducting the business under 
a factorage contract do not avoid the contract, 
so long as no creditor of the bankrupt was mis- 
led to his injury.— Id. 

The billing of shoes by a consignor on ordi- 
nary blank forms, without reference to the con- 
signment contract, held not to establish that 
that they were sold to the bankrupt, and not 
consigned under the contract. — Id. 
«=>I40(1) (U.S.D.C.) Goods, delivered to be 
paid for only when sold, were held on consign- 
ment, and can be recovered from an estate in 
bankruptcy.— In re Bondurant Hardware Co., 
231 F. 247. 

e=>l40(l) (U.S.D.C.) Under the law of Georgia, 
which does not require the recording of consign- 
ment contracts, that a bankrupt had in his pos- 
session goods held on consignment under an 
unrecorded contract does not vest the trustee 
with their ownership. — In re Thomas; 231 F. 
513. 

«s=>l40(2) (U.S.D.C.) Payment on purchase 
price lield subject to reclamation from bank- 
rupt seller, where seller's insolvency and fact 
that it did not have goods to fill contract were 
concealed from buyer.— In re Syracuse Gardens 
Co., 231 F. 284. 

<S=>I43(12) (U.S.C.CA.) The trustee in bank- 
ruptcy cannot compel the surrender of an insur- 
ance policy on the life of the bankrupt, which 
had a cash value, but which he testified was the 
property of his wife, who was sole beneficiary, 
and who paid the premiums, even though the 
bankrupt bad power to change the beneficiary. 
—In re Arkin, 231 F. 047. 

<C) Preferences and Transfers by Baalc- 

rnpt, and Attaohments and 

Other Liens. 

^=»I59 (U.S.C.CA.) The trustee in bankruptcy 
can recover a transier made within four months 
prior to the petition by an insolvent debtor, 
which gave the transferee a greater percentage 
than other debtors, if the transferee bad rea- 
sonable cause to believe it was a preference.— 
Grandison v. National Bank of Commerce of 
Kochester, 231 F. 800. 

4=>I6I(2) (U.S.C.CA.) A transfer of property 
assigned to the bankrupt's president to secure 
indorsement held to have been made within the 
four months period, though authorized by reao- 



lution before thAt period.— Qmndison ▼. Nation- 
al Bank of Commerce of Rochester, 231 F. 800. 
^=> 1 63 (U.S.C.CA.) An assignment of aocounts 
by an insolvent corporation to its president, by 
whom the payments were transferred to the 
creditor, is a transfer from the insolvent corpo- 
ration to the creditor, within the Bankruptcy 
Act— Grandison v. National Bank of C!k>mmerce 
of Rochester, 231 F. 800. 
<S=»I65(1) (U.S.C.CA.) The transfer of proper- 
ty to a bank held to give it a greater percentage 
of its claims than was received by other credi- 
tors.— Grandison V. Nationfd Bank of Commerce 
of Rochester, 231 F. 800. 

(S=»I66(1) (U.S.C.CA.) Notwithstanding Bankr. 
Act, § 60a, the time for determining whether 
the creditor had cause to believe that the pay- 
ment operates as a preference under section 60b, 
is the time of payment, and not the time of dii- 
tribution.- W. S. Peck & Co. v. Whitmer. 231 
F. 893. 

«=5>I66(2) (U.S.C.CA.) Under Bankr. Act. | 
67c, and Stock Corporation Law N. Y., f 66, a 
preference is voidable, if made with intent to 
give a preference.— Grandison v. Robertson, 231 
F. 785. 

<S=>I66(4) (U.S.C.CA.) A bank held to have 
reasonable cause to believe that a chattel mort- 
gagor was insolvent, and that a preference would 
result from the mortgage, so that it is voidable, 
under Bankr. Act, § 6(H).— Rosenthal v. Bronx 
Nat. Bank. 231 F. 691. 

®=>I66(4) (U.S.C.CA.) Under Bankr. Act, if 
60a, GOb. as amended in 1903 and 1910, a void- 
able prererence must be received by one having 
reason to believe it effected a preference.— 
Grandison v. Robertson, 231 F. 785. 
«s» 166(5) (U.S.CCA.) A bank h^d to have 
knowledge or reasonable -cause to believe that 
a preference was intended by payments made to 
it.— Grandison v. National Bank of Commerce 
of Rochester, 231 F. 800. 
<e=>l82 (U.S.C.CA.) A creditor who loat his 
claim against the Indorser of a bankrupt's note, 
under Negotiable Instruments Law N. J., 1 131, 
held a purchaser for value in good faith, against 
whom the preference was not void under Stock 
Corporation Law N. Y, and Bankr. Act, f 67e. 
—Grandison v. Robertson, 231 F. 785. 

The possible loss of a creditor's rights against 
a secured indorser by applying payments to the 
indorsed note held to make the creditor a pai^ 
chaser for value of the preference, so that it was 
not void under Stoc^ Ck>rporation Law N. Y. 
and Bankr. Act, § 67e.— Id. 
<©i>r84(2) (U.S.CCA.) A contract for the de- 
livery of goods held a sale retaining a lien for 
the purchase price, which must be recorded as 
required by the laws of Michigan to be valid 
against the trustee in bankruptcy.— In re 
Stoughton Wagon Ck).. 231 F. 076. 
<^=5>I84(2) (U.S.C.CA.) A contract for the de- 
livery of goods to baiikmpts held an absolute 
sale reserving a lien, which must be recorded as 
required by the laws of Michigan to be valid 
against the trustee in bankruptcy.— Walter A. 
Wood Mowing & Reaping Blachine Co. v. Croll, 
231 F. 679. 

<S=5>I88(1) (U.S.D.C) The fact that the pai^ 
ticular funds converted by a bankrupt did not 
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reach the truateee does not deteat the lien of the 
bank owning the funds upon the other assets of 
the bankrapt.-— Drown Bron. Co. v. Smith Bros. 
Cow, 2ai fT 476. 

Bankr. Act July 1, 18d8, § 47a, as amended 
by Ajct June 25, 1910, } 8, does not defeat the 
Uen of a bank, whose funds accidentally came 
into the bankrupt's hands and were converted 
by it-Id. 

^S9l88<2) (U.S.D.G.) Seller of property, taking 
property note constituting a lien thereon with- 
m four months before bankruptcy, held entitled 
to proceeds of sale of the property.— In re 
French, 231 F. 255. 

«35>I88<3) (U.S.D.O.) The conversion by a 
bankrupt of funds payable to a bank, but paid 
to the bankrupt by mistake, creates a trust 
ex malefido, which gives the bank a lien upon 
the assets in bankruptcy.— Brown Broa Go. v. 
Smith Bros. Co., 231 F. 475. 
«=»I9I(1) (U.S.O.C.A.) Under av. Code Ga. 
1886. §§2787, 2795, 3124, the Uen of a landlord 
for rent prior to distress is not superior to the 
lien {dven the trustee in bankruptcy by Bankr. 
Act, t 47a, as amended in 1910.— Southern Ry. 
Co. V. Wilder, 231 F. 933. 
^=9 1 99 rU.S.C.CA.) Where an attachment lien 
was lenaered ineffective as an incumbrance on 
adjudication of bankruptcy, inquiry as to the 
bankrupt's Insolvency at the time the attach- 
ment was levied is immaterial.— In re Southern 
Arizona Smelting Co., 231 F. 87. 
<3=»200(3) (U.S.C.CA.) An adjudication ofvol- 
nntanr bankruptcy of cornoration vacates, un- 
der Bankruptcy Act, § 67f, attachment liens 
procured within four months of filing the peti- 
tion.— In re Southern Arizona Smelting Co., 
231 F. 87. 

^=9210 (U.S.D.C.) A court of bankruptcy has 
jurisdiction over an ancillary bill to establish 
a lien on the fund in the court's possession.— 
Brown Bros. Co. v. Smith Bros. Co., 231 F. 
475. 

(D) AdmlnlstrAtlon of B«t«te. 

«ss>2l9 (U.S.D.C.) A contract for conditional 
sale to a bankrupt can only be reformed upon a 
bill regularly filed, not upon application to the 
referee or a court in the bankruptcy proceed- 
ing-— In re Bondurant Hardware Co., 231 F. 
247. 

^s>223 (U.S.C.C.A.) The referee is entitled to 
commission on the amount of claims which 
would have been paid in cash under the com- 
pOBition agreement, ff the creditors had not 
waived such payment in consideration of a cash 
payment and notes given them by another cor- 
poration.— In re H. Batterman Co., 231 F. 699. 

(B) Actions by or Against Trnstee. 

«=s>303(l) (U.S.C.CA.) To defeat, under Bankr. 
Act, i 57g, the claims of creditors who received 
voidable preferences, the trustee in bankruptcy 
must prove the facts necessary to constitute a 
voidable preference, under sections 60a and 60b. 
— W. S. Feck & Co. V. Whitmer, 231 F. 893. 
«s>303(2) (U.S.C.CA.) The admission of evi- 
dence to show insolvency over the objection that 
testimony of that witness could not bind defend- 



ant held not error,— Grandison v. Robertson, 231 
F. 785. 

«5s>303(3) (U.S.C.CJk.) Evidence held to show 
that a warehouse receipt given by the bankmpta 
to petitioner was taken as additional security 
for the purchase price.— Walter A. Wood Mow* 
ing & Reaping Mach. Co. v. Croll, 231 F. 679. 
«s»303(3) (U.S.C.C.A.) Evidence held not to 
show that the creditor, receiving the payments, 
knew or had reasonable cause to believe that 
preferences were intended by such payments.— 
Grandison v. Robertson. 231 F. 785. 

Evidence held to show that a corporate debtor 
was insolvent when it made payments within 
four months prior to the filing of the petition, 
and that it intended to give a preference.— Id. 
<S=>303(3) (U.S.C.CJL> In a suit by the trustee 
in bankruptcy to recover alleged preferenceB, 
evidence held to show that the bankrupt was in- 
solvent when the payments were made.— Grandi- 
son V. National Bank of Commerce of Rochester, 
231 F. 800. 

«=s>303(3) (U.S.C.CA.) Evidence held not to 
show that creditors, who received partial pay- 
ments within four months of their debtor^s 
bankruptcy, had reason to believe that the pay- 
ments would result in preferences.— W. S. Peck 
& Co. V. Whitmer, 231 F. 893. 

(F) Claims Avalnst and DIstrlbatlon of 
Bstate. 

«=s>309 (U.S.C.C.A.) Notes given by individual 
members of a partnership hM provable against 
the firm estate, where they were m fact made for 
its benefit and such was the understanding of 
the parties.— Frederick v. Citizens* Nat. Bank, 
231 F. 667. 

«=»3II(4) (U.S.D.C.) Under Bankruptcy Act, 
Si 57g, 60a, 60b, chattel mortgage and assign- 
ment of amounts, coming due dairy farmer for 
milk, held voidable preferences, and moneys re- 
ceived thereunder to be returned before allow- 
ance of creditor's claim, in view of creditor's 
knowledge.— In re French, 231 F. 265. 
<g=»3M(6) (U.S.D,C.) Where trustee held mon- 
ey belonging to creditor who had received void- 
able preference, held that the t^'O sums might 
be offset and the balance only paid the trustee 
as condition of allowance of creditor's claim. — 
In re French, 231 F. 265. 
«=>3I8(4) (U.S.D.C.) Where a tenant agreed to 
pay taxes and water rates as part of the rent» 
held that, under Bankruptcy Act, S 63a (1, 4), 
the landlord's claim for unpaid taxes and water 
rates might be proven against the bankrupt's 
estate, though at the time of adjudication the 
amounts had not been fixed by assessment.- In 
re Spies-Alper Co., 231 F. 535. 
1^59328 (U.S.D.C.) The limitation of time for 
proof of claims prescribed by Bankr. Act 1898, f 
57n, has no application to a claim for rent for 
premises while occupied by the trustee.— In re 
Gieen, 231 F. 253. 

«=:»330 (U.S.C.CA.) Where a creditor holds 
more than one note against a bankrupt, they 
should be proved as a single c]aim.~Frederick v. 
Citizens' Nat Bank, 231 F. 667. 
<$=>345 (U.S.D.C.) Under Bankruptcy Act, K 
64b(5), 67f, and Landlord and Tenant Act N; J« 
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f 4, held that, where imyment of taxes was re- 
served as part of the rent, the landlord did not, 
the taxes not having been assessed or the 
amount fixed, have pnority as to such sums.— 
In re Spies-Alper Co., 231 P. 535. 
^=»348 (U.S.C.C.A.) General manager of cor- 
poration who was practically owner tliereof, is 
not entitled to priority, under Rem. & Bal. Code 
Wash, if 1149. 1150, 1153, for balance of sal- 
ary due him when corporation filed voluntary 
bankruptcy petition.— Keyes v. Davie, 231 F. 
688. 

The general manaj^er and practical owner of 
a bankrupt corporation is not a servant entitled 
to priority for bis salary, under Bankr. Act, § 
64b. cl. 4.— Id. 

«=»348 (U.S.D.C.) Actress, contracting to fiU 
engagement, held not entitled to priority in 
bankruptcy as a **workman'* or "servant."— In 
re All Star Feature Corp., 231 F. 251. 
<S=»364 (U.S.D.O.) The receipt by the holder 
of a lien on bankruptcy assets of a dividend on 
a claim including that secured by the lien does 
not estop the holder from thereafter asserting 
the lien.— Brown Bros. Co. v. Smith Bros. Co., 
231 F. 475. 

(G) Accounting and Disoharicc of Trnstee. 

<g=»368 (U.S.C.C.A.) Under Bankr. Act, {§ 48a, 
72, trustees, for services in connection with ar- 
rangement for carrying oiit bankrupt's con- 
tracts, held entitled to commissions only on the 
amount of the profit realized.— In re New York 
Commercial Co., 231 F. 445. 

IV. OOBfPOSITION. 

<S=>384 (U.S.C.CA.) The destruction, of ac- 
count books without fraudulent intent is not 
within Bankr. Act, § 14b(2), and does not au- 
thorixe refusal to confirm a composition with 
creditors.— In re Rosenthal, 231 F, 449. 

V. BIGHTS, REMEDIES, AND DIS- 
CHARGE OF BANKRUPT. 

<g!=>396(5) (U.S.C.C.A.) Crop growing on home- 
stead held by bankrupt under laws of United 
States, upon which nnal proof had not been 
made, held exempt.— Olmsted- Stevenson Co. v. 
MiUer, 231 F.'69. 

<S=>398(3) (U.S.D.C.) Where bankrupt's prop- 
erty exceeded exempted value under Code Civ. 
Proc. N. Y. § 1391, held that it was immaterial, 
in passing upon chattel mortgagee's right to 
assert exemption, that part was covered by an 
earlier mortgage.— In re French, 231 F". 255. 

Mortgagee of property of bankrupt unquali- 
fiedly exempt h^ld entitled to the property or its 
proceeds, though mortgage was given within 
four months and constituted a preference. — Id. 

Where exemption was not waived before 
mortgage was given and possession taken and 
mortgagee had taken possession before filing of 
petition, title held to pass to him, notwithstand- 
ing bankrupt's failure to assert exemption, 
though mortgage was preferential.— Id. 
<©=»3»9(1) (U.S.D.C.) Bankrupt held entitled to 
surrender or waive exemption of property spe- 
cifically exempted in favor of general or execu- 
tion creditors or trustee in ba^ruptcy, but not 
as against mortgagee succeeding to his title and 
interest.— In re French, 231 F. 255. 



«=s>400a) (U.S.D.C.) Under Bankruptcy Act 
I 6a, 7 (8), 47a (11), 70a, and General Order 17 
(89 Fed. viii, 82 C. C. A. xix), title to property 
unqualifiedly exempt held to remain in bank- 
rupt without claim of exemption, and trustee 
should set it apart or leave it alone.— In re 
French, 231 F. 255. 

Where under Code Civ. Proc. N. Y. f 1391. 
selection of property was necessary to bring it 
within exemption, and bankrupt did not asseit 
exemption, held that chattel mortgagee could 
not do so.— Id. 

<gs=>407(5) (U.S.C.C.A.) A discharge in bank- 
ruptcy cannot be denied, under Bankr. Act 
July 1, 1898. § 14b. cl. 3. as amended by Act 
June 25, 1910, § 6. for a false sUtement not 
known by the bankrupt to be false.— Doyle t. 
First Nat. Bank of Baltimore, 231 F. 649. 
«=»407(5) (U.S.C.C.A.) A statement, to be ma- 
terially false, under Bankr. Act July 1, 1898, | 
14b, as amended by Act Feb. 5, 1903, { 4, mnat 
have been made with the intention to deceive.-^ 
Aller-Wilmes Jewelry Co. v. Osbom, 231 F. 90T. 

VI. APPEAL AMD REVI8IOir OF PBO- 
OEEDINGS. 

(A) Superintendence and Revision. 

<g=»439 (U.S.C.CA.) In view of Act June T, 
1878, Bankr. Act July 1, 1898, S 24b. held not 
to authorize petition to revise as to matten 
under Bankr. Act March 2, 1867.— Cresta t. 
Maxwell, 231 F. 448. 

<@=>440 (U.S.C.C.A.) Since an order denying 
the application of a creditor to vacate an ad- 
judication in bankruptcy is not appealable, quet- 
tions of law raised by it may be reviewed by 
petition to revise.— Hart-Parr Co. v. Barkle/t 
231 F. 913. * 

«=»446 (U.S.C.C.A.) On a petition to revise 
proceedings in bankruptcy, the court is neither 
required nor permitted to review the testimony. 
— Olmsted-Stevenson Co. v. Miller, 231 F. 09. 

(B) Appeal. 

<&==>455 (U.S.C.C.A.) A decree dismissing a bill 
by trustees in bankruptcy to recover as preftf- 
cnces a cash payment and transferred accounts, 
as to the cash payment, is not appealable.— 
Wuerpel v. Canal-Louisiana Bank & Trust Co., 
231 F. 934. 

<S=»46I (U.S.C.CA.) A petition by an inter- 
vener for the value of materials furnished for 
the completion of a contract by the bankrupt's 
receiver held a proceeding in bankruptcy, with- 
in Bankr. Act, | 25a, not a controversy in bank- 
ruptcy, within section 24a. — Barton Lumber 
& Brick Co. V. Prewitt, 231 F. 919. 

«@=5>467 (U.S.C.CA.) Although a court of bank- 
ruptcy allowed a number of claims by a single 
general order, for the purposes of an appeal 
such order must be treated as several.— Fred- 
erick V. Citizens' Nat. Bank, 231 F. 667. 
<8=»467 (U.S.C.C.A.) Where the testimony was 
taken before the referee, his finding of facts, 
affirmed by the District Judge will not be re* 
jected on appeal on anything less than a dem- 
onstration of a plain mistake. — ^>^'^alter A. Wood 
ATowing & Reaping Mach. Co. v. CroU, 281 F. 
679. 
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(9=9467 (U.S.C.O.A.) The finding of the master 
and the lower court that a false statement made 
by a bankrupt was not made with intention to 
deceive must be sustained on appeal, unless an 
obvious error of law or serious mistake of fact 
anpears.— Aller-Wilmes Jewelry Co. v. Osbom, 
23X F. OUT. 

Vn. COSTS AND FEES. 

«=»482(1) (U.S.C.C.A.) A bankruptcy court 
should not be called upon to settle differences 
between counsel for the petitioning creditors as 
to what proportion of the total sum allowed 
them jointly each should receive. — ^Hall v. Rey- 
nolds, 231 F. 946. 

VIU. OFFENSES AGAINST BANK- 
RUPT I.AWS. 

^=»485 (U.S.C.CA.) In view of Bankr. Act, I 
2i9b, d. 2, the mere omission of property from a 
schedule is not a fraudulent concealment from 
the trustee, under Bankr. Act, § 29b, cl. 1.— 
Gretsch v. United States, 231 F. 57. 
«=>485 (U.S.C.CA.) Under Bankr. Act, S 1. 
cl. 22, concealment of property, where it was 
physically converted and concealed before bank- 
ruptcy, contemplates continued concealment 
thereafter.— Glass v. United States, 231 F. 65. 

The construction of continuous concealment of 
property in civil cases under Bankr. Act. § 14b, 
applies to the concealment under the criminal 
section, 29b.— Id. 

^=>493 (U.S.C.C.A.) Only the court where the 
positive act of converting or retaining the phys- 
ical property was done has jurisdiction or the 
offense of fraudulently concealing property from 
the trustee in bankruptcy.— Gretsch v. United 
States, 231 F. 57. 

The court in which a voluntary petition in 
bankruptcy was filed has no jurisdiction, under 
Const Amend, art. 6, of the offense of fraudu- 
lently concealing property which waa never 
within that district, notwithstanding Bankr. 
Act, § 5c.— Id. 

^=s>495 (U.S.C.CA.) Evidence that defendant 
removed his books and disposed of goods shortly 
before the petition was filed against him held 
admissible to show a scheme from which an in- 
ference of subsequent concealment could be 
drawn.— Glass v. United States, 231 F. 65. 

BANKS AND BANKING. 

See Bankruptcy, ^s»14. 

HI. FUMOTIOMS AND DEALINGS. 

«=>140(1) (U.S.D.C.) That bank's refusal to 
pay check was basea upon mistake of fact held 
not to make the bank liable to the bolder of the 
check in view of Negotiable Instruments Law 
N. Y. § 325.— -Eastman Kodak Co. v. National 
Park Bank, 281 F. 320. 

^=>I40(3) (U.S.D.C.) Check presented through 
clearing house and returned with statement, **No 
instructions to pay, present again," held not ac- 
cepted by the drawee.— Eastman Kodak Co. v. 
National Park Bank, 231 F. 320. 
«=3l40(7) (U.S.D.C.) Owner of draft held to 
have no equities superior to other creditors of 



drawer entitling it to have drawee adjudged to 
hold the amount of the draft as a trustee for it. 
—Eastman Kodak Co. v. Nati^wal Park Bank, 
231 F. 320. 

IV. NATIONAI. BAKKS. 

<d=>2ai (U.S.D.C.) After a national bank has 
voted to go into liquidation, pursuant to Rev. 
St. S§ 5220, 5221 (Comp. St. 1913, f§ 9806, 
9808), and a liquidator has been appointed, a 
creditor cannot obtain a judgment lien on its 
property.— Merchants' Nat. Bank of Richmond 
V. National Bank of lillington, 231 F. 656. 

BAR. 

.See Judgment, ^s»570. 

BEQUESTS. 

See Wills. 

BILL OF UDING. 

See Carriers, «=»56; Shipping, «=>182, 142. 

BILL OF REVIEW. 

Sec Equity, <e=>447, 457. 

BILLS AND NOTES. 

See Assignments, ^=s>49; Bankruptcy, ^=»182, 
309, 330; Banks and Bbnking, ^s»140; 
Maritime Liens, ^=»43; Payment, ^=»18. 

VI. FRUSENTMENT, BEMAKD, NO- 
TICE. AND PROTEST. 

^=>397 (U.S.G.O.A.) The insolTettcy of the mak- 
er of a note, though known to the indorser does 
not excuse presentment and notice of dishonor. 
— Orandison v. Robertson, 281 F. 785. 
(®==>402 (U.S.C.G.A.) The president and treasnr- 
er of a corporation, who indorse its note, are 
entitled to presentment to fix their liability.— 
Grandison v. Robertson, 231 F. 785. 
^=>4I4 (U.S.C.CA.) The president and treas- 
urer of a corporation, who indorse its note, are 
entitled to notice of nonpayment to fix their lia- 
bility.— Grandison ▼. Robertson, 231 F. 785. 

VII. PAYMENT AND DISCHARGE. 

€==>429 (U.S.D.C.) Check presented at clearing 
house and credited to payee, but subsequently on 
the same dav returned by the drawee, held not 
paid, though the payee in form repaid the 
amount to the drawee.— Ektstman Kodak Co. v. 
National Park Bank, 231 F. 320. 

BONA FIDE PURCHASERS. 

See Bankruptcy, ^=^182. 

BONDS. 

See Aliens, ^s»54; Mortgages. ^=»596, 597; 
Municipal Corporatkmt, 4ip918~931; Prin- 
cipal and Surety ; Railroads, ^=>154. 

BOOKS OF ACCOUNT. 

See Bankruptcy, ^s^SSi. 
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BRIDGES. 

K. ESTABUSHMENT, CONSTRUCTION, 
AND MAINTENANCE. 

<S==>20(4) (U.S.D.O.) In action against bridge 
contractor for loss of bridge through undermin- 
ing of center pier piling, defendant could not 
escape liability on conjecture that the under- 
mining might have gone below piers driven to 
any depth.— Lincoln County v. Coast Bridge Co., 
231 F. 468. 

®=>20(5) (U.S.D.O.) Acceptance of bridge by 
county waived only such of contractor s de- 
faults as were discoverable by reasonable in- 
spection.— Lincoln County V. Coast Bridge Co., 
231 F. 468. 

^==>20(6) (U.S.D.C.) County's damages against 
bridge contractor for loss of bridge, which col- 
lapsed, leaving only shore piers and approaches 
standing, held to be full contract price as for 
total loss, county not being required to incor- 
porate standing portions In new bridge to miti- 
e^te damages.— Lincoln County y. Coast Bridge 
Co.. 231 F. 468. 

BRIEFS. 

See Criminal Law» «s»1178. 



BROKERS. 



See Factors. 



CANCELUTION OF INSTRUMENTS. 

See Aliens, $=:971^ ; Appeal and Error, ^=a 
1000; Compromise and Settlement, ^=:»19. 



See Shipping. 



CARGO. 
CARRIERS. 



See Shipping. 

n. CABBIAGE OF GOODS. 

<B) Bill* of Ladlnff, illilppliiff Receipt*, 
and Speelal Contracts* 

<&=s>56 (U.S.p.C.) A transfer of the bUl of lad- 
ing and invoice for goods sold to a bank as col- 
lateral security for a note, to enable the bank 
to receive the purchase price, is an absolute 
transfer.— Brown Bros. Co. v. Smith Bros. Co., 
231 F. 475. 

^=:>58 (U.S.D.C.) Notice to a buyer to remit 
directly to a bank, to which the bill of lading 
and invoice had been transferred, is notice that 
the aoconnt had been pledged.—Browa Bros. 
Co. V. Smith Bros. Co., 231 F. 475. 

CAUSE OF ACTION. 

See Action. 

CERTinCATE. 

See Aliensj ^s»71^ ; Corporations, ^5»09. 



CHANCERY. 



See Equity. 



CHARACTER. 

See Criminal Law, ^=»776. 

CHARGE. 

By carrier, see Carriers; Commerce, ^=^86. 
By electric company, see EJlectricity, 4=>11. 
To jury, see Criminal Law, «=5>776-839 ; Trial, 

CHARTER PARTIES. 

See Shipping, <8=>41, 68, 14T-153. 

CHATTEL MORTGAGES. 

See Bankruptcy, ^=s>398; Corporations, ^s» 
547. 

CHECKS. 

See Banks and Banking, ^=»140; Bills and 
Notes. 

CHILDREN. 

See Guardian and Ward. 

CHINESE 

See Aliens, «»31. 

CIRCUIT COURTS OF APPEALS. 

See Conrta, «=>4jOO. 

CIRCUMSTANTIAL EVIDENCL 

See Criminal Law, «3»824, 1068. 



CITATION. 



See Process. 



CITIES. 

See Municipal Corporations. 

CITIZENS. 

See Aliens; Indians. 

<g=>II (tJ.S.D.C.) One may be a citizen of the 
United States, and yet not a citizen of any state. 
—Hough V. Soci6t6 Electrique Westlnghouse de 
Russie, 231 F. 341. 

^=>I3 (U.S.D.C.) A citizen may throw off his 
allegiance to this country if he desires, especial- 
ly in view of Rev. St. S 1999 (Comp. St. 1913, f 
3955), declaring that the right of expatriation 
is a natural and inherent right of all people. — 
United States v. Howe, 281 F. 546. 

Mere residence in a foreign country, even 
by a naturalized American, has no effect apon 
such person's citizenship.— Id. 

Act March 2, 1907, S 2, as to presumption of 
loss of citizenship from residence in foreign 
country, held valid even as against naturalised 
citizen returning to land of his birth before it 
was Da8sed.^~~I d 

Under Act March 2, 1907, § 2, naturalized 
citizen returning after residence of two years 
in the land of bis birth held presumptively an 
alien, especially in view of Naturalizatioii 
Convention of 1809 with Sweden.—Id. 

Presumption of loss of citizenship from resi- 
dence abroad, under Act March 2^ 1907, | 2, 
held rebuttable.— Id. 
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CLAIMS. 

See Bankruptcy, <d=s>309-348 ; Exemptions, ^=s> 
116; Mechanics' Liens, <8=>1S6; Patents, 
<e=s>167, 170. 

COLLATERAL ATTACK. 

See OorporationB, ^=»29; Judgment, ^s»512. 

COLLISION. 

Vn. VESSEIiS AT REST, AT ANCHOR, 
OR AT PIERS. 

<e=>70 (U.S.C.C^.) New York City Charter, } 
879, prohibiting vessels from lying at the end 
of a ^ier, construed, and held not to apply to a 
car float hanging below a pier by a line.— The 
AUemania, 231 F. 942. 

^=>71(2) (U.S.C.C.A.) A steamship entering a 
slip in the North River held solely in fault for 
a collision with a car float, which was lying be- 
low a pier to which it was made fast by a line, 
and which was in full view of the moving 
steamer.^The AUemania, 231 P. 942. 
^=s>7l(2) (U.S.D.O.) A transfer tug, which caus- 
ed a car float which it was landing at a railroad 
terminal to come into collision with a moored 
float, held solely liable for the injury.— The 
Transfer No. 22, 231 F. 776. 
<®=>7I(3) (U.S.O.O.A.) Owner of a catamaran, 
so loaded with piles that some projected beyond 
the others under water in a slip, held liable 
for injury to a tug by striking the same- 
Arthur Ackerman Lighterage Co. v. City of 
New York. 231 F. 450. 

X. NARROlXr CHANNELS, HARBORS, 
RIVERS, AND CANALS. 

es»91 (U.S.O.C.A.) A steamship and dredge 
both held in fault on the evidence for a colli- 
sion at night on the Delaware river.— The A. A. 
Raven, 231 F. 380. 

Xn. SUITS FOR DAHAGES. 
(A) Rlvlkt of Action and Defenses. 

^=s>il5 (U.S.C.O.A.) A scow, although under 
demise to a charterer, held liable in rem for in- 
jury to another scow in collision.— The Willie, 
231 F. 865. 

CD) Damaves. 

«=s»l29 (U.S.CC.A.) The United States held 
entitled to recover as a part of collision dam- 
ages for the wages and maintenance of the 
crew of a dredge during the reasonable time 
fixed by the court for making repairs.— The A. 
A. Raven. 231 F. 380. 

COMBINATIONS. 

See Conspiracy; Patents, $5»26i» 

COMMERCE. 

See Carriers; Shipping. 

I. POWER TO REGltliATE IN GEN- 
ERAL. 

<S=a>a m.8.aC.A.> Under wectionB 1. 0. and 15 
of the act to regulate commerce, as amended 



June 18, 1910, and sections 2 and 12, a clause 
in a contract for an interstate telegram requir- 
ing a notice of claim for damages to be filed 
is not invalidated by Const. Okf art. 23, ft 0. 
—Gardner v. Western Union Telegraph Co., 231 
F. 405. 

II. SURJEOTS OF REGUUkTION. 

^=»27 (U.S.CC.A.) A telegraph lineman, erect- 
ing poles to be used in directing trains of a com- 
pany engaged in interstate commerce, is em- 
Sloyed in interstate commerce.- Coal & Coke 
Ly, Co. V. Deal, 231 F, 604. 
One engaged in employment necessary to the 
maintenance of any instrumentality essential to 
the operation of a road used in interstate com- 
merce is employed in interstate commerce.— Id. 

IV. INTERSTATE COMMERCE COM* 
MISSION. 

$=>85 (U.S.C.C.A.) The question whether a 
regulation by an interstate telegraph company 
requiring notice of claim to be given within 
60 days is reasonable is for the Interstate Com- 
merce Commission to detei'mine. — Gardner v» 
Western Union Telegraph Co.. 281 F. 405. 
«=»86 (U.S.D.C.) Order of Interstate Com- 
merce Commission held void, as suspending long 
and short haul clause of Act Feb. 4, 1887, § 4, 
as amended by Act June 18. 1910, § 8, without 
application and hearing.— Merchants' & Manu- 
facturers* Traffic Ass'n of Sacramento v. Unit- 
ed States, 231 F. 292. 

<&=>93 (U.S.D.C.) Under Act Feb. 4. 1887, 5 13, 
as amended by Act June 18, 1910, § 11, Act Feb. 
19, 1903, I 2, and equity rules 37, 88 (198 Fed. 
xxviii, xxix, 115 C. C. A. xxviii, xxix), city and 
traffic associations held authorized to sue to en- 
join enforcement of order of Interstate Com- 
merce Commission.— Merchants' & Manufactur- 
ers' Traffic Ass'n of Sacramento v. United 
Stotes, 231 F. 292. 

COMMERCIAL PAPER. 

See BiUs and Notes. 

COMMISSION AND COMMISSIONERS. 

■See Commerce, <^=»85, 86, 93 ; Electricity, «=» 
11; Municipal Corporations, ^=»920. 

COMMISSION MERCHANTS. 

See Factors. 

COMMISSIONS. 

See Bankruptcy, 4=>868. 

COMMON CARRIERS. 

See Carriers. 

COMPENSATION. 

See Bankruptcy, ^=>223, 308* New8paper% 
^s»5; Receivers, $=»ld8; Salvage, ^=>S6. 

COMPETITION. 

See Trade-Marks and Trade-Names, ^s»70. 
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COMPOSltlOriS WITH CREDITORS. 

See Bankruptcy, ^=»384; Compromise and 
Settlement. 

COMPROMISE AND SETTLEMENT. 

Sec Payment. 

^=>6(1) (U.S.C.CA.) Compromise by receiver 
of corporation of claims of parties asserting 
claims against assets received from another 
company, of which they were creditors, held 
justified.— American Dist. Steam Co. v. Walter- 
mire. 231 F. 412. 

e=»9 (U.S.C.CA.) Majority stockholder, who 
sold stock and assumed corporation's debts, and 
subsequently asserted them against purchaser's 
receiver because of its default in payment, held 
not seeking to rescind, but rather insisting upon 
specific performance.— American Dist. Steam 
Co^ v. Waltermire, 231 F. 412. 
<g=»l9<l) (U.S.C.CA.) That a receiver, in re- 
porting a compromise, reported only his con- 
clusion as to creditor's claim, without exhibit- 
ing contract, held not to justify cancellation 
of receiver's certificates, when creditor could 
not be put in statu quo.— American Dist. Steam 
Co;. V. Waltermire. 231 F. 412. 

After sales and mingling of proceeds, heldt 
that creditor of corporation in receivership 
could not be put in statu quo upon cancellation 
of receiver's certificates issued in compromise of 
its claim. — Id. 

<S=»23(3) (U.S.C.CA.) Evidence held not suffi- 
cient to justify setting aside a contract of set- 
tlement for personal injuries to a passenger for 
fraud or mistake.— Wilson v. Sands, 231 F. 921. 

CONCEALMENT. 

See Bankruptcy, €=»485-495. 

CONCLUSION. 

See Pleading, ^=>8. 

CONCLUSIVENESS. 

See Appeal and Error. <g=»999, 1009, 1010; 
Judgment, <@=»675; Pleading, ^=^36. 

CONDITIONAL SALES. 

See Sales, «=>451, 454, 465. 

CONDITIONS. 

See Public liands, ^=»38. 

CONFLICT OF LAWS. 

See Sales, <S3>55, 4S1. 

CONSmERATiON. 

See Compromise and Settlement, ^=^96, 9. 

CONSIGNMENT. 

See Sales, «=>8. 



CONSPIRACY. 

XL ORIMINAI. RESPONaiBII.ITT. 
(B) Prosecution and Pnnlslin&ent. 

<&=>43(6) (U.S.O.C.A.) An indictment charginc 
a conspiracy to conceal, contrary to Cr. Code, I 
37, property belonging to a copartnership which 
subsequently filed a voluntary petition in bank- 
ruptcy, held sufficient— Frankfurt v. United 
States, 231 F. 903. 

(®=>43(10) (U.S.C.CA.) Indictment, charging in 
general terms a conspiracy to defraud the Unit- 
ed States, held not suflScient to charge a con- 
spiracy to defraud the United States of customs 
duties in connection with imiwrted coal.— 
Smith V. United States. 231 F. 25. 
^=>4B (U.S.C.CA.) Evidence held to make 
questions for jury as to whether United States 
was defrauded of customs duties in connection 
with imported coal as result of conspiracy be- 
tween defendants.— Smith v. United States, 231 
F. 25. 

CONSTITUTIONAL LAW. 

See Commerce, ^=»S; Corporations, ^s»99; 
Courts, ^x=>366; Homestead, ^s>115; Judg- 
ment, «8=»828. 

II. CONSTRUCTION, OPERATION, 

AND ENFORCEMBNT OF CON- 

STITUTIONAI. PROVISIONS. 

<g=>46(l) (U.S.C.CA.) Courts will never pa» 
on the constitutionality of a statute, unless it 
is absolutely necessary.— Weyman-Bruton (yo. t. 
Ladd, 231 F. 898. 

lU. DISTRIBUTION OF GOrVBBN- 

MENTAX POWERS AND 

FUNCTIONS. 

(B) Jndiclal Power* and Functions. 

<®=s>73 (U.S.D.O.) Regulations by the Secretary 
of Agriculture under the Meat Inspection Act, 
based on findings that in fact certain prohibited 
practices render a food product unsound or un- 
wholesomp, are not reviewable by the courts.— 
St. Louis' independent Packing Ca v. Houston, 
231 F. 779. 

CONSTRUCTION. 

See Contracts, <&=»170; Corporations, ^=>478; 
Statutes, <g=>217; Wills, <©=»440, 456, 537, 
616. 

CONSTRUCTIVE NOTICE 

See Notice, ^=:>6. 

CONSTRUCTIVE TTOSTS. 

See Trusts, <S=>102. 

CONTINUANCE. 

See Appeal and Error, ^C9966. 

^=»7 (U.S.C.CA.) Th« ruling of the trial court 
on an application for a continuance is a da^ 

I of discretion.— Pennsylvania Co. v. Fanger, 231 

I F. 851. 
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CONTRACTOR'S BOND. 

See Principal and Surety, ^s»39-162. 

CONTRACTS. 

See Accoant Stated; Alteration of Instru- 
ments; Assignments; Bankruptcy, ^c»140, 
184 ; Bills and Notes ; Bridges, ^=s>20 ; Com- 
merce, ^=»8, 85 ; Compromise and Settlement, 
^s:923; Corporations, <g=>374, 574 ; Evidence, 
^=5>69; Liens; Mechanics* Liens; Patents, 
^=5>195; Payment; Principal and Surety; 
Sales; Salva^, «==>36 ; Seamen, «=»7; Tele- 
graphs and Telephones, ^=»54; Trial, ^» 
260; Warehousemen, ^=»26. 

n. OON8TBT7CTIOW AND OPERA- 
TION. 

(A) General Rnlen of Conntmetlon. 

^=»I70(1) (U.S.D.C.) Where, during the entire 
course of business between the parties to a con- 
tract, it was treated as one of consignment, and 
not of sale, their construction is entitled to 
consideration.— In re Thomas, 231 F, 513. 

IV. RfiSCXSSION AlCD ABAXDON- 
MEKT. 

ie=>26l(e) (U.S.C.C.A.) a letter by archUects, 
who had agreed to build for a fixed sum, that 
they would prefer not to do the work if the 
limit were insisted on, held not a refusal to do 
it, which authorized rescission by the other par- 
ty.— Hoggson Bros. V. First Nat. Bank of Eos- 
well, 231 F. 869. 

VI. ACTIONS FOB BREACH. 

<S=:>353(8) (U.S.C.C.A.) An instruction in an 
action for breach of a contract by which plain- 
tiff was to do certain work for defendant in the 
construction of a roundhouse held erroneous.— 
Western Maryland By. Co. v. Eastern Cement 
Gun Co., 231 F. 620. 

CONVEYANCES. 

See Assignments; Mortgages: Public Lands, 
«=»178. 

COPYRIGHTS. 

n. TITUS, COKVETANCE8, CON. 
TBACTS. ANB BEOUUkTIONS. 

^=>48 (U.S.C.C.A.) Oral evidence of a written 
license to use copyrighted matter may be disre- 
garded, where the licensor was not the owner of 
the copyright at the time the license was claim- 
ed to have been given.— Historical Pub. Co. v. 
Jones Bros. Pub. Co., 231 F. 63a 

HI. INFBIIIOSMBKT. 
(A) IVliat Oonstitvtes Infvln«em*mt. 

^=s>55 (U.8.C.C.A.) A copyright of a story held 
not infringed by a moving picture play, where 
the common plot was old and the embellish- 
ments which added literary value to the story 
were not reproduced in the play.— London v. Bio- 
graph Co., 231 F. 696. 



(B) AeUOA«. 

^=s>76 (U.S.C.C.A.) A contract for the future 
sale of a copyright gives the buyer an equitable 
title which is sufficient interest to sustain a bill 
by both buyer and seller to restrain infringe- 
ment-Historical Pub. Co. V. Jones Bros. Pub. 
Co.. 231 F. 638. 

♦=»85 (U.S.O.C.A.) Where R., in violation of 
agreement to assign musical compositions to de- 
feedsnts^ assigned to other parties, who stood in 
his shoes, held, that they could not enjoin de- 
fendants from infringing their copyright.— T. B. 
Harms & Francis, Day & Hunter v. Stem, 231 
F. 645. 

Rule that injunction will not be granted to 
one not doing equity and coming into court ^ith 
onclean hands held to apply to injunction to 
protect copyright— Id. 

^=»86 (U.S.C.C.A.) Complainant whose owner- 
ship of a copyright at the time of suing was ad- 
mitted, is entitled to injunction, though there 
was no evidence of ownership at the time of 
previous infringement— Historical -Pub. Co. v. 
Jones Bros. Pub. Co., 231 F. 638. 

Injunction against infringement of a copy- 
right should be limited to the parts of the publi- 
cations shown to infringe, where tho9e parts can 
be separated from the rest.— Id. 

CORPORATIONS. 

See Bankruptcy, ^s»51; Banks and Banking; 
Carriers; Compromise and Settlement, ^» 
6-19; Courts, <8=>2r4, 280; Electricity, «®=> 
11; Evidence, ^=»389; Insurance; Internal 
Revenue, ^=>9; Municipal Corporations; 
Railroads; Receivers, ^=s>206; Street Rail- 
roads; Telegraphs and Telephones. 

X. UrCOBPORATION ABB OBQAN- 
IZATION. 

«=»2e(l) (U.S.O.O.A.) The filing of articles of 
incorporation in compliance with Qen. Code 
Ohio, § 8627, held to create a corporation at 
least de facto, for the purpose of suing or being 
sued.- Kardo Co. v. Adams, 231 F. 950. 
<8=»29(1) (U.S.C.O.A.) The rule that equity 
may disregard corporate forms cannot be invok- 
ed for the benefit ot one who has done the cor- 
poration a wrong.— Kardo Co. v. Adams, 231 F. 
950. 

^s>29(^ (U.S.C.C.A.) When the fact of the 
existence of a corporation de facto is establish- 
ed, its existence de jure cannot be attacked col- 
laterally, but only by the state in a direct pro- 
ceeding.— KardoCo. V. Adams, 231 F. 950. 

Complainant in a suit for infringement of 
patents held a de facto corporation, and the 
legality of its organization not subject to col- 
lateral attack by defendant.— Id. 

IV. CAPITAI., STOCK, AMD DlVl- 



<C) lM«e of CttrMSiMitMi. 

«=»99(1) (U.S.C.C.A.) Under Const. S. C. art. 
9, I 1(J, and Civ. Code 1912, § 2889, as well as 
independent thereof, corporation held not au- 
thorized to bind itself to pay for stockholders* 
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purchase of sttx'k.— Sbumpert t. National State 
Bank of Ck)lumbia, 231 F. 82. 

Other stockholders and existing creditors held 
entitled to protection of rule that corporation 
cannot bind itself to pay for stock on behalf of 
stockholder, in the absence of waiver or estop- 
pel.-Id. 

V. MEBffBEBS AND STOCKHOLDERS. 

(D) lilabtlltsr for Corporate Debt* and 
Aot«. 

<S=»232(1) (U.S.C.C.A.) Corporate cr^itors can- 
not, under Acts W. Va. 1882, c. 96, § 24. hold 
stockholders liable on the ground that their 
subscriptions had not been paid, where tiiere 
was no fraud in transactibn in which Btock was 
issued for property.— Maryland Rail Ck). ▼. Tay- 
lor, 231 F. 119. 

VI. OFFICERS AND AGENTS. 

(A) Bleetton or Appointment» <iiialillca« 
tlon* and Tenure. 

<es9282 (U.S.C.CA.) In the absence of fraud or 
a dishonest purpose, that a stockholder obtained 
his stock by gift or holds it on a trust does not 
disqualify him as a director.— Kardo Co. ▼. 
Adamst 231 F. 950. 

Vn. CORPORATE POWERS AND 
LIARIUTIES. 

(A) Extent and Exercise of Power* in 
General. 

<S=>374 CU.S.C.O.A.) Under Gen. St. Kan. 1909, 
f§ 1699, 1701, the adoption as a corporate name 
of "M. Mill & Elevator Co." does not deprive 
the corporation of the power contained in its 
charter to make contracts for the sale of grain. 
—Manchester Mill & Elevator Co. v. Strong, 
231 F. 876. 

<&=>377a) (XJ.S.O.O.A.) Under the law of Ohio, 
no fraud appearing, the representatives of a cor- 
poration may subscribe for it to the capital 
stock of another corporation caused by it to be 
formed by them.— Kardo Co. v. Adams, 231 F. 
950. 

(B) Representation of Corporation by Of- 
fleevs and Affente. 

<®=»423 (U.S.C.CA.) Corporation held liable 
for agent's slanderous words while transacting 
its business and in connection therewith.— 
Grand Union Tea Co. v. Lord, 231 F. 390. 

Defendant held liable where its manager, 
while making inventory of store in charge of 
plaintiff, told person, inquiring for plaintiff, 
that his stock and cash were short.— Id. 
«=»425(4) (U.S.C.C.A.) A milling and elevator 
company held estopped to deny the authority of 
its chief executive officer, whom it had held out 
as its general manager, to make contracts.— 
Manchester Mill & Elevator Co. r. Strong, 231 
F. 876. 

(D) Contraet« and Indebtedneiie. 

<©=»477(1). (U.8.aO.A.) Corporate mortgage, ex- 
ecuted as part of transaction whereby entire 
stock was sold, held valid to extent of corporate 
debt for which former stockholders gave their 
•own notes, assigning the mortgage as security., 
.— iShumpert jl . NatK^nal State Bank of Colum- 
bia, 231 F. 82, 



<3=»477(3) (U.S.C.C.A.) Stockholders held au> 
thorized in equity to bind corporation by sale 
or mortgage for their own benefit as against 
themselves and subsequent creditors or stock- 
holders with notice of the conveyance or mort- 
gage and its purposes.— Shumpert v. National 
State Bank of Columbia, 231 F. 82. 
<$=>478 (U.S.C.C.A.) Rights of bank holding 
notes of former stockholders for corporate debt 
secured by corporate mortgage held not affected 
by permitting payments on the mortgage to the 
former stockholders, the original mortgagees. — 
Shumpert v. National State Bank of Columbia, 
231 F. 82. 

^=»479 (U.S.C.CA^ A trustee in a corporation 
mortgage held justined in declaring the debt due 
and foreclosing on default in payment of inter- 
est, where the mortgagor was in the hands of 
receivers,— Guaranty Trust Co. of New York v. 
International Steam Pump Co.. 281 F. 694. 

VUI. INSOI.VENOT AND BEO£IV£BS. 

(®=>542(3) (U.S.C.CA.) Subsequent creditors 
held entitled to attack corporate mortgage for 
stockholders' benefit, unless they have notice, 
not only of the mortgage, but of its purpose.— 
Shumpert v. National State Bank of Columbia, 
231 l\ 82. 

«=»544r2) (U.SaO.A.) Unpaid balances due 
on stock subscriptions constitute a trust fund 
for corporate creditors.— Maryland Rail Co. v. 
Taylor, 231 F. 119. 

<g=>547(4) (U.S.C.C.A.) Recorded bills of sale 
and chattel mortgage executed by corporation 
held to put subsequent creditors on notice that 
it was to secure debt of the stockholders, so 
that they could not attack its validity.— Shum- 
pert v. National State Bank of Columbia, 231 

F. Oib. 

^=>552 (U.S.C.CA.) Consent of directors of a 
corporation to the appointment of receivers held 
to have been given in good faitli, and not 
through fraud or collusion.— Quaranty Trust Co 
of New York v. International Steam Pump Co., 
231 F. 594. 

<^=>560(1) (U.S.CCA.) It is the duty of receiv- 
ers appointed for a corporation in a creditors' 
suit, on the maturity of interest on a mortgage, 
a failure to pay which will render the mortgi^ 
foreclosable, to apply to the court for instruc- 
tions.— Guaranty Trust Co. of New York t. In- 
ternational Steam Pump Co., 231 F. 594. 

IX. REIKCORPOBATION AND BEOR- 
OANIZATION. 

<5=»574 (U.S.D.C) A contract made by a bond- 
holders' committee under a plan to reorganise 
a corporation, by which it pledged the proper- 
ty purchased at foreclosure sale, held void for 
want of authority in the committee to make it 
—Titus V. United States Smeltinf, Refining & 
Mining Exploration Co. 231 F. 205. 

The words "prior lien," used in a proposed 
plan for reorganization or a corporation provid- 
ing that the property of the old company should 
vest in a new one free and clear except for a 
prior lien to be created by the committee, mean 
a first or .superior, lien, and not one necessarily 
antecedent in .tifliie.-«rld. 
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Xn. FOREIOH OOBPOftATIOHB. 

<S=»642(1) (U.S.D.C.) To be doine busineas in 
a jurisdiction the business done ny a foreign 
corporation must be such in character and ex- 
tent as to warrant the inference that it lias sub- 
jected Itself to the jurisdiction.— Smithson v. 
Roneo, 231 F. 349. 

«©=»642(6) (U.S.D.C.) Making of contract with- 
in jurisdiction may render it subject to its 
laws, and officer making it would be engaged 
in business for corporation ; but casual place 
where transaction was had is not a place of 
business or office.— Smithson v. Roneo, 231 F. 
349. 

Taking advantage of casual presence in lo- 
cality to arrange for business directly held not 
the doing of business, and maintenance of place 
of business by corporation, unless this is but 
a subterfuge or cloak.— Id. 
«=>668(7) (U.S.D.C.) In suit against English 
corporation, which owned stock in New York 
corporation, service of process on managing di- 
rector while in the country on pleasure trip, 
during which he conducted some business ne- 
gotiatioDB, held not a valid service.— Smithson 
V. Roneo, 231 F. 349. 

Foreign corporation held not entitled to ob- 
ject to service on officer who, <m pleasure trip, 
exercises official connection witb company m 
conduct of its ordinary busineBS, and is served 
in such capacity.— Id. 

«8=»668(14) (U.S.C.C.A.) West Virginia state 
court held to acquire jurisdiction in action 
against foreign corporation by levy under at* 
tachment and execution of order of publication, 
under Code W. Va. 1913, c. 124, 1 11 (see. 4747). 
—Missouri Valley Bridge & Iron Co. v. Blake, 
231 F. 417. 

<&s>674 (U.S.D.C.) Whether corporation is do- 
ing business, and has soffidently defined place 
of business, so as to be liable to service within 
district, held primarily a question of fact.— 
Smithson v. Roneo, 231 F. 349. 

COSTS. 

V. AMOUNT. BATE. AlfB ITEMS« 

193 (U.S.D.O.) Cost of internal revenue 



stamps affixed to deed of special master in chan- 
cery held to be taxed as part of the costs.— 
Crawford v. New South Farm & Home Co., 231 
F. 999. 

COURT RULES CITED. 

Equity Rule 22—231 F. 654. 
Equity Rule 22-231 F. 882. 
Equity Rule 37-231 F. 671. 
Equity Rule 37—231 F. 950. 
Equity Rule 37, 38-231 F. 292. 

COURTS. 

See Abatement and Revival, €=::>12; Admiral- 
ty, ^=>21; Aliens, ^=»31: Appeal and Er- 
ror; Bankruptcy, €==>11, 14, 210, 219, 493; 
Corporations, <5=»608; Equity, «S=»46. 117; 
International Law, ^s»10: Judgment, ^=» 
828; Prohibition; Removal of Causes. 



I. NATirBE^BXTENT, AITB EXERCISE 
OF JURISDIOnOK IN GENERAI.. 

<g=»37Cl) (U.S.C.C.A.) Where a federal court 
has jurisdiction because of the subject-matter of 
the suit, a defendant may waive complainant's 
corporate capacity to sue, which is an issuable 
fact.— Kardo Co. v. Adams, 231 F. 950. 

Vn. tJNlTED STATES COURTS. 

(A) Jari«dlctlon and Powers in Oeneral. 

^=»270 (U.S.C.C.A.) An alien can maintain a 
suit against a citizen only in the district of his 
residence, unless defendant waives his personal 
privilege to be sued only in such district.— Le- 
high Valley Coal Co. v. Washko, 231 F. 42. 

(S=»274 (U.S.D.C.) A British corporation can 
be sued m a United States court only in a dis- 
trict where it can be validly served.^Smitbson 
v. Koneo, 231 F. 349. 

«S=»275 (U.S.C.C.A.) On allegations that plain- 
tiff was a citizen and a resident of New York 
City, and that defendant was a Pennsylvania 
corporation, an action was properly brought 
in thtf Southern district of New York.— Lehigh 
VaUey C^al Co. v. Washko, 231 F. 42. 

^=s>276 (U.S.C.C.A.) Defendant, knowing that 

Slaintiff is alien suing in wrong district, may 
ismiss or proceed to trial, but, if not advised 
of plaintifiPs alienage, may raise the point at 
the trial.— Lehigh Valley Coal Co. v. Washko, 
231 F. 42. 

Defendant, taking no step to stop further 
prosecution of suit brought in wrong district, 
held to waive his right— Id. 

Defendant held to have waived objection to ac- 
tion by alien in wrong district by moving to 
dismiss on that ground, and on the further 
ground that no cause of action had been proved. 
-Id. 

«©=>276 (U.S.D.C.) Under Act March 3, 1887, 
as amended by Act Aug. 13, 1888^ held, that 
alien's right to object to place of suit or to any 
defect in service may be waived.*-Smith8on v. 
Roneo, 231 F. 349. 

<e=»277 (U.S.C.C.AJ Where facts appear indi- 
cating that plaintifir is suing in wrong district, 
held, that trial may be suspended for production 
of witnesses on issue of defendant's Knowledge 
thereof when it appeared, joined issue, or went 
to trial.— Lehigh Valley Coal Co. v. Washko, 
231 F. 42. 

Issue as to defendant's knowledge that ac- 
tion is brought in wrong district, when it ap- 
peared, joined issue, or went to trial, held de- 
terminalble by the judge.— Id. 

Refusal to dismiss when it appears at trial 
that defendant did not know averments of citi- 
zenship and residence were untrue and that ac- 
tion was brought in wrong district held error. 
— Id. 

<$=s>280 (U.S.C.O.A.) A District Court has no 
power, inherent or statutory, to inquire sua 
sponte into the complainant's corporate ca- 

Sacity to sue, where it has jurisdiction and 
efendant b^ pleading to the merits has waived 
that question; Judicial Code, |§ 24(7), 37« not 
applying.— Kardo O. v. Adams. 231 F. 950. 
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(B) Jvrifldietion Dependent on Hatnre of 
Snbjeet-Motier. 

^=s>28l (U.S.D.C.) In suit to have drawee of 
check adjudged a trustee for holder, there being 
diversity of citizenship, court held to have juris- 
diction, as it would be disposed of whether at 
law or in equity.^Eastman Kodak Co. v. Na- 
tional Park Bank, 231 P. 320. 

C=s>299 (U.S.G.O.A.) Where, in action against 
attorneys for neglecting to defend, declaration 
did not show existence of defense, held, that it 
failed to show amount within court's jurisdic- 
tion, even though attorneys were liable for nom- 
inal damafces.--Maryland Casualty Co. v. Price, 
231 F. 397. 

(O Jurisdiction Dependent on Citlsen* 

■lilPt Resldenee, or Oharaoter 

of Parties. 

«s»303(2) (U.S.C.O.A.) An action in trespass 
or suit for injunction against a state officer for 
unauthorized acts is not an action or suit 
against the state.— Weyman-Bruton Co. t. Ladd, 
231 F. 80a 

(B) Procednre* and Adoption of Praotloe 
of State Coart«« 

«=>335a) (U.S.C.C.A.) Rev. St. § 914 (Comp. 
St 1913, § 1537), does not require United 
States courts, in the trial of equity causes, to 
conform with the procedure in like iC^uses in 
the state courts.r-Waldo v. Wilson, 231 F. 654. 

<S=>336 (U.S.CO.A.) Rev. St. § 914 <Comp. St. 
1913, f 1537), does not require United States 
courts in the trial of admiralty causes to con- 
form with the procedure in like causes in the 
state courts.— Waldo v. Wilson. 231 F. 654. 

<&=>343 (U.S.C.O.A.) Citizens of another state 
held to be dispensed with as parties in federal 
court, if, though necessary parties, the case 
may be finally decided between the litigants 
without bringing them before the <jourt.— Eht 
parte Equitable Trust Co. of New York, 231 
F. 571. 

The court may not dispense with persons hay- 
ing rights so closely related to the issues be- 
tween the parties in court that a final decision 
cannot be made without affecting their rights. 
-Id. 

As party to agreement collateral to railroad 
mortgage was not necessary or proper party to 
foreclosure suit, equity rule 37 held not to au- 
thorize court to order that it be made a party. 
-Id. 

«=>348 (U.S.CO.A.) In the federal courts, in 
an a«tk)n for the injury or death of an employ^, 
the burden of proving contributory negligence 
rests on the defendant, regardless of any con- 
trary rule in the state courts.— New -SJtna Port- 
land Cement Co. v. Hatt, 231 F. 611. 

<&s>356 (U.S.O.C.A.) Und^r Panama Act, f 9, 
an action at law in the District Court of the 
Canal Zone can only be reviewed by writ of 
error, and a suit in equity on appeal.— Panama 
R. Co. V. Beckford, ^1 F. 436. 

(F) #tate liB,'wfm mi Rules of Deelalon. 

e=»a65 (U.S.CCA.) in construiug a will affect- 
ing title to real estate in Kansas, the federal 
court is controlled by the coBstrucnoii lUaeed on 



simflar provifltoM by the Supreme Court of thtt 
state.— Cucas v. McNeill, 231 F. 672. 
«=>366a) (U.S.0.OJL) The Oklahoma Su- 
preme Court's construction of Const. Okl. art. 
23, § 9, is binding on the federal court in an 
action for the delay in delivering a telegram to 
which provision is applicable.— Gardner v. West- 
ern Union Telegraph Co., 231 F. 405. 
e=5>366(l) (U.S.D.C.) The decisions of the Su- 
preme Court of the state of Arkansas, construing 
Its Constitution, are conclusive on a fed»^ 
court— Hill V. Hill, 231 F. 345. 
<$5»366(13) (U.S.D.C.) LimiUdoa of actions in 
federal courts held governed by state law as 
construed by its highest court, though legislation 
or judicial construction differs from that pre- 
vailing elsewhere.— City of Memphis, Tenn., v. 
Board of Directors of St Francis Levee Dist, 
231 F. 217. 

€=»366(19) (U.S.C.C.A.) Exemption of crop 
growing on homestead held under laws of Unit- 
ed States held governed by laws of the state as 
construed by its highest court.— Olmsted-Ste- 
venson Co. v. Miller, 231 F. 69. 
<g=»368 (U.S.C.CA.) Where the decisions of a 
state Supreme Court construing state laws are 
conflicting, a federal court will attribute a dec- 
laration of law in a case to the facts therein, 
and deny its application to other cases involv- 
ing differ^t situatioas.— Kardo Co. v. Adams, 
231 F. 950. 

(H) Clronlt Oourts of Appeals. 

<9=»406(1) (U.S.C.CA.) Circuit Court of Ap- 
peals held not authorized to weigh the evidence 
or to reverse findings of fact by the trial judge 
supported by submissible evidence. — Rutan v. 
Johnson & Johnson. 231 F. 369. 

Vm. OONOtTRRENT AlVD COHTUGT. 

mo JtJBIS DlCTI ON. AND 

COMITT. 

(A) Courts of Same State, and Transfer of 
Causes. 

€=»475(10) (U.S.C.C.A.) Court in which suit to 
foreclose railroad mortgage was brought held 
not authorized to prevent trustee from bringing 
suit in another jurisdiction against the mort- 
gagor and another company to enforce a collat- 
eral agreement.--Kx parte Equitable Trust Ox 
of New York. 231 F. 571. 

(B) State Courts and United States 
Cornets. 

^s»492 (U.S.C.CA.) The issuance of the sum- 
mons in a suit in equity wrongly begun on the 
law side does not give the federal court jurisdic- 
tion as against a state court in which the suit 
was begun between the issuance of the summons 
and the filing of the complaint—Waldo v. Wil- 
son. 231 F. 654. 

<ds>493(2) (U.S.C.CA.) A federal court Aeld not 
deprived of jurisdiction of a suit to establish * 
rights against a testamentary trustee by a sub- 
sequent decree of a Surrogate's Court directing 
the trustee to pay the fund to another. — ^Brown 
V. Fletcher, 231 F. 92. 

<&=>508(1) (U.S.C.CA.) A federal court will x«- 
strain proceedings in a state court only to en- 
loroe its decree ar.gudgmeat.or to protect its 
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jurifldietloii already acquired before the pro- 
ceedings in the state court were begun.— Waldo 
T. WUson, 281 F. 6&1 

(P) Dlilereiit United Stmtea Courts. 

^=>526 (TJ.S.D.C.) An order of a court of equi- 
ty for the protection of its prior jurisdiction of 
the subject-matter of a suit, restraining parties 
from prosecuting an action in another court* is 
not an interference With the jurisdiction of the 
latter tribunal.— Equitable Trust Go. of New 
York V. Western Pac. By. Co., 231 F. 478. 

A court which has, through its receivers, tak- 
en possession of the property of an insolvent 
will enjoin any party before it from proceeding 
ir. another jurisdiction to try any question 
which will interfere with its own primary juris- 
diction to fully administer the property.— Id. 

Complainant, as trustee in a suit for foreclo- 
sure of a railroad mortgage covering contracts 
made by the mortgagor enjoined from maintain- 
ing a subsequent suit in another jurisdiction to 
enforce separately certain provisions thereof. 
— Id. 

CREDITORS. 

See Bankruptcy; Insolvency. 

CRIMINAL LAW. 

Sec Bankruptcy, ^!t»486-4S0; Conspiracy, «s» 
43, 48; indictment and Information; In- 
junction, ^3^105; Jury, ^s»12, 21; libel 
and Slander, «»48, fiS; Post Office, ^=^ 
35, 42, 49; Prostitution; Receiving Stolen 
QoNods. 

Vn. FOBMEB JEOFABBT. 

^=»200(3) (U.S.C.C^.) It is not double jeopardy 
to convict and punish one who broke into a post 
office and stole stamps therefrom for larceny, 
under Penal Code, § 47, as well as for the 
breaking and entering, under Penal Code, § 192. 
—Morgan V. Sylvester. 231 F. 886. 

X. £VXDEMOX:. 

(C) Otber Offenses, and Character of Ae- 
cosed. 

«s»371(9) (TJ.S.C.CA.) In a prosecution for vi- 
olating the White Slave Act, evidence that de- 
fendant had brought other women into the 
state for the purpose of prostitution held ad- 
missible to show intent— Kinser v. United 
States, 281 F. 86e. 

(G) Acts and Declarations of Conspirators 
and Codefendants. 

^=s>422(6) rU.S.O.O.A.) In a prosecution against 
two for violating the White Slave Act, a state- 
ment in writing, made bv one of those accused, 
"was propaily reeeived, though made out of the 
presenoe of the other, where the jury weoe chaig-> 
ad not to consicier the stateonent as against that 
acoused not making it— Hays v. United States, 
231 F. 106. 

(J) T e n M^ ontr otf Aecomplfees and Code** 



^E»507(l) (U S.C.C.A.) In a prosecution for vio- 
lating the White Slave Act. the woman trans- 



torted is not an accomplice.— Hays t. United 
tates, 231 F. 106. 

ZH. TBIAL. 

(B) Cowrso aad CendiMt of Trial in Gen- 
oral. 

<8=»649(1) (U.S.C.C.A.) Denial of 10 minutes to 
defendant's counsel to examine charge, for pur- 
pose of framing exceptions and requests for ad- 
ditional instructions, fte/d not an abuse of dis- 
cretion.--Hughes v. United States, 231 F. 50. 

(C) Recoptlon of ESvidenoc* 

<&=»670 (U.S.C.C.A.) A proposition for the of- 
fer of evidence by defendant charged witli using 
the mails to defraud, held too indefinite for er- 
ror to be predicated on the refusal of the evi- 
dence.— Finnegan V. United States, 231 F. 661. 

(D) Objections to STldence, Motions to 
Strllce Oat, and Exceptions. 

<S=>696(1) (U.S.O.CA.) Overruling a motion to 
strike testimony because it was not responsive, 
and witness' means of knowledge was not 
shown, held not error, in view of the cross- 
examination and failure to renew the motion.— 
Kinser v. United States, 231 F. 856. 

(E) Arstiinents and Condvert of Counsel. 

<©=s>730(3) (U.S.O.C.A.) A remark by the prose- 
cuting attorney held not erroneous as seeking to 
dompel defendant to produce as evidence the let- 
ter he was charged to have received in further- 
ance of a scheme to defraud where the court 
negatived su<ih inference.— Finnegan v. United 
States, 231 F. 561. 

<F) ProTince of Covrt and Jnrr in Gen* 
oral. 

«$=»74l(l) (U.S.C.C.A.) Where the reasonable- 
ness of the only hypothesis of innocence pro- 
pounded presents a question on which men of 
ordinary intelligence differ, it is for the Jury.— 
Glass y. United States, 231 F. 66. 
e=a>74l<l) (U.S.C.O.A.) Where there is sub- 
stantial evidence to establish all the elemtiits of 
the offense charged, verdict for accused cannot 
be directed on the theory that the evidence is 
insufficient to conTinoe tlie jury of accused's 
guilt beyond a reasonable doubt'-fiays v. Unit- 
ed States, 281 F. 106. 

(G) Necessity. Ileanlsltes, and SnIllcieQcy 
of Instrnctlons. 

«=»776(2) (U.S.aCA.) Instruction as to evi- 
dence of good character held to correct state- 
ment of the law, and to substantially cover all 
defendants were entitled ta— Hughes v. United 
States, 281 F. 60. 

C=>780(3) (U.S.C.C.A.) In a prosecution for vi- 
olating the White Slave Act, charge that the 
jury should consider that the woman was im- 
plicated in the improper transaction is suffi- 
cient.— Hays V. United States, 231 F. 106. 

(H) Roftaests for -instPSLotlons. 

e=s>824^) (U.S.O.CJl.) The failure to charge a 
legal principle, such as the effect of circumstan- 
tial evidence, was not error, in the absence of 
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a request for such instraction.— Hughes v. Unit- 
ed States, 231 F. 50. 

<S=5>829(1) (U.S.C.O.A*) Requested instructions, 
which, so far as proper, were sufficiently cov- 
ered by the general written charge given by the 
court, were properly refused.— Hughes v. United 
States, 231 F. 50. 

<Ss:>829(l&) (U.S.C.OA.) Tlie refusal of a re- 
quested charge as to a reasonable hypothesis of 
innocence held proper, in view of the court's 
charge on the presumption of innocence and 
necessity of proof of guilt beyond reasonable 
doubt.— Glass v. United States, 231 F. 65. 

Xm. MOTIONS FOB NEW TUIAL 
AND IN ARREST. 

<3=s>919(5) (U.S.C.C.A.) An ofadection to so- 
ffument of prosecuting counsel, * first called to 
the attention of the court by a motion for a new 
trial, came too late.— Smith v. United States, 
231 F. 25. 

XV. AFFEAIi AND ERROR, AND 
CERTIORARI. 

<B) Presentation and RenerTatlon In I«ovr- 
er Court of Grounds of RoTlevr. 

«©=»I032(5) (U.S.C.C.A.) Indictment for con- 
spiracy to defraud the United States out of cus- 
toms duties on imported coal by false weights 
held sufficient, in absence of objection before 
trial or to testimony or request, to limit scope 
of the charge.— Smith v. United Stotes, 231 
F. 25. 

<S=>i044 (U.S.C.GJL.) Appellate courts need not 
consider the question whether there was sub- 
stantial evidence to sustain a conviction, in the 
absence of a request for an instructed verdict 
and an exception to its denial. — Glass v. United 
States, 231 F. 65. 

<8=»I056(1) (U.S.O.CA.) The failure to charge 
a legal principle, such as the effect of circum- 
stantial evidence, was not error, in the absence 
of a request for such instruction, or an excep- 
tion based on its omission.— Hughes v. United 
States, 231 F. 50. 

(G) RoTtew. 

48=»l 134(4) (U.S.C.C.A.) The denial of a new 
trial is not reviewable by the Circuit Court of 
xVppeals.— Hughes v. United States, 281 F. 60. 

<&s» 1156(1) (U.S.C.O.A.) Order, denying new 
trial in exercise of discretion after consideration 
of all affidavits presented, held not to be disturb- 
ed, where circumstances did not plainly require 
a review and reversal.— Smith v. United States, 
231 F. 25. 

<8=»l 159(4) (U.S.C.C.A.) That the jury believed 
the testimony of the government's witnesses 
rather than that told by defendant is a result 
which an appellate court will not disturb.— 
Cuomo V. United States, 231 F. 116. 

«=>II67(2) (U.S.C.C.A.) Where accused was 
convicted on two counts, and sentence was 
passed on both counts, but ordered to run con* 
currently, and one of the counts was sufficient, 
. error in sustaining the other count was harm- 
less.— Frankfurt V. United Stotes. 231 F. 003. 
^s»l 168(2) (U.S.C.C.A.) Elrror by the trial 
court in holding competent evidence admissible 



as rebuttal, but not in chief, is not reverslbk. 
— Kinser v. United States. 231 F. 856. 

Error, if any, in admitting evidence compe- 
tent in chief as rebuttal, was cured by per- 
mitting defendant in surrebuttal to Introduce 
evidence as fully as if the government's case in 
chief had just dosed.— Id. 
^=» 1169(1) (U.S.C.O.A.) In a prosecution for 
using the mails to defraud, the admission of 
parol evidence to establish the existence of the 
corporation whose stoclc defendant sold was not 
prejudicial.— Finnegan ▼. United States, 231 F. 

<5=>n69(5) (U.S.C.C.A.) Where court struck 
out statements volunteered by witness and told 
jury to disregard them, held, that there was 
no reversible error, especially where objection 
was to the questions rather than the objection- 
able answers.— Cuomo v. United States, 231 F. 
116. 

^=» 11 69(5) (U.S.C.C.A.) Error in admitdnx 
evidence, which was not specially prejudicial 
was cured by striking the testimony from the 
record before the witness left the stand.— 
Kinser v. United States,. 281 F. 856. 
^s» 1 1701/2(6) (U.S.C.C.A.) Error in permittiiig 
improper cross-examination of an impeachinf 
witness held cured by a charge that it was 
stricken and that the jury ahould not consider 
it— Kinser v. United Statei. 231 F. 856w 
«=s>M78 (U.S.C.C.A.) Error in permitting ac- 
cused to be cross-examined beyond the scope 
of his admission in chief, not specified in the 
brief as required by Circuit Court of Appeals 
liules for the Eighth Circuit, rule 24 (188 Fed. 
xvi, 109 C, C. A. xvi), will not be reviewed, 
where defendant's guilt was dear.— Kinser v. 
United States. 231 F. 856. 

CROPS. 

See Bankruptcy, ^=s>396. 

CUMULATIVE EVIDENCE. 

See Trial, «9=»56. 

CUSTOMS DUTIES. 

See Conspiracy, ^3»43. 

DAMAGES. 

See Collision, ^s»115 ; Shipping, «C8»68; 'Sow- 
age, ^=»15. 

Vm. PLEADING, EVXDBHOS, AXD 

ASSB8SMBNT. 

(A) Pleading. 

<r»l58(l) (U.S.O.C.A.) The allegation of ia- 
jnries in a petition held sufficient to anthoriss 
evidence that plaintiff was niptared.-*FiBb«r 
Mach. Works Ck>. ▼. Dougherty, 281 F. 910. 

DEBTOR AND CREDITOR. 

See Bankruptcy ; Insolvency. 



DEEDS. 

See Internal Revenue, #a»19; 
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DE FACTO CORPORATIONS. 

See Corporations, «=>28, 29. 

DEFAMATION. 

See libel and Slander. 

DELIVERY. 

See Shipping. ^=s»115; Warehoaeemeii* ^s»25. 

DEMURRAGE. 

See Shipping, ^=»173. 

DEPORTATION. 

See AUens, «=s>31, 54. 

DEPOSITIONS. 

See Witnesses, «=>S%. 

DEPOSITS. 

See Bankraptoy, ^5»14; Banks and Banking, 

DESCENT AND DISTRIBUTION. 

See Esecutors and Administratora ; Wills. 

DEVISES. 

See WiDs. 

DIRECTING VERDICT. 

See Trial, «s»420. 

DISCHARGE. 

See Bankruptcy, ^=»407; Compromise and 
" Principal and Surety, <©=>39, 90. 



Settlement ; 



DISCOVERY. 



X. IK EQUITY. 

^ss»8 (U.S.D.O.) A Mil for discovery to put a 
party on his oath is obaolete.— Scotten v. Rosen- 
Blum. 231 F. 357. 

^=»5 (U.S.D.O.) It was never possible for a 
party to an action at law to successfully ap- 
ply for discovery after verdict and judgment, 
unless the delay was excused by accident, sur- 
prise, or fraud.— Scotten v. Rosenblum, 231 F. 

«s»l9 (U.S.D.O.) A bill for discovery of docn- 
ments in aid of an action at law must show that 
dd^endant has possession of material documents. 
—Scotten T. Rosenblum, 281 F. 357. 

DISCRETION OF COURT. 

See Appeal and Srror, <&=»500, 955, 966-^77; 
Contuuance. ^=s>7 ; Injunction, ^s>161 ; Re- 
ceivers, «=»196; Trial, <©=s>108%, 349. 

DISMISSAL AND NONSUIT. 

See Apgeal and Error, ^s3>185; Bankruptcy, 
Judgment, 4i=9570. 



XL INVOXiirNTABT. 

«=s>58(l) (U.SJ).C.) In action for iniuries, 
where release was pleaded, motion to dismiss 
on ground that relief against the release could 
only be had in equity held to be denied.—Oline 
y. Southern Ry. Co., 231 F. 23a 

DISTRESS. 

See Landlord and Tenant, <s»266. 

DIVERSE CITIZENSHIP. 

See Removal of Causes, «s>26, 86. 

DOMICILE 

See Citisens, «s9l8. 

DUTIES. 

See Internal Revenue. 

EARNINGS. 

See Eixemptions, ^s:>48. 

EJECTMENT. 

See Trespass to Try TiUe. 

ELECTIONS. 

See Municipal Corporationa, ^=»918. 

ELECTRICITY. 

^=>II (U.S.C.G.A) An electric power company 
need not turn off the current before giving no- 
tice of exercising its option to terminate the 
contract for arrearages in payment.— Maxwell v. 
Holmesville Mill & Power C5o., 231 F. 684. 

A notice of the termination of a contract for 
electric current, directed to the contracting com- 
pany, but served on the general manager of 
that company's successor, held sufficient notice 
to the successor.— Id. 

«=s>ll (U.S.D.C.) The Public Service Commis- 
sion cannot base a reduction of electric service 
rates on the fact that such reduction would 
enable the company to build a business which, 
would produce net returns equal to these in 
another city.— Springfield Gas & Electric Co. v. 
Barker. 231 F. 331. 

An electric service company held entitled to a 
temporary injunction restraining the enforce- 
ment of reduced rates by the Public Service 
Commission on the balancing of equities.— Id. 

ELEVATORS. 

See Warehousemen. 

EMBEZZLEMENT. 

See Post Office, «s»42. 

EMPLOYERS AND EMPLOYES. 

See Master and Servant, ^s3»256, 276. 
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EMPLOYERS' LIABILITY ACTS. 

See Master and Servant, «=»107, 276. 

EQUITABLE ASSIGNMENTS. 

See Assignments, ^=s>49. 

EQUITY. 

See Account; Action, <=8»64: Alteration of 
Instruments; Appeal and Error, ^=5>1009; 
Bankruptcy, €=>11, 188; CJopyrights, «=»76- 
86: Corporations, «®=>29; Courts, <8=»335, 
526; Injunction; Patents, <S=»202; Receiv- 
ers; Salvage, ^=s>38; Trial, <S=>11; Trusts. 

I. JUBISDIOl^tON, FBINOIPIiES, AND 



(A) Nature, Chroanda, Subjects, and Bxtent 

of Jnrisdftatioii In General. 

<g=5>i 1 (U.S.D.C.) Implied or c<MMBtrttctiTe fraud 
growing out of representations or concealment 
of or failure to diaclose similar facts held some- 
times ground for equitable relief without actual 
or constructive fraud.— In re Syracuse Gardens 
Co., 231 F. 284. 

(B) Remedy at I^aw and Knltlpllelty of 

Salts. 

«=»46 (U.S.D.C.) The mere fact that a defend- 
ant cannot be compelled to par a judgment at 
law cannot make the plaintiff's remedy there 
inadequate, or his injury irreparable, in such 
sense as to give t federal court of equity juris- 
diction.— Willis V. O'Connell, 231 F. 1004. 

(C) Principles and Maxims of Banlty. 

^=>54 (U.S.C.C.A.) A court of equity is a court 
of conscience, and withholds aid w^hen asked to 
do that which it deems against conscience.— T. 
B. Harms & E^ncis, Day & Hunter v. Stern, 
231 F. 645. 

n. I.ACHE8 AND STAI.E DBMANDIS. 

^=>67 (U.S.D.C.) The mere institution of a 
suit does not relieve a party from the charge 
of laches ; but, if he fails in its diligent prose- 
cution, the consequences are the same as tliough 
no suit had been brought— United States v. 
Fletcher, 231 F. 326. 

UI. PARTIES AND ^PROCESS. 

«®=>94 (U.S.C.C.A.) To a suit to establish n 
daim against a testamentary trustee, by an as- 
signee of the beneficiary who repudiates the 
assignment, such beneficiary is an indispensable 
party.— Brown v. Fletcher, 231 F. 92. 
«=>94 (U.S.C.C.A.) It is the established rule 
in the federal courts that a suit in equity may 
proceed without the presence of all proper, or 
even necessary, parties, and that only iadispoi- 
sable parties must be joined.— Lion Tractor Co. 
V. Bull Tractor Ca, 231 P. 166. 

Persons who have disposed of all their inter- 
est in the subject-matter of a suit in equity, and 
who cannot be affected by the decree, are neither 
indispentablt nor necessary parties.— Id. 
<S=»II7 (U.S.C.C.A.) Where jurisdiction ap- 
pears from the nature of the suit, new equity 
rule 87 (196 Fed. xsriH, 115 C. O. A. xxviH) 
does not impose on the court the duty on its 



own motion, and without plea^On^ to inqmre 
into the capacity of the plaintiff to sue.- Kar- 
do Co. y. Adams, 231 F. 950. 

X. DEOB^SB AND ENPOStCEMENT 
THEREOF. 

<S=>427(1) (U.S.O.C.A.) The jurisdiction of a 
court of equity is always limited to the subject- 
matter in the case before it.— E2z parte Equitable 
Trust COk of New York. 231 F. 571. 

XI. BELX. OP REVIEW. 

<3=>447(2) (U.S.D.C.) A bill <^ review for aewly 
discovered evidence which does not show evi- 
dence that would support a different conclusion 
is insufficient— Scotten v. Kosenblum, 231 F. 
357. 

<e=>447(4) (U.SJD.C.) A bill of review for ncwlr 
discovered evidence will not He where the evi- 
dence was available at triaL— Scotten ▼. Boeen- 
blum, 231 F. 357. 

€=s>450 (U.S.D.C.) Party not aggrieved heU 

not en1;ltled to maintain bill of review, though 
he might have insisted on the error on the orig- 
inal hearing or on appeal.— United States ▼. 
Salomon, 231 F. 461. 

EQUITY OF REDEMPTION. 

See Mortgages, ^=»591-597. 

ERROR, WRIT OF. 

See Appeal and B)rror. 

ESTATES. 

See Executors and AdmitiiBtratorB ; Wills. 

ESTOPPEL 

See Bankruptcy, ^s»364; Corporations, ^s» 
425 ; Judgment, ^b»714^; Municipal Corpora- 
tions, <&=»898. 

in. EaiTITABZ.E SSTOPFEIi. 
(B) Pleading, Bvidemoe, Trlml» aad Re* 

<$=s>ll9 (U.S.C.C.A.) In trespass to try titie 
whether defendant had previously made a claim 
inconsistent with his defense held for the jury 
under proper instructions.— Creal v. Gallup, 231 
F 96 

EVtDENCE. 

See Account, ^s»18: Aliens, «s»2; Appeal and 
Brror, <Ss»231, ^.268, 1010-1050; Attorney 
and Client, ^3»129; Bimkcuptcy, ^3s>303, 

. 495 ; Citizens, ^Al3 ; Ceaipromise and Set- 
tlement, ^=s»23; Copyrights, ^=>48, 76; 
Courts, 4=s>848; Criminal Law, 371, 422, 
507, 670-1169; Discovery; Injunction, «=» 
128; Jud|nnent, <3=s>378; lAhtk and Slander. 
^=3>123 ; Master and Servant, ^s»266, 270, 
276, 332: Patents, «s»34, 35; Post Office, 
^s»49: Principal and Surety, ^s>159, 161; 
Receiving Stolen Ck>ods, ^x»8j Bcference, 
«;;9lOO; Shippinc, ^^11& 132; Towage. 
<9=»15 ; Trial, <gEaS52» 260, 42JB» 420^; Trusts. 
^si372; Witnesses. 

Reception at trial, see Trial, 
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I. JUDICIAIi HOTICB. 

€=>37 (U.S.D.O.) In bankruptcy proceeding 
against alien, held that court could not take 
judicial notice as to whether assignment in Eng- 
land was a voluntary or a statutory assignment. 
—In re Berthoud, 231 F. 529. 

II. PRESUMPTIONS. 

€=>67(li (U.S.C.CA.) Where the testimony 
showed that plaintiff was born in Austria, she 
would be considered an alien until the contrary 
was Rbown.— Lehigh Valley Coal Co. v. Washko, 
231 F. 42. 

^=s>69 (U.S.D.C.) lit wiU be presumed that con- 
tract for construction of bridge was lawfully 
Ijerformed by obtaining approval of Secretary 
of War.— Lincoln County v. Coast Bridge Co., 
231 F. 468. 

^s»83(l) (U.&D.C.) An erasure and alteration 
in a record made by a public officer, in the ab- 
sence of evidence to the contrary, will be pre- 
sumed to have been lawfully made at the tmie 
the record was written.— Hornblower v. City of 
Pierre. 231 F. 496. 

VII. ABKISSIONS. 

(A) Nature, Form, and Incidents in Gen« 

erol. 

<g=>208(4) (U.S.C.CA.) In trespass to try titie, 
defendant's answer, in prior equity suit, un- 
signed and unsworn to by defendant or his 
counsel, held inadmi68ible.---<;real v. Gtllup, 231 

F. 9a 

XI. PAROIi OR EXTRINSIC EVI- 
DEHCE AFFEOTIITG WRITIMOA. 

(A) Contradicting, Varyinar^ or Addlntf to 
Terms of 'Written Inatrument. 

«==>3C9 (U.S,C.CA.) Under General Corpora- 
tion Law, N. Y. § 3, subd. 9, parol evidence is 
admissible to show that a foreign corporation's 
principal office, where notice of claim may be 
served under New York Employers* Liability 
Act, is different from the principal place of 
buBiness designated lu its certificated-Mason & 
Hanger Co. v. Sharon, 231 P. 861. 

XrV. WEIGHT AND SUFFICIENCY. 

«=»596(1) (U.S.D.C.) That a case has been per- 
mitted to drag without trial for ten years re- 
quires the party asserting rights to establish 
them by clearer testimony than would be the 
case if he had diligently pressed his claim to a 
deeiaionv— KeUogg Switchboard & Supply Co. v. 
Dean Electric Co., 231 F. 194. 

EXCEPTIONS. 

See Appeal and Error, ^=s>248, 268, 266 ; Crim- 
inal Law, ^s»649. 

EXCISE. 

See Internal Beve&ue. 

EXECUTION. 

See Exemptions. 



EXECUTORS AND ADMINISTfiATORS. 

See Wills. 

X. ACTIONS, 

<SS9438<8) (U.S.D.C.) In suit by a wife's ad- 
ministrator to set aside deeds, one given by 
herself and husband to M., and one given by 
M. to another, the proper position of the hus- 
band as a party was as a plaintiff, and not as 
a defendant.— Grigsby v. Miller, 231 F. 521. 

EXEMPLARY DAMAGES. 

See Telegraphs and Telephones, ^=»69. 

EXEMPTIONS. ' 

See Banki-uptcy, <&=»396-400 ; Courta, ^=»365 ; 
Homestead; Ta^cation, ^=5»234. 

I. NATUB£ AND EXTENT* 
(B) Persona Bntitled. 

^ss>\7 (U.S.D.C.) Unmarried farmer, occupying 
house on rented farm with housekeeper and oth- 
er hired help, held a householder within Code 
Civ. Proc. N. Y. §§ 1390, 1391, as to exemp- 
tions.— In re French, 231 F. 255. . . 

(C) Property and Rlvltta ESxempt* 

€=»45 (U.S.D.C.) Milk cans, plows, harrows, 
cultivators, boas saws, ice racks, hayracks^ har- 
ness and team blankets are "necessary working 
tools** for a farmer within Code Civ. Proc. N. 
Y. 1 1391, As to exemptions.— In re French, 231 

^=s>48(2) (U.S.D.C.) Amounts due dairy farmer 
for milk sold condensary held not exempt under 
Code Civ. Proc N. Y. { 2463, as earnings for 
his personal services.— In re French, 281 P. 256. 

IV. PROTECTION AND ENFORCE- 
BSENT OF RIGHTS. 

^=s>ll6 (tJ.S.D.C.) Exemption of stoves under 
Code Civ. Proc. N. Y. fi 1390, held absolute, re- 
gardless of value, but exemption of furniture, 
working tools, and team, under section 1391, 
is dependent upon debtor's selection thereof.— 
In re French, 231 F. 255. 

^=»il8 (U.S.C.C.A.) If property of government 
contractor was immune from attachment under 
Rev. St. § 3753 (Comp. St. 1913, S 0950), held, 
that government alone could assert the immuni- 
ty, and contractor could not do so in action 
against it— Missouri Valley Bridge & Iron Co. 
V. Blake, 231 F. 417. 

EXPATRIATION. 

See Citizens, ^=s>ld. 

FACTORS. 

See Account, ^s»lS. 

(e=3>24 (U.S.D.C.) A factor is not liable to his 
principal for damages resulting from a delay in 
the sale of returned goods, which he had au- 
thority to sell only to protect hi^ lien and was 
not directed by the principal to sell.— McManus 
V. Sawyer, 231 F. 281. 
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<3=s>32 (U.SX)-C.) The crediting of the princl- 
pal's account with the full amount of insurance 
received was equivalent to payment to the prin- 
cipal, whether the insurance companies had paid 
within that time or not— McManus v. Sawyer, 
231 F. 231. 

The charging of compound interest by a factor 
in accordance with the course of dealings be- 
tween the parties is not a falsification of his 
account.— Id. 

<©=>47(5) (U.S.C.C.A.) Factors cannot have 
their contractual lien for advances applied by 
equity to ore purchased by them for their prin» 
cipal, the price for which was set off by the 
seller against, its purchase of ore covered by the 
factors' lien.— Hillman v. New York State Steel 
Ck)., 231 F, 936. 

FEDERAL COURTS. 

See Courts, C=»270-493, 608; Judgment, «=» 
828 ; Removal of Causes. 

FEDERAL EMPLOYERS' LIABILITY 
ACT. 

See Master and Servant, ^=»107. 

FELLOW SERVANTS. 

See Master and Servant, ^=»201. 

FIDUCIARY RELATIONS. 

See Trusts, <8=>102, 231. 

FINDINGS. 

See Appeal and Brror, <S=»100», 1010. 

FIXTURES. 

<@=>20 (U.S.C.C.A.) The lien or privilege for 
purchase money given to the vendor of movables 
bv Civ. Code La. art. 3227, continues to exist, 
although the thing sold has been incorporated in- 
to a building, if it can be removed without Injury 
to the soil or structure.— Whitney-Central Trust 
& Savings Bank v. Luck, 231 F. 431. 

FOOD. 

«=»! (U.S.D.C.) An order promulgated by the 
Secretary of Agriculture, providing that sausage 
shall not contain cereal in excess of 2 per cent, 
nor water in excess of 3 per cent., held valid.-- 
St. Louis Independent Packing Co. v. Houston, 
231 F. 779. 

FOREIGN CORPORATIONS. 

See Corporations, ^533642, 068. 



FOREIGNERS. 



See Aliens. 



FOREMAN. 

See Master and Servant, ^=» 95^. 

FORNICATION. 

See Prostitution. 



FRAUD. 

See Appeal and Error, ^=»1009; Bankruptcy, 
<©=>140, 182, 407; Compromise and Settle- 
ment, $=s>23 ; Corporations. ^=»232 ; ISquity. 
^=>11; Judgment, ^=9612; Limitation of 
Actions, ^=>127; Municipal Corporatioiis, 
<g=9902 : Post Office. €=3>35. 48, 49 : Bemov- 
al of Causes, ^=»3o, 89; Trade-Marks and 
Trade-Names, ^=»45-85. 

FRAUDULENT CONVEYANCES. 

See Bankruptcy, ^=»182. 

FREIGHT. 

See Shipping, ^=s>147, 160. . 

GARNISHMENT. 

See Admiralty, <Ss»66. 

GRAND JURY. 

See Indictment and Information. 

GRANTS. 

See Public Lands. 

GUARANTY. 

See Principal and Surety. 

GUARDIAN AND WARD. 

ni. CUSTODY AND CARE OF WABB'S 
PERBOH AND ESTATE. 

€=>44 (U.S.C.C.A.) Under Const Okl. art, 7, 
1^ 11-13. and Rer. Laws Okl. 1910. §| 3330, 
3335, 6532, 6547, 6554, 6569, a guardian can 
give a lease of the gas and oil in his ward's 
lands, which will be valid after the ward at- 
tains his majority.— Mallen v. Ruth Oil Co.. 231 
F. 845. 

HABEAS CORPUS. 

I. NATT7RE AND OROTTNDS OF 
REMEDT. 

«8=»30(1) (U.S.C.C.A.) Error in convicting one 
who stole stamps from a post office, under Pe- 
nal Code, S 47, rather than under section 190, is 
not available on habeas corpus.— Morgan v. Syl- 
vester, 231 F. 886. 

HARMLESS ERROR. 

See Appeal and Error, <9=»10i0; Criminal 
Law, i8=>il67-1170%. 



See Food. 



HEALTH. 
HIGHWAYS. 



See Bridges. 

HOMESTEAD. 

See Bankruptcy, ^S9396; Public Lands, #=»2. 
II. TRANSFER OR INCUMBRANCfi. 

«=»fl5(2) (U.S.D.C.) The validits 
A^age of bomefitead lands eveonted 
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while the Consdtatioii of 1868 of that state was 
in force, which differs materially from the Con- 
stitution of 1874, must be determined by the 
earlier instrument— Hill t. Hill, 231 F. 345. 

Under Const Ark. 1868, art 12, § 2, a hus- 
band's mortgage of his homestead, though joined 
in by his wife, was Toid.— Id. 

Seas. Acts, Ark, 1871, p. 285, was intended 
to apply only to executions, and the head of a 
family who failed to claim his land as a home- 
stead in conformity with the statute before sale 
thereof was made under power in his mortgage, 
did not lose his homestead right, his incum- 
brance being void under Const. 1868, art. 12, 
I 2.-Id. 

HOUSEHOLDERS. 

See Exemptions, ^=»17. 

HUSBAND AND WIFE. 

See Executors and Administrators, ^s:»488; 
Homestead, ^=;»115; Parties, <e=>32. 

rMMIGRATION. 

See Aliens, «s»54. 

IMPLIED CONTRACTS. 

See Account Stated. 

IMPROVEMENTS. 

See Mechanics' Liens. 

INCOME TAX. 

See Internal BeTenue, ^es>7, 9. 

INDEMNITY. 

See Principal and Surety. 

INDIANS. 

See Taxation, ^=s>5. 

<S=»I5(1) m.S.C.C.A.) The heirs of a Creek In- 
dian, to whom an allotment had been made, but 
who died before patent was issued, have only a 
provisional surface right, which is not subject 
to the restrictions on alienation in Act March 1, 
1901, § 7, or Act June 30, 1902, | 16.— Welty 
V. Reed, 231 F. 930. 

<$s»23 (U.S.D.C.) Under the provisions of the 
Ehiabling Act and Const. S. D. art 22, both 
the lands of tribal Indian allottees and personal 
property issued by the government for use there- 
on remain subject to the jurisdiction and con- 
trol of Congress.— United States v. Pearson, 231 
F. 270. 

Failure of Indian allottees to brand increase 
of live stock issued by the goveitement held not 
to release it from the trust restrictions imposed 
by Congress.— Id 

^=931 (U.S.D.O.) The citizenship conferred on 
Indian allottees by Act Feb. 8, 1887. S 6, did 
not operate to withdraw them from the super- 
vision, control, and protection of the govern- 
ment, both as reemects themselves and their 
property.— United States v. Pearson. 231 F. 270. 



INDICTMENT AND INFORMATION. 



^=943; Criminal Law, ^=> 
Bee, ^::s»48. 



See Conspiracy 
1032 ; Post C 

V. REQUISITES AND StTFFICIEirCT 
OF ACCirSATION. 

(d=s»63 (U.S.C.C.A.) In an indictment for using 
the mails to defraud, the paragraph alleging the 
particular use of the mails, held not bad as an 
argumentative conclusion.— Finnegan v. United 
States. 231 F. 561. 

«e=5>7l (U.S.O.CA.) The highest degree of cer- 
tainty is not required in ah indictment but cer- 
tainty to a common intent is sufficient— Finne- 
gan V. United States, 231 F. 561. 
<S=»II0(3) (U.S.C.aA.) An indictment foUow- 
ing the statute, charging a railway mail clerk 
with delaying, embezzling, etc., letters in the 
mail, held sufficient— McShann v. United States, 
231 F. 923. 

<Q=»1 19 (U.S.C.C.A.) In an indictment for nsine 
the mails to defraud, the words "as aforesaid.'' 
in a paragraph alleging facts not previously 
mentioned, are surplusage.- Finnegan v. United 
States, 231 F. 561. 

INFANTS. 

See Guardian and Ward. 

INFORMATION. 

See Indictment and Information. 

INFRINGEMENT. 

S«e Patents, )3=3282, 328. 

INJUNCTION. 

See Appeal and Error, ^s»71; Commerce, ^s» 
98: Copyrights, <©=>7e-8e; Courts, €=»803, 
526; Electncity, <$=»11. 

U, SUBJECTS OF FBOTECTIOM ANB 

BEIiIEF. 

(G) Personal Rlslits and D«tle«. 

^s»9B(Z^ (U.&D.O.) £quit7 wiU not restrain hy 
injunction the publication in the public press of 
a libel, even though its effect will be to injure 
complainant in reputation, property, or business. 
-\raiis V. O'Connell. 231 F. lOM. 



(H) Criminal Acts, Convplraelea, 
Prosecutions. 



aAd 



^=s> 105(1) (U.S.C.CA.) The fact that a state 
statute can be enforced only by criminal prose- 
cutions does not defeat the Jurisdiction of equi- 
ty to enjoin unlawful interference with proper- 
ty rights by unauthorized criminal proceedings 
under the statute.— Wejman-Bruton Co. v. 
Ladd, 231 F. 89a 

ni. ACTIONS FOR IKXtTKCTIOKS. 

<$=:» 118(4) .(U.S.D.a) A bUl held insufficient to 
give equity juried Ictlon to enjoin libelous publi- 
cations on the ground of irreparable injury and 
inadequacy of legal remedy .—Willis ▼. CrConnell, 
231 F. KXH. 
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^=s>128 (U.S.CO.A.) In a suit to restrain inter- 
ference with the sale of plaintiflTs tobacco, un- 
der Laws N. D. 1913, c. 271, prohibiting sale of 
snufif, evidence held to show that the tobacco 
was not a anuff, but a fine cut chewing tobacco. 
— Weyman-Bruton Co. v. Ladd, 231 F. 808. 

IV. PRZXIMIMART AND IMTERLOCU* 
TORT INJUNGTIOlfS. 

$=s>161 (U.S.O.O^) The granting or dissolu- 
tion of an interlocutory injunction rests in the 
sound judicial discretion of the court of orig- 
inal jurisdiction. — Lion Tractor Co. v. Bull 
Tractor Co., 231 F. 156. 

INSOLVENCY. 

See Bankruptcy; Bills and Notes, ^=»397; 
Corporations, ^s»542, 644, 547; Receivers, 
^=>75. 

ni. ASSIGNMENT, ADMINISTRATION, 
AND DISTRIB1TTION OF IN- 
SOLVENT'S ESTATE. 

(C) Preferences and Tr«n«Cer« by lasol- 

Tent, and Attachments and 

Otlij&r JLienm. 



)l(l) (U.S.C.C.A.) At common law an in- 
solvent debtor can prefer one creditor over oth- 
ers by a payment made in good faith and in sat- 
isfaction of a real debt— Grandison v. Robert- 
son, 231 F. 785. 

INSPECTION. 

See Bridges, $=>20; Master and Servant, «=» 
95%. 

INSTRUCTIONS. 



iiry, see C 
»2i52-.260, 



296. 



INSURANCE 



See Bankruptcy, ^s»143 ; Pleading, <g=>8, 246 ; 
Trial. «®=»106%. 

XVIII. ACTIONS OJf POLICIES. 

<^635 (U.S.C.C.A,) Policy holder held not en- 
titled to recover more than limited liability of 
liability insurer because of failure to defend 
without alleging and proving a meritorious de- 
fense—Maryland Casualty Co. v, Price» 231 F. 
397. 

INTENT. 

Sec "Bankruptcy, ^s»166 ; Criminal Law, ^=» 
371; Wills, «=>440. 

INTEREST. 

See Factors, ^=»32; Municipal Corporations, 
«Ea»896 ; Trusts, <ieaB»2dl. 

INTERNAL REVENUE. 

Ste Costs, «=»193. 

«=>7 (U.S.C.CAj Under Act Oct 8, 1913, | 
II, tJiv. B, an insurance' agent htM liable "to iwiy 
the income tax on commissions on rene'v^als -of 



policies written before the act became effectiTe. 
—Edwards v. Keith, 231 F. 110. 

The Treasury instructions as to the retnm for 
income tax cannot affect the liability for tat 
under the statute.— Id. 

«©=>9 (U.S.D.C.) A Canadian company held to 
have engaged in and transacted business in the 
United States rendering its net income liable to 
taxation under Revenue Act Aug. 5. 1909, { 
38, and Income Tax Law Oct. 3. 19l3, 1 2, A. 
subd. 1, and G (a).— Laurentide Co. ▼• Durey, 
231 F. 223. 

«s=>l9(l) (U.S.D.C.) Deed executed by master 
in chancery or other court officer empowered by 
federal court to make sale and execute convey- 
ances held to require rovenue stamps under Rev- 
enue Act Oct. 22, 1914, § 22, Schedule A.— 
Crawford v. New South Farm & Home Co., 231 
F. 999. 

<9c7>20 (U.S.C.C.A.) Medicine derived from juice 
of papaw, without adding anything effective, 
but simply taking something away, held not com- 
pounded, so as to be subject to tax imposed by 
War Revenue Act June 13, 1898, | 20.— Rutan 
V. Johnson & Johnson, 231 F. 369. 

War Revenue Act June 13, 1898, f 20. and 
schedule B, held to tax only noncompetitive 
medicinal articles intended for self-medication 
and accomnanicd by puffing inducements and un- 
reliable statements.— Id. 

«=»38 (U.S.O.O.A.> In action to recover back 
amount paid for revenue stamps, whether the 
stamps were bought and affixed under duross and 
constraint held a 4juestion of fact— Rutan v. 
Johnson & Johnson, 281 F. 399. 

In action to recover back amounts paid for 
revenue stamps, what matters were presented 
and determined in previous similar actions, and 
how far the same matters were again present- 
ed, held a question of fact.— Id. 

INTERNATIONAL UW. 

See Aliens; Treaties. 

<g=»10 (U.S.D.C.) A court of admiralty heU 
to have jurisdiction of a suit in rem a^inst 
proi;>erty of a foreign government for salvage 
services in saving the property while in pos- 
session of a carrier. wn$re it remained until 
libeled and seized.— The Johnson Lighterage Cou 
No. 24, 231 F. 365. 

INTERSTATE COMMERCE. 

See Commerce. 

INVENTION. 

S«e Patents, «s>73. 

IRRIGATION. 

See Mechanics* Liens, <9b»1S; TazatloD, ♦=» 
234. 

JUDGES. 

See Appeal and Error. «a»1046; Railro«d% 
<8:ian&2^ Trial, <S929. 
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JUDGMENT. 

iSee Ajccooat, ^=>^; Appeal and Brror, «» 
t33; Equity, €3»4iT. 

VI. OK TBIAI. OF ISSUB9. 

(B) Parties. 

<g=»233 (tJ.S,D.C.) Where the court can do jus- 
tice without injuring persona not before it, it 
will do so, shaping its relief so as to jpreserve 
the rights of such absent persons, requiring, if 
necessary, dismissal of the bill as to them.— 
Grigsby V. Miller, 231 F. 521. 

IX. OPENING OR VACATIMCk 

<g=»378 (U.S.D.C.) A judgment cannot be re- 
opened for so-called newly discovered evidence 
which was available at the time- of first trial.— 
Scotten V. RoBenblum, 231 F. 357. 

XL GOLLATEBAI. ATTACK. 
(B) Grounds. 

^=s>512 (U.S.D.C.)' Assignees of a corporation 
could not have equitable relief from a judgment 
adverse to them in their suit against the cor^ 
poration's debtor because he fraudulently de- 
nied his signature on the sheriffs ceitificate, in 
suit against the corporation in which he was 
attached, that he was indebted to the corpora- 
tion, thereby perjuring himself.— Scottan v. 
Rosenblum, 231 F. 357. 

XIII. MHilGEB AND BAK OF CAUSES 
OF ACTION AND DEFENSES. 

(A) JadvmentM Operative »• Bar. 

<S=>570(5) (U.S.D.C.) Nonsuit in employe's ac- 
tion for injuries held to have been granted for 
insufficiency of the evidence, and hence under 
the rule in South Carolina not to bar a new 
action.— Cline v. Southern Ry. Co., 281 F. 238. 
Expression in opinion of state Supreme Court 
held not to show that affirmance of nonsuit was 
on ground other than insufficiency of the evi- 
dence, and hence nonsuit did not bar a new ac- 
tion.— Id. 

XIV. CONCI.T7SIVENESS OF ADJVDX- 

CATION. 

(B) Per«on« Concluded. 

«8=»675(1) (U.S.C.Cj^.) The question in issue in 
an infringement suit held res judicata as be- 
tween the parties, both of whom openly partici- 
pated in and contributed to the expense of a 
prior suit involving the same issue, which was 
there determined.— Gilchrist Co. v. Bhrie Special- 
ty Co., 231 F. 659. 

(C) Matters Conoladed. 

<Sss>7l4(3) (U.S.C.C.A.) Judgments for plaintitf 
in 2 of 18 actions to recover back amounts paid 
for revenue stamps held to estop the govern- 
ment from re^-examining the same, or essential- 
ly the same, questions in the other actions.- 
Ratan.v. Johnson & Johnson, 231 F, 369. 

XVII. FOREIGN JUDGMENTS. 

<©=»82e(3) (U.S.D.C.) Under Const. U. S. art. 
4, 8 1, a judgment which bars another action in 



the state where it was rendered is res judicata 
in the federal courts.— Cline v. Southern Ky. 
Co., 231 F. 238. 

JUDICIAL NOTICE. 

See Bndence, ^bb»37. 

JURISDICTION. 

See Admiralty, e=>21; Aliens, ^=»31; Ap- 
peal and Error, ^=5>185; Bankruptcy, ^=» 
14, 210 ; Corporations. <S=a668 ; Courts : Eq- 
uity, ^=946; Removal of Causes, ^=»ll. 

JURY. 

See Trial, <e=»108%. 

II. BIOBT TO TRIAI. BT JITBT. 

®=»I2(1) (U.S.D.C.) Under the Constitution of 
the United States, the defendant in an action at 
law for libel is entitled to a trial by jury.— 
Willis V. O'ConncU^ 231 F. 1004. 
«=»21(1) (U.S.D.a) Under the Constitution of 
the United States, the defendant in a criminal 
prosecution for libel is entitled to a trial by ju- 
ry .-WiUis V. O'ConneU, 231 F. 1004. 

JUSTIFICATION. 

See Libel and Slander, ^=s>54, 123. 



See Notice. 



KNOWLEDGE. 
LACHES. 



See Equity, ^=s>67; Maritime Liens, ^=»37; 
Mortgages, <g=>596, 597; Trespass to Try 
Title, 4s»25; United States, «=s>133. 

LANDLORD AND TENANT. 

See Banlcruptcy, $=s>191, 818, 345; Guardian 
and Ward7 ^=>44. 

VIII. REUT AKB AI>VANOES. 

(C) lilen. 

^=»247 (U.S.D.C.) Until amount of taxes, pay- 
ment of which a lessee was bound to make as 
rent, had been assessed, an execution creditor 
might, under Landlord and Tenant Act N. J. § 
4, take the tenant's chattels free from any 
claims of the landlord for such sums.— In re 
Spies-Alper Co., 231 F. 535. 

(D) IHstreas* 

(S=>265(3) (U.S.D.C.) Taxes and water rates 
which tenant agreed to pav, though not fixed 
at the time of the lease, held rent for which dis- 
tress might be issued.— In re Spies-Alper Co., 
2S1 F. 535. 

LANDS. 

See Indians, ^=s»16 ; Public Lands. 

LARCENY. 

See Criminal Law ^»200; Receiving Stolen 
Goods. 
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LAWS. 

See £}vidence, ^=:»37. 

■ LEASE. 

See Guardian and Ward, ^s»44; Landlord 
and Tenant ; Street Railroads, ^=»58b 



See Willa. 



LEGACIES. 
LEWDNESS. 



See Prostitution. 



LIBEL AND SLANDER. 

See Appeal and Error, ^=»1064 ; Corporations, 
^=>42S; Injunction, <g=5>98, 118; Jury, «ft=» 
12, 21; Trial, <8=»^. 

II. PBIVCLEGED OQ MMUN IOATIONS, 
AND MAI.IOE THEREIN. 

<©=>44(1) (U.S.C.CA.) Where defendant's agent 
told plaintiff's friend with whom he lived that 
plaintiff's cash and stock of goods were short, 
held that there was no privilege.— Grand Union 
Tea Co. v. Lord, 231 F..390. 
<g=»48(l) (U.S.D.C.) It 18 within the rights of 
tbe publisher of a newspaper to question the ef- 
ficacy of a proprietary medicine offered to the 
public and to advise the public against it, with- 
in the limits of the law, which prescribes pen- 
alties for libelous publications.— Willis v. 0*Con- 
nell, 231 P. 1004. 

UI. JUSTIFICATION AND MITIGA- 
TION. 

<g=>54 (U.S.C.C.A.) Proof of the truth of the 
words spoken is a good defense in an action for 
blander, biit the justification must be as broad 
and complete as tbe misconduct charged. — 
Grand Union Tea Co. v. Lord, 231 F. 390. 

IV. ACTIONS. 
(A) RiKlit of Action and Defenses. 

<@==>68 (U.S.D.C.) Under the Constitution of the 
United States the only remedy of one injured 
by a libelous publication is by criminal prosecu- 
tion or an action at law,— Willis v. O'Connell, 
231 F. 1004. 

(E3) Trial, JnAgnkent, and Revle^rr. 

<g=5>l23(7) (U.S.C.CwA..) In action for slander- 
ing person having charge of defendant's store 
by saying his cash and stock were short, evi- 
dence held insufficient to justify court in hold- 
ing, as matter of law, that the charge was true. 
—Grand Union Tea Co. v. lK)rd, 231 F. 390. 
<8=»I24(2) (U.S.C.C.A.) In action for slander, 
held that substance of requested instruction, 
stating defendant's claim as to the circumstanc- 
es, the truth of the alleged slanderous statement 
and the burden resting on plaintiff should have 
been given.— Grand Union Tea Co. v. Lord, 231 
F. 390. 

«=»I24(4) (TT.S.C.C.A.) In action for slander- 
ing one by saying his cash and stock were short, 
instructions held erroneous as taking from jury 
question as to whether language used was only 



a charge of Irregnlarity or negligence.— Grand 
Union Tea Co. v. Lord, 231 F. 390. 

Instruction that to conatitnte slander it was 
sufficient that language would be understood to 
affect plaintiff in bis trade or calling held er- 
roneous, as words merely derogatory would have 
this effect— Id. 

LICENSES. 

See Copyrights, ^=s>48. 

LIENS. 

See Bankruptcy. «&=>184, 188-214, 281, 364; 
Factors, ^s>47; Fixtures, ^=»20; Landlord 
and Tenant, ^=»247; Maritime Liens; Me- 
chanics* Liens; Railroads, ^=9186. 

«=»!! (U.S.O.O.A.) Under the Civil Code of 
Louisiana, a special privilege may exist as to 
immovablfls as well as movables.— Whitney- 
Central Trust & Savings Bank v. Luck, 231 F. 
431. 

LIMITATION OF ACTIONS. 

See Bankruptcy, €=>328; Courts, «s»366; 
United States. #=s>133. 

XL COMPUTATION OF PERIOD OF 
LIMITATION. 

(A) Aecrual of Rlvlit of AcHoa or De- 
fenae. 

<S=>44(1) (U.S.C.C.A.) Conveyance of headright 
held repudiation of prior conveyance, and limi- 
tations ran from that time, and staleness of 
claim under the first conveyance was to be 
reckoned from that time.— Moore v. Foater 
Lumber Co., 231 F. 1. 

^=355(7) (U.S.D.C.) That dikes, embankmenU 
and levees were broken and had been repaired, 
enlarged, and increased in height thereby rais- 
ing high water stage held not to show that they 
were not permanent so that limitations ran 
from time they were completed.— City of Mem- 
phis, Tenn^ v. Board of Directors of St Fran- 
cis Levee Dist., 231 F. 217. 

(6) PeAdeney of Lofral ProceedlDys, !■- 
Junctloiif StAy» or Mf^ar. 

<&=p|05(l) (U.S.C.C.A.) The Iowa lO-year stat- 
ute of limitations (Code Iowa 1897, { 3447) does 
not run against the holder of the legal title dor 
ing tbe pendency of a suit by the one in posses- 
sion to have tbe title holder declared a troatee 
for him.— Sullivan v. Damon, 281 F. 916. 

(H) Comntencomeat of Action or Otkcr 
Froceedlnsr* 

€=s> 127(12) (U.S.C.CA.) An amendment to a 
bill to rescind for fraud, transferred to the law 
side of the court under equity rule 22 (19S Fed. 
xxiv, 115 C. O. A. xxiv), which sought to re 
cover damages for the fraud, stated a new canae 
of action, so as to be barred under Rev. St 
Neb. 1913, I 7569, four years after the discov- 
ery of the fraud.— Friederichsen v. Renard, 231 
F. 882. 

V. PLEADING^ EV IDENC E, TRIAL, 
AND REVIEW. 



<e=»l80(2) (U.S.D.C.) Where complaint 
lapse of time sufBcient to bar action and sbowi 
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no crooBd for ayoidins tiie bar, domarrtr held 
to Be under the rule in Arkansas.— City of 
MemphU, Tenn., v. Board of Directors of St 
Francis Levee Dist., 281 F. 217. 

LIMITATION OF CLAIMS. 

See Patents, <Sb»107, 170, 172. 

LIMITATION OF LIABILITY. 

See Shipping, ^b»142; Telegraphs and Tele- 
phones, ^s>54. 

LIQUIDATION. 

See Banks and Banking, ^5»281. 

LIS PENDENS. 

See Limitation of Actions, ^=»105. 

«=»I0 fU.S.D.C.) The protection afforded by a 
lis pendens filed pursuant to statute is lost if 
the snit is not diligently prosecuted.— United 
States Y. Fletcher, 231 F. 326. 

LITERARY PROPERTY. 

See Copyrights. 

MACHINERY. 

See Master and Servant, $=p20L 

MAIL 

See Post Office, «s>42, 48, 49. 

MANDAMUS. 

I. NATURE ANB QBOUNDS IN GEN- 
ERAI- 

i8=»3(l) (U.S.O.C.A.) Writ of mandamas, asked 
for in connection with appeal and writ of pro- 
hibition, held to be denied as presumptively 
District Court, on belnj^ advised of appellate 
court's views, would give proper relief.— Ex 

Sarte Equitable Trust Co. of New York, 231 F. 
71. 

MARITIME LIENS. 

n. OREATtON. OPERATION, ANB 
EFFECT. 

<©=»37 (U.S.D.O.) The 40-day rale as to priority 
of lien on harbor tags held not applicable as 
between claims so old that aU were affected by 
laches.— The I^eonard ^. Richards, 231 F. 1002. 

^=>40 (U.S.D.C.) Furnishing of supplies to 
four chartered vessels by consent of the owner 
held to have created a maritime lien on Uie ves^ 
sels jointly, which was not waived as to one by 
the filing of a libel against another .-^The John 
Ij, Lawrence, 231 F. 507. 

^=s»43 (U.S.D.C) The acceptance of notes for 
supplies furnished to a vessel, unless so intend- 
ed, does not operate as a payment, nor as a 
waiver of the right to a lien.— The John L. 
Lawrence. 231 F. 507. 



MARSHALING ASSETS AND SE- 
CURITIES. 

«=»4 (U.S.D.C.) Where bankrupt who mort- 
gaged his dwelling gave second mortgage on 
dwelling and after-acquired property, Ae2a that, 
having disposed of after-acquired property un- 
der contract requiring grantees to discnarge 
mortgages, second mortgagee was, on foreclosure 
of first mortgage, entitled to surplus only on 
failure of other security.— In re McGuigan« 231 
F. 404. 

MASTER AND SERVANT. 

See Seamen ; Trial, «=s>108^, 252. 

ni. MASTER'S tilABILITT FOR IN- 
JURIES TO SERVANT. 
(A) Nature and Extent In General. 

^s»95i/2 (U.S.C.G.A.) That mine foreman, ap- 
pointed under Act Pa, June 2, 1891, had some- 
thing to do with measuring coal and dealing 
out supplies, held not to make him any the less 
a state officer.— Lehigh Valley Coal Co. v. Wash- 
ko, 231 F. 42. 

Under Act Pa. June 2, 1891, mine owner held 
not liable for failure of mine foreman and as- 
sistants to make daily inspection, or for negli- 
gent failure to detect dangerous conditions.— Id. 

(B) Tools* Machinery-^ Appllanceii, and 
Plncen for "Work. 

€=»»07(8) (U.S.CC.A.) The federal Employers' 
Liability Act did not affect the master's non- 
assignable duty to exercise reasonable care in 
providing reasonably safe tools and appliances. 
—Coal & Coke Ry. Co. v. Deal, 231 F. 604. 
«=>II8(5) (U.S.O.O.A.) Where props, though 
not stacked up in galleries, were elsewhere, 
ready for mine foreman's use, heldj that there 
was no failure to provide, as required by Act 
Pa. June 2, 1891,— Lehigh Valley Coal Co. v. 
Washko, 231 F. 42. 

It could not be inferred that tlie roof of a 
gallery in a mine was unsafe when the mine 
owner finished the construction of the gallery, 
where it stood for two years before an accident. 
-Id. 

<8=»I25(9) (U.S.C.C.A.) The superintendent in 
charge of a manufacturing plant owned and op- 
erated by a foreign corporation represents the 
corporation as to employes, and his knowledge 
of defects in machinery or appliances is at- 
tributable to his principal.— New -^tna Portland 
Cement Co. v. Hatt, 281 F. 611. 

(B) FellOTT Servants. 

<8=»20l(3) (U.S.C.C.A.) A master held not re- 
lieved from liability for the death of a servant, 
resulting from defective machinery, because the 
danger mieht have been obviated by certain ac- 
tion by fellow employes which was not within 
the work reqiiirea of them.— New ^tna Port- 
land Cement Co. v. Hatt, 231 F. 611. 

A master is not relieved from liability for in- 
jury to an employ^ resulting from defective ma- 
chinery by the fact that there was concurring 
negligence on the part of fellow servants.— Id. 
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(F) Rl»k« Aaaumed by Serrant* 

«=»2I3(1) (U.S.O.O.A.) Whert a servant is re- 
quired to work in a dangerous and unsafe place, 
tne master is liable for any injuries sustained 
on account of the dangerous condition.— Coal & 
Coke Ry. Co. v. Deal, 231 F. 604. 
<g=>220(S) (U.S.O.C.A.) A telegraph lineman, 
who asked that a "deadman** be used for his 
safety, but was assured that its use was un- 
necessary, did not assume the risk.—Coal & 
Coke Ry. Co. v. Deal, 231 F. 004. 

(H) Actions. 

$=p256(1) (U.S.C.C.A.) Demurrer in employe's 
action for injuries held properly overruled, 
where declaration was sufficiently definite to 
advise defendant of the claimed grounds of its 
liability, and to permit testimony of all the 
pertinent facts,— Missouri Valley Bridge & Iron 
Co. V. Blake. 231 F. 417. 

<8ss>265(8) (U.S.C.CA.) Maxim, ''res ipsa loQ- 
uitnr,'' held applicable to accident caused by 
box being raised by derrick easing down, due 
to the spool or drum around which the cable 
was wrapped revolving slightly. — Missouri Val- 
ley Bridge & Iron Co. v. Blake, 231 F. 417. 
<g:=>265(14) (U.S.C.CA.) Where an employ^ was 
killed by an explosion in the room where he 
was working, in the absence of evidence to the 
contrary, there is a presumption that he was 
in the performance of his duties and exercising 
due care.— New ^tna Portland Cement Co. v. 
Hatt, 231 F. 611. 

<8=»265(14) (U.S.CCA.) In an action for per- 
sonal injuries to a servant, brought in the fed- 
eral court, contributory negligence is a defense, 
which the master must prove by a fair pre- 
ponderance of the testimony. — Pennsylvania R. 
Co. V. Groves, 231 F. 663. 

<©=>270(14) (U.S.C.O.A.) Testimony that wit- 
ness observed difference between employer's 
methods and methods of former employer held 
not to violate rule that negligence cannot be 
shown by showing that other appliances are bet- 
ter or less dangerous.— Missouri Valley Bridge 
& Iron Co. V. Blake, 231 F. 417. 
«=»276(1) (U.S.CCA.) In an action for person- 
al injuries under the New York Employers' 
Liability Act, evidence held sufficient to warrant 
the jury in finding that the office of the corpo- 
rate employer, where the notice of daim requir- 
ed by that act was served, was its principal 
office.— Mason & Hanger Co. v. Sharon, 231 F. 
861, 

«&=>288(5) (U.S.C.CA.) A servant, killed as a 
result of defective machinery, held on the evi- 
dence not chargeable as matter of law with hav- 
ing assumed the risk.— New ^tna Portland Ce- 
ment Co. V. Hatt, 231 F. 611. 

<e=»289(29) (U.S.C.CA.) A railroad yard con- 
ductor held not guilty of contributory negli- 
gence, as matter of law, for stopping on a track 
to converse with the yard foreman. — Pennsyl- 
vania R. Co. V. Groves, 231 F. 663. 

^=»291(9) (U.S.CCA.) In mine employe's ac- 
tion for injuries caused by falling rock, in- 
struction that there was a presumption of neg- 
ligence, shifting the burden to defendant, held 
erroneous.— Lehigh Valley Coal Co, v. Washko, 
231 F. 42. 



«=»294(5) (U.S.C.CA.) A master cannot dele- 
gate his duty to furnibh a safe place to work, 
so as to require an instruction on negligence of 
fellow servants, where that duty was violated. 
—Fisher Mach. Works Co. v. Dougherty, 231 
F. 910. 

IV. LIABII.ITIES FOR IKVUBIBS TO 

THIRD PERSONS. 
(A) Acta or Onttaal^na of Servant* 

«»>300 {U.S.CCA.) A master is liable for the 
torts of his servant, committed in the course of 
his employment and within its scope.— Wlutted 

V. South\^estern Telegraph & Telephone Co- 
231 F. 926. ^ ^ *- ^ ^ 

<C) A«tione. 

<g=>332(2) (U.S.C.CA.) Evidence held sufficient 
to take to the jury the question whether a sub- 
sequent assault by defendant's general manager 
was a continuance of an earlier assault, where- 
by the manager rightfully removed plaintiff from 
defendant's telephone booth.— Whitted v. South- 
western Telegraph & Telephone Co., 231 F. 926^ 

MAXIMS. 

See Equity, ^s;>54. 

MECHANICS' LIENS. 

I. NATURE, GROUNDS, AND SUB. 
JECT-lftATTER IN OENERAI.. 

<&=>I3 (U.S.CCA.) A perfected lien upon ir- 
rigation systems is not defeated by the subse- 
quent conveyance of the system to irrigation 
districts, though the lien laws do not apply to 
such districts.— Crane Creek Irr. Dist. v. Port- 
land Wood Pipe Co., 231 F. 113. 

III. PROCEEDINGS TO PERFECT. 

«$s»l36(l) (U.S-CCA.) The recording of a 
claim for a mechanic a lien or privilege under 
av. Code La. arts. 3249, 3272. 3274. 3348, 
which did not describe the property, held insuf- 
ficient under the Louisiana statute to sustain 
the lien as against a prior mprtgagee.--Whit- 
ney-Central Trust & Savings Bank v. Luck, 
231 F. 431. 

MEDICAL TREATMENT. 

See Seamen, ^=»11. 

MIIVES AND MINERALS. 

See Master and Servant, ^=>95^-291. 

MORTGAGES. 

See Bankruptcy, ^s»398j Corporations, ^^ 
477, 478. 479, 542; Ciourts, <S=>475. 526; 
Homestead, ^=:>115: Marshaling Assets and 
Securities, «=s>4; Railroads, <S=s»154-209. 

XL REDEMPTION. 

«8=5>59l(l) (U.S.D.C.) A mortgagor's statutory 
right of redemption within a year under Rev. 
St. Mo. 1909, I 2829, does not destroy the old 
common-law right of redemption when trustee 
buys in for himself under a power of nle.-^ 
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Sunny Brook Zinc d; Lead Go. v. Metzler, 281 
F. 304. 

«=»596. 597 (U.S.D.O.) Under Mo. Rev. Stata. 
1909, § 2829, giving a mortgagor the right to 
redeem j^ropcrty sold under mortgage fore- 
closure within one year if he gives a bond, the 
bond muBt be ^ven promptly, and a delay of 40 
days is a waiver of any right— Sunny Brook 
Zinc & Lead Go. y« Metsler, 231 F. 304. 

The owner of a mine sold under foreclosure 
and bought in by the trustee for the mortgagee 
cannot, after a delay of two years, during 
which time the mine greatly enhanced in value, 
•aeert any right to redemption.— Id. 

MOTIONS. 

See Continuance, $=p7; Criminal Law, <?=> 
696, 

MUNICIPAL CORPORATIONS. 

Xm. FISOAZ. MAN ACKBMCKT. PITB- 

I«IO DEBT, 8£CURITX£8. AND 

TAXATION. 

(B) Administration In General, Appropri- 

ation* "Wmrrmmtm, and Paynaoat. 

«=»898 (U.S.D.C.) A city held not estopped to 
deny the validity of warrants by the false cer- 
tificate of its auditor as to facts which were 
shown by the proper "COunty records.— Horn- 
blower V. aty ol Pierre, 231 F. 406. 

Where city warrants were void in their in- 
ception for lack of power to issue them, neither 
representations by its officers nor the payment 
of interest thereon bv the city can operate as 
an estoppel or a ratincation.— Id, 
^=:>902 (U.S.D.C.) City warrants, while trans- 
ferable by indorsement and delivery, are not na- 
gotiable instruments within the law merchant, 
and are not exempt in the hands of a bona fide 
holder from any defense existing between the 
original parties.— HomMower v. City of Pierre, 
2.S1 F. 496. 

A purchaser of city warrants issued for a 
wholly unauthorized purpose held not protect- 
ed by a false recital in the resolution of the 
city council as to their purpose.— Id. 

(C) Bonds and Other SeenrltIoii» and Slnlc- 

Inir FnndM. 

<9=»9I8(1) (U. S. C. C. A.) Failure of utilities 
commission to determine cost of waterworks be- 
fore special election on question of issuing bonds 
authorized by Denver Charter, { 2d4a, held 
not to render the vote nugatory.— Wheeler v. 
City and County of Denver, 231 F. 8. 

Submission of question of issuing bonds for 
construction of waterworks under Denver 
Charter, | 264a, without first fixing date, form, 
and maturity of bonds held not to affect validity 
of the bonds.— Id. 

Bonds authorized under Denver Charter, § 
2d4a, for construction of waterworks, held not 
void because of failure to state in the proposi- 
tion submitted how sinking fund would be 
created.— Id. 

Where ordinance provided for tax levy to 
provide sinking fund, but not to be used unless 
revenues of waterworks were exhausted, held, 
that this provision, if unnecessary, did not in- 



validate the waterworks oomtnictiott bonds.— 
Id. 

Under Denver Charter, § 264a, failure to de- 
termine whether bonds should be straight bonds 
or call bonds, before submission of question of 
issuing them, held not to invalidate the bonds.— 
Id. 

^=»9^ (U^.C.CA.) Under Denver Charter, i 
264a, as amended, public utilities commission 
held authorized to issue straight 30-year bonds 
for construction of waterworks system,- Wheel- 
er V. City and County of Denver, 231 F. 8. 
iS3»93l (U.S.C.C.A.) Validity of bonds issued 
under Denver Charter, § 264a, as amended, for 
purpose of constructing or acquiring water- 
works, held to be determined from that section 
alone.— Wheeler v. City and County of Denver, 
231 F. a 

That waterworks system cannot be construct- 
ed for amount of bonds authorised at election 
held under Denver Charter, { 264a, as amended, 
held not to invalidate the bonds.— Id. 

Under Denver Charter, § 264a, as amended in 
1910, bonds authorized by voters for constrnc- 
tion of waterworks AeJd not invalidated by 
utilities commission's failure to follow an al- 
ternative course provided by the charter.— Id. 

NAMES. 

See Trade-Marks and Trade-Names. 

NATIONAL BANKS. 

See Banks and Banking, ^e»281. 

NATUAALIZATION. 

See Aliens^ «s»6& 

NAVIGABLE WATERS. 

ni. BXPABIAN AKD UTTORAL 
BIOHTS. 

^=:»39(5) (U.S.D.C.) Companies building em- 
bankments Which did no damage until levee 
district constructed levees causing waters of 
river to damage property on opposite bank, held 
not liable.— *City of Memphis, Tenn., v. Board of 
Directors of St. Francis Levee Dist., 231 F. 
217. 

NEGLIGENCE. 

See Appeal and Error, ^=s»OBO; Attorney and 
Client, «=»129; Collision, <g=5>71-129; Courts, 
^sc>^8; Damages, <d=>158; Master and 
Servant, «=s>107-382; Railroads, <8=»312- 
351; Shipping, «&=>123-141; Trial, <8=»252. 

I. ACTS OR OanSSIONS OOMSTITUT- 

ma NEOX.IOENCE. 

(A) Per«enal C<md«ot iii General. 

<8=5>l (U.S.C.CA.) '^Negligence" is the failure 
to perform some aet required by law.— New York 
& Porto Rico S. S. Co. v. Quanica Centrale, 
231 F. 820. 

IV. ACTIOKS. 

<S=5>I36(2) (U.S.C.CA.) Negligence is question 
of law and fact; performance or omission of 
act being one of fact, and whether performance 
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or omissioB was a breach of legal duty one of 
law.— New York & Porto Rico S. S. Co. r. 
Gaanica Centrale, 231 ¥. 820. 

Negligence is a question of fact, where there 
is room for a difference of opinion as to the 
facts or the inferences to be drawn tiierefrom. 
-Id. 

NEGOTIABLE INSTRUMENTS. 

See Bills and Notes. 

NEWLY DISCOVERED EVIDENCE 

See B!qalt7, «=o447; Jadgment, «s>878. 

NEWSPAPERS. 

(S=»5(2) (U.S.D.O.) A newspaper publisher, in 
absence of direction, as to a notice of sale sent 
It for publication by a trustee in bankruptcy 
under order of court, should print it as a legal 
notice, and not as advertising.— In re Pierce, 
Butler & Pierce Mfg. Co., 231 F. 312. 

Where a trustee in bankruptcy sent newspa- 
per legal notice of sale of property, held that 
the ordinary rate for printing such notices could 
only be collected, in absence of agreement, 
though newspaper company printed notice as a 
display advertisement, instead of as a legal no- 
tice.— Id. 

NEW TRIAL. 

See Appeal and Error, ^s»977 : Criminal Law, 
<g=»918, 1134, 1156. 

NONSUIT. 

See Dismissal and Nonsuit 

NOTES. 

See Bills and Notes. 

NOTICE. 

See Bills and Notes, <&=5>397, 414; Carriers, 
^s»58; Commerce, ^s^S, 85; Mectricity, 
^=»11: lis Pendens; Master and Servant, 
<8=>220; Newspapers; Telegraphs and Tele- 
phones, €a»54. 

<g=>6 (U.S.C.CA.) Notice of facts which would 
put a man of ordinary prudence on inquiry un- 
der similar circumstances is notice of all the 
facts which a reasonably diligent inquiry would 
disclose.— Grandison v. National Bank of Com- 
merce of Hochester, 231 F. dOQ. 

OBJECTIONS. 

See Appeal and E}rn>r. «=9l85, 231, 232; 
Courts, ^39276} Criminal Law, ^918, 
1032-1066; Trial. <S=»84. 

OFFICERS. 

See Corporations. ^=»282, 425. 668 ; Municipal 
Corporations, iss>8»S, 920; Receivers ; Unit- 
ed States, ^=»40. 

OPENING. 

See Judgment, ^=»S7& 



OPTIONS. 

See Sales, ^s»8. 

ORDERS. 

See Appeal and Error; Commerce, 

PARENT AND CHILD. 

See Guardian and Ward. 

PARTIES. 

See Admiralty, ^s»106 ; Appeal and Error, ^» 
187, 327, 1201; Commerce, «=»93; Courts, 
t®=»343; Equity, «=»94, 117. 457; Execa- 
tors and Admimstrators, ^5»4B8: Judgment 
<S=s»233; Railroads, <d=>186; Bemoval of 
Causes, «=5>36, 89. 

I. PIiAIKTIFFS. 
(A) PersoAS 'Who ntmy or must Sue. 

<©=>6(1) (U.S.D.C.) A court may look beyond 
the names of the parties to a suit and ascc^ 
tain tbe real parties in interest from the facts 
as they appear in the records— United' States 
V. Fletcher, 231 F. 326. 

II. DEFENDANTS. 
(B) JotnUer. 

<@=:>32 (U.S.D.O.) In suit by a wife's adminis- 
trator to set aside a (ieed given by decedent and 
her husband, husband held not an indispensable 
party.— Grigsby v. Miller, 231 F. 521. 

PARTNERSHIP. 

See Bankruptcy, ^s»309. 



PATENTS. 
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See Pubjic Ijands. ^SS9^; 
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n. PATENTABIIilTT. 
(A) InTentlon. 

«=»I6 (U.S.CC.A.) The question whether a pat- 
ented device is the result of invention, or only 
mechanical skill, is one of fact.— Keene v. Neir 
Idea Spreader Co., 231 F. 701. 
<S=»I8 (U.S.C.CA.) The taking of two atmin 
changing a prior device, both obvious and not 
involving invention, unpatentable when taken 
separately, does not involve invention and be- 
come patentable when taken in unison.— Lovell* 
McConnell Mfg. Co. v. Oriental Rubber A Sup- 
ply Co., 231 F. 719. 

«=»I9 (U.S.C.CA.) The mere carrying forward 
of an original conception, resulting in an im- 
provement in degree simply, is not invention.— 
Keene v. New Idea Spreader Co., 231 F. 701. 
<S:=>22 (U.S.D.C.) To be equivalents, two de- 
ments found in different machines or devices in 
the same art must not only perform the same 
function in the respective comUnations, bat 
must perform that function in substantially the 
same manner.— Klauder-Weldon Dyeing MacK 
Co. V. Giles. 231 F. 746. 
^s»26(l) (U.S.C.C.A.) The fact alone that the 
elements of a combination claim are old is not 
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enough to iiiTafidate it— ^eeiie v. New Idea 
Spreader Co.. 231 F. 701. 

€=»26a) (TJ.S.C.G.A.) It is not invention to 
comlkine old devices into a new machine or man- 
nlactore, without producing anj new mode of 
operation,— R B. Johnson Go. v. Grinnell Wash- 
ing Macb. Co., 281 F. 988. 

To constitute a patentable combination, it is 
esBcntial that there shoald be some joint op- 
eration performed by its elements, producing a 
result due to their Joint and co-operating ao- 
tion.— Id. 

^=>26(2) (U.S.C.O.A.) The combination of ele- 
ments which were not only old, but in point of 
equivalency had been used for years in tne same 
art and with like results, held not to involve in- 
vention.— Keene V. New Idea Spreader Co., 281 
F. 701. 

^=»26(2) (n.S.C.C.A.) A combination of old ele- 
ments, to be patentable, must produce a new 
result or effect in the combined forces or pro- 
cesses from that given by their separate parts. — 
LoveU-McConnell Mfg. Co. v. Oriental Rubber 
& Supply Co.. 231 F. 719. 
^=>30(1) (U.S.C.CA.) Commercial success of a 
patented article cannot aid claims of the ^tent 
which are clearly lacking in invention.— Keene 
V. New Idea Spreader Co., 231 F. 701. 
^=»34 (U.S,C.C.A.) Prior patents, each show- 
ing parts of a patented combination, were a 
part of the prior art. to be considered on the 
question of invention.— Keene v. New Idea 
Spreader Co.. 231 F. 701. 
^:»35 (U.SbC.C.A.) Commercial success is not 
persuasive evidence of invention as to a claim 
covering only one part of the patented device, 
not shown to have contributed to such success.— 
De Mayo Coaling Co. v. Michener Stowage Co.. 
231 F. 736. 

(D) Antlolpatlon. 

^=»69 (U.S.C.CA.) A device is ''described in a 
printed publication,*' within the meaning of 
Rev. St. § 4886 (Comp. St. 1913. § 9430). and 
therefore not patentable as a new invention, 
where it is shown in the drawings of a prior 
patent. — Keene v. New Idea Spreader Co., 231 
F. 701. 

^=s>73 (U.S.D.C.) A patent is not anticipated by 
a prior patent, where the patentee carries the 
date of his invention back to a time prior to the 
issnance and publication of the alleged antici- 
pating patent— Perlman v. Standard Welding 
Co., 231 F. 453. 

(B) Prftor Pnbllo Use ow Sale. 

«=»75 (U.S.D.C.) Delay of 10 years after in- 
vention before applying for a patent for a pro- 
cess, during which time it was held and used as 
a secret process and the product sold in the 
market, held to invalidate patent, on ground of 

grior public use. under Rev. St. § 4886 (Comp. 
t. 1913, ; 9430).— Macbeth Evans Glass Co. v. 
General Electric Co., 231 F. 183. 

(F) AbandOAineat. 

€»83 (U.S.D.C.) Delay of 10 years after in- 
vention before applying for a patent for a 
process, during which time it was held and used 
as a secret process and the product sold in the 



market, KM to invalidate patent on ground of 
abandonment, under Rev. St. { 4886 (Coinp. St. 
1913, ; 9430).— Macbeth Evans Glass Co. v. 
General Electric Co., 281 F. 188. 

IX. OONSTRUCTIOK AND OPEBATION 

OF IiETTSBfl PATENT. 

(A) In Oeneral. 

«=s>l57(l) (U.S.C.OJI.) The word "hermetical- 
ly," as used in a patent claim, defined.—Gear v. 
Fairmount Electric & Mfg. Co., 231 F. 728. 

(B) Umltatlen of Claims. 

«=>I67(1) (U.S.D.C.) The correction by the 
Patent Office of the drawings in a patent ap- 
plication to correctly show the invention de- 
scribed in the specification does not invalidate 
the patent granted thereon.— Hinman v. Visible 
Milker Co.. 231 F. 174. 
<g=>l67(l) (U.S.D.O.) A specification in a pat- 
ent of a "short rail" as an element of an amuse- 
ment device lield a negative limitation, which 
excluded from the invention a continuous rail. — 
Kice V. Palisades Realty & Amusement Co., 231 
F. 763. 

<g=>l70 (U. S.C.C.A.) A construction, which 
would make two verbally different claims in a 
patent identical is not to be followed, when 
there is nothing in the prior art which con- 
strains to any such construction.— Automatic 
Recording Safe Co. v. Burns Co., 231 F. 985. 
^=s>l72 (U.S.C.C.A.) A patentee is entitied to 
all of the advantages of his invention, although 
he may not have mentioned or known of them.— 
Gear v. Fairmount Electric & Mfg. Co., 231 F. 
728. 

X. TITLE, OONVEYANOEB, AND OON- 

TBAOTS. 

(B) Aaslffninents and Other Transfers. 

<g=5>l95 (U.S.C.CA.) A patentee, who has sold 
and assigned his patent for a valuable consid- 
eration, may bino himself to assign any pat- 
ents obtained for improvements therecm to the 
purchaser.— lion Tractor Co. v. Bull Tractor 
Co., 231 F. 156. 

ZU. INFBINGEirENT. 
(A) "Wliat Gvnstltntes Infrlnsrememt. 

€ss>235 (U.S.D.C.) A patent cannot be evaded 
or infringement avoided by a construction wMch 
is substantially the same, and which operates on 
the same principle, but which is inferior in its 
operation and produces an inferior result.— Hin- 
man v. Visible Milker Co., 231 F. 174. 
<&=s>235 (U.S.D.C.) That another structure is in- 
ferior to that of a patent, or that it performs 
some other function, does not avoid infringe- 
ment, when the same elements perform the same 
functions in substantially the same way.—- Bar- 
ber V. Otis Motor Sales Co., 231 F. 755. 

(O Suits In Bqnlty. 

<@s>292 (U.S.D.C.) In a suit for the infringe- 
ment of a patent, where plaintiff has pointed 
out the parts of defendant s machine which he 
claims to be an infringement, he cannot be com- 
pelled to point out the elements in his own 
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claim which he charges are infringed.— Qennert 
T. Burke & James, 281 F. 99a 

Xm. I>ECIBK»ffil OK THE VAIiUKCTT, 
OONSTStUCTION, AND IN* 
ntING£MENT OF PABTIOV^ 
LAR PATENTS. 

«s»328. 

UNITBSD STATES. 

DESIGN. 

39^1. Lacing hook, held yoid for lack of 
invention, 231 F. 170. 

ORIGINAL. 

627,430. Process and apparatus for etching met- 
al plates, construed, and held not 
infringed, 231 F. 146. 

656,062. Revolving door, held yalid, and claims 

2 ^nd 8 infringed, claim 7 held not 
infringed, 231 F. 166. 

659,906. Yarn dyeing machine, held valid, but 
not infringed, 231 F. 746. 

687,499. Telephone transmitter, held void for 
want of novelty as to certain claims, 
and not infringed as to the remain- 
ing claims, 231 F. 190. 

716,189. System of train control, claims 12, 13 
and 17, held void for lack of inven- 
tion, and not infringed. 231 F. 725. 

736,816. System of train control, claims 37 
and 88, held void for lack of inven- 
tion, and not infringed, 231 F. 725. 

741,385. Steam Turbine, held not anticipated, 
and valid, and claims 1 and 5 held 
infringed, and claim 3, not infring- 
ed, 231 F. 162. 

758.574. Oil-press mat, held void for lack of 

novelty. 231 F. 121. 

758.575. Oil-press mat, held void for lack of 

novelty, 231 F. 121. 

779,533. Harmonic selective signaling system, 
held not infringed, 231 F. 197. 

781,802. Valve and valve gear for explosive en- 
gines, held not anticipated, valid, 
and infringed, 231 F. 755. 

782,564. Axle, held void for lack of invention, 
231 F. 701. 

784,872. Telephone switchboard relay, claims 
1. 2, 3, 5, 6 and 8, held void for an- 
ticipation in the prior art, and also 
not infringed, if conceded validity, 
231 F. 194, 

793,779. Savings bank, held valid, also held in- 
fringed as to claims 1, 5, 6, 7, and 
8, and not infringed as to claims 2, 

3 and 4. 231 F. 985. 

797,364. Apparatus for coaling ships, claim 7, 
held not infrin§ed723l F. 736. 

813,841. Method of treating cement and ce- 
ment constructibn, held void for pri- 
or public use, 231 F. 711. 

822,302. Amusement vehicle, construed, and 
held infringed, 231 F. 763: held 
void for lack of invention, 231 F. 
997. 

831,816. Connector for electrical conductors, 
held valid and infringed, 231 F. 72a 

836,843. Revolving door, claims 1 and 2 held 
void tor lack of invention, and 
claim 13 not infringed, 231 F. 166. 

899,886. Coke oven, held void for lack of inven- 
tion, 281 F. 131. 



990,402. Gearing for washing machines, held 
void as an aggregation of old ele- 
ments, 281 F. 988. 

968,597. Carbureter, held void for lack of in- 
ventioB, in view of the prior art, 
231 F. 980. 

981,208. Pneumatic tire, hM not infringed, 
231 F. 741. 

993,780. Beer filter, claim 1, held valid, but not 
infringed, 231 F. 733. 

1,015,326. Beer filter, held void for lack of in- 
vention, 231 F. 733. 

1,016,153. Folding eyeglasses, held void for 
lack of invention, 231 F. 973. 

1.023,254. Beer filter held void for lack of in- 
vention, 231 F. 733. 

1,052,270. Demountable wheel rim,' held not an- 
ticipated, valid, and infringed, 231 
F. 453, 734. 

1,082,762. Carbureter, held void for lack of in- 
vention in view of the prior art, 
231 F. 980. 

1,102,519. Sash lock, claims 1 and 2, held val- 
id, and infringed, 231 F. 201. 

1,103,629. Window lock, concedini? its validity, 
held not infringed, 231 F. 201. 

1,108,782. Electric signaling device for eleva- 
tors, claim 3 held not infringed, 
231 F. 744. 

1,109,950. Elevator signaling? apparatus, held 
not infringed, 231 F. 744. 

l,120,t)57. Diaphragm horn for automobiles, 
held void for lack of invention, 
231 F. 719. 

REISSUED. 

12.455. Filter pulp-packing machine, held val- 
id, but not infringed. 231 F. 733. 

13.766. Formula and process for making glass. 
held void for abandonment and pri- 
or pnblic use, 231 F. 183. 

13,876. Cow-milking machine, held valid and 
infringed, 231 F. 174. 

PAYMENT. 

See Bills and Notes, ^=a429; Compromise and 
Settlement: Railroads, ^=s>154; Recovers, 
«5;»75; 6ale8, ^s»391. 

I. REQUISITES AND SUrPICIEIICY. 

^=>I8 (U.S.C.C.A.) Acceptance by an electric 
power company from its consumer of negotiable 
notes of a third party did not, in the absence of 
an agreement, operate as a payment— Maxwell 
V. Holmesville MiU & Power Co., 231 F. 684. 

PENALTIES. 

See Aliens, ^=»54. 

PENDENCY OF ACTION. 

See Courts, 4=»493 ; lis Pendens. 

PERSONAL INJURIES. 

See Damages, ^S9l58; Master and Servant* 
<8=»107-332; Railroads, ^=5>312-351. 

PETITION. 

See Bankruptcy, ^s>51, 79. 
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PHYSICIANS AND SURGEONS. 

See Seamen, ^=»11. 

PLEADING. 

See Accoant, ^=^17; Account Stated. ^=»6; 
Attorney and Client, ^=»129; Bankruptcy, 
€i=>51: Courts, <5=5>275, 299; Damages, ^=> 
158; Dismissal and Nonsuit, ^=>58; Evi- 
dence, ^5»208; Injunction, ^=»118; Insur- 
ance, ^=»635; Limitation of Actions, ^=» 
180 ; Master and Servant, <9s»256 ; Patents, 
<g5s>292; Trial, «s»ll. 

I. FORM AM P AI XEQATIpyS IN 
GENFRAI*. 

«=>8(2) (TT.S.C.C.A.) Declaration, in liability 
insorer^s action against their attorneys, not al- 
leging existence of defense to action against pol- 
icy holder, held insufficient ; allegation that fail- 
ure to defend made it liable for full amount of 
judgment recovered being a conclusion.— Mary- 
land Casualty Co. v. Price, 231 F. 397. 
^=:98(2) (U.S.D.C.) Allegation that dikes, em- 
bankments and levees Maimed to have caused 
damage were not permanent, held a conclusion 
and facts set out showing the contrary control- 
led.— City of Memphis, Tenn., v. Board of Di- 
rectors of St B>ancis Levee Dist., 231 P. 217. 
«=»8(2) (U.S.D.C.) A bill of review, alleging 



that defendant's attorney "wrongly" entered the 
judgment, pleaded merely a conclusion of law.- 
Scotten V. Kosenblum, 231 F. 357. 



<e=»36(3) (U.S.CC.A.) Where the answer ex- 
pressly admitted complainant's title to the copy- 
right, defendant cannot attack such title at the 
hearing.— Historical Pub. Co. v. Jones Bros. 
Pub. Co., 231 F. 638. 

VI. ABOSmOEB AMD 8UFPLEMEKTAL 
PLEADINGS AHD REPLEADER. 

«=»246(1) (U.S.C.C.A.) In liability insurer's ac- 
tion against attorneys for neglecting to defend 
action against policy holder, refusal to permit 
amendment by striking out allegation as to 
amount for which settlement could have been 
made held not error.— Maryland Casualty Co v. 
Price, 231 F. 397. 

PLEDGES. 

See Carriers, ^s»58 ; Oorporations, ^=s>574. 

POST OFFICE. 

IIL OFFSirSES AGAIKSX POSTAL 
LAWS. 

^=^35 (n.S.C.C.A.) Scheme to obtain money 
from patients, by furnishing medicine or treat- 
ment without regard to patient's needs, held a 
scheme to defraud, within Criminal Code, S 
215, as to fraudulent use of the mails.— Hughes 
ar. United States, '231 F. 60. 

Physician, acting as assistant to one of physi- 
cians engaged in scheme to defraud and as con- 
sulting physician, held so connected with the 
scheme and changeable with knowledge of its 
illegality as to justify a verdict of .gnilty.— Id. 



^=»42 (U.S.C.CA.) Decoy letters, mailed by 
post office inspectors, are letters intended to be 
conveyed by mail, within Penal Code, | 195.— 
McShann v. United States, 231 F. 923. 
<&=»48(4) (U.S.C.CA.) An indictment under 
Penal Code, § 215, for using the mails to de- 
fraud a class described as particularly as possi- 
ble, but not naming individuals or stating that 
their names were unknown, held sufficient.— 
Finne^an v. United States, 231 F. 561. 

An indictment for using the mails to defraud 
need not allege defendant*s knowledge of a fact 
therein alleged which was not material to the 
offense.— Id. 

An indictment for the use of mails to defraud 
held to describe sufficiently the particular letter 
charged to have been received in furtherance o{ 
the fraudulent scheme.— Id. 
<®=»48(8) (U.S.C.CA.) There is no variance be- 
tween an indictment under Penal Code, S 215, 
which charged that defendant took a "letter" 
from the post office, and proof that he took an 
envelope which contained only a post office mon- 
ey order.— Finnegan v. United States, 231 F. 
561. 



(U.S.C.CA.) On trial for fraudulent use 
of mails and conspiracy fact that only fictitious 
transactions based on decoy letters were in evi- 
dence, and that no payments were shown, held 
not to prevent inference of conspiracy and fraud- 
ulent scheme.— Hughes v. United States, 231 F. 
50. 

Evidence held not to support a conviction of 
employes of phvsicians engaged in scheme to 
defraud, the evidence being consistent with their 
innocence.— Id. 

^=>49 (U.S.CC.A.) In a prosecution for using 
the mails to defraud, contrary to Penal Code. J 
215, evidence held sufficient to show that de- 
fendant took from the post office tbe letter de- 
scribed.— Finnegan V. United States, 231 F. 561. 

In a prosecution for using the mails to de- 
fraud, evidence held sufficient to warrant the 
jury in finding that defendant did not intend to 
deliver the stock he contracted to sell and that 
hifl selling stock not owned was not by miatake. 
-Id. 

PRACTICE. 

For practice in particular actions and proceed- 
ings, see the various specific topics. 

PREFERENCES. 

See Bankruptcy, «=»159-166. 184-200, 308, 
311; Insolvency, ^3»61. 

PRESCRIPTION. 

See Limitation of Actions. 

PRESENTMENT. 

See BiUs and Notes, *=be»t, 402. 

PRESUMPTIONS. 

See Evidence, ^s>67, 60. 
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PRINCIPAL AND AGENT. 

See Alteration of Instruments, ^s»ll; At- 
torney and Client; Bankruptcy, ^=»166; 
.. Corporations, $=»423; Factors; Telegi*aphs 
. and Telephones, ^=»69. 

PRINCIPAL AND SURETY. 

I. CREATION AND EXISTENCE OF 

BErATION. 

(A) Betvreen IndlTldttals. 

^=»39 (U.S.C.C.A.) A surety on a contractor's 
bond will be discharsred where, through collu- 
sion between the contractor and plaintiff, the 
icontract recited a greater consideration than 
was actually to be paid and that enhanced the 
risk.— Equitable Surety Co. v. Board of Com'rs 
of Muddy Bottom Swamp Land Dist No. 1, 
Tippah County, Miss-. 231 F. 33. 

m. DISCHARGE OF SURETY. 

«=»90 (U.S.D.C.) Bridge contractor's surety 
held not discharged by contractor's unlawful 
building of bridge over navigable stream without 
requisite approval of Secretary of War.— Lin- 
coln County V. Coast Bridge Co., 231 F. 468. 
^=s»ll7 (U.S.C.C.A.) Where a surety company 
signed a contractor's bond, the owner, having 
made advances contrary to the contract on 
which the bond was issued, cannot recover 
against the surety.— Equitable Surety Co. v. 
Board of Com'rs of Muddy Bottom Swamp Land 
Dist. No. 1, Tippah County, Miss., 231 F. 33. 

IV. REMEDIES OF CREDITORS. 

^=9 1 59 (U.S.D.C.) In action aganst bridge con- 
tractor and surety for loss of bridge, burden of 
proving builder's acquiescence in contractor's 
unlawful building without Secretary of War's 
approval held to be on surety.— Lincoln County 
T. Coast Bridge Co., 231 F. 468. 
^=:»I6I (U.S.D.C.) In action against bridge con- 
tractor and surety, anticipated payments to con- 
tractor and payments out of order held not suffi- 
cient to show substantial departure from con- 
tract discharging surety.— Lincoln County v. 
Coast Bridge Co., 231 P. 468. 
^Bs>l62(2) (U.S.C.C.A.) In an action on a con- 
tractor's bond, evidence held to raise questions 
for jury whether surety relied on contract in 
executing bond, and whether plaintiff made ad- 
vances contrary to contract. — Equitable Sure- 
ty Co, V. Board oC Com'rs of Muddy Bottom 
'^wamp Land Dist. No. 1, Tippah County, Miss., 
231 F. 33. 

In an action on a contractor's additional bond, 
question whether there was an increased hazard 
of which surety was not informed, but of 
which plaintiff knew, it having been caused by 
unauthorized advances to contractor, held for 
the jury.— Id. 

PRIOMTtES. 

See Bankruptcy, «S9345, 348; Courts, «=» 
492; Maritime Liens, «=>37. 

PHiyiLEGm COMJUUmiCATIONS. 

See Libel and* Slander, ^=s>44. 



PROCESS. 

See Corporations, ^=s»668; Injunction; Man- 
damus ; Prohibition. 

H. SERVICE. 
(B) Svbiitltuted Serirlce. 

€=>83 (U.S.C.C.A.) The provision of Code Civ. 
Proc. N. T. § 2524, requiring the mailing of 
citations from the Surrogate's Court where the 
person to be served is without the state, ap- 
l>lies only where service is made by publica- 
tion, and not personally. — Brown v. Fletcher, 
231 F. 92. 

PROHIBITION. 

I. NATURE AND GROUNDS. 

<S=5>I0(2) <U.S.C.C.A.) Where aa order in a 
foreclosure suit requiring certain parties to be- 
come parties and interplead was in excess of 
the court's jurisdiction, the writ of prohibition 
was properly invoked.— Ex parte ESquitable 
Trust Co. of New York, 231 F. 571. 

PROMISSORY NOTES. 

See Bills and Notes. 

PROPERTY. 

See B^xtures. 

PROPS. 

See Master and Servant, ^=»118. 

PROSTITUTION. 

«=>! (U.S.C.CwA.) The White Slave Act (Act 
June 25, 1910, c. 395, 36 Stat 825 (Comp. St 
1913, paragraphs 8812-8819]), applies to a 
prostitute who voluntarily consents to acts of 
illicit relation, as well as to a *Vhite slave'' in 
the restricted meaning, of those words.— Hays 
v. United States, 231F. 106. 

PROVINCE OF COURT AND JURY. 

See Criminal Law, ^=p741. 

PUBLICATION. 

See New8i>apers; ^^rocess, 4P>83. 

PUBLIC LANDS. 

See Bankruptcy, ^=p396; United States, «=> 
133. 

I. GOVERKMEKt! OWHERSHIP. 

^s»l3 (U.S.C.C.A.) The cutting of timber on 
government land by a homestead entryman 
whose entry had been suspended held a willful 
trespass.— International Lumber Co. v. United 
States, 231 F. 873. 

II. SURVEY ANBBISPOSAXi OF I.AKD8 
OF IfAITJBD STATES. 

(B) Entries, S4Lle», i^nd PoM^^sory Rlfflita. 

<8=>35(2) (U.S.aCA.) Comp. Laws Alaska 1913. 
I 101 (Act Cong. March 3. 1906). relaUve to 
entering more than 160 acres in single body, 
held not violated by separate entries under aep- 
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arate sarTeys of adjoining tracts, only one of 
which touched any navigable water.— United 
ytatea t. Poland, 231 F. 810. 

Act Cong. May 14, 1898, § 1, as to land in 
Alaska, held not to require reservation of 80 
rods except between entries along the shore of 
a navigable water.— Id. 

^=^38 (U.S.C.C.A.) The government can, as it 
did by Comp. St. 1913. § 4672, impose as a con- 
dition of the grant of timber and stone lands 
that the purchaser shall intend to appropriate 
them to bis own use and benefit.— Taylor v. 
United States. 231 F. 938. 

A purchaser of timber and stone lands held to 
have purchased for a speculative purpose, con- 
trary to Comp. St 1913. § 4672.— Id. 

(B) Soliool and UnlTeralty ItttnAm. 

<g=>53 (U.S.D.C.) The word "void," as used in 
Rev. St. I 2449 (Comp. St 1918. | 4870), con- 
strued as ''voidable" in respect to listing or lands 
to states which were not within the grant— 
Stutsman v. Olinda Land Co., 231 F. 525. 

Selection of lands By a state under Rev. St 
I 2275 (Comp. St. 1913, § 4860), in lieu of school 
lands granted, held valid.— Id. 
^S=s>54<3) (U.S.D.C.) Purchase by a Surveyor 
General for a state of school lands from the 
state held not rendered void by Rev. St § 2275 
(Comp. St 1913, I 4860).— Stutsman y. OUnda 
Land Co., 231 F. 525. 

(I) Proeeedins* In I^t^d Ofl««* 

<g=>l06(l) (U.S.D.C.) The listing of public land 
by the Land Department under Rev. St f 2449 
(Comp. St. 1913, § 4870) as Ueu land under a 
scliool land grant held not subject to collateral 
attack on the ground that the land was mineral. 
—Stutsman v. Olinda Land Co., 231 F. 525. 

UI. DISPOSAI. OF UHmU OF TH£ 
STATES. 

<^a»l78(l) (U.S.C.C.A.) Conveyance of league 
and labor of land to which grantor was entitled 
held to transfer grantor's headright, though not 
then located upon specific lands, or evidenced 
by a certificate.— Moore v. Foster Lumber Co., 
231 F. L 

Conveyance of headright held to give trans- 
ferees only right to locate land or have it lo- 
cated, and, upon location, right to interest, legal 
or equitable, in the land, depending upon par- 
ties to whom patent was issued.— Id. 

Rights of grantees under conveyances by own- 
•er of headright under Texas laws held not legal 
interest in land, even though certificate had 
been issued, whether distinctions between law 
and equity were recognized or not — Id. 

As between grantees under two conveyances 
by owner of headright, those to whom it was 
first conveyed held to have the prior right.— Id. 

PUBLIC SERVICE COMMISSIONS. 

See Commerce, ^s>86, 93; Electricity, ^s»ll; 
Municipal Corporations, ^=^920. 

PUBLIC SERVICE CORPORATIONS. 

See Carriers; Railroads; Street Railroads; 
Telegraphs and Telephones, ^=»54. 



QUARANTINE 

See Shipping, «s>116. 

QUESTIONS OF UW AND FACT. 

See Trial, «=>139, 143. 

RAILROADS. 

See Carriers: Commerce, ^=»27; Street Rail- 
roads. 

VUI. IHBilBTSDIfSSS, 8SCURITIES, 

IiIEK 8. Ain> MORTOAOES. 

(A) Hatvre and Extent of I^labllltlea. 

«=5>I54 (U.S.C.C.A.) Under agreement collat- 
eral to railroad mortgage, whereby the D. Co. 
was to make certain payments, held, that bond- 
holders could demand payment, though mortga- 
for was not in position to do so.— Ex parte 
Iquitable Trust Co. of New York, 231 F. 571. 
Under agreement collateral to railroad mort- 
gage, whereby another company was to make 
certain payments to trustee, trustee held not a 
mere custodian for mortgagor, but covenantee 
of trust fund for benefit of bondholders.— Id. 
^=»I67 (U.S.C.C.A.) Traffic rights of railroad 
company over another's lines under agreement 
collateral to mortgage held covered by the mort- 

f age.— Ex parte Equitable Trust CTo. of New 
ork, 231 F. 571. 

Though railroad mortgage covered mortgagor's 
assignable rights under collateral agreement, 
heldf that trustee's rights thereunder were not 
covered, and could not be sold under foreclosure, 
but survived for benefit of bondholders.— Id. 
«=»I79 (U.S.C.C.A.) Under collateral agree- 
ment whereby another railroad comi)any agreed 
to make payments for interest and sinking fund 
purposes, trustee of mortgage held authorized to 
sue to enforce the liability of such comimny.-- 
Ex parte Equitable Trust Co. of New York, 231 
P. 571. 

If railroad company had right of action under 
agreement collateral to its mortgage, enforce- 
able by receivers appointed in foreclosure suit. 
held, that remedy was by suit for specific per- 
formance or other plenary action. — Id. 

(B) Foreelo«««e of Uena an4l Wtortmrnm^m^ 

^s»l86 (U.S.C.C.A.) That agreement collateral 
to railroad mortgage created equitable lien 
against property of another company having no 
property within court's jurisdiction held not to 
defeat trustee's right to foreclose without mak- 
ing it a -party .—Ex parte Equitable Trust Co. 
of New YoA. 231 F. 571. 

In foreclosure salt, iBterrening p«{;ition as- 
serting that trustee was not protecting bond- 
hoideiir rightB under collateral agreement held 
without relevancy to pending proceedings, as 
trustee's aotions did not indicate infidelity to its 
trust.— Id. 

^=9190 (U.S.C.C.A.) In suit to foredose rail- 
road mortgage, heldt that whether collateral 
agreeinent imposed equitable lien on property of 
another railroad company could not he adjudi- 
cated without affording it an opportunity to be 
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heard.— Ex_parte Equitable Trust Co. of New 
York, 231 pT 671. 

^=9(92 (U.S.C.C.A.) Where parties were agree- 
able to foreclosure of railroad mortgage, and 
necessity for prompt sale was shown, fields that 
parties were entitled to have case proceed with 
convenient expedition.— Ex parte Equitable 
Trust Co. of New York, 231 F. 571. 

In a suit to foreclose a railroad mortgage, the 
court in its discretion has full power to make 
an order concerning an upset price upon the 
sale, if deemed advisable.— Id. 



IX. RECEIVERS. 

«=»209 (U.S.C.C.A.) Receivers appointed 



in 



foreclosure suit held entitled to custody only of 
the property subject to the mortgage and in- 
volved in the litigation, not including trustee's 
rights under collateral agreement against third 

§arty.— Ex parte Equitable Trust Co. of New 
ork. 231 F. 571. 

X. OPERATION. 

(F) Acddenta at Croaslnffs. 

<9S93I2(3) (U.S.C.C.A.) The failure of an engi- 
neer to sound signals not required by statute, 
when approaching a highway crossing, is negli- 
gence, if ordinary care requires them to be 
sounded.— Lehigh Valley R. Co. y. Kilmer, 231 
F. 628. 

^=)324(1) (U.S.C.C.A.) Due care of one about 
to cross a railroad track means ordinary care, 
but does not require extraordinarv care, or the 
exercise of the best judgment or the wisest pre- 
caution.— Lehigh Valley R. (^. y. Kilmer, 231 
F. 628. 

<&=>330(3) (U.S.C.CA-) The failure of an engi- 
neer to sound the whistle or bell on approach- 
ing a highway crossing does not relieve a chauf- 
feur from the necessity of taking ordinary pre- 
caution for the safety of himself and his party. 
—Lehigh Valley R. Co. v. Kilmer, 231 P; 628. 
<@==>334 (U.S.C.CA.) A chauffeur, who is sud- 
denly put in peril by the negligent approach of 
a railroad train to a highway crossing, is ex- 
cusable if he made an unwise decision as to 
what he should do.— Lehigh Valley R. Ck). v. 
Kilmer. 231 F. 628. 

«=>335(5) (U.S.C.CA.) The failure of one about 
to cross a railroad track to use due care bars 
recovery, if such negligence proximately con- 
tributed to the injury, but not otherwise.— Le- 
high Valley R. Co. v. Kilmer, 231 F. 628. 
€=>347(11) (U.S.C.CA.) In determining wheth- 
er an employed chauffeur was negligent in ap- 
proaching a railroad crossing, the fact that his 
employer was beside, liim^ and was looking out 
for an approaching train, can be considered.— 
Lehigh VftUey R. Co. v. Kilmer. 231 F. 628. 
«=»350(19) (U.S.C.O.A.) A chauffeur, approach- 
ing a highway crossing, who stopped and looked 
for an approaching train, is not negligent as 
matter of law because he did not stop at the 
precise place and time where and when looking 
would nave been of most advantage.— Lehigh 
Valley IL (3o. v. Kilmer, 231 F. 628. 
«=s>350(30) (U.S.CCJ^L.) In an action for in- 
juries to a chauffeur, whose automobile was 
struck by a train at a crossing, evidence held 
not to show as matter of law that plaintiff was 



negligent— Lehigh Valley R. Co. r. KUmer, 231 

«=»356(30) (U.S.C.CA.) A woman riding In an 
automobile held not negligent, as matter of law, 
for not insisting that her husband and a chauf- 
feur, do more than they did to discover the ap- 
proaching train.— Lehigh Valley R. Co. v. 
Emens. 231 F. 636. 

•©=>35l(9) (U.S.C.CA.) In an action for in- 
juries to an automobile chauffeur at a railroad 
crossing, a charge as to sounding warning sig- 
nals not required by statute, and as to the speed 
of the train, held correct.- Lehigh Valley R. Ca 
V. Kilmer. 231 F. 628. 

RATE. 

See Electricity, «=»11, 

REAL ACTIONS. 

See Trespass to Try Title. 

RECEIVERS. 

See Appeal and Error, ^=9827, 955; Compro- 
mise and Settlement, ^s»^19 ; Corporatioas, 
<@=p552, 560; Railroads, <e=:»209; Street 
Railroads, ^s»58. 

III. TIXrE TO AND POSSESSION OF 
PROPERTY. 

<g=»67 (U.S.C.CA.) Claim for rent faffing due 
after mortgage receiver took possession held to 
go to him, and not to general creditors, and to 
pass under his assignment of claims against 
lessee.— Pennsylyania Steel Co. t. New York 
City Ry. Co.. 231 F. 442. 

<S=>75 (U.S.C.C.A.) Where, when C. Co. be- 
came insolvent, it did not own jiotes of M. Co., 
delivered to its receiver long afterwards, the re- 
ceiver could not offset them against claim of 
M. Co.'s receiver.- Pennsylvania Steel Co. ▼. 
New York City Ry. Co., 231 F. 440. 

V. ALLOWANCE AND PAYMENT OP 
CLAIMS. 

^=9 1 63 (n.S.C.CJ^.) Where same persons were 
general receivers and receivers under mortgages, 
and claim was assigned to them as mortgage re- 
ceivers, held, that they were entitled to payment 
without deduction of consideration for the as- 
signment—Pennsylvania Steel Co. v. New York 
City Ry. Co., 231 F. 442. 

Vn. ACCOUNTING AND COMPEN8A. 
TION. 

«5»I98(1) (U.S.C.CA.) Receivers are entitled to 
reasonable compensation, to be fixed by the 
conrt appointing them, after considering all the 
circumstances, and determined on the compen- 
sation for simiiar services' In the performance 
of official duties and the value of the services 
rendered with reference to that trust^-Eamea v. 
H. B. Claflin Co.. 231 P. 698. 
<g=s>l98^) (U.S.C.C.A.). The compensation al- 
lowed a receiver is witMn the discretion of the 
trial court.— Eames v. H. B. Claflui Co.. 231 F. 
693. 

An allowance by the District Court of $33,000 
as compensation to each of two receivers of a 
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large mercantile company held not so small as 
to show an abuse of di8cretion.--Id. 

Vm. FOBEIONAHD ANOILIiAItT BE- 
OU1V1IKSHIP8. 

«s»206 (n.8.D.C.) An order appointinfr an an- 
cillary receiver of a corporation, with tne usnal 
injunction clause, held not to prevent prosecu- 
tion of suits theretofore instituted by stockhold- 
ers against the corporation and others.—Ameri- 
can Steel Foundries v. Chicago, R. I. & P. Ky. 
Co., 231 F. 1003. 

RECEIVING STOLEN GOODS. 

«=»8(2) (U.S.G.G.A.) On trial for receiving 
stolen goods, evidence that officer, who watched 
case being taken into defendant's store and 
made an investigation, was watching in the dis- 
charge of his duty, held proper.—Cuomo v. Unit- 
ed States, 231 P. 116. 

e=>9(l) (U.S.C.O.A.) On trial for receiving and 
having possession of stolen goods in violation of 
Act Cong. Feb. 13, 1013, evidence held to make 
a question for the jury.— Cuomo v. United 
States, 231 F. 116. 

RECEPTION OF EVIDENCE. 

See Trial, «=5>56. 

RECORDS. 

See Appeal and Error, «=»500, 688: Bank- 
ruptcy, «=>140; Evidence, <?=>83, 889; Me- 
chanics' Liens, ^=5>136: Sales, €=^465; 
Trade-Marks and Trade-Names, ^so46. 

REDEMPTION. 

See Mortgages, ^=:»501-597. 

REFERENCE 

See Account, <$=»20 ; Bankruptcy, ^s»22d. 

m. REPORT AND FINBINGS. 

«ss>IOO(6) (U.S.C.O.A.) In action referred by 
stipnlation, evidence held to be regarded as if 
taken before the judge, and on argument of ex- 
ceptions to report the situation was precisely as 
if the evidence was then being offered.— Rutan 
T. Johnson & Johnson, 231 F. 369. 

REFORMATION OF INSTRUMENTS. 

See Bankruptcy, ^=»219. 

RELEASE. 

See Oompremlae and Settlemtnt ; Paymtnt. 

REMAINDERS. 

See Wills, «ss>616. 

REMOVAL OF CAUSES. 

I. POWER TO REMOVE AHD RIGHT 
OF REMOVAI. IH OEMERAJL. 

«s»l I (U.S.C.O.A.) Jurisdiction of state court, 
acquired by attachment and publication, held 



not lost by removal of cause, though federal 
court could not have acquired original jurisdic- 
tion in that way.— Missouri Valley Bridge & 
Iron Ck>. v. Blake, 231 F. 417. 

m. CITIEENSRIP OR ALIENAGE OF 

PARTIES, 

(A) DlTerse CUtsenaiap or Allenase In 

Geneval* 

<&=p26 (n.S.D.O.) Under Judicial Code, if 24, 
28, a United States citizen, not a citizen of any 
state, cannot remove an action brought against 
him by a citizen of the state— Hough v. Soci6t6 
Electriqoe Westingfaouse de Russie, 281 F. 341. 
^=»36 (U.S.D.G.) To establish fraudulent join- 
der of defendant to prevent removal of a cause, 
it must be shown that plaintiff had no reason- 
able ground to believe he could recover against 
that defendant.—Hough v. Soci^t^ filectrique 
Westinghouse de Russie, 231 F. 341. 

That the state courts could give no judgment 
against a defendant, alleged to have been joined 
to prevent removal, except in violation of the 
Fourteenth Amendment, aoes not entitle defend- 
ant to removal.— Id. 

A resolution of a foreign corporation heid to 
give reasonable grounds to believe that plaintiff 
would be in better position with a judgment 
against the liquidator as well as against the cor- 
poration, so that his joinder was not fraudu- 
lent—Id. 

VX PROGEEDIHGS TO PROCURE AND 
EFFECT OF REMOVAI*. 

^=s>89(2) (U.S.D.G.) The question whether a de- 
fendant was fraudulently joined to prevent re- 
moval is a question for the federal court alone. 
*-Uough V. Soci6t6 Electrique Westinghouse de 
Russie, 281 F. 341. 

RENT. 

See Bankruptcy, 9=»328; Landlord and Ten- 
ant, <^=:>247, 265 ; Street RaUroads, ^=s>53. 

REORGANIZATION. 

See Corporations, ^=5>574. 

REQUESTS. 

See Criminal Law, «ss»824. 

RESCISSION. 

See Contracts; Corporations, ^s»477« 

RESIDENCE. 

See Citizens, «=>1S. 

RESIDUARY CLAUSE. 

See WUb, «»678, 687. 

RES IPSA LOQUITUR. 

See Master and Servant, ^=»265. 

RES JUDICATA. 

See Judgment, #3»675, 82a 
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REVENUE. 

See Internal Revenue; Taxation. 

REVENUE STAMPS. 

See Internal Revenue. 

REVERSIONS. 

See Wills, «si>587. 

REVIEW. 

See Appeal and Error; Bankruptcy, <s>446; 
Equity, ^=»457; Maritime Uens. 

RIPARIAN RIGHTS. 

See Navigable Waters, «=s>39. 

RISKS. 

Assumption of, see Master and Servant, ^s»288. 

RULES OF COURT. 

See Court Rules Cited. 

SAFE PLACE TO WORK. 

See Master and Servant, «=5>213, 294. 



SALES. 

«=»140, 184; 



Factors; Rail- 



See Bankruptcy, 
roads, 4=>192. 

I. BEQOTSITE S AN D VAUDITY OF 
OOHTRAOT. 

«=»8 (U.S.D.C.) A contract under which goods 
are delivered to another for sale, the receiver 
not being absolutely bound to pay for the same, 
is one of consignment, and a mere bailment.^ 
In re Thomas, 231 F. 513. 

A provision of a contract under which goods 
are delivered to another for sale on consignment, 
giving 10 the owner the option to require pay- 
ment for such as shall remain unsold for a stat- 
ed time, does not make the contract one of sale, 
unless the option has been exercised. — Id. 

A conti*act under which pianos were delivered 
to a bankrupt for sale construed in its entirety, 
and held one of consignment, and not of con- 
ditional sale.— Id. 

n. coHSTRiroTioir of contract. 

«=»55 (TJ.S.C.C.A.) The construction and effect 
of a contract under which goods were received 
and held by bankrupts at their residence and 
place of business in Michigan must be deter- 
mined by the laws of that state. — In re Stough- 
ton Wagon Co.. 231 F. 676. 
^=s>55 (U.S.C.C.A.) A contract for the delivery 
of goods to a bankrupt in Michigan, where it re- 
sided and did business, must be construed ac- 
cording to the laws of that state as construed 
by its Supreme Court.— Wal ten A. Wood Mow- 
ing & Reaping Mach. Co. v. Croll, 231 F. 679. 

V. OPEAATtON AlCD BFFEGT. 
(A) Transfer of Title aa Between Pavtlee. 

^=»214 (U.S.D.C.) On sale of onions not then 
suitable for delivery and part of w^hich had not 



been harvested, held, that title did not 
In re Syracuse Gardens Co., 231 P. 284. 



Vni. REMB0XBS OF BUTEB. 

(A) Reeoverr of Price. 

<&=>391(4) (U.S.D.C.) Buyer induced to make 
payment by concealment of facts held entitled to 
reclaim payment, though made in form of check 
which had been deposited in a bank so that the 
check itself could not be reclaimed. — In re Syra- 
cuse Gardens Co.. 231 F. 284. 

IX. CONDinONAI. SATES. 

e=»45l (U.S.D.C.) A conditional sale contract 
held to be a Georgia contract, which must be 
executed in accordance with Georgia laws to be 
valid against a bankrupt's trustee under Civ^ 
Code Ga. 1910, S 8.— In re Bondurant Hardware 
Co., 231 F. 247. 

«=»454 (U.S.C.C.A.) In a contract for the de- 
livery of goods intended for resale, a re«erva- 
tion of title can be sustained only when it clear- 
ly dominates the right of resale and other in- 
consistent features of the contract. — In re 
Stoughton Wagon Co., 231 F. 676. 

<&r»454 (U.S.C.C.A.) In a contract for the de- 
livery of goods intended for resale, a reserva- 
tion of title can be sustained only when it clear- 
ly dominates the right of resale and other in- 
consistent features of the contract,— Walter A. 
Wood Mowing & Reaping Mach. Co. v. Croll. 
231 F. 679. 

<8=»465 (U.S.D.C.) The signature of the sales- 
man to a conditional sale contract held not that 
of a witness to the buyer's signature so as to 
authorize recording of the contract— In re Bon- 
durant Hardware Co., 231 F. 247. 

Civ. Code Ga. 1910, | 3259, limiting time to 
record mortgages on personalty not within the 
limits, does not apply to a conditional sale con- 
tract of goods to be shipped into the state.— Id. 

SALVAGE. 

See International Law, <9=»10; Seamen, '^=» 
7. 

I. RIOHT TO OOttPENSATION. 

e=»l (U.S.C.C.A.) A "salvage service" is a serv- 
ice voluntarily rendered to a vemd needing as- 
sistance, and is designed to relieve her from 
some distress or danger, either present or to be 
reasonably apprehended.— The Kennebec, 231 F. 
423. 



II. A3HOtrKT ANB 

«s»36 (U.S.C.G.A.) A contract bv one party to 
pay at all events, and by the other to receive, 
a fixed compensation for a salvage service to be 
rendered, is valid and conclusive of the amount 
recoverable therefor.— The Kennebec, 231 F. 
423. 

A contract by a tug to go to the assistance of 
a steamship aground for a stated sum per 
day held binding.— Id. 

^s>38 (U.S.D.C.) A suit in personam by a 
member of the crew of a salving vessel will lie 
against the master or owner, where the entire 



Digitized by 



Google 



1063 



INDBX-DIGBST 



Blilp^iji^ 



reward has beenpaid to the latter.— Ck)nekin v. 
Lockwood, 231 pT 541. 

There is no fixed rale with respect to the ap- 
portionment of a salvage reward between the 
owners of the salving vessel and her officers 
and crew, but the distribution rests in the dis- 
cretion o£ the court.— Id. 

The equitable share of a seaman in the sum 
paid to the owner for a salvage service de- 
termined.— Id. 

SATISFACTION. 

See Compromise and Settlement; Payment. 

SCHOOLS AND SCHOOL DISTRICTS. 

See Public Lands, ^=»54. 

SEAMEN. 

9=»7 (U.S.D.C.) A seaman, especially under 
Rev. St. t 4536 (Comp. St. 1913. § 8324), is not 
bound by a contract made in advance with the 
master or owner that he will accept a fixed 
sum as his share in all cases of salvage.— Cone- 
kin V. Lockwood, 231 F. 541. 
^^11 (U.S.D.C.) A seaman who falls sick or 
is injured on a voyage is entitled to charge the 
expense of his maintenance and cure for a rea- 
sonable time after the end of the voyage.— The 
Bouker No. 2. 231 F. 254. 

SERVANTS. 

See Master and Servant. 

SET-OFF AND COUNTERCLAIM. 

See Receivers, €=»75. 

SETTLEMENT. 

See Account Stated ; Compromise and Settle- 
ment; Payment. 

SHIPPING. 

See Admiralty; Collision; • Maritime Liens; 
Salvage ; Seamen ; Towage. 

^=s>4l (U.S.C.CA.) Charters of scows in New 
York Harbor^ without motive power of their 
own and subject to the orders and control of 
the charterers, are treated as demises, even 
though the owner keeps a man aboard, called 
captain by courtesy.— The Willie, 231 F. 865. 
C=>58(3) (U.S.D.C.) Measure of damages recov- 
erable for delay in redelivery of a vessel after 
the expiration of a time charter considered.— 
Constantine & Pickering S. S. Co. v. West India 
S. S. Co., 281 F. 472. 

Findings of a commissioner as to damages 
recoverable by the owner of a vessel for injury 
b^ grounding, due to the fault of a charterer re- 
viewed. — Id. 

Vn. CARRIAGE OF GOODS. 

^=»II5 (U.S.C.CA.) Duty of steamship carrier 
held duty to all shippers, and action could not 



be disposed of as though plaintiff^s goods were 
the only ones on board.— New York &. PorUy 
Rico S. S. Co. V. Guanica Centrale, 231 F. 820: 

Evidence held to make question for jury aa 
to whether it was negligence to dock at port, in 
view of quarantine regulations making it necy 
essary to discontinue rest of voyage.— Id. 

A steamship company, failing to deliver a car- 
go as agreed, had the burden of justifying its 
failure to perform the contract— Id. 

Quarantine regulations held not to excuse 
steamship company's failure to deliver cargo, if 
quarantine could have been avoided in the ex- 
ercise Of ordinary prudence. — Id. 
€=»t23 (U.S.D.C.) A ship held liable for dam- 
age to a cargo of bath tubs in crates resulting 
from improper stowage. — The Erskine M. 
Phelps, 231 F. 767. 

<&=s>l27 (U.S.C.C.A.) A steamship held liable fo^ 
damage to a cargo of lemons, caused by fumiga- 
tion of the shio at an intermediate port, where 
it could have oeen avoided or postponed until 
arrival at the port of destination. — Unione Au- 
striaca dl Navigazione of Trieete, Austria, v. 
Leon G. Tujague & Co., 281 F. 42ri, 

<S=>I32(3) (U.S.D.C.) A shipper, in a suit for 
damage to cargo, held to have the burden of prov- 
ing, by evidence other than the recitals in the 
bills of lading, that the cargo was in good con^ 
dition when received on board.— The Lyra, 231 
F. 250. 

<|S»I32(3) (U.S.D.C.) Recital in bills of ladiiifr 
of receipt in good condition of *'crates iron bath 
tubs" held to cast the burden on the ship to 
show that the tubs were not in good concbtion 
when received.- The Erskine M. Phelps, 231 F. 
767. 

€=»14l(3) (U.S.D.C.) Aship^Id not exonerat- 
ed from liability for damage to cargo on the 
ground of perils of the sea, where the weather 
encountered was no worse than was to be ex- 
pected in view of the voyage and the season. — 
The Erskine M. Phelps, 231 F. 767. 

^=»I42 (U.S.C.CA.) Provision of bills of lad- 
ing reouiring notice of any claim for damage to 
cargo before removal of the goods held^ on the 
facts, reasonable and enforceable, — Unione AuB- 
triaca di Navigazione of Trieste, Austria, v. 
Leon G. Tujague & Co., 231 F. 427. 

^=s>\47 (U.S.D.C.) A shipper, whose contract fe 
with a charterer, and who had no knowledge of 
the charter, hdd not liable for frefia^in accord- 
ance with its terms.— Vane v. A. M. Wood & Co., 
231 F. 353. 

^=»I50 (U.S.D.C.) A consignee, who receives a 
cargo under a bill of lading which contains an 
agreement that he shall pay the freight, becomes 
personally liable therefor; but his HabiKty is 
limited to the amount for which the ship has a 
lien.— Vane v. A. M. Wood & Co., 231 F. 353. 

IX. BCHttTRRAGE. 

<$s»l73 (U.S.D.C.) The cesser clause of a char- 
ter party construed, and held vaUd and effective 
to relieve the charterers from liability for 
demurrage by substituting therefor a lien on th« 
cargo.-^Elvers v. W. R. (irace & Co., 231 F. 361. 
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SIGNATURES. 

Sm Sales, <»»465. 

SLANDER. 

See Libel and Slander. 

SPECIFICATION OF ERRORS. 

See Appeal and Error, €=»780, 733 ; Criminal 
Law, <S=>1178. 

SPECIFIC PERFORMANCE. 

See Ck>mpromi8e and Settlement. ^=»9; 
Railroads, ^=»179. 

STAMPS. 

See Internal Revenue, ^=»19. 

STATES. 

See Courts, «=s>35<>, 366. 

STATUTE OF LIMITATIONS. 

See Limitation of Actions. 

STATUTES. 

l^or statutes relating to particular subjects, see 
the various specific topics. 

I. ENAOTHENT, REQUISITES, AND 
VAIiIDITT IN GENERAL. 

«=>I6(1) (U.S.O.C.A.) Provision of Act Cong. 
March 3, 1903, added in conference as to en- 
tering more than 160 acres in a single body, 
held intended to be germane to provision limit- 
ing distance which entry may extend along any 
navigable water.—United States v. Poland, 231 
P. 810. 

VI. CONSTRUCTION AND OPERA- 
TION. 
(A) General Rnles of Constraetlon. 

^=»2I7 (U.S.C.C.A.) In construing a statute, 
the court could refer to the proceedings in 
Congress at the time of its passage and the re- 
port of a conference committee by which a pro- 
vision in controversy was added.— United States 
V. Poland. 231 F. 810. 

STATUTES CONSTRUED. 

UNITED STATES. 

CONSTITUTION. 

Amend. 6 57 

Amend. 14 341 

Art 4, §1 238 

CRIMINAL CODE. 
See Penal Code. 

JUmCIAL CODE. 

Act 1911, March S, cK 231, 36 8iat, 1087. 

f 24 341 

I 24(7) 950 

I 28 341 

I 37 898, 950 



§ 129 • 638 

i 274a (added to Act 1911, March 3, ch. 
231, by Act 1915, March 3, ch. 90. 38 
Stat 956) 654 

PENAL CX>DE. 

Act 1909, March 4, ch. 321, 35 8tai. 1088. 

J 37 903 

|§ 47, 190, 192 886 

I 19{i 923 

I 215 50, 561 

STATUTES AT LARGE. 

1867. March 2, ch. 176, 14 Stat 517. Re- 
pealed by Act 1878, June 7, ch. 100, 20 

Stat 99 448 

IgTc T„... T ^v 160, 20 Stat 99 448 

IS . lOL § 1, 24 Stat 379. 

2t lm>, Jane 18, ch. 309, 

i 405 

IS 104,§2, 24Stat 379.... 405 

18 . 104, f 4, 24 Stat 380. 

i :t 1910, June 18, ch. 300, 

i 7 V 292 

18 . 104, I 6, 24 Stat 380. 

A 2t 1910, June 18, ch. 309, 

18 'l04V§ i2/24'stat'383;! 405 

18 . . 104, I 13, 24 Stat 383. 

Amended by Act 1910, June 18, ch. 309, S 

11, 36 Stat 550 292 

1887, Feb. 4, ch. 104, § 15, 24 Stat 384. 
Amended by Act 1910,. June 18, ch. 309, 
36 Stat 539 405 

1887, Feb. 8, ch. 119, f 6, 24 Stat. 390. ... 270 

1887, March 3. ch. 373. 24 Stat 552. 
Amended by Act 1888, Aug. 13, ch« 866, 

25 Stat 433 349 

1888, Aug. 13, ch. 866, 25 Stat 433 349 

1889, Feb. 22, ch. 180, 25 Stat. 676 270 

1894, Aug. 18, ch. 3Ctt. § 4, 28 Stat 422. . 709 
1896, June 13. ch. 448, | 20. Schedule B, 

30 Stat 456 369 

1898, May 14, ch. 299, § 1, 30 Stat 409. . 810 

1895, June 13, ch. 448^ { 20. 30 Stat. 456. . 369 
1898. July 1, ch. 641, { la). (4), 30 Stat 

544 ,. 87 

1898, July 1, ch.*541, | 1(15), 30 Stat 

1898, July *lV ch'. * Mil * § ' 1(19),' 30 'Stat 

544 . . • 87 

1898, j'lil'y 'i,* c'h'. ' Mli * § * 1(221)', * SO' *Stat 

544 65 

1898, July 1, ch. 541, | 2, 30 Stat 545. .. . 529 
1898. July 1, ch. 541. f 3(5) 30 Stat 546. . 87 
1898. July 1, ch. 541, { 3a. 30 Stat 546. . 529 
1898, July 1, ch. 541, { 4b, 30 Stat 547. . 913 
1898, July 1, ch. 941. § 5c. 30 Stat. 547. . 57 
1898, July 1, ch. 541, §f 6a, 7(8) 30 Stat 

548 255 

1898, July 1, ch. 541, S 14b. 30 Stat. 550.. . 65 
1898, July 1, ch. 541, f 14b, 30 Stat 550. 
Amended by Act 1903, Feb. 5, ch. 487, { 

4, 32 Stat 797 907 

1898, July 1, ch. 541, | 14b(2), 80 Stat 550 449 
1898, July 1, ch. 541, § 14b(3). 30 Sut 500. 
Amended by Act 1910, June 25, ch. 412, 

S 6, 36 Stat 839 649 

1898, July 1, ch. 541. | 24a, 30 Stat 553. . 919 
1898. July 1. ch. 541, | 24b, 30 'Stet. 553. . 448 
1898. July 1. ch. 541, | 25a, 30 Stat 553.. 919 
1898, July 1« ch. 541, § 29b, 30 Stat 554. . 66 
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1808, July 1, ch. 541, S 20ba), (2). 30 

SUt. 554 57 

1808, July 1, eh. 541, $ 47a, 80 Stat. 557. 
Amended by Act 1910, June 25, ch. 412, 

f 8, 36 Stat. 840 475, 933 

1808, July 1. ch. 541, § 47aai); 30 Stat 

557 255 

1898, July 1, ch. 541, § 48a, 80 Stat. 557. . 445 
1898, July 1. ch. 541. § 57g, 30 Stat. 560. . 803 
1898, July 1, ch. 541, | 57g, 30 Stat. 560. 
Amended by Act 1903, Feb. 5, ch. 487, § 

12, 32 Stat. 799 255 

1898, July 1, ch. 541, § 57n, 30 Stat. 560. . 253 
1898, July 1, ch. 541, S 59a, 30 Stat. 561. . 87 
1898, July 1, ch. 541, § eOa, 30 Stat. 562 893 
1898, July 1, ch. 541. § eOa, 30 Stat 562. 

Amended by Act 1003, Feb. 5, ch. 487, I 

13. 32 Stat 799 255, 785 

1898, July 1, ch. 541, § 60b, 30 Stat 562. . 

691, 893 
1898, July 1, ch. 541, § 60b, 30 Stat 562. 
Amended by Act 1910. June 25, ch. 412, 

I 11, 36 Stat 842 255, 785 

1898. July 1, ch. 541, § 63a(l), (4), 30 Stat ^^^ 

562 535 

189& July 1, ch. 541, § 64K4), 30 Stat. 

1898, jily V, chV54i'§*6it)(5),'30StatV^ 586 
1898, July 1, ch. 541, | 67e, 30 Stat. 564. 
Amended by Act 1903, Feb. 5, ch. 487, § 

16, 32 Stat 800 785 

1898, July 1, ch. 541, § 67f, 30 Stat. 564 87, 585 
1898, July 1. ch. 541, § 70a. 30 Stat 565. . 255 
1898, July 1, ch. 541 (8 12 added by Act 
1903^ Feb. 5, ch. 487, | 18, 82 Stat 800) 445 

1901, if arch 1, ch. 676. § 7, 31 Stat 863. . 930 

1902, June 30, ch. 1323, § 16, 32 Stat. 508 930 

1903, Feb. 5, ch. 487, § 4, 32 Stat. 797 907 

1903, Feb. 5, ch. 487. 8 12, 32 Stat 799 255 

1903, Feb. 5, ch. 487, § 13, 82 Stat 799 

255, 785 
1903, Feb. 5, ch. 487, § 16, 32 Stat 800. . 785 
1903, Feb. 5,. ch. 487, § 18, 32 Stat. 800. . 445 
1903, Feb. ife, ch. 708, § 2, 32 Stat. 848. . 292 
1903, March 3, ch. 1002, 32 Stat. 1028 810 

1906. June 29, ch. 3592, §§ 6, 15, 34 Stat 
59^, 601 461 

1907, Feb. 20, ch. 1134, §§ 5, 19, 34 Stat. 
gJQ^ QQ4 335 

1907,'March 2, ch.*2534,'i 2,'34'StatVi228 546 

1907, March 4, ch. 2907, 34 Stat 1260 779 

1908, April 22, ch. 149, 35 Stat. 66 604 

1909, March 4, ch. 321, | 37. 35 Stat 1096 903 
1909, March 4, ch. 321, |§ 47, 190, 192, 35 

Stat 1097, 1124, 1125 886 

1909, March 4, ch. 321, § 195, 35 Stat 1125 923 
1909, March 4, ch. 321, { 215, 35 Stat 

1130 50, 561 

1909, Aug. 5, ch. 6. § 38, 36 Stat 112. .. . 223 

1910, June 18, ch. 309. 38 Stat. 539 405 

1910, June 18, ch. 309, §§ 8, 11, 36 Stat. 

54f, 550 292 

1910, June 25, ch. 395, 36 Stat 825. .106. 856 
1910, June 25, ch. 412, § 6, 36 Stat. 839. . 649 

1910. June 25, ch. 412, $ 8, 36 Stat _ 
840 475, 933 

19m June 25, ch. 412, § 11, 36 Stat 
842 255, 785 

1911. March 8, ch. 231, § 24, 36 Stat 
105l 341 

1911. March 3, ch. 231. § 24(7), 36 Stat ^^^ 
1*2 950 



2449. 



5221. 



.183, 



1911, March 3. ch. 231, | 28, 36 Stat 1094 341 
1911. March 3, ch. 231, S 37, 36 Stat 

1W8 898. 950 

1911. March 3, ch. 231, | 129, 36 SUt 

1134 638 

1911, March 3, ch. 231 (| 274a added by 
Act 1915, March 3. ch. 90, 38 Stat. 95^ 654 

1912, Aug. 24, ch. 390, § 9, 37 Stat. 565. . 436 

1913, Feb. 13, ch. 50, 37 Stat. 670 116 

1913, Oct 3, ch. 16, f IIAa), 38 Stat. 166 223 
1913, Oct 3, ch. 16. I JIB, 88 Stat 167. . 110 

1913, Oct 3, ch. 16, 1 lIG(a), 38 Stat 172 223 

1914, Oct 22. ch. 331, f 22, Schedule A, 

38 Stat 762 999 

1915, March 3, ch. 90, 38 Stat 956 654 

REVISED STATUTES. 

335 
654 
546 
525 
417 
541 
701 
556 

COMPILED STATUTES 1913. 

991 341, 950 

1010 341 

1019 898. 950 

1121 638 

1492 335 

1537 ;. 654 

I 8951 270 

I 3955, 3959 546 

I 4250, 4268 335 

$ 4354. 4374 461, 928 

4672 938 

4685 769 

$ 4860, 4870 525 

5046 810 

6300 223 

, 6321 110 

6950 417 

8324 541 

I 8563, 8564 405 

8566 292 

I 8569, 8576 405 

8581 292 

8583 405 

, 8598 292 

i 8657-8665 604 

8681 et seg 779 

8812-8819 ., 106, 856 

9430 183, 701 

r 9585 65, 87, 800 

9586 529 

I 9587 87, 529 

9588 913 

9589 57 

§ 9590, 9591 255 

9598 66, 449, 649, 907 

( 9608 448, 919 

9609 919 

9613 57, 65 

9631 255, 475, 933 

9632 445 

9641 253, 255, 893 

9643 87 

' 9644 255, 691, 785, 893 

9648 535, 688 
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§9651 87, 535, 785 

9654 255 

9656 445 

§ 9806, 9808 556 

10045 43© 

10201 903 

§ 10214, 10860, 10362 886 

10365 923 

10885 50 



{ 101 



AIJkSKA. 

COMPILED LAWS 1913. 

ARKAITBAS. 

CONSTITUTION 1868. 



Art. 12, I 2. 



1871, p. 285. 



LAWS. 



810 

345 
345 



COLORADO. 

CITY CHARTERS. 
Denver, { 264a 8 



GEORGIA. 

CIVIL CODE 1895. 
§§ 2787, 2795, 3124 



933 

CIVIL CODE 1910. 
§§ 8, 3259 247 

IDAHO. 

LAWS. 

1899. p. 221. Amended by Laws 1913, p. 

17^ ; 769 

1913, p. 173 769 

IOWA. 

CODE 1897. 
K 3447 916 

KANSAS. 

GENERAL STATUTES 1909. 
§S 1699, 1701 876 

LOUISIANA. 

REVISED CIVIL CODE. 
Arts. 3227, 8249, 3272, 3274, 3348 431 

MISSOURI. 

REVISED STATUTES 1909. 
i 2829 304 

NEBRASKA. 

REVISED STATUTES 1913. 
§ 7569 882 



REPORTER 1066 

NEW JERSEY. 
COMPILED STATUTES 1910. 

Volume 3. 
Page 3066, §,4 535 

NEW YORK. 

CODE OF CIVIL PROCEDURE. 
S§ 3390, 1391, 2463 255 

Code of CivU Procedure, §{ 247^-2771, a$ 

Amended and Renumbered in 1914 

(8urrogate*8 Code), 

§ 2524 92 

CONSOLIDATED LAWS. 

Oh. 23, § 3, subsec. 9 861 

Cb. 31, §§ 200-204 861 

Ch. 38, § 131 785 

Ch. 38, § 325 320 

Ch. 59, 8 66 785 

CITY CHARTERS. 

Greater New York, § 879. Laws 1901, ch. 
466 942 

LAWS. 
1901, ch. 466, f 879 942 

NORTH DAKOTA. 

LAWS. 
1913, ch. 271 89S 

OHIO. 

GENERAL CODE. 
§ 8627 950 

OKLAHOMA. 

CONSTITUTION. 

Art. 7. S§ 11-13 84?S 

Art. 23, I 9 405 

REVISED JjAWB 1910. 
§f 3330, 3335, 6532, 6547, 0554, 6569 845 

PENNSYLVANIA. 

LAWS. 
1S91, p. 176 42 

SOUTH CAROLINA. 

CONSTITUTION. 
Art. 9, J 10 82 

CIVIL CODE 1902. 
§§1719-1721 76 

CIVIL CODE 1912. 
f 2889 82 
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SOUTH DAKOTA. 

CONSTITUTION. 

WASHmOTON. 



270 



REMINGTON &. BALLINGBR'S CODE. 
$1 1149. 1150, 1153 688 



WEST VIROIKIA. 

CODE 1913. 
Ch. 124, 1 11 (f«ec. 4747) 

LAWS. 
1882. ch. 9ft. § 24 



417 
119 



STIPULATIONS. 

See Admiralty, ^=»56. 

STOCK. 

See Corporations, ^»99. 

STOCKHOLDERS. 

See Corporations, ^=»232. 

STOLEN GOODS. 

See Receiving Stolen Goods. 

STORAGE. 

See Warehousemen. 

STREET RAILROADS. 

I. SSTABIiISHMERT, CONSTRtTO- 
TION. AND lffAIKT£NANCE. 

^=»58 (U.S.C.C.A.) Rent due under lease of 
street railway company's lines in hands of re- 
ceiTcrs held to belong to it so as to pass to 
the receivers, and not to its stockholders.— Penn- 
sylvania Steel Co. V. New York City Ry. Co., 
231 F. 442. 

Claim for rent falling due before mortgage re- 
ceiver took possession held not to go to him as 
against general creditors, and not transferred by 
his assignment of claims against lessee.— Id. 

SUBSCRIPTIONS. 

See Corporations, «s»a32, S77. 

SUICIDE. 

See Street Railroads. 

SUIT. 
SUMMONS. 



See Action. 
See Process. 



SURETYSHIP. 

See Principal and Surety. 



TAXATION. 

S«e Bankruptcy, <8=»318, 346; Internal Rev- 
enue. 

L NAtlTRE AND EXTEHT OF POWEB 
IN GEinSBAX.. 

«=>5 (U.S.D.C.) Personal property of Indian 
allottees, issued by or otherwise derived from 
the government, held not subject to state taxa- 
tion.— United States V. Pearson, 231 F. 270. 

in. MABHiITY OP PMt»ON« AND 

(Sss>234 (U.S.D.C.) Under Law» Idaho 1899, p. 
221, as amended by Laws Idaho 1913, p. 173^ 
an irrigation system constructed under Carey 
Act Aug. 18, 1894, § 4, is exempt from taxation 
both as to the sold and unsold water rights.— 
Twin Falls Salmon River Land & Water Co. 
V. Twin Falls County, 231 F. 769. 

TELEGRAPHS AND TELEPHONES. 

See Commerce, ^x;»8> 85. 

^=»I6 (U.S.C.CA.) In the absence of any stat- 
ute or contract requiring connection to be main- 
tained between the lines of two telephone com- 
panies at a common point, it is within the right 
of either company to sever such a connection.— 
Memphis Telephone Co. v. Cumberland Tele- 
phone & Telegraph Co., 231 F. 835. 

n. REOUIiATrON AND OPERATION. 

®=»54(4) (U.S.C.C.A.) A provision in a con- 
tract for tne transmission of a telegram requir- 
ing notice of a claim for damages to be given 
within 60 days is valid at common law.— 
Gardner v. Westezn Union Telegraph Co., 231 
F. 405. 

<©=>54(7) (U.S.C.C.A.) The addressee of a tele- 
gram, suing in tort for delay in delivery, is 
bound by a provision of the contract between the 
company and the sender requiring notice of 
claim to be given.— Gardner v. Western Union 
Telegraph Co., 231 F. 405. 
<@3s>69 (U.S.C.CJL.) A telephone compik&y held 
not liable in punitive damages for a tort com- 
mitted by its division superintendent through 
mistake when acting in good faith.— Memphis 
Telephone Co. v. Cumberland Telephone & Tel- 
egraph Co.. 231 F. 835. 

TIML 

See Bankruptcy. «=>79, 161. 166, 200. 318; 
Evidence, ^=»83; Mortgages, «=5»596, 697; 
Telegraphs and Telephones, ^5>64. 

TITLE. 

See Sales, <8s»214, 454 ; Trespass to Try Title, 
^=s>ll. 

TOOLS. 

See Master and Servant, ^:»107. 
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TORTS. 

See Admiralty, ^s:»21; Ck)llisi<m; Corpora- 
tions, <S=5>423; Libel and Slander: Limita- 
tion of Actions* j®=>55; Master and Servant, 
^=»118, 291, '900; NegUgence; Telegraphs 
and Telephones, <3=3»Q9. 

TOWAGE. 

«=>l (U.S.C.O.A.) A "towage service** is one 
that is rendered to a vessel for the mere pur- 
pose of expediting her voyage, without reference 
to any circumstance of danger.— The Kennebec, 
231 P. 423. 



€=>I5(2) (U.S.O.C.A.) Loss of a canal boat by 
settling with the falling tide on a rock in front 
of a bulkhead heldf on the evidence, not due to 
any fault of the tug, which placed her at the 
bulkhead in a safe position.— (yRourke v^ Patti- 
son, 231 F. 944. 

TOWNS. 

See Municipal Oorporations. ' 

TRADE-MARKS AND TRADE-NAMES. 

I. BfABKS AMD If AMCS SI7BJ1IOTS OF 
OWNERSHIP. 

<©=>3(4) (TJ.S.D.C.) The words "the velvet 
kind,** as applied to ice cream, held so far de- 
scriptive as not to be subject to exclusive ap- 
propriation as a trade-mark.— Chapin-Sacks 
Mfg. Co. V. Hendler Creamery Co., 231 F. 650. 
<@=>M (U.S.C.CA.) Where by the expiration 
of a patent the right to make the article has 
become common to aU, no one person by making 
that article in the patented form for any length 
of time, can convert it Into a trade-mark.— Dan- 
iel V. Electric Hose & Rubber Co., 231 F. 827. 

m. REGISTRATION, REQUI.ATION, 
ANB OFFENSES. 

^=945 (U.S.D.C.) The adding in use to a regis- 
tered trade-mark of a name which had been re- 
fused registry as a part thereof, together with 
a statement of registry, held a misrepresenta- 
tion which invalidated the trade-mark.— Nota- 
seme Hosiery Co. v. Straus. 231 F. 243. 

IV. INFRINOEBCBNT AND UNFAIR 
COMPETITION. 

(B) What Compettttott Vnlawfnl. 

<9s>70(l) (U.S.D.C.). Defendant, an ice cream 
manufacturer, held chargeable with unfair com« 
petition by imitating the brand, color of tubs 
and wagons, and style of signs of complainant 
in places where thd parties came into active 
competition.-— Chapin-Sacks Mfg. Co. v. Hendler 
Creamery Co., 231 F. 550. 
«=»75 (U.S.D.C.) The similarity between labels 
used by complainant and defendant on hosiery 
boxes held not such as to establish unfair com- 
petition, in the absence of proof that customers 
were actually deceived. — Notaseme Hosiery Co. 
V. Straus. 231 F. 243. 

. (C) Aotlona. 

^=s>85(l) (XJ.S.D.C.) A trade-mark is in the na- 
ture of a property right which a court of equity 



will protect from invasion, bat he who seeks 
such relief must himself be free from fraud or 
miarepresentation.— Notaseme Hosiery Co. v. 
Straus, 231 F. 243. 

«s»85(2) (U.S.D.C.) The adding in use to a 
registered trade-mark of a name which had been 
refused registry as a part thereof, together with 
a statement of registry, held a misrepresenta- 
tion whijch was a bar to eqaitable reliel— Nota* 
seme Hosiery Co. v. Straus. 231 F. 243. 

TRANSFER OF CAUSES. 

See Trial, «=»11. 

TREATIES. 

<d=D6 (n.S.D.C.) The NaturaUzation Conven- 
tion of 1869 witn Sweden and Norway is now in 
force, notwithstanding the separation of those 
kingdoms in 1^06.— United States v. Howe, 231 

€=»M (TJ.S.D.C.) The admission of aliens and 
the regulation of citizenship, as distinct from 
alienage, is peculiarly a matter of national 
concern, and as to such matters treaties are the 
supreme law of the land.— United States v. 
Howe, 231 F. 546. 

TRESPASS. 

See Courts, «bs>303 ; Pubh'c Lands, <&s»13. 

TRESPASS TO TRY TITLE. 

I. RIGHT OF ACTION ANB DEFENSES. 

«=»!! (U.S.C.CA.) In trespass to try title, de- 
fendant's eknm of interest under title under 
which plaii^tiff claimed held not to prevent de- 
fendant from claiming under different title, if 
established as paramount title.— Moore ▼. Foo- 
ter Lumber Co., 231 F. 1. 

U. PROCEEDINGS. 

^=»25 (U.S.C.CA.) Where under Texas proce- 
dure defehdant, in trespass to try title, sets up 
equitable title or defense, laches or staleneas 
held available to defeat such title.~Moore ▼. 
Foster Lumber Co., 231 F. 1. 

Claim under conveyance of headright, not as- 
serted for over 60 years after repudiation by 
subsequent conveyance, held stale.~Id. 

TRIAL 

See Appeal and Error, ^s»263, 730, 974, 1064 ; 
Conspiracy, ^=»48; Continuance; Contracts, 
«=»353; Corporations, $s»674; Costs; 
Criminal Law, <S=»741-829, 1056; Estoppel, 
^=»119; Internal Revenue, ^s»38; Jury; 
Libel and Slander, $=»124 j Master and Serv- 
ant, €=»288, 291, 294, 832; Negligence, ^=s> 
136 ; Patents, ^=5>16 ; Principal and Surety, 
^=s>162 ; Railroads. ^=s>350. 351 ; Receiving 
Stolen Goods, <d=s»9; Shipping, ^=s>115. 

n. DOCKETS. USTS, AND OATEN^ 
DARS. 

<e=»l 1(1) (U.S.C.C.A.) Judicial Code, I 274a, as 
added by Act Cong. March 3, 1915, relates only 
to the power of the coart where a suit luui been 
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improperly bronght either on the equity or law 
side, and authorizes amendments to make the 
pleadings conform to the proper practice.— Wal- 
do V. Wilson, 231 F. 654. 

Jndicial Code, fi 274a, as added by Act March 
8, 1915, if authorizing a transfer from the 
eqaity to the law side of the court, does not 
validate a transfer made before its enactment. 
—Id. 

€=>n(2) (U.S.C.CA.) There is no authority, by 
statute or under equity rule 22 (198 Fed. xxiv, 
115 C. 0. A. xxiv), for the transfer of a suit 
for equitable relief brought on the law side to 
the equity side.— Waldo v. Wilson, 231 F. 654. 

III. COURSE AND CONDUCT OF 
TRIAL IN GENERAL. 

«=»29(1) (U.S.CaA.) A remark of the trial 
judge in the presence of the panel on adjourning 
the trial held not to prejudice the jury, so as to 
show an abuse of discretion in denying a con- 
tinuance for the term.— Pennsylvania Co. v. 
Fanger» 231 F. 851. 

TV. RECEPTION OF EVIDENCE. 

(A) Introdactlon, Offer, and Admlasl,on oi 
Evidence in General. 

^C3>56 (U.SjC.CA.) It was not error to exclude 
evidence which was merely cumulative because 
the record already showed the facts desired to 
be proved.— Wheeler v. City and County of 
Denver, 231 F. 8. 

(C) Oteieetlona, M otlonai to /9trl]ce Ont, and 

Hxce^ilons. 

«»84(4) (U.S.O.C.A.) In trespass to try title, 
objection to defendant's aas^er in a prior suit 
in equity offered as evidence by plaintiffs held 
sufficient to call the court's attention to the fact 
that it was unsigned and unsworn to bv defend- 
ant or his counsel^-CJreal v. Gallup, 231 F. 96. 

V. ARGUMENTS AND CONDUCT OF 
PPUNS15I.. 

«=>l08"/2 (U.S.C.C.A.) Permitting plaintiff in 
an action for death of an employe, on examina- 
tion of jurors, to ask whether they had ever 
been in the insurance business, or agent for a 
particular compaiiy, held within the discretion 
of the court.— New ^tna Portiand Cement Co. 
v. Hatt, 231 F. 611. 

VI. TAXING GA8E OR QUESTION 
FROM JURY. 
(A) f^nestlons of Lafr or of Fact In Oen« 
eral. 

«=» 139(1) (U.S.C.CA.) In trespass to try title, 
answer of defendant iti prior equity suit, ad- 
mitted in evidence, held not to support a per- 
emptory instruction for plaintiffs.—Creal v. Gal- 
lup, 231 F. 96. 

^=9 143 (U4S«C.aA.) An issue as to which the 
evidence is conflicting is for the jury.— Creal v. 
Gallup. 231 F. 9& 

VH. INSTRUCTIONS TO JURY, 

(D) AppllcabiUty to Pleadings andl Bt1« 

deaee. • 

«K>252(11) (U.S.C.CA.) A requested charge on 
assumption of risk by a -servant held properly 



refused, where the evidence showed a promise to 
warn plaintiff when the work by which he was 
injured was to be done by other servants.— 
Fisher Mach. Works Co. v. Dougherty, 231 F. 
910. 

<8=>253(3) (U.S.C.CA.) In trespass to try titie, 
held that court should either have decided de- 
fense that defendant's claim was stale, or sub- 
mitted it to the jury, instead of ignoring it in 
the instructions. — ^Moore v. Foster Lumber Co., 
231 F. 1. 

^253(6) (U.S.C.CA.) A requested instruction, 
directing a verdict for defcmdant, which was 
predicated on unproven facts and ignored facts 
bearing on the vital issue of the case, was prop- 
erly refused.— Manchester Mill & Elevator Co. 
V. Strong, 231 F. 876. 

(B) Requests or Prayers. 

<8=>260(1) (U.S.C.CA.) Refusal of requested in- 
structions« which so far as they were correct and 
material were embraced in the general charge, 
held not error.— Missouri Valley Bridge & Iron 
Co. V. Blake. 231 F. 417. 

«@=»260(1) (U.S.C.CA.) A requested instruction, 
which so far as it contained correct and appli- 
cable principles of law had been given in the 
main charge, was properly refused.— Manchester 
Mill & Elevator Co. v. Strong, 231 F. 876. 
<©=>260(3) (U.S.C.CA.) A charge requested by 
defendant held properly refused, in view of the 
court's charge that plaintiff must prove that de- 
fendant, and not another, purchased the timber 
cut by a willful trespasser upon government 
land.— International Cumber Co. v. United 
States, 231 F. 873. 

<@=»260(9) (U.S.C.CA.) In action against 
steamship company for failure to deliver ship- 
ment beoause of quarantine regulations, re- 
quested instructions held properly refused, as 
case had been fully and fairly presented.— New 
York & Poito Rico S. S. Co. v. Guanica Cen- 
trale, 231 F. 820. 

(G) Oonatraotloa amd Operation. 

«=»296(1) (U.S.C.CA.) In action for slander, 
instruction, telling the jury, in effect, that the 
language used charged a crime, instead of leav- 
ing that question to them, held not cured by oth- 
er instructions.— Grand Union Tea Co. v. Lord, 
231 F. 390. 

IX. VERBIOT. 

(B) Special . late^roflratorles .andw Flndtasrs. 

<e=»349(2) (UjfikCCLA.) The submission of spe- 
cial questions or findings of fact to the jury in a 
personal injury 'faction is discretionary on the 
part of the trial court.— Fisher Mach. Works 
Co. r. Dougherty, 281 F. 910. 

XX. WAIVER ANB OOBRBCTION OF 
IRREGULARITIES AKD ERRORS. 

«S=>4I8 (U.S.C.CA.) A demurrer to plaintiff's 
evidence was waived by the introduction of evi- 
dence on the part of defendant.— Fisher Mach. 
Works Co. V. Dougherty, ^1 F. 910. 
<©=»420 (U.S.C.CA.) The introduction of evi- 
dence by defendant after the court overruled its 
motion for a Attett^ Terdlcat .at the close of 
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plaintiflfs testimony waives any error in the rul- 
ing of the motion.—International Lumber Co. 
V. United States, 231 F. 873. 

TROVER AND CONVERSION. 

See Bankruptcy, ^=3»188. 

TRUST DEEDS. 

See Mortgages. 

TRUST FUND DOCTRINE. 

See Corporations, ^=>544. 

TRUSTS. 

See Bankruptcy> ^=;»188; Banks and Banking, 
<g=5>140. 

I. CREATION, EXISTENCE, AND VA- 
LIBITT. 

(C) Constractlire Truatii. 

<©=»I02(1) (U.S.D.C.) Where the manager of a 
mining company, on foreclosure of a mortgage 
on mining property, acquired it under ojption se- 
cured from mortgagee, he holds it subject to a 
constructive trust in favor of the company.— 
Sunny Brook Zinc & I^ad Co. v. Metzler, 231 
F. 304. 

Whore the manager of a mining company, 
having been told to buy, if he desired, the prop- 
erty which had been foreclosed under mortgage, 
undertook, at request of principal stockholder, 
to again represent the company, he resumed old 
obligations, and could not acquire the property 
as against principal. — Id. 

Where manager of a mining company bought 
in its property after foreclosure, held that com- 
pany's right of redemption was waived, and the 
manager did not hold the property charged with 
constructive trust, company having consented to 
his^ acquisition of the property.— Id. 

IV. IfANAGEMENT ANB BI8POSAL 
OF TRUST PROPERTY. 

<©=»23l(l) (U.S.D.C.) A trustee, or one occu- 
pying a fiduciary position with respect to prop- 
erty, has no right to obtain the property for 
himself, as against the beneficiary by any device 
whatsoever. — Sunny Brook Zinc & Lead Co. v. 
iMetzler, 2:^1 F. fflM. 

VII. ESTAB LISHM ENT AND EN- 
TOROEifEQtT OF TRUST. 

(C) Action^. 
«=B>372(3) (U.S.P.G.) Where manager of a 
mine procured property after foreclosure of a 
mortgage, evidence held insufficient to show 
tliat he mierepreteotecl to his principal the 
amount for which the property could oe pur- 
chased un4er option given by the mortgagee,— 
►Sunny Brook Zinc & Lead Co. v. " " 
F. 304. 

TUGS. 

See Towage. 

ULTRA VIRES. 

See Corporations, 



Metzler, 231 



UNFAIR COMPETITION. 

See Trade-Marks and Trade-Names, ^=»70, 75, 
85. 

UNITED STATES. 

See Citizens; Courts, «=»27(V-493, 506; Indi- 
ans ; Internal Revenue ; Poet Office ; Remov- 
al of Causes ; Treaties. 

I. GOVERNMENT AND OFFICERJL 

€=»40 (U.S.D.C.) Rules and regulations adopt- 
ed pursuant to power conferred on head of de- 
piirtment held to have the force of law if con- 
sistent therewith, reasonable, and within the 
scope of the power conferred.— In re Aliens, 
231 F. 335. 

V. ACTIONS. 
<&=>r33 (U.S.D.C.) The principle that the 
United States is not barred by any laches of its 
pfiicers is applicable only to suits brought in 
its sovereign capacity to enforce a public right 
or assert a public interest— United States v. 
Fletcher, 231 F. 326. 

A suit by the United States to set aside a 
patent to land held barred bv laches in failing 
to prosecute, where complainant was only a 
nominal party having no interest in the land.— 

VACATION. 

See Judgment, ^=»378. 

VENDOR AND PURCHASER. 

See Bankruptcy. •s>188; Fiztntes, *s»2»; 
PubUc Lands, «a>94, 178 ; Sales. 

VERDICT. 

See Appeal and Error, ^33»d99 ; Criminal Law, 
<&»1159; Trial. <9=>349. 

WAGES. 

See Bankruptcy. <8ss>348. 

WAIVER. 

See Bankruptcy, <Sss>399; Bridges, «ss>20: 
Courts, <8=>37, 276, 280; Maritime laens, 
<5=>40. 43; Mortgages. «=»596, 597; Tnal, 
«l=>4lfe, 420. 

WATOS. 

See Guardian and Ward. 

WAREHOUSEMEN. 

See Alteration of Instruments, <9=33, 11. 

<S=»25(5) (II.S.C.C.A.) Under Civ. Code S. C. 
1902, §f 1719-1721, a warehouseman which de- 
livered gooda to an agent, who had stored them 
for its principal, and who had chan|ted receipts, 
issued in its name, to that of its pnncipal, held 
liable to principal ; receipta not having been 
tiraduced and eaneeled>*-Cljfde £. S. Co. ▼. 
Whaley, 231 F. 76. 

WARRANT. 

See Moiiicipal OorpomtiQiMi, #39888, 802. 
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WATERS AND WATER COURSES. 

8ee Limitation of Actions, ^=»55; Mechanics* 
Liens, ^=^13; Municipal Corporations, ^=s> 
918-931 ; Navigable Waters. 

WHITE SLAVE ACT. 

See Criminal Law, ®»371, 422, 507, 780; Pros- 
titution. 

WILLS. 

See Executors and Administrators. 

VI. OONSTRVCTKHC. 
(A) General Ralea. 

C=>440 (T'.S.C.C.A.) In construing a will, the 
testator's intention, gathered from the entire 
will, controls ns a!?ainst tocbnical rules, the ap- 
plication of which would defeat such intention. 
-Lucas V. McN**ill, 231 F. 072. 
^S9456 (U.8.C.O.A.) In construing a wiU, the 
law ascertains the intention of the testator fi'om 
the words he uses, construed in their common, 
ordinary meaning.— Clement v. Whittaker, 231 
F. 040. 

(D) DeMcrlptlon of Property. 

<8=>578(8) (XJ.S.C.C.A.) Property accruing to 
the estate of a testator after his death held to 
have passed under the residuary clause of his 
wilL— Clement v. Whittaker, 231 F. 940. 
<8=>587(1) (U.S.C.CA.) The test of the power 
of a residuary clause to carry property is wheth- 
er the property was the testator's, and not 
whether he knew it was his.— (i!'iement v. Whit- 
taker, 231 F. 940. 

<©=»587(5) (U.S.C.CA.) In the absence of any 
intention to exclude therefrom, a general residu- 
ary clause carries all reversionary interests. — 
Clement v. Whittaker, 231 F. 940. 

(B) Natare of Bntntea and Interests Cre- 
ated. 

«=»6I6(1) (U.S.C.CA.) Where a will does not 
indicate an intention to differentiate tbe real 
and personal property, the courts cannot limit 
a power of disposal to the personalty.— Lucas r. 
McNeill, 231 F. 672. 

<e=>6l6(8) (U.S.C.CA.) A will which gives the 
first taker absolute right to dispo-se of the prop- 
erty enables him to deprive the remaindermen 
of their interest.— Lucas v. McNeill. 231 F. 672. 
A will held to give the bankrupt's mother an 
absolute right to dispose of the real property, so 
that he had no vested interest therein during 
her lifetime nnd widowhood.— Id. 

WITNESSES. 

See Criminal Law, <8=»1159, 1170% ; Evidence. 

TV, OREDIBIXiITT, HfPSACHHENT, 

OONTRADXCTIOlf, ANB COtU 

KOBORATION. 

(D) Ineoiuilstent Statements by 19Vttnee«. 

^c939l (U,S.CC.A.> A witness who testified to 
contradictory statements mad'e by the prosecut- 



ing witness can be cross-examined flk. 

er he communicated such statements «. 

ant and as to what he communicated; 

v. United Stotea, 231 F. 856. 

€=»393(4) (U.S.C.CA.) Exclusion of depos*i 

at variance witli witness' testimony held u 

error, where witness had been fully cross-ex 

amined as to questions and answers therein.— 

Cuomo V. United States, 231 F. 116; 

WORDS AND PHRASES. 

"Abandonment"— Macbeth Evans Glass Co. v. 

General Electric Co. (U. S. D. C.) 231 F. 

183. 
"Accomplice."— Hays v. United States (U. S. 

C. C. A.) 231 F. 106. 

"Act of bankruptcy."— In re Berthoud (U. S. 

D. C) 231 F. 529. 

"Agitating."— The A. A. Raven (U. S. C. 0. 
A.) 231 F. 380. 

"As aforesaid."— I^^nnegan v. United States (U. 
S. C. C A.) 231 F. 561. 

"Assignment."— Eastman Kodak Co. v. Nation- 
al Park Bank (U. S. D. C) 231 F. 320. 

"Atomized.'*— Graphic Arts Co. v. Photo-Chro- 
motype Engraving Co. (U. S. C. O. A.) 231 
F. 146. 

"Bankrupt."— In re Southern Arlzoua Smelting 
Co. (U. S. C. C. A.) 231 F. 87. 

"Bridge spring."— Hutten v. Frank Krementz 
Co. (U. 8. O. C. A.) 231 F. 073. 



"Carrying upon."— Kellogg Switchboard &^ Sup- 
ply (jb. V. r 

231 P. 100. 



Dean Electric Co, ^U. S. D. C.) 



"Coke."— Mitch«U v. Connellsville Central Coke 

Co* (U. S. a C A.) 231 F. 13L 
"Commencement."— Waldo v. Wilson (U. S. C 

C A.) 231 F. eW. 
**Compouttded."— Rutan v. Johnson ft Johnson 

(U. S. C. C A.3 231F. 369. 
"Compounding,"— Rutan v. Johnson & Johnson 

(U. S. C 0. A.) 231 F. 369. 
"Concealment."— Gretsch v. United States (U. 

S. C. C. A.) 231 F. 57. 
"Concealment of property."— Glass ▼. United 

States (U. S. C C A.) 231 F. 65- 
"Conditional sale."— In re Thomas (U. S. D. C.) 

231 F. 513. 
"Contra bonos mores.'*— Kardo Co. v. Adams (U. 

S. C C A.) 231 F. 950. 
"Controversy m bankruptcy."— Barton Lumber 

& Brick Co. v. Prewitt (U. S. C. C. A.) 231 

F. 919. 
"De facto corporation.**— Kardo Co. v. Adams 

(U. S. C. 0. A.) 281 F. 950. 
"Described in printed publication."— Keene v. 

New Idea Spreader Co. (U. S. O. C. A.) 231 

F. 701. 
"Doihg business." — ^Laurentide Co. v. Durey (U. 

S. D. C) 231 F. 223 ; Smithson t. Roneo, Id. 

d49. 
"Due care."— Lehigh Valley R. Co. v» Kilmer 

(U. S. O. a AO 281 F. 628. 
"Earnings."— In re French (U. S. D. C.) 231 F. 

255. 
*'Slngaged in basinesa."— Laorentide Co. v. Du- 
rey (U. S. D. C) 231 F. 223. 
"EngAged in buifinMB for oarpotatson."— Smith- 
son V. Roneo (U. S. D. C.) 2S1 F. 849. 



For eases tn D«c. Dig^ & Am,. Dig. Key No. Series ft Indexes see same topic aa^ KBT-NVM&ER 



Digitized by 



Google 



Words and Fl&rases 



231 FEDERAL REPORTBB 



1072 



"Equivalent"— Baauder-Weldon Dyeing Mach. 
Co. V. Giles (U. S. D. C.) 231 F. 746. 

"Etching."--Gpaphic Arts Co. v. Photo-Chro- 
motype Engraving Co. (U. S. 0. C. A.) 231 
F. m. 

**Bxpen8e8 of administration."— In re Green (U» 
S. D. C.) 231 F. 253. 

"Express contract"— In re Pierce, Butler & 
Pierce Mfg. Co. (U. S. D. O.) 231 F. 312. 

"Fair valuation."— Grandison v. National Bank 
of Commwce of Rochester (U. S. C. C. A.) 
231 F 800 

"False."— Doyie v. First Nat. Bank of Balti- 
more (U. S. C. C. A.) 231 F. 649. 

'Tanning."— Hart-Parr Co. v. Barkley (U. S. 

C. C. A.) 231 F. 913. 
"Felting."-Werk v. Parker (U. S. C. G. A.) 

231 F. 121. 
"Fine cut chewing tobacco."— Weyman-BrUton 

Co. v. Ladd (U. S. C. 0. A.) 231 F. 898. 
"Fraud."— In re Syracuse Gardens Co. (U. S. D. 

C.) 231 F. 284. 
"General privilege."— Whitney-Central Trust & 

Savings Bank v. Luck (U. S. C. C. A.) 231 

F. 431. 
"Hermetically."— Gear v. Fairmount Electric & 

Mfg. Go. (U. S. C. C. A.) 231 F. 728. 
"Household."— In re French (U. S. D. C.) 231 

F. 255. 
"Householder."— In re French (U. S. D. C.) 231 

F. 255. 
"Illegality."— United States v. Salomon (U. S. 

D. C.) 231 F. 461. 

"Implied contract."— In re Pierce, Butler & 

Pierce Mfg. Co. (U. S. D. C.) 231 F. 312. 
"Indispensable parties."— Ex parte Equitable 

Trust Co. of New York (U. S. C. C. A.) 231 

F. 571. 
'•Indispensable party."— Lion Tractor Co. v. 

Bun Tractor Co. (TJ. S. C. 0. A.) 231 F. 

156; Grigsby v. Miller (D. C.) Id. 521. . 
••Infringement."— Klauder-Weldon Dyeing Mach. 

Co. V. Giles (U. S. D. C.) 231 F. 740. 
"Insolvent."— Grandison v. National Bank of 

Commerce of Rochester (U. S. C. C. A.) 231 

F. 800. 
"Interstate commerce."'^<?oal & Coke Ry. Co. 

V. Deal OJ. S. C. O. A.) 231 F. 604. 
"Invention."— Mitchell v. Connellsville Central 

Coke Co. (U. S. C. C. A^ 231 F. 131; Keene 

V. New Idea Spreader Co., Jd. 701; X.ovell- 

McConnell Mfg. Co. v. Oriental Rubber & 

Supply Co., Id. 719; E. E. Johnson Co. v. 

Grinnell. Washing Mach. Co., Id. 988. 
"Irregularity."- United States v. Salomon , (U. 

S. D. O.) 231 F. 461. 
"Irreparable injury."— Willis v. 0*Connell (U. 

S. D. C.) 231 F. 1004. 
"Jeopardy."— Mor^n v. Sylvester (U. S. C. a 

A.) 231 F. 886. 
"Jurisdiction."- Kardo Co. v. Adams (U* S. 0. 

C. A.) 231 F. 950. 
"Letter."— Finnegan v. United States (U. Sw C. 

C. A.) 281 F. 561. 
"Letter intended to be conveyed by mail."— Mc- 

Shann v« .United States <U. S. C. C. A.) 231 

F. 923. 
"Maritime tort"— The Chiswidt (U. S. a O. A.) 

231 F. 452.. 
"Material alteration."— Clyde S. S. Co. v. Wha- 

ley (U. B. 0. C. A.) 281 F. 76: 



"Materially false statement*— AUer-Wilmes 

Jewelry Co. v. Osborn (U. S. C. C. A.) 231 

F. 90^. 
"Necessary parties."- Ex parte Equitable Trust 

Co. of New York (U. S. C. C. A.) 231 F. 571. 
"Necessary working tools."— In re French (U. 

S. D. C.) 231 F. 255. 
"Negligence."— New York & Porto Rico S. S, 

Co. V. Guanica Centrale (U. S. C. O. A.) 231 

F. 820. 
"Negotiable instrument."— Homblower ▼. City 

of Pierre (U. S. D. C.) 231 F. 496. 
"Net income."— Edwards v. Keith (U. S. C. C. 

A.) 231 F. 110. 
"Notaseme."— Notaeeme Hosiery Co. v. Straus 

(U. S. D. C.) 231 F. 243. 
"Office for transaction of business."— Smithson 

V. Roneo (U. S. D. C.) 231 F. 349. 
"Patentable invention."— Barber v. Otis Motor 

Sales Co. (U. S. D. C.) 231 F. 755. 
"Person."- In re Southern Arizona Smelting 

Co. (U. S. C. C. A.) 231 P. 87. 
"Person performing labor."— Keyes v. Davie {U. 

S. C. C. A.) 231 F. 688. 
"Pivotal bridge spring."- Hutten ▼. Frank 

KrementB Co. (U. 8. C. C. A.) 231 F. 973. 
"Place of business."— In re Price (U. S. D. O.) 

231 F. 1001. 
"Preference."- Grandison v. Robertson (U. S. 0. 

C. A.) 231 F. 785 ; W. S. Peck & Co. v. 

Whitmer, Id. 893; In re French (U. S. D. 0.) 

Id. 255. 
"Principal office."— Mason & Hanger Co, ▼. 

Sharon (U. S. C. C. A.) 231 F. 861. 
"Prior Hen."— Titus v. United States Smelting, 

Refining & Mining Ezploiration Go. (U. S. D. 

C.) 231 F. 205. 
"Prior use."— Macbeth Evans Glass Co. v. Gen- 
eral Electric Co. (U. S. D. C.) 231 F. 183. 
"Proceeding in bankruptcy."— Barton Lumber & 

Brick Co. v. Prewitt (U. S. C. 0. A.) 231 P. 

919. 
"Prope^."— In re Berthoud (U. S. D. C.) 231 

"Regular place of buJ^in ess. "—Smithson v. Ro- 
neo (U. S. D. C.) 231 F. 349. 
"Salvage service."— The Kennebec (U. S. C. C. 

A.) 231 F. 423. 
"Servant."— Keyes v. Davie (U. S. C. C. A-) 

231 F. 688; In re All Star Feature Corp. 

(U. S. D. a) Id. 201. 
"Single body."— United Stetes v. Poland (U. S. 

C. C. A.) 231 F. 810. 
"Snuff."— Weyroan-Bruton Co. v. Ladd (U. S. 

C. 0. A.) 231 F. 898. 
"Special privilege."-'Whitney-Central Trust & 

Savings Bank v. Luck (U. S. 0. C. A.) 231 

F. 431. 
"Tillage of the soil."- Hart-Parr Co. v. Bark- 
ley (U. S. C. C. A.) 231 F, 913. 
"Towage service."— The Kenn^)ec (U. S. C. C 

A.) 231 F. 423, 
'Transacting business."— Laurentide Co. v. Du- 

rey <U. S, D. G.) 231 F. 223. 
"Trauffer."— grandison v. National Bank of 

Commerce of Rocheti^r <U. 8. C. 0. A.) 231 

F. 800. 
"Truth."— Mem'phis Telephone Co. v. Cumb^ 

land Tfel«phoB« & Telegraph Co. (U. S. O. C. 

A.) 231 F. 835. 
"Velvet."— Chapin-Sacks Mfg. Co. v. Hendlv 

Creamery Co. (U. S. D. O.) 231 F. lUto. 
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"Vold/'—Stutmnan ▼. Olinda Land Co. (U. S. 

D. C.) 231 F. 525. 
"Voidable preference." — Grandison v. Robertson 

(U. S. C. C. A.) 231 F. 785. 
"Within the jurisdiction."— Kardo Co. v. Ad^jna 

(U. S. C. C. A.) 231 F. 950. 
"Workman."— In re All Star Feature Corp. (U. 

S. D. C.) 231 F. 251. 



WORK AND LABOR. 

See Mcichanica' liens. 

WRITS. 

See Appeal and Error; Habeas Corpus; In- 
junction ; Mandamus ; Process ; Prohibition. 
Of error, see Appeal and Bh-ror. 
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